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Tbaylob,  Dbobabbd. 

[tl  Oauvouiia*  t.) 

Dbvbi  Void  vok  UvcBSTAnnrr.  ^  A  provuion  im  a  will  nqoiring  Hm  tx- 
•ootor  to  pBfftthait,  •!  a  prioe  not  ezoeediog  $— >  a  tnol  of  land  a*  or 
BOW  tiio  midaooo  of  oartftin  ponons  tutmad,  at  a  aartain  town*  for  a 
oatUo  paatnra^  tha  fraa  and  axolnaiTa  naa  of  whioh  aaid  parsona  ahall 
hnvo  dnring  thair  lifatima  and  tha  auriTor  ol  tiiani»  Imt  whioh  traot  of 
land  diaU  at  tha  daath  of  both  of  iliom  Taat  im  laa  im  ttiair  daaghtar,  ia 
wid  lor  ▼agnenaaa  and  nnaartainty. 

Appeal  from  a  decree  distribntiag  the  estate  of  a  deceaeed 
penoQ.    The  opinion  states  the  case. 

Selden  8.  and  George  T.  Wrighi,  and  HartMn  SeU^  for  the 
appellants. 

D.  William  DauthiU,  for  the  respondent 

McParlahd,  J.  This  is  an  appeal  taken  by  Joseph  and 
Marigaret  Wilson  and  Kitty  Bell  from  a  judgment  of  the  court 
below  construing  the  will  of  the  deceased,  and  ordering  a  dis- 
tribution of  the  residue  of  the  estate  to  the  heir  at  law.  The 
only  point  made  by  appellants  is,  that  the  court  erred  in  hold- 
ing void  for  Tagueness  and  uncertainty  the  following  clause 
of  the  will:  — 

**!  also  require  my  said  executors  to  purchase,  at  a  price 

not  exceeding  $ ^  a  tract  of  land  at  or  near  the  residence 

of  said  Wilsons  at  Santa  Barbara  for  a  cattle  pasture,  the  free 
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and  exelafliye  use  of  which  the  said  Wilsons  shall  have  dur- 
ing their  lifetime  and  the  sorviyor  of  them,  but  which  tract 
of  land  shall  at  the  death  of  both  of  them  vest  in  fee  in  their 
daughter,  Kitty  Bell." 

We  think  that  the  judgment  of  the  superior  court  was  right 
Counsel  for  appellants  argue  the  case,  mainly,  as  if  the  only 
question  were.  Did  the  failure  to  state  the  amount  to  be  ex- 
pended render  the  devise  void?  But  that  is  only  half  of  the 
problem.  If  there  had  been  any  certainty  in  the  description, 
or,  indeed,  any  description  at  all,  of  the  land  directed  to  be 
purchased,  it  may  be  that  the  will  should  have  been  construed 
as  directing  the  purchase  of  the  land  described,  no  matter 
what  it  might  cost  But  when  we  go  from  the  blank  dollar- 
mark  to  look  for  a  description  of  the  land,  we  come  upon  an- 
other blank  as  empty  as  the  first  There  is  no  description, 
either  by  common  naoie,  or  by  metes  and  bounds,  or  by  quan- 
tity, or  by  any  other  sort  of  designation  by  which  any  particu- 
lar piece  of  land  can  be  indicated.  The  case  is  very  different 
from  the  cases  cited  where  bequests  for  the  education  or  sup- 
port, or  maintenance,  etc.,  of  infants  and  others,  without 
specifying  the  amounts  to  be  used  for  such  purposes,  have 
been  maintained.  In  such  instances,  the  amount  necessary 
for  the  purpose,  considering  the  station  in  life  of  the  legatee, 
and  the  condition  of  the  estate,  can  readily  be  ascertained 
with  reasonable  certainty.  But  in  the  case  at  bar  there  is  no 
path  that  will  lead  the  inquirer  out  of  the  labyrinth. 

Judgment  affirmed. 

Bequests  Void  fob  Unoebtauitt.  — For  iiutances  of  beqnests  held  Toid 
for  uncertainty  and  indefiniteness:  Note  to  Milla  v.  Newberry,  54  Am.  Rep. 
222;  oompare  Bridges  v.  Pleasants,  4  Ired.  Eq.  26;  44  Am.  Deo.  94,  and  note, 
upon  the  general  subject  of  bequests  void  for  uncertainty.  Where  the  pro- 
Wsions  of  a  will  in  all  its  items,  considered  as  an  entirety,  are  so  obscure  that 
with  the  aid  of  all  the  light  that  can  be  shed  upon  it  by  eztraneout  eironm- 
stances,  no  definite  idea  can  be  formed  of  the  intention  of  the  testator  in  any 
of  the  dispositions  he  has  attempted  to  make^  it  should  be  held  void  for  un- 
certainty; Cope  ▼.  Oopi»  45  Ohio  St  464. 
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O^Hanlon  v.  Denvib. 

rn  CAuroBMiA,  aoi] 

Vov-PATMBfT,  SiTFficiXHT  Allsqation  07.  —  An  all^^atioii  In  a  oompUint 
in  an  action  to  rooover  money  alleged  to  be  dae  on  a  oontraet^  that  "  tiia 
defendant,  althongh  thereto  often  requested  by  plaintiff  has  failed,  ne- 
glected, and  refused  to  pay  *'  the  money,  or  any  part  thereof,  is  a  suffi- 
cient alli^tion  of  non-payment. 

PlTBuc  Lakm  mat  bx  Clxarkd  ion  Cultivation  bt  Pxrson  nr  Possbs- 
noB.  A  person  in  possession  of  public  lands  of  the  United  States  has 
a  right  to  dear  them  of  scmb-oaks  and  other  wild  shmbbeigr,  for  the 
purpose  of  preparing  them  for  cultivation. 

Improvbmbntb  on  Public  Landb  ov  thx  Unitxd  States  mat  bb  Sold 
by  one  in  the  mere  possession  Uiereof,  and  will  constitute  a  good  conaid* 
aratioa  for  the  promise  of  the  buyer  to  pay  the  price  agreed  upon. 

Action  to  recover  money  due  on  a  contract.    The  opinion 
ftates  the  case. 

B.  B.  Newman  and  WiiUiam  Rixj  for  the  appellant 

WiUiam  H.  Fifieldy  for  the  respondent. 

Bklchbb,  C.  C.    The  only  question  presented  by  this  case 
is,  whether  the  complaint  stated  a  cause  of  action  when  tested 
by  a  general  demurrer.    The  court  below  held  that  it  did  not, 
and  gave  judgment  for  defendant,  from  which  the  plaintiff 
has  appealed.    The  facts  stated  in  the  complaint  are  in  sub- 
stance as  follows:  The  plaintiff  and  defendant  were  "in  the 
actual  possession  as  joint  owners  and  tenants  in  common  of 
all  the  possessory  rights  and  improvements  upon*'  certain 
lands  described  by  legal  subdivisions  according  to  the  govern- 
ment  surveys.    The  improvements  consisted  of  "dwelling- 
houses,  the  clearing  of  a  portion  of  the  land  of  scrub-oaks 
and  other  wild  shrubbery,  constructing  roads  leading  to  and 
upon  the  land,  planting  grave-vines  thereon,  and  other  im- 
provements, all  of  which  were  made  by  plaintiff  and  defend- 
ant as  such  joint  owners  and  tenants  in  common."    While 
the  parties  were  such  owners,  and  so  in  possession  of  the 
premises,  they  mutually  agreed  that  plaintiff  should,  and  he 
did, "  relinquish,  sell,  and  assign  to  defendant  all  his  right, 
title,  and  interest  in  and  to  said  possessory  claims,  possession, 
and  improvements  ";  and  in  consideration  therefor  the  defend- 
ant agreed  to  pay  plaintiff,  on  demand,  the  several  sums  of 
money  expended  by  him  in  making  the  improvements,  etc., 
and  also  the  reasonable  value  of  his  work,  labor,  and  services. 
It  was  agreed  between  the  parties  that  the  sums  of  money  so 
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expended  amounted  to  $632,  and  the  alleged  value  of  the  labor 
and  Bervices  was  9325;  but  ''the  defendant,  although  thereto 
often  requested  by  plaintiff,  has  failed,  neglected,  and  refused 
to  pay  "  these  sums  of  money,  or  any  part  thereof. 

It  is  argued  for  respondent  that  the  demurrer  was  properly 
sustained,  because  the  complaint  contained  no  sufficient  aver- 
ment of  non-payment,  and  in  support  of  this  position  Seroufe 
V.  Clay,  71  Cat.  123,  is  cited.  That  was  an  action  on  a  prom- 
issory note,  and  the  averment  was  that  the  defendant  *^  has 
refused, *and  still  refuses,  to  pay,"  etc.  The  complaint  was 
demurred  to  on  the  ground  that  there  was  no  allegation  of 
non-payment,  and  the  demurrer  was  overruled.  It  was  held 
in  this  court  that  the  demurrer  should  have  been  sustained; 
the  court  saying:  *'The  averments  of  the  complaint  are  not 
equivalent  to  an  averment  of  non-payment.  The  failure  to 
pay  constitutes  the  breach,  and  must  be  alleged."  We  do  not 
think  that  case  at  all  in  point  for  respondent.  Here  it  is  not 
only  alleged  that  defendant  had  refused  to  pay,  but  that  he 
had  failed  and  neglected  to  do  so.  This  was  a  direct  allega- 
tion of  **  the  failure  to  pay,"  and  was  clearly  sufficient. 

It  is  also  urged  that  the  lands  described  must  be  presumed 
to  be  public  lands  of  the  United  States,  because  the  com- 
plaint speaks  of  possessory  rights  upon  them.  And  this  being 
so,  it  is  said  that  "  the  clearing  of  a  portion  of  the  land  of 
scrub-oaks "  was  illegal,  and  the  defendant's  promise  to  pay 
for  either  the  timber  or  the  labor  and  money  expended  in  do- 
ing this  illegal  act  was  void;  citing  Ladda  v.  Hawley^  67  Cal. 
61,  and  Swanger  v.  Mayberry^  69  Id.  91.  We  do  not  see  that 
any  necessary  presumption  arises  that  the  lands  were  public 
lands.  One  may  have  *'  possessory  rights  "  to  land  the  title  of 
which  has  passed  from  the  government  But  conceding  that 
the  respondent  is  right  in  his  assumption,  still  the  cases  cited 
only  hold  that  one  is  not  permitted  to  cut  or  sell  the  timber 
growing  upon  public  land,  but  he  may  '*  occupy,  settle  upon, 
and  use  the  land  for  the  purpose  of  settlement,  which  would, 
of  course,  include  the  right  of  clearing  away  the  timber  for 
the  purpose  of  cultivation  or  occupation."  Now,  scrub-oaks 
can  hardly  be  said  to  be  the  timber  which  the  government 
forbids  any  one  to  cut  and  sell  from  its  lands.  Some  of 
the  meanings  of  the  word  ''  scrub,"  as  defined  by  Webster,  are: 
'* Something  small  and  mean  ";  *^  close,  low  growth  of  bushes; 
low  underwood";  *'mean;  dirty;  contemptible;  scrubby."  It 
would  seem,  therefore,  that  when  the  plaintiff  and  defendant 
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deared  a  portioo  of  the  land  of  scrob-oaks  and  other  wild 
ihrobberj,  they  were  preparing  the  land  for  the  purpose  of 
planting  grape-yinee  thereon,  or  other  cultivation,  and  were 
doing  nothing  more  than  they  were  authorized  to  do. 

It  is  further  claimed  that  an  agreement  to  sell  a  "  posses- 
iory  right "  to  public  lands  prior  to  entry  and  payment  is  void, 
and  that  by  removing  from  the  land  described  plaintiff  relin- 
quished  to  the  government  all  his  rights  to  it,  including  his 
improvements;  that  there  was  therefore  no  consideration  for 
defendant's  promise  to  pay.  Counsel  cite,  in  support  of  this 
position,  Damrell  v.  Meyer^  40  Cal.  166,  and  Huston  v.  Walker^ 
47  Id.  484.  These  cases  decide  that  an  agreement  by  a  pre- 
emptioner  upon  public  land,  prior  to  entry  and  payment,  to 
sell  the  land  to  or  divide  it  with  another,  after  he  shall  have 
obtained  title,  is  void.  The  decisions  are  undoubtedly  correct, 
but  no  such  question  arises  here.  The  single  question  pre- 
sented here  is,  Can  one  who  has  made  improvements  on  land, 
admitting  it  to  be  public  land,  sell  his  improvements  to 
another  7  and  does  the  sale  constitute  a  good  consideration  for 
a  promise  to  pay  the  agreed  price  ?  We  know  of  no  law,  fed- 
«al  or  state,  forbidding  such  a  sale,  and  of  no  decision  by  any 
court  upholding  respondent's  theory.  We  conclude,  therefore, 
that  the  demurrer  was  improperly  sustained,  and  we  advise 
that  the  judgment  be  reversed,  and  the  cause  remanded,  with 
directions  to  the  court  below  to  overrule  the  demurrer. 

Gibson,  C,  and  Vanclisf,  C,  concurred. 

The  Court.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  is  reversed,  and  cause  remanded,  with  directions 
to  the  court  below  to  overrule  the  demurrer. 


ImrmomMwm  vrov  Pubuo  Lands  are  recognized  as  the  property  of  him 
vho  nude  them,  and  are  subject  to  execution  against  him,  or  may  be  sold  by 
him  at  a  Tolnotary  sale:  Bryan  v.  Olass,  6  La.  Ann.  740;  54  Am.  Deo.  576, 
aad  particalarly  cases  cited  in  the  note.  Bat  in  Oihaon  v.  HuteJdnn^  )2  La. 
Aaa.  545,  68  Am.  Dec  772,  it  was  decided  that  a  mere  settler  upon  public 
hadai  eren  with  hope  of  pre-emption,  is  merely  a  tenant  at  sufferance  until 
ha  makes  his  entry;  and  if  he  makes  improvements  they  are  made  at  his  own 
risk.  So  in  Labitk  v.  Hardy^  Tl  OaL  827,  it  was  held  that  a  bare  occupancy 
il  pohlie  land*  did  not  vest  in  the  occupant  any  rights  or  equities  in  the  land 
a  anbaeqnent  grant  not  based  upon  suoh  occupancy. 
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Aboumbhtativb  FuTDmo  or  Dkpicatioic  or  Stsut  will  hot  Svpfobt 
JuDOMurr  WHXM.  —  Where  the  court  finds  generally  in  favor  of  the  ded- 
ication of  a  atreet  from  the  acts,  facts,  and  mattera  before  specifically 
fonnd,  and  expressly  and  entirely  as  a  conclusion  therefrom,  but  the 
specific  facts  so  fonnd  do  not  support  taoh  general  conclosiony  the  jndg* 
ment  should  be  reversed. 

IIbba  Maekino  or  Stbbet  oh  Unbboobdbd  Map  dom  not  Conshtutb 
Dbdication  whsn. — The  mere  marking  of  a  street  on  an  unrecorded 
map  of  a  town  or  city  plat  will  not  constitute  a  dedication  of  the  street 
to  the  public  by  the  owner,  if  the  street  is  not  actually  opened,  no  sale 
of  lots  is  made  thereon,  and  the  property  remains  inclosed  and  occupied 
by  substantial  and  permanent  buildings  for  more  than  twenty  years  be- 
fore any  action  is  taken  by  the  municipal  authorities  to  declare  the  street 
dedicated  to  the  use  of  the  public. 

Making  aitb  Filxho  of  Map  Duionatino  Stskvib  n  oklt  Ofpek  vo 
Dbdioatb  Tbxm.  — The  making  and  filing  of  a  map,  designating  certain 
streets  thereon,  is  only  an  offer  to  dedicate  such  streets  to  the  public, 
and  the  dedication  does  not  become  effectual  and  irrevocable  until  the 
same  is  accepted  by  the  public,  either  by  user  or  some  formal  act  of  ao- 
ceptanoe.  But  it  is  not  the  mere  making  of  the  map,  or  its  delivery  or 
exhibition  to  private  individuals,  that  constitutes  the  offer  of  dedication 
to  the  public,  but  the  filing  of  it;  and  where  the  right  of  the  public  to 
claim  the  street  rests  upon  the  map  alone,  there  is  no  offer  to  be  accepted 
until  the  map  is  filed  for  record. 

Right  or  Privatb  Individual  to  Ck>MPBL  Opbning  op  Strbbt  Shown  ok 
Map.  —  The  right  of  private  individuals,  who  have  purchased  property 
on  the  faith  of  a  map  designating  streets  therein,  to  compel  the  opening 
of  the  streets,  depends  solely  upon  the  ground  of  estoppel,  resting  upon 
the  representations  whereby  they  have  been  induced  to  purchase  on  tfao 
faith  of  the  implied  statement  that  the  designated  streets  were  to  be  and 
remain  open  for  public  use.  Purchasers  who  show  that  they  acted  on 
such  representations  may  compel  the  opening  of  the  streets,  but  if  they 
do  not,  the  public  have  no  ground  of  complaint,  where  no  offer  of  dedi- 
cation has  been  made  by  the  owner. 

OwNBR  OP  Land  may  Withdraw  Offer  of  Dbdication  therbof  to  tho 
public  as  a  street  at  any  time  before  his  offer  is  accepted.  The  mere 
making  of  sales  of  lots  with  reference  to  a  map  designating  certain  streets 
does  not,  therefore,  constitute  an  irrevocable  dedication  to  the  publia 
As  between  him  and  the  public^  his  act  alone  is  not  sufficient  to  consti* 
tnte  an  irrevocable  dedication. 

AooEPTANCB  OP  Offer  op  Dedication  of  Strbbt  must  be  Made  within 
Reasonable  Time.  — The  acceptance  of  an  offer  of  the  dedication  of  a 
street  must  be  made  either  by  user  or  by  some  formal  act  of  acceptance 
within  a  reasonable  time.  An  acceptanoe  made  more  than  twenty  yean 
after  the  offer  of  dedication  is  too  late. 

Action  to  declare  a  certain  strip  of  land  a  public  street.   The 
opinion  states  the  case. 
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WiOiam  Matthetoij  for  the  appellants. 

0.  A,  Johnmm^  aUamejf^eneral^  and  D.  W.  HerringUmf  for 
the  respondent. 

'WoBX0»  J.  This  action  was  brought  by  th€|»  people  on  the 
relation  of  the  mayor  of  the  city  of  San  Jos^  against  the  ap- 
pellants, to  declare  a  certain  strip  of  land  to  be  a  public  street 
of  said  city,  to  compel  the  appellants  to  remove  certain  build- 
iDgs  therefrom,  and  to  enjoin  them  from  maintaining  said 
obstmctions,  and  from  setting  up  any  claim  of  right  to  main- 
tain the  same  thereon. 

There  was  a  judgment  in  favor  of  the  plaintiff  in  the  court 
below,  and  the  defendants  have  appealed  on  the  judgment 

The  sole  question  in  the  case  is,  whether  this  strip  of  land 
had  or  had  not  been  dedicated  by  the  defendants,  or  either  of 
them,  to  the  public  as  a  highway;  and  this  question  we  are 
called  upon  to  determine  from  the  facts  as  they  appear  in  the 
findings. 

Oo  this  question  the  court  finds: — 

"^e.  That  in  March,  1862,  the  defendant  E.  P.  Reed  was  the 
owner  in  fee  of  the  lands,  and  the  title  thereto,  designated  by 
the  red  and  blue  lines  shown  on  the  map,  marked  'Exhibit  A/ 
city  of  San  Jos^,  a  copy  of  which  is  hereto  attached  and  made 
a  part  of  these  findings. 

"*!.  That  in  March  of  said  year  1862,  said  defendant  E.  P. 
Reed  caused  said  lands  within  said  red  and  blue  lines  to  be 
surveyed  by  Charles  T.  Healey,  who  was  then  the  city  sur- 
veyor of  said  city  of  San  Jos^,  and,  with  the  other  lands  indi- 
cated upon  said  map,  to  be  subdivided  and  platted  into  streets, 
lots,  and  blocks,  and  a  map  thereof  to  be  made  upon  a  scale 
of  two  hundred  feet  to  the  inch,  and  of  which  said  exhibit 
thereto  attached  is  a  true  copy. 

^8.  That  upon  said  survey  and  map  the  street  designated 
Divine  Street  thereon  was  laid  down  as  a  thoroughfare  and 
street,  marked  thereon  *  Divine  Street,'  extending  from  the 
west  line  of  First  Street,  as  shown  on  said  map,  to  the  east 
line  of  Terraine  Street,  extending  in  length  from  First  Street, 
westerly,  a  distance  of  1,050,  and  being  60  feet  in  breadth 
throughout" 

So  much  of  the  map  as  includes  the  lands  referred  to  in  said 
findings  as  being  included  within  the  red  and  blue  lines  is  as 
fi>Uows:- 
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Note.  —  In  tho  abore  diagram  the  red  line  is  represented  by  dote,  and  ths 
blue  line  by  short  dashes. 

The  whole  length  of  Divine  Street,  as  delineated  on  the 
map,  appears  on  the  part  we  have  set  out.  The  particular 
part  of  said  street  sought  by  this  action  to  be  opened  lies  be* 
tween  blocks  VI.  and  VII.,  and  extends  from  San  Pedro  to 
Market  Street,  a  distance  of  one  block. 

The  court  further  finds  that  said  map  was  never  recorded, 
but  about  twenty-five  copies  thereof  were  lithographed  in  said 
year  1862,  and  were  by  the  appellant  E.  P.  Reed  exhibited  to 
divers  persons  interested  in  the  sale  or  purchase,  or  in  some 
way  connected  with  the  transfers,  of  lands  and  lots  in  said 
city  within  the  boundaries  of  the  map,  but  gave  instructions 
that  the  same  should  not  be  recorded;  that  the  lands  included 
in  said  map  outside  of  the  red  and  blue  lines  were  the  prop- 
erty of  others  than  the  said  Reed,  and  their  consent  was  not. 


Oot  1889.]  Pboplk  ••  Rub.  25 

and  could  not  be,  obtained  to  the  embdivisioii  and  mapping  of 
the  same,  and  had  not  since  been  obtained,  except  that  peraons 
owning  Divine  Street  east  of  Market  and  west  of  San  Pedro 
Street  threw  the  sanae  open  to  public  use  according  to  said 
lonrey  and  map,  and  those  interested  in  that  portion  of  San 
Pedro  Street  from  Dame  Street  southerly  to  San  Augustine 
Street,  and  that  portion  of  Market  Street  deeded  to  the  city  of 
San  Joe£,  were  thrown  open  to  the  public  use  as  streets  in 
conformity  to  the  map,  and  have  ever  since  been  and  yet  re- 
main public  streets  under  the  charge  of  said  city;  ^^that  in 
the  year  1863,  with  the  consent  of  said  E.  P.  Reed  and  others 
interested  as  owners  in  the  lands,  and  by  and  with  the  con« 
ssnt  of  the  mayor  and  common  council  of  said  city,  the  course 
and  direction  of  said  North  Market  Street  was  changed  from 
the  direction  indicated  by  the  space  lying  between  lands  sur* 
rounded  by  the  red  lines  and  land  surrounded  by  the  blue 
lines  on  exhibit  A,  to  conform  said  Market  Street  to  said  sur- 
fey  and  map,  and  plan  of  streets,  lots,  and  blocks  as  surveyed 
bjr  said  Healey,  and  the  same  has  ever  since  continued  to  be 
the  established  route  and  direction  of  said  Market  Street; 
"that  First  and  Julian  streets,  as  laid  down  on  said  map, 
were  established,  open,  public  streets  of  said  city  for  more 
than  two  years  prior  to  said  survey  and  mapping  of  said  lands 
of  defendant  B.  P.  Reed;  that  ail  other  streets  shown  upon 
•aid  exhibit  were  for  the  first  time  designated  as  streets  when 
said  survey  and  map  were  made,  as  set  forth  in  finding  11; 
that  Market  Street  was  changed  as  to  direction;  that  Julian 
Street  did  not  extend  west  of  Market  Street" 

The  eourt  further  finds  that  the  appellant  B.  P.  Reed,  after 
the  making  of  said  map,  made  various  conveyances  and  leases 
of  property,  describing  the  same  by  reference  to  said  map,  de- 
•eribing  it.  Some  of  these  conveyances  were  by  reference  to 
lots  and  blocks,  but  most  of  them  were  by  metes  and  bounds, 
ignoring  the  lots,  blocks,  and  streets;  some  of  them  were  by 
metes  and  bounds,  designating  seine  of  the  streets  as  the 
boundary  lines,  and  some  of  them  conveyed  parts  of  the 
rtieets  as  laid  out  in  the  map.  Some,  if  not  the  most,  of 
these  conveyances  seem  to  have  been  of  property  of  which  he 
had  no  title,  but  were  included  in  the  map.  These  convey- 
ances included  lots  9, 10^  and  11  of  block  IV.,  and  lot  8  of 
block  v.,  all  of  which  fronted  on  the  street  in  controversy  in 
this  aetioni  but  not  on  that  part  of  the  street  sought  to  be 
opened. 
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The  court  further  finds  that  on  the  twenty*fourth  day  of 
December,  1867,  the  appellant  B.  P.  Reed  conveyed  tp  his  wife, 
Clarissa  M.  Reed,  by  metes  and  bounds,  all  of  blocks  VI.  and 
VII.,  and  that  part  of  Divine  Street  lying  between  said  blocks, 
which  is  the  portion  of  said  street  in  controversy  in  this  ac- 
tion; that  thereafter  certain  other  conveyances  were  made  by 
Reed  and  wife  by  metes  and  bounds,  mentioning  certain  of  the 
streets  on  said  map  as  boundary  lines,  one  of  which  was  for  a 
part  of  said  block  VI.,  but  not  bordering  on  the  street  in  con- 
troversy, the  title  to  said  portion  of  Divine  Street  and  the 
lands  bordering  thereon  still  remaining  in  Mrs.  Reed  until  her 
death,  and  being  by  her  will  devised  to  her  husband. 

The  court  further  finds  that  on  the  twelfth  day  of  December, 
1884,  more  than  twenty  years  after  said  map  was  made,  and 
after  the  portion  of  the  alleged  street  in  controversy  had  been 
conveyed  to  Mrs.  Reed,  and  had  been  occupied  by  buildings 
and  fences,  the  mayor  and  common  council  of  said  city  of  San 
Jos^  passed  an  ordinance  declaring  that  the  strip  of  land  in 
controversy  "be  and  the  same  is  hereby  dedicated  and  set 
apart  to  public  use  as  a  public  street  forever,"  and  instructing 
the  street  commissioner  to  demand  possession  thereof,  and  if 
possession  was  given,  to  remove  all  obstructions  therefrom,  and 
throw  the  same  open  to  public  use  as  a  street  of  said  city,  and 
directing  the  city  attorney,  if  possession  were  refused,  to  insti- 
tute proceedings  t^  recover  the  same  for  the  city  as  a  public 
street. 

It  is  also  found  that  the  owners  of  said  strip  of  land  claimed 
to  be  the  owners  thereof,  free  from  any  claim  of  the  city  or 
any  of  its  inhabitants  to  use  the  same  as  a  street. 

In  conclusion,  the  court  below  finds  as  follows:  — 

*'86.  That  by  the  acts,  facts,  and  matters  above  found  and 
recited,  said  premises  above  referred  to  and  described  wereby 
said  several  parties  dedicated  as  public  streets  of  the  city  of 
San  Jos^,  and  were  by  the  proper  authorities  of  the  city  of  San 
Jos^  accepted  and  received  and  used  as  public  streets  of  the 
city  of  San  Jos^." 

From  the  findings  of  fact  the  court  concluded  that  the  prop- 
erty in  controversy  had  been  dedicated  as  and  was  a  publio 
street  of  said  city,  and  entered  judgment  accordingly. 

This  action  was  heard  by  this  court,  and  decided  in  favor 
of  the  appellants,  on  the  ground  that  the  facts  found  by  the 
court  did  not  show  a  dedication:  People  v.  Reed^  Sup.  Ct.  CaL, 
December,  1888.    A  rehearing  was  granted.    In  their  petition 
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ht  %  rehearing,  H  was  urged  upon  us  that  we  had  overlooked 
or  had  not  given  sufficient  weight  to  the  thirty-sixth  finding, 
which  they  claimed  was  a  finding  of  the  ultimate  fact  of  dedi- 
cation, and  concluded  the  case  on  this  appeal  against  the 
appellant,  the  appeal  being  on  the  judgment  roll.  And  they 
DOW  attempt  to  forestall  any  inquiry  into  the  question  whether 
the  specific  facts  found  constituted  a  dedication  of  the  prop- 
erty in  controversy  as  a  street  by  the  same  contention.  But 
conceding  that  the  finding  is  one  of  fact,  or,  as  counsel  terms 
it)  a  *^  conclusion  of  fact,"  it  is  apparent  that  the  court  below 
did  not  intend  to  cut  off  the  right  of  the  appellant  to  test  the 
sufficiency  of  the  specific  facts  found  to  show  such  dedication  in 
the  manner  indicated.  This  finding  is  based  upon  the  other 
fiicts  found.  It  recites  in  terms  that  ^^  by  the  acts,  facts,  and 
matters  above  found,  said  premises  were  by  said  parties  dedi- 
cated,'* etc  It  may  be  that  if  this  finding  had  stood  alone, 
and  had  not  been  put  in  this  argumentative  form,  it  might 
have  been  upheld  i^s  a  sufficient  finding  of  an  ultimate  fact. 
But  this  cannot  be  so  where  the  facts  are  fully  found,  and  the 
general  finding  of  a  dedication  is  expressly  drawn  as  a  con- 
clusion from  such  facts.  Counsel  say  it  does  not  appear  that 
the  court  found  all  of  the  facts  proved.  But  it  does  appear 
from  the  finding  itself  that  it  was  based  entirely  upon  the 
facts  found,  and  not,  in  whole  or  in  part,  on  facts  proved  but  not 
firand.  Therefore,  if  the  specific  facts  found  do  not  support 
this  one,  which  is  a  summing  up  of  the  others,  the  judgment 
should  be  reversed. 

We  pass,  therefore,  to  a  consideration  of  the  question, 
whether  the  facts  found  show  a  dedication.  In  doing  so,  i( 
must  be  borne  in  mind  that  the  map  made  of  the  propertj 
was  never  recorded;  that  the  part  of  the  alleged  street  in  con  • 
troversy  was  never  opened  as  a  street,  but  for  many  years  ba#i 
been  fenced  and  opcupied  by  substantial  and  permanent  buiid^ 
ings:  that  no  sales  of  lots  thereon  were  ever  made;  that  there 
is  no  finding  that  any  of  the  individuals  who  purchased  prop 
erty  on  other  parts  of  the  alleged  street  had  ever  seen  the  map 
of  the  property,  or  bad  any  information  at  the  time  they  pur 
ehased  that  a  street  was  laid  out  at  the  place  in  controversy, 
and  that  no  action  was  ever  taken  by  the  city  for  more  than 
twenty  years  after  the  map  was  made  and  the  property  in- 
ekieed  and  permanently  improved. 

In  an  early  ease  this  court  said:  '^In  dedication,  no  par 
tteolar  formality  is  necessary.    It  is  not  affected  by  the  stat 
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Qte  of  frauds.  It  may  be  made  either  witb  or  without  writings 
by  any  aet  of  the  owner,  auoh  aa  throwing  open  his  land  to 
publio  travel,  or  platting  it  and  selling  lots  bounded  by  streets 
designated  in  the  plat,  thereby  indicating  a  clear  intention  to 
dedicate;  or  an  acquiescence  in  the  use  of  his  land  for  a  high- 
way,  or  his  declared  assent  to  such  use,  will  be  sufficient;  the 
dedication  being  proved  in  most,  if  not  all,  of  the  cases  by 
matter  in  pais^  and  not  by  deed.  The  vital  principle  of  the 
dedication  is  the  intention  to  dedicate;  and  whenever  this  is 
unequivocally  manifested,  the  dedication,  so  far  as  the  owner 
of  the  <  soil  is  concerned,  has  been  made.  Time,  therefore, 
though  often  a  very  material  ingredient  in  the  evidence,  is  not 
an  indispensable  ingredient  in  the  act  of  dedication.  If  ac- 
cepted and  used  by  the  public  in  the  manner  intended,  the 
dedication  is  complete, — precluding. the  owner  and  all  claim- 
ing in  his  right  from  asserting  any  ownership  inconsistent 
with  such  use.  Dedication,  therefore,  is  a  conclusion  of  fact 
to  be  drawn  by  the  jury  from  the  circumstances  of  each  par^ 
ticular  case;  the  whole  question,  as  against  the  owner  of  the 
soil,  being  whether  there  is  sufucient  evidence  of  an  intention 
on  his  part  to  dedicate  the  land  to  the  publio  use  as  a  high- 
way ":  Harding  v.  Jasper^  14  Cal.  647« 

It  is  well  settled  by  the  decisions  of  this  court  that  the  mak- 
ing and  filing  of  a  map,  designating  certain  streets  thereon, 
is  only  an  offer  to  dedicate  such  streets  to  the  public,  and 
that  the  dedication  does  not  become  effectual  and  irrevocable 
until  the  same  is  accepted  by  the  public:  Hayward  v.  Manser^ 
70  Cal.  476;  Harding  v.  Jasper,  14  Id.  647;  San  Francisco  t. 
Calderwoodj  81  Id.  688;  91  Am.  Dec.  642;  San  Francisco  t. 
Canavanj  42  Cal.  662;  People  y.Wiaiama,  64  Id.  602. 

But  it  is  not  the  mere  making  of  the  map,  or  its  delivery  or 
exhibition  to  private  individuals,  that  constitutes  the  offer  of 
dedication  to  the  public,  but  the  filing;  and  where  the  right  to 
claim  the  street  by  the  public  rests  upon  the  map  alone,  there 
is  no  offer  to  be  accepted  until  the  same  is  filed  for  record. 

It  may  be  otherwise  with  private  individuals  who  have  pur- 
chased some  of  the  property  on  the  faith  of  the  map  desig- 
nating the  streets,  but  this  must  be  solely  on  the  ground  of 
estoppel,  resting  upon  the  representations  made  whereby  par- 
ties have  been  induced  to  purchase  on  the  faith  of  the  implied 
statement  that  the  designated  streets  were  to  be  and  remain 
open  for  public  use.  Such  individual  purchasers  may,  if  it  be 
shown  that  they  acted  on  such  representations,  compel  the 
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opening  of  the  etreete,  bat  if  the j  do  not,  the  public  has  no 
ground  ot  complaint.  No  dedication  or  offer  of  dedication  has 
been  made  to  the  public,  and  it  is  not  an  interested  party. 

It  is  conceded  by  counsel  for  respondent  that  tho' portion  of 
the  street  in  controversj  *'  has  never  been  opened  as  a  street," 
and  that  '^  on  it  the  defendant  had  maintained  a  barn  and 
shed  and  kept  it  inclosed  with  substantial  fences  for  more 
than  twenty  years  before  this  suit"  They  take  the  position, 
howefer,  that  where  the  owner  surveys  and  plats  bis  property, 
and  makes  sales  of  lots  with  reference  to  such  plat  the  streets 
designated  thereon  are  irrevocably  dedicated  to  the  public  as 
streets.  There  are  authorities  sustaining  this  position:  Bari' 
lea  V.  BangwTj  67  Me.  464;  Carter  v.  City  of  Portland^  4  Or. 
339;  8Ume  v.  Brooke^  35  Gal.  494;  Orogan  v.  Hayward,  6  Saw. 
498;  Dillon  on  Municipal  Corporations,  8d  ed.,  sec.  640. 

But  it  is  manifest  that  no  such  rule  can  prevail  in  this  state, 
where  it  has  been  uniformly  held  that  the  owner  may,  at  any 
lime  before  his  offer  of  dedication  is  accepted  by  the  public, 
withdraw  the  same.  As  between  him  and  the  public,  there- 
five,  his  act  alone  is  not  sufficient  to  constitute  an  irrevocable 
dedication.  As  we  have  said,  it  may  be  different  as  between 
him  and  private  individuals  to  whom  he  has  made  sales  of 
property  with  reference  to  the  map.  Much  of  the  confusion 
in  the  decided  cases  has,  in  our  judgment,  grown  out  of  the 
kilnra  to  distinguish  between  the  right  of  the  public  authori- 
ties to  elaim  a  dedication  and  the  right  of  a  purchaser  to  com- 
pel the  caning  of  a  street  on  the  ground  of  estoppel:  Holdane 
V.  Trv^Uee  eU^  21  N.  Y.  474;  Child  v.  Chappd,  9  Id.  257.  In 
the  case  of  Orogan  v.  Hayward^  6  Saw.  498,  relied  upon  by  re- 
tpondent)  which  was  an  action  by  a  private  individual,  this 
distinction  is  clearly  made.  If  the  purchaser  of  property  as- 
lerts  his  rights,  the  result  may  be  the  same,  as  to  the  mere 
keeping  open  of  the  street  as  if  a  dedication  is  claimed  by  the 
poblic;  but  it  does  not  follow  that  if  he  waives  his  right,  the 
public  can  assert  it,  nor  can  the  purchaser,  by  asserting  his 
right  to  an  open  way,  impose  on  the  public  the  duty  of  keep- 
ing a  street  in  repair  that  has  never  been  accepted. 

The  case  of  San  Leandro  v.  L$  Breton^  72  CaL  172,  seems  to 
overlocdL  this  plain  distinction  between  the  right  of  a  purchaser 
and  the  public,  but  there  it  appeared  that  there  was  an  accept- 
iooe  by  the  public  authorities,  so  that,  so  far  as  the  opinion 
can  be  construed  as  militating  against  the  rule  above  laid 
dovn,  it  is  a  mere  didumf  and  should  have  no  weight 
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Therefore,  conceding  that  a  platting  of  property  and  sale  of 
lots  constitates  a  dedication,  as  between  the  owner  and  par- 
chasers  under  him,  of  the  streets  delineated  on  the  map,  in 
order  to  constitute  a  dedication  which  can  be  taken  advantage 
of  by  the  public  authorities  of  a  city,  the  offer  of  dedication 
must  have  been  accepted  by  such  authorities,  either  by  user  or 
some  formal  act  of  acceptance:  Harding  ▼.  Jasper,  14  Cal.  647; 
Hayward  v.  Manzer,  70  Id.  476;  San  Francisco  y.  Caldertooody 

31  Id.  588;  91  Am.  Dec.  542;  San  Francisco  t.  Canavan^  42 
Cal.  552;  People  y.  WUltams,  64  Id.  502;  City  of  OalvesUm  v. 
Williams,  69  Tex.  449;  StaU  v.  Trash,  6  Vt  355;  27  Am.  Dec. 
554,  563;  Gilder  v.  City  of  Brenham,  67  Tex.  345;  Cook  v. 
Harris,  61  N.  Y.  448;  Brid  t.  City  of  Natchez,  48  Miss.  423; 
Field  y.  Manchester,  32  Mich.  279;  Hamilton  y.  Chicago  etc. 
R.  R,  Co.,  124  111.  235;  Fisk  y.  Town  of  Havana,  88  Id.  206. 
Numerous  other  cases  to  the  same  effect  might  be  cited. 

Such  acceptance  must  be  within  a  reasonable  time  after  such 
offer  of  dedication,  and  if  not  accepted,  the  owner  may  resume 
the  possession  of  the  property  and  thereby  revoke  his  offer: 
Hayward  y.  Manzer,  70  Cal.  476;  State  y.  Trask,  6  Vt  855;  27 
Am.  Dec.  554,  566;  Field  y.  Manchester,  32  Mich.  279;  County 
of  Wayne  y.  MiUer,  31  Id.  447. 

In  this  case  there  was  no  use  of  the  street,  and  no  attempt 
to  accept  the  dedication  by  formal  act  of  the  public  authorities 
for  more  than  twenty  years.  This  was  not  within  a  reasonable 
time,  as  shown  by  the  authorities  cited  above,  and  therefore 
came  too  late.  But  if  this  were  not  so,  we  think  the  ordinance 
passed  by  the  common  council  of  the  city  was  not  in  any  sense 
an  acceptance  of  the  dedication.  It  did  not  refer  to  the  appel- 
lant or  his  alleged  dedication  of  the  street. '  As  was  well  said 
in  the  former  opinion,  it  appears  more  like  an  attempt  to  take 
private  property  for  public  use  without  compensation  than  an 
acceptance  of  the  street. 

There  was  neither  a  dedication  to  nor  an  acceptance  by  the 
public  in  this  case:  Littler  v.  City  of  Lincoln,  106  111.  853; 
Kennedy  v.  Mayor  etc.,  65  Md.  614;  57  Am.  Rep.  346. 

Judgment  reversed,  with  instruction  to  the  court  below  to 
conform  its  conclusions  of  law  to  the  views  expressed  in  this 
opinion,  and  to  render  judgment  on  the  findings  in  favor  of 
the  defendant.  

Ih  the  Cabx  of  €H^  qf  Bmrtka  ▼.  Croghan^  81  OaL  624,'  the  quMtion  to  be 

determinad  was,  whether  the  land  in  controversy  had  been  dedicated  by  one 
to  public  use  as  a  street.     On  April  7,  1870,  Cashing,  who  was 
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the  owner  of  tlie  land  in  eontroTeny,  with  other  land«,  ezeonied  to  one  L0M7 
a  deed  of  land  deaoribed  at  oommeneing  at  the  northwest  oonier  of  a  blook  ol 
land  bounded  on  the  north  and  west  by  Tenth  and  F  etraete,  if  said  streets 
were  projected;  thenoe  running  south  along  the  east  line  of  F  Street,  if  said 
■treet  were  extended  southerly,  120  feet;  thence  easterly  at  right  angles  with 
said  F  Street;  thenoe  northerly,  and  parallel  with  F  Street,  120  feet;  thence 
westerly  along  the  south  side  of  Tenth  Street,  120  feet,  to  the  place  of  begin* 
oing,  being  the  northwest  quarter  of  the  block.    On  August  8,  1870,  Gushing 
•old  to  Oroghan,  the  appellant,  a  piece  of  land*  including  the  premises  in  con* 
troversy.     At  this  latter  date,  no  part  of  the  tract  was  indcaed.     From  the 
data  of  hia  purchase,  Groghan  always  paid  taxes  on  the  land,  and  in  1876  he 
built  a  honae  on  the  western  half  of  the  premises  in  controversy,  and  con* 
strneted  feneaa  across  the  same.    In  1844,  he  fenced  in  the  eastern  half  of 
the  land.     Up  to  the  time  the  house  was  built,  the  public  passed  OTer  the 
Unds  in  oontroTcrsy,  but  the  city  authorities  never  worked  or  improved  the 
nme,  nor  was  any  ordinance  or  order  passed  accepting  them  for  public  usCi 
The  court  below  found  that  the  land  in  controversy  had  been  dedicated  to 
the  public  for  use  as  a  street,  but  the  supreme  court  held  that  the  evidence 
was  insufficient  to  support  that  finding.     Paterson,  J.,  who  delivered  the 
opinion  of  the  majority  of  the  court,  said:  **  The  only  evidence  of  dedication 
is  found  in  the  description  of  the  land  in  the  deed  made  by  Gushing  to  Leary. 
To  constitute  a  valid  dedication,  the  a$Umu9  dedkandi  must  be  shown  to  ezisti 
it  must  be  shown  clearly,  indicated  by  unequivocal  acts,  and  there  must  be 
SB  acceptance  by  the  public    Until  such  acceptance,  the  declaration  or  act 
of  the  owner  is  a  mere  offer,  and  cannot  be  made  effectual  as  an  irrevocable 
dedication:  Hayward  v.  Afaaser,  70  CaL  476.     We  think  that  the  subsequent 
eonveyanoe  of  tiie  land  in  controversy  was  a  complete  revocation  by  Gushing 
of  the  offer,  there  having  been  no  acceptance  by  the  public  or  by  the  city  an* 
thorities  at  the  time  he  conveyed  to  appellant.    The  act  of  Gushing  in  con* 
veying  to  Leary  by  the  description  given  above  is  qualified  by  his  subsequent 
eonveyance  of  the  land  in  controversy  to  GroghsdiL     If  the  oonveyance  to 
Leaiy  be  taken  as  an  offer  by  Gushing  to  dedicate  the  land  in  controversy  to 
pabED  use,  the  subsequent  deed  to  Groghan  operated  as  a  revocation  of  that 
iftr.    In  determining  whether  there  was  a  preeent  intention  on  the  part  of 
Onshfaig  to  dedicate  the  land  to  public  use  at  the  time  he  conveyed  to  Leary, 
—and  the  intention  is  the  soul  of  every  act  of  dedication,  —  the  conveyance 
to  appellaat,  about  four  months  thereafter,  of  the  land  in  controversy  is  an 
important  matter  to  be  considered.    It  is  certainly  as  strong  an  indication  of 
the  non-existence  of  the  cmkiuu  dedicouidi  as  the  first  deed  was  of  an  inten* 
tion  to  dedicate  to  public  use."    The  learned  judge  further  held  that  while 
ao  formal  aooeptaace  on  the  part  of  the  d^  was  necessary,  yet,  in  the  absence 
of  such  formal  act,  the  owner  had  the  right,  at  any  time  prior  to  a  public  use, 
to  revoke  his  offer,  and  resume  possession  and  control  of  the  property;  citing 
the  principal  case.    The  cases  relied  upon  by  the  court  below  {PeopU  v. 
Blake,  60  CaL  499,  and  Breed  v.  Ottmiingham^  2  Id.  869)  were  not,  he  thought, 
applicable^     In  those  oases,  the  parties  that  dedicated  the  land  to  public  use 
had  platted  the  same  into  lots,  blocks,  streets,  and  alleys,  and  had  sold  the 
loti  and  blocks  with  reference  to  the  streets  laid  out  and  adopted  by  them. 
In  this  case.  Gushing  did  not  survey  his  land  into  lots,  blocks,  and  streets, 
■or  did  he  plat  the  same.    In  reply  to  the  respondent's  contention  that  the 
evidenee  showed  an  acceptance  by  the  public  before  the  conveyance  to  the 
i^pellant^  he  said  that  a  fair  construction  of  the  finding  of  the  court  and  of 
the  evidBBoe  showed  simply  a  casual  use  by  the  publio  of  the  land,  which  was 
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•ad  vaiaeloiad.  -  Hub  vm  waa  Um  muim  mf  Icr  m  bef  on  Um  anegad  dad- 
iaaftMHi,  aad  appaarad  la  ba  parauaaiTa  maraly,  and  attoh  aa  tba  ownar  had  a 
fight  to  and  at  any  tuna.  Tha  oi^  waa  not  bound  toluwapt  tha  offar  ta  dad* 
ioata,  if  anch  aa  offar  waa  mada;  and  in  the  abaanoa  of  a  fonnal  aaoaptanoa^  it 
abonld  appear  that  tha  naa  by  tiie  pnbUo  waa  under  a  olaim  of  rights  and  nok 
hy  a  ten^orary  lioenae  of  tha  ownar.    The  Judgment  waa  rayeraed. 

In  the  anbaaqoant  oaM  of  PkiUip$  w.  Dag^  82  GaL  24^  the  queation  af 
dedication  of  land  to  the  publia  naa  waa  presented  to  the  ooort  under  the  f  ol- 
lowing  faoti:  The  partiea  entered  into  a  oontraot  lor  the  nle  of  the  Innd  in 
diipate  upon  oartain  oonditiona.  Part  of  theae  tha  vandae  performed,  and 
then  deolined  ta  parfonn  the  remainder,  on  the  ground  that  the  ▼endor  oould 
not  give  him  a  perfect  title.  He  then  brought  hia  action  to  reoorer  the 
money  already  paid,  aad  defendant^  by  way  of  anawer  and  oron-oomplaint^ 
demands  that  plaintiiT  apeoifioally  perform  hia  oontraot.  The  land  in  diapute 
waa  owned,  fenced,  and  oultivated  by  one  Kichard  Fulkeraon  for  more  than 
thirty  years.  He  oonToyed  it  to  one  J.  B.  Armstrong,  who  went  into  pos- 
aeasion,  and  laid  it  off  into  streeta,  blocks,  and  lots.  Thejitreet  on  which 
the  land  bargained  for  ia  situated  was  graded  and  graveled;  but  thia  land, 
together  with  a  larger  tract  owned  by  said  Armstrong,  or  W.  Armatron|^ 
his  successor  in  interest*  was  always  kept  inclosed  by  means  of  fences  aad 
gates  which  were  always  maintained  and  never  removed  by  them.  J.  R. 
Armstrong,  while  owner  of  the  tract,  add  three  of  the  lots,  none  of  them  on 
the  improved  street.  He  afterwards  conveyed  the  remainder  of  the  treat  to 
W.  Armstrong,  who  sold  several  of  the  lots,  four  at  least  of  them  being  on 
the  graveled  street.  After  so  oonveying,  he  filed  for  record  a  map  or  plat  of 
the  tract,  naming  it  Norwood,  and  showing  lots,  blocks,  and  streets,  and 
on  the  same  day  oonveyed  the  remainder  of  the  tract  to  Richard  Fulkeraon. 
These  conveyances  between  the  Armstrongs  and  Fulkerson  recognised  the 
map  or  plat»  but  included  the  street.  One  Riley,  who  purchased  from  W. 
Armstrong,  went  into  possession  and  fenced  the  south  line  of  the  improved 
street.  It  does  not  appear  whether  the  other  purchasers  from  the  Arm- 
strooga  ever  went  into  possession,  or  to  what  extent  they  used  the  streets  to 
get  to  their  lots.  All  of  the  lots  sold  by  the  Armstrongs  were  reconveyed  to 
IL  Fulkerson,  and  by  him  conveyed  to  John  Fulkerson,  without  referring 
to  the  streets,  except  a  part  of  lots  28,  29,  30,  31,  and  ^  which  had  been 
oonveyed  to  J.  H.  Abshire.  The  map  shows  that  no  part  of  the  latter'a 
claim  extended  to  the  improved  street,  but  it  does  include  the  whole  of  so 
much  of  a  street  as  ran  near  its  westerly  boundary,  and  takes  a  strip  off  the 
lots  on  the  west  side  of  the  street.  John  Fulkerson  oonveyed  a  right  of  way 
to  Abshire  over  the  south  thirty  feet  of  the  improved  street,  and  moved  his 
fenoe  marking  the  south  line  of  lot  3,  which  is  part  of  the  laud  in  dispute, 
to  the  middle  of  the  street*  so  that  the  north  thirty  feet  of  the  graveled 
street  was  there&fter  within  the  inclosure,  inclosing  the  land  in  question. 
This  fence  still  stands,  and  has  been  maintained  for  more  than  five  years  be* 
fore  the  oontraot  of  sale  was  made.  John  Fulkerson  conveyed  to  defendant 
in  August*  1886,  by  metes  and  bounds,  making  no  reference  to  the  streets  or 
the  map.  This  conveyance  included  a  triangular  piece  of  land  on  the  north 
side  of  the  Day  tract,  having  the  northeast  comer  of  the  tract  for  its  apex, 
and  about  three  feet  on  the  Healdsburg  road  as  its  base,  previously  oonveyed 
by  Fulkerson  to  one  Viles;  but  neither  Day  nor  Fulkerson  had  any  knowl- 
edge that  the  deeds  overlapped.  This  triangle  waa  within  the  inclosure  of 
Day.  On  the  north  side  of  the  tract  in  dispute  another  street  is  laid  down 
on  the  map,  which,  were  it  a  public  highway,  would  take  off  another  strip  ol 
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tliiit;f  fMt  from  th^  land  in  dispute.  It  is  ncyt  shown  that  the  public  ev^er 
assd  aay  of  tha  ataraets,  nor  that  the j  were  aooepted  as  sach  by  the  ooontj 
aathoritiasL  It  is  contended  bj  plaintiff  that  the  streete  north  and  soath  of 
Ui  land  are  pabUe  alreete,  dedicated  te  public  use  as  such,  and  that  were  he 
eempePed  to  pniebaaa  he  would  lose  a  strip  of  thirty  feet  on  both  these 
sireetey  and  that  for  this  reason,  and  because  the  title  to  the  triangle  is  not 
ia  Day,  he  shoold  not  be  eompeUed  to  purchase.  The  court  below  decreed  a 
spseifie  performance  of  the  oontrad  Plaintiff  moTcd  for  a  new  triaL  Thia 
was  denied,  and  he  appealed. 

la  deliTering  the  opinion  of  the  supreme  oonrt,  Works,  J.,  refers  to  Peopk 
V.  Meed,  sqwa,  as  adjudicating  what  is  necessary  to  constitate  a  dedication 
sf  la&ds  to  Hm  pabfie  for  streete  by  platting  and  selling  lots,  by  reference 
te  a  map  thereof,  and  hoMa  that  that  dedsion  Is  condusiTe  against  this  ap* 
psDaat  as  to  a^y  dedieatioii;  that  as  there  had  ncTor  been  any  acceptance  by 
the  aathorltiaa.  orwrn  if  there  had  been  an  dfor  to  dedicate,  it  was  withdrawn 
by  the  aabeequent  sale  of  the  property  in  a  body,  including  that  designated  on 
the  BMP  as  atreets.  All  of  the  purchasers  aoejuired  title  before  the  map  was 
fisd,  and  all  of  them,  except  two^  recouTeyed  to  the  grantor  or  his  grantees 
aadv  a  oenTcyanee  of  the  whole  property  included  in  the  map,  except  that 
prenonaly  conveyed,  and  the  property  in  controTcr^  has  always  remained 
fimced.  One  of  ti&e  pnrehaaers  who  has  not  reconreyed  has  expressly  waived 
sD  right  to  haTC  the  streete  on  the  front  of  his  loto  kept  open,  and  the  other 
W  not  porehaaa  on  the  faith  of  the  map;  his  property  does  not  touch  any 
ilveettiiatmns  through  or  affeote  the  land  in  dispute.  The  owner  of  the  land 
si  toe  taaM  it  was  platted  did  not  file  the  mapw  The  land  was  not  within  the 
lisute  of  any  municipality;  it  has  always  remained  fenced,  and  has  nerer  bean 
assd  am  a  atreet.  The  map  waa  filed  after  the  property  had  been  couT^ed 
a  lete^  and  then  reoonveyed  ia  a  body.  The  map  was  filed  the  day  that  tiia 
kad  wna  eonv^yad  a  aaoood  time  in  a  body.    Therefore  there  was  no 


^Thc  question  of  dedication  is  purely  one  of  intention,  and  the  intention 
sf  the  owner  or  owners  of  the  land  must  be  gathered  from  his  acte  and  con- 
daet  ia  napeot  to  the  property";  citing  Harding  v.  Jatper^  14  OaL  647; 
PiBtpU  ▼•  Reed,  mipreL  No  right  to  the  streete  Tested  in  the  public,  and  the 
piupeity  waa  reconToyed  in  a  body,  including  the  streets,  fenced  and  occu- 
|isd  far  aioco  than  fire  yeara  before  the  contract  to  convey  to  the  appellant; 
therefore  the  right  of  any  purchaser  was  barred  by  the  statate  of  Umitotiooa, 
sad  conld  not  be  enforced.  The  defendant  showed  a  dear  paper  title  to  the 
property  ia  dispute,  and  the  burden  was  upon  appellant  to  show  a  defect 
any  drcumstance  which  would  prevent  the  stetoto  from  running 
any  of  the  purchasers,  in  order  to  avoid  specific  performance  of  his 
CMtraet:  SArimr  v.  Shiver,  86  N.  T.  675:  ffeibreiffel  v.  Mmmermg,  97  Id.  66. 

No  rsasonsbte  doubt  as  to  defendant'a  title  to  the  property  is  raised;  but 
sach  title  ia  shown  to  have  been  in  him  as  binds  the  appellant  to  accept  the 
eoBveyaaoe  and  pay  the  purohsse  money.  No  dedication  of  the  streete  as  to 
the  pnrehssers  ia  ahown  which  could  have  been  enforced  at  any  time;  and 
if  thsy  CTW  pooaeasad  each  rights  it  waa  lost  by  lapse  of  time.  The  jadgment 
and  erdsr  ia  alBraiad,  aad  a  rehearing  denied.  In  this  opinica  Fox,  MoVar- 
had.  Fitsfson,  Shaipatain,  JJ.,  aad  Beatty,  a  J.,  ccncuied.  Thoratoa,  J., 
ia  ttc  jodginsBt. 
Aa.  Bt,  Bar.,  Yea*  XT.— 6 
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Morgan  v.  Balu 

in  CAUPOEItIA,  ML  J 

Qlft  wt  HvsBASB  vo  Wirig  Chakob  or  PoflBmnm  to  SvnAni.  ^When 
ft  IrasbMid  u  aolToiik  oiienmstaaoM  giTM  hia  wil«  pononal  pfopsrtj, 
whioh  ia  at  ohm  delivortd  to  her,  and  tho  hoaband  noTor  nanmaa  pot- 
MHion  thereof  aa  owner,  hot  declarea  it  to  be  horai  and  aimply  oontinnea 
to  vae  it  aa  he  had  hitherto  done,  and  tiio  wife  takee  poaaeasion  of  the 
fteperty,  and  openly  claima  to  be  the  owner  of  it,  uaing  it  aa  a  wife 
ordinarily  doea,  and  being  aoknowledged  by  all  othera  who  nae  it  aa  ita 
owner,  the  tranaf er  of  the  property  ii  not  inTalid  aa  againat  the  anbaa* 
qaent  oreditora  of  the  hnaband,  bo  the  ground  that  it  waa  not  aoeom- 
panied  by  an  immediate  deUrery,  and  followed  by  an  aetoal  and  oontinaed 
change  cl  poaaeaaion. 

Mni  Uas  bt  Hvsbabd  of  Propbrtt  Givbn  bt  Him  to  his  Wifb  when 
he  ia  aolTent^  whieh  ia  the  aama  after  aa  before  the  making  of  the  gift^ 
will  not  render  the  gift  Toid  aa  to  debta  contracted  by  him  while  ao  naing 
it,  if  delivery  of  poaaeasion  waa  immediately  made  to  the  wife,  and  the 
poaaesaioa  haa  been  continaona,  and  anch  aa  ia  naual  when  a  gift  of  thia 
aort  is  made  by  a  hoaband  to  a  wife,  and  hia  declarationa  and  the  aota 
of  othera  who  nae  the  property  are  made  and  done  in  open  aoknowledg- 
BMnt  of  her  ownerahip  of  and  control  over  it,  aa  diatinot  and  ohanged 
from  her  hnaband  to  her. 

Action  to  recover  poBBesBion  of  personal  property.  The 
opinion  Btates  the  case. 

Reardan  and  Freer^  and  JET.  V,  Reardan^  for  the  appellant. 

John  OaUf  for  the  respondent 

FooTEy  C.  This  action  is  for  the  recovery  of  the  possession 
of  certain  personal  property  from  the  hands  of  the  defendanti 
or  if  delivery  cannot  be  had  of  the  property^  for  its  value. 
The  court  below  gave  judgment  as  prayed  for,  and  from  that 
this  appeal  is  taken. 

In  a  former  adjudication  by  the  appellate  court,  the  prop- 
erty concerning  which  this  litigation  is  now  had  was  declared 
to  be  that  of  the  plaintiff,  derived  by  gift  from  her  then  hus- 
band, W.  J.  Morgan,  and  made  by  him  without  any  fraud  as 
to  hid  existing  creditors:  Morgan  v.  Hecker,  74  Cal.  540. 

It  appears  from  the  findings  in  the  present  cause  that  the 
property,  consisting  of  a  mare,  her  colt,  and  a  buggy,  wero 
were  given  to  the  plaintiff,  Belle  M.  Morgan,  then  the  wife  of 
W.  J.  Morgan,  by  him,  in  good  faith,  when  he  was  solvent  and 
able  to  pay  his  debts,  and  that  at  the  time  of  the  making  of 
the  gift  the  property  was  delivered  to  and  accepted  by  his 
wife. 
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Sefwml  yean  after  the  gift  was  bo  made,  delivery  and  ao- 
eepUooe  had,  the  hosband  became  indebted  upon  a  promis* 
my  note  to  one  Daniel  McCarthy  in  the  sum  of  three  hundred 
doUan.  After  the  note  became  due,  on  the  8d  of  May,  1888, 
it  hafing  been  transferred  to  Fred  Hecker,  he  commenced  an 
action  to  recover  what  was  due  upon  it  On  the  day  the  ac* 
tkm  was  begun,  an  attachment  was  issued  in  aid  of  it,  and  on 
the  8d  of  May,  1888,  was  levied  by  the  sheriff  of  Butte  County, 
the  defendant  .here,  upon  the  property  involved  in  this  dis- 
eoflsion. 

On  the  18th  of  May,  1886,  Belle  M.  Morgan  filed  an  inven- 
tory of  her  separate  property,  including  the  mare  and  buggy, 
but  not  the  colt,  in  accordance  with  the  provisions  of  sections 
165  and  166  of  the  Civil  Code. 

About  the  month  of  May,  1886,  W.  J.  Morgan,  the  husband 
of  the  plaintiff,  left  the  state  of  California,  and  has  never  re- 
tomed.  At  the  time  of  his  departure,  and  on  the  23d  of 
March,  1886,  when  he  became  indebted  to  McCarthy  on  the 
note  afterwards  transferred  to  Hecker,  Morgan  was  greatly  in 
debt  and  insolvent 

It  is  further  found  that  after  the  sixth  day  of  July,  1883, 
the  day  on  which  Morgan  gave  and  delivered  possession  of  the 
property  to  his  wife,  as  set  forth  heretofore,  and  until  his  de- 
parture fix>m  this  state  in  1886,  he  used  it  jointly  with  her, 
with  her  consent  and  knowledge,  and  that  his  use  of  it  was  the 
Mune  after  aa  before  the  gift;  that  there  was  nothing  in  the 
use  <rf  the  same  property  by  the  plaintiff.  Belle  M.  Morgan, 
which  was  inconsistent  with  its  ownership  by  her  husband,  the 
donor,  or  fix>m  which  the  public  could  determine  that  the  title 
of  the  property  bad  passed,  by  gift  or  otherwise,  to  the  plain- 
tiff;  that  the  colt  was  the  foal  of  the  mare,  and  all  the  expense 
of  its  getting  and  rearing  was  paid  by  the  husband;  that  the 
uae  of  the  colt  by  him  after  its  birth  was  identical  with  his  use 
of  the  mare  and  buggy,  but  that  at  all  times  after  the  gift  and 
delivery  of  possession  was  made,  the  husband  represented, 
claimed,  and  admitted  that  the  property  in  question  was  the 
leparate  property  of  his  wife,  and  whenever  it  was  loaned  out 
or  used  by  any  other  person  than  the  wife  or  her  husband,  it 
was  loaned  out  and  used  by  the  direction  and  consent  of  the 
wib,  and  not  by  that  of  the  husband;  that  during  nearly  all 
of  the  time  since  the  departure  of  the  husband  from  the  state, 
tnd  from  whom  it  seems  at  this  time  the  wife  is  divorced,  the 
property  has  been  the  subject  of  litigation,  and  in  the  hands 
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of  the  sheriff  of  Butte  County;  that  during  such  times  as  it 
has  not  been  in  the  hands  of  the  sheriff,  the  said  plaintiff  has 
had  the  exclusive  possession  and  use  thereof. 

Upon  this  state  of  facts,  the  appellant  contends  that  the 
transfer  to  the  plaintiff  of  the  personal  property  now  under 
consideration  was  fraudulent  and  void  as  against  the  successor 
of  the  husband's  creditors,  because,  as  is  claimed,  such  trans- 
fer is  not  shown  to  have  been  accompanied  by  ''an  immediate 
delivery,  and  followed  by  an  actual  and  continued  change  of 
possession  of  the  thing  transferred,"  so  as  to  satisfy  the  provis- 
ions of  section  3440  of  the  Civil  Code. 

In  this  connection  it  is  urged  that  for  the  wife  to  be  able  to 
maintain  her  claim  she  must  have  complied  with  sections  165 
and  166  of  the  Civil  Code,  as  otherwise  the  use  by  her  husband 
of  the  property  in  a  similar  manner  after  as  before  the  gift 
would  be  obnoxious  to  the  provisions  of  section  3440,  9upra. 
And  as  she  did  not-  so  comply  until  the  creditors*  rights  had 
attached,  it  was  of  no  avail. 

Admitting,  as  the  defendant  contends,  that  sections  166  and 
166,  aupra,  were  intended  as  a  means  to  enable  a  wife  to  pro- 
tect her  rights,  because  of  the  difficulty  resulting  from  her  re- 
lations as  wife,  in  showing  an  immediate  delivery  and  actual 
and  continued  change  of  possession  to  her  from  her  husband, 
yet  it  seems  to  us  that  the  provisions  of  section  8440,  sttpro, 
have,  in  this  instance,  been  fully  met. 

The  property  was  delivered  to  her,  and  she  took  immediate 
possession  of  it,  when  her  husband  was  solvent  and  could 
legally  invest  her  with  title;  her  possession  was  actual  and 
continuous  so  far  as  it  could  be,  considering  the  relations  she 
bore  to  her  husband.  His  use  of  it  was  the  same,  so  far  as  he 
was  concerned,  as  it  had  always  been.  Her  use  was  not  incon- 
sistent with  his  ownership,  but  the  use  of  it  by  all  other  per- 
sons was  openly  as  her  property.  It  was  proclaimed  by  her 
husband  that  the  property  was  hers,  and  it  seems  to  have  been 
publicly  known  and  recognized  as  hers  by  all  who  used  it  In 
what  other  better  way  could  the  wife,  consistent  with  her  rela- 
tions as  wife,  have  maintained  and  had  an  immediate  delivery 
of  possession,  followed  by  an  actual  and  continued  change  of 
possession?  She  did  not  refuse  her  husband  the  use  of  it,  but 
she  did  take  it  into  possession  at  once,  and  continuously  keep 
and  use  it  as  hers  as  to  all  the  world,  and  it  was  not  in  any 
way  used  or  possessed  by  her  husband,  except  as  subordinate 
to  her  dominion,  possession,  and  controL    The  object  of 
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tion  3440,  supra^  as  contended  for  bj  the  defendant,  It  to  re- 
qaire  an  immediate  delivery  and  oontinned  change  of  poeses- 
rion  of  personal  property  after  its  transfer,  in  order,  as  he  says, 
to  give  notice  to  the  world  that  ownership  has  changed. 

If  that  is  so,  then,  when  a  husband  in  solvent  circumstances 
gives  his  wife  personal  property,  which  is  at  once  delivered  to 
her,  and  the  possession  is  not  resumed  or  continued  by  the 
husband  as  the  owner  of  the  property,  but  he  simply  con- 
tinues to  use  it  as  he  has  hitherto  done,  and  the  wife  has 
actual  possession,  and  claims  it  openly  as  owner,  he  declares 
it  as  hers,  and  all  their  acts  show  to  the  public  that  the  prop- 
erty is  hers  from  the  date  of  the  gift,  she  uses  it  as  a  wife 
ordinarily  does,  and  all  others  use  it  as  hers,  acknowledging 
and  owning  it  as  hers,  it  seems  to  us  that  the  object  of  the 
law  is  accomplished. 

It  has  been  held  that  it  is  sufficient  if  there  are  circum- 
stances which  authorize  the  inference  of  a  change  of  owner- 
dup:  Clark  r.  Ru»h^  19  Gal.  394.  It  cannot  be  that  the 
circumstance  of  a  mere  use  by  the  husband  of  property  given 
by  him  to  his  wife  when  he  is  solvent,  and  can  legally  pre- 
sent her  with  it,  such  use  being  the  same  after  as  before 
making  the  gift,  will  make  the  gift  void  as  to  debts  contracted 
by  him  while  so  using  it,  if  a  delivery  of  possession  was  made 
immediately  to  the  wife,  and  that  possession  has  been  con- 
tinuous, and  such  as  is  usual  when  a  gift  of  this  sort  is  made 
by  a  husband  to  a  wife,  and  the  acts  and  declarations  of  both 
these  parties,  and  the  acts  of  all  other  persons  who  use  the 
property,  both  before  and  after  the  debt  is  incurred  by  the 
husband,  are  openly  declarative  and  in  acknowledgment  of 
the  wife's  ownership  and  control  over  it,  as  distinct  and 
ebanged  from  her  husband  to  her. 

We  perceive  no  prejudicial  error,  and  advise  that  the  judg- 
ment be  afiirmed. 

Gibson,  C,  and  Belchbb,  C.  C,  concurred. 

The  CouBT.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  is  affirmed. 

HuaSAHB  AND  Wos.  ^-  U^  at  the  tinM  a  wife  porehMet  a  lottery  tiokel^ 
ter  hnebaad  agrees  that  whatever  prixe  may  be  drawn  thereon  shall  be  her  . 
Mparate  property,  and  the  money,  when  drawn,  is  placed  in  bank  in  the 
Vile'i  name  at  her  separate  property,  these  facts  oonstitate  the  money  the 
■ole  property  of  the  wife,  as  between  herself  and  husband,  and  also  against 
the  creditors  of  the  hnsband,  if,  at  the  time  of  the  transaction,  he  had  ample 
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to  ntisfy  all  ih«ir  eUtms:  iHaMm  t.  Sandermm,  72  Tcz.  S60;  IS 
81  Rip.  801.  And  where  a  hatband  ie  indebted  to  hie  wife,  he  may  make  a 
valid  tranaf er  of  ohoeee  in  aotioa  to  her  at  aeonrity  for  each  indebtodnemx 
Batiler.Ma^   102N.  C.  414. 

Marrod  Womah  DOM  NOV  Riif DSB  HIS  pBBSONAurT  liable  for  h«r  hna- 
band's  debto  merely  by  allowing  him  to  ooairol  it  in  a  manner  onnaiatomt 
with  thoir  oommoa  totomtos  Dmm  ▼.  JMfaf^  60  HL  481|  90  Am.  Dea  SO, 
and  note. 


Wadswoeth  V.  Wadsworth. 

lai  CAuromjKULt  U2.] 

DvAULT,  RiLziy  AaAomr,  nr  Aonoir  foR  Amruumnr  or  IfARUAflB.  -» 
In  aotiona  for  divoroe  or  for  annolmenfe  of  marriage,  ooarte  afaovld 
affnrd  to  the  parties  the  f ulleefe  possible  hearing  and  shonld  be  more 
liberal  in  reUeving  against  deteolts  than  in  other  actions. 

ORoaa-ooMFLATicT  or  AonoR  or  Ditoror  or  vor  Avkulmxiit  or  Mar- 
RZAQR.  —  There  may  be  a  orois-KX>mplaint  in  an  aotioa  for  divoroe  or  lor 
annnlmentof  marriage. 

AonoN  for  annalment  of  marriage.    The  opinion  statee  the 

^caoo* 

W.  0.  A  I.  0.  BwmeUf  and  Dam  and  Darn^  for  the  appel- 
lant 

2^^  and  Tyler^  for  the  respondenU. 

Oeorge  D.  OMins  and  Fisher  AmeSy  amtci  eurim. 

Hatnb,  C.  This  action  was  brought  against  William  Wads- 
worth,  Sen.,  for  annulment  of  marriage,  upon  the  ground  that 
at  the  time  of  the  marriage  he  had  a  wife  living.  William 
Wadsworth,  Jr.,  was  joined  as  a  defendant,  upon  the  alleged 
ground  that  the  other  defendant  had  transferred  to  him  with- 
out consideration  property  purchased  in  part  with  funds  of  the 
plaintiff,  and  which  would  be  community  property  if  the  mar- 
riage had  been  valid.  William  Wadsworth,  Jr.,  made  default. 
William  Wadsworth,  Sen.,  filed  an  answer,  averring  in  sub- 
stance the  validity  of  the  marriage.  He  filed  with  his  answer 
a  cross-complaint  for  a  divorce  from  the  plaintiff  on  the 
ground  of  desertion.  The  plaintiff  filed  an  answer  to  the 
cross-complaint,  denying  the  desertion.  By  some  inadvertence 
the  attorney  for  the  plaintiff  did  not  appear  at  the  trial,  and 
she  was  not  represented  thereat.  The  court  granted  the 
defendant  a  divorce  upon  his  cross-complaint.  Within  six 
months  the  plaintiff  moved  to  have  the  judgment  set  aside,  on 
the  ground  of  excuBable  neglect    This  motion  was  deni&d, 
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and  the  plaintiff  appeals  from  the  order  denying  the  motion. 
There  is  no  bill  of  exceptions.  But  the  stipulation  made  bj 
the  parties  is,  in  our  opinion,  sufficient  for  the  purposes  of  the 
appeal:  Bonds  r.  Hiehnan^  29  Cal.  461;  Solomon  t.  Reese^  84 
Id.  84. 

1.  So  far  as  the  divorce  awarded  to  the  defendant  is  con- 
cerned,  the  motion  should  have  been  granted  under  the  rule 
laid  down  in  McBlain  v.  MeBlainj  77  Cal.  609.  In  that  case 
the  court,  per  Paterson,  J.,  said:  ''The  parties  to  the  action 
are  not  the  only  people  interested  in  the  result  thereof  The 
public  has  an  interest  in  the  result  of  every  suit  for  divorce; 
the  policy  and  the  letter  of  the  law  concur  in  guarding  against 
collusion  and  fraud;  and  it  should  be  the  aim  of  the  court  to 
afford  the  fullest  possible  hearing  in  such  matters."  In  the 
present  case,  there  seems  to  have  been  an  honest  desire  on  the 
part  of  the  plaintiff  to  present  her  side  of  the  case;  and  while 
in  an  ordinary  action  the  neglect  shown  might  be  sufficient  to 
deprive  her  of  a  right  to  reliefii  yet  in  this  kind  of  case  a  more 
liberal  rule  should  prevail.  And  we  think  that  the  same  res- 
60D8  require  the  application  of  a  liberal  rule  to  proceedings  for 
the  annulment  Of  marriage,  and  therefore  that  the  judgment 
should  have  been  set  aside  as  to  the  whole  case. 

It  is  argued  for  the  plaintiff  that  the  defendant  cannot 
have  a  cross-complaint  in  this  kind  of  an  action.  This  ques- 
tion will  necessarily  arise  when  the  case  goes  back  to  the 
trial  court,  and  should  be  disposed  of.  It  has  long  been  the 
practice  in  this  state  for  the  trial  courts  to  entertain  cross- 
complaints  in  actions  for  divorce.  Doubt  was  cast  upon  this 
practice  by  what  was  said  in  Haley  v.  Haley,  74  Cal.  489. 
The  point  was  not  decided  by  that  case;  but  McKinstry,  J., 
in  the  course  of  the  opinion,  said:  *'It  may  not  be  improper  to 
remark  that  it  is  at  least  doubtful  whether  the  codes  provide 
for  a  cross-complaint  in  actions  for  divorce,"  and  he  went  on 
to  explain  why  it  was  doubtful.  The  respect  which  we  have 
for  the  opinion  of  that  learned  judge  has  induced  us  to  make 
a  careful  examination  of  the  subject. 

There  can  be  no  doubt  that  in  the  English  ecclesiastical 
courts  the  defendant  could  have  affirmative  relief,  not  only 
upon  a  cross-demand,  but  even  upon  his  answer,  if  the  evi- 
dence showed  that  he  was  entitled  to  it.  This  was  held  in 
the  case  of  Best  v.  Be$t^  1  Add.  Sec.  411.  That  was  a  suit  for 
divorce  a  mema  et  thorOy  upon  the  ground  of  cruelty.  The 
defendant  set  up  the  adultery  of  the  plaintiff.    No  relief  was 
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granted  to  either  partj.  But  upon  the  authority  of  Sir  Oeorge 
SaviUe's  case,  Dyndy  y.  Dynely^  decided  in  1782,  and  Maihew 
▼.  MaiheWf  decided  in  1769,  the  court  laid  down  the  rule  aboTe 
stated,  and  said:  '^That  a  cross-suit  or  separate  citation  is 
necessary,  however,  under  such  circumstanoes,  has  never  been 
asserted,  that  I  am  aware  of,  from  that  time  to  the  present, 
and  the  practice  of  either,  thus  held  to  be  optional,  appears 
from  that  time  to  have  been  finally  dispensed  with.'' 

In  Dy$art  v.  Dytarty  1  Rob.  Bcc.  106,  in  which  the  husband 
sued  for  a  restitution  of  conjugal  rights,  and  the  wife  sought  a 
divorce  on  the  ground  of  cruelty.  Dr.  Lushington  said,*with 
referenie  to  the  charge  of  cruelty:  ^'If  that  charge  be  proved, 
it  is  clear  that  not  only  must  the  earl  fail  in  obtaining  the  de- 
cree he  prays  for,  but  that  the  countess  will  be  entitled  to  a 
decree  of  separation."  But  upon  the  evidence  he  held  that  the 
charge  was  not  proved. 

In  Clowes  v.  Janes^  3  Curt  Bcc.  186,  it  was  held  that  in  a 
suit  by  a  husband  for  nullity  of  marriage,  it  was  competent 
for  the  wife,  without  taking  out  a  cross-citation,  to  sue  for  a 
restitution  of  conjugal  rights. 

In  Anniehini  v.  Annichinif  2  Curt  Bcc.  210,  which  was  a 
suit  for  restitution  of  conjugal  rights  (subsequently  turned 
into  a  suit  for  separation).  Dr.  Lushington  denied  the  plain- 
tiff's prayer,  and  granted  the  defendant's  application  for  a 
separation. 

.In  reference  to  this  subject,  Mr.  Poynter,  in  his  treatise  on 
the  doctrine  and  practice  of  ecclesiastical  courts  relative  to  the 
subject  of  marriage  and  divorce,  second  edition,  pages  241, 242, 
says:  ^'  To  bar  a  suit  for  the  restitution  of  conjugal  rights,  acts 
of  cruelty  or  adultery  may  be  counter-pleaded,  as  constituting 
lawful  grounds  for  a  separation,  and  when  so  pleaded  merely 
for  the  purpose  of  barring  suit,  evidence  less  circumstantial 
than  what  is  required  to  warrant  a  sentence  of  divorce  in  an 
original  suit  may  possibly  be  held  to  be  sufiBcient.  But  if  the 
counter-plea  of  cruelty  or  adultery  happen  to  be  sufficiently 
proved,  the  defendant  in  the  suit  for  restitution  is  not  only  en- 
titied  to  be  dismissed  from  that  complaint,  but  the  suit  may 
in  effect  change  its  character  at  the  prayer  of  the  complainant, 
who  becomes  entitled  to  a  sentence  of  divorce  as  if  in  a  suit 
prosecuted  for  that  specific  object"  And  the  learned  author 
appends  to  the  above  text  the  following  note:  '^Anciently  in 
all  matrimonial  suits  wherein  adultery  was  intended  to  be 
offered  on  behalf  of  the  defendant,  a  cross-suit,  or  at  least  a 
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dUtum  to  the  plamtifP  to  answer  to  that  charge,  letamable 
in  the  origiDal  suit,  was  held  to  be  requisite;  bat  it  was  sol- 
emnly determined  hj  the  delegates  in  Sir  George  Saville's 
esse  that  in  a  suit  for  the  restitntion  of  conjugal  rights,  adnl- 
Isrj  may  not  only  be  pleaded  in  bar,  but  a  divorce  may  be 
had  in  conseqnence  of  it:  Beti  t.  But,  1  Add.  Bee.  412.'' 

And  Mr.  Bishop  says,  with  reference  to  the  practice:  **  The 
flexibility  of  the  practice  in  the  ecclesiastical  courts  has 
abeady  been  mentioned.  In  it  parties  were,  in  effect,  both 
plaintiff  and  defendant  at  the  same  time.  So  that,  for  exam- 
ple,-one  proceeded  against  for  divorce  a  msnaa  el  thwoy  or  for 
DQllity  of  the  marriage,  or  for  restitution  of  conjugal  rights, 
not  only  could  bring  forward  a  complete  wrong  done  by  the 
dher  party  in  defense  of  the  suit,  but  if  he  succeeded  in  his 
proofe,  he  could  have  the  proper  sentence  rendered  in  his  favor 
10  though  he  was  the  original  plaintiff":  2  Bishop  on  Marriage 
tnd  Divorce,  6th  ed.,  p.  816. 

The  matter  has  been  regulated  in  England  by  statutes, 
tmong  which  may  be  mentioned  29  and  30  Victoria,  chapter 
(3,  section  2.  And  the  subsequent  practice  has  been  accord- 
togly:  See,  generally,  Blaekbume  v.  Blaekbumef  L.  B.  1  D.  ft 
M.  668;  Brcwn  v.  Brown,  L.  R.  8  D.  ft  M.  202;  P.  v.  Z>.,  L.  R. 
10  P.  D.  75;  Moore  v.  Moore,  L.  R.  12  P.  D.  193. 

The  practice  in  the  English  ecclesiastical  courts  has  not 
been  adopted  in  America  to  its  full  extent;  that  is  to  say,  the 
defendant  cannot  have  affirmative  relief  upon  his  answer  alone, 
unless  it  be  in  the  states  of  (Georgia  and  Nebraska:  See  Owen 
V.  Owen,  54  Oa.  526;  Shafer  v.  Shafer,  10  Neb.  468.  But  the 
practice  of  giving  affirmative  relief  on  a  cross-complaint,  or, 
ss  it  is  sometimes  called,  a  counterclaim,  prevails  in  many  of 
the  states.  In  some  of  the  states  there  is  express  provision  of 
statute  to  this  effect:  See  Sioner  v.  Stoner,  9  Ind.  605;  Olaa- 
cock  V.  GUueoek,  94  Id.  163;  Ficke  v.  Ficke,  62  Mo.  337;  com- 
pare Hoffman  v.  Hoffman,  48  Mo.  547.  In  other  states  where 
the  practice  prevails,  we  have  not  been  able  to  ascertain 
whether  there  is  an  express  provision  of  statute  or  not:  See 
tfo/  V.  Hoff,  48  Mich.  281;  SUri  v.  Sterl,  2  Brad.  App.  223; 
Ue  V.  Lee,  1  Duvall,  196.  But  in  New  York,  where  there  is 
snly  a  general  statute  as  to  counterclaims,  the  practice  pre- 
vails:  See  Campbell  v.  Campbell,  12  Hun,  686;  Bleck  v.  Bleek, 
27  Id.  296;  McNamara  v.  McNamara,  2  Hilt.  548;  Waltermire 
V.  WaUermire,  110  N.  Y.  183.  And  so  in  Iowa:  See  Wilson  v. 
WUmm,  40  Iowa,  238.    And  the  point  has  been  expressly  ruled 
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in  Oregon.  There  the  general  provision  ii  as  foUows:  ''The 
ooanterclaim  of  the  defendant  shall  be  one  upon  which  a  enit 
might  be  maintained  by  the  deibndant  againat  the  plaintiff  in 
the  suit;  and  in  addition  to  the  oaaee  apecified  in  the  aubdivis- 
iona  of  section  72,  it  ia  sufficient  if  it  be  connected  with  the 
subject  of  the  suit."  This  provision  was  held  sufficient  to 
warrant  a  cross-demand  for  diyoroe,  and  the  court*  per  Lord, 
C.  J.,  said:  '*To  compel  the  defendant  to  bring  a  new  suit  and 
go  over  the  same  eyidencCi  which  could  be  as  well  given  in  the 
existing  action,  would  be  vexatious,  and  in  fact  unnecessary. 
On  the  other  hand,  to  allow  such  an  answer,  the  rights  of  the 
parties  could  be  adjusted  in  one  suit,  and  much  inconvenience 
and  delay  avoided.  It  is  alwaya  desirable  that  there  be  as 
speedy  a  determination  of  litigation  as  is  consistent  with  a 
proper  examination  and  consideration  of  the  case":  Dodd  v. 
Dodd,  14  Or.  888. 

With  reference  to  the  American  practice,  Ifr.  Bishop  says: 
'^Tbe  practice  of  bringing  a  cross-suit  by  the  defendant 
against  the  plaintifif  to  aid  the  defense  and  obtain  affirmative 
relief  may  be  resorted  to  in  divorce  cases  the  same  as  in  any 
other.  It  is  permissible  equally  whether  the  proceeding  is  by 
bill  in  equity,  by  libel  corresponding  to  the  ecclesiastical  libel, 
or  by  a  statutory  complaint  The  subject  needs  no  particular 
illustration.  Even,  it  has  been  held,  a  defendant  may  main- 
tain his  cross-bill  for  divorce,  though  he  has  not  the  statutory 
residence  in  the  state  necessary  in  an  original  complaint":  2 
Bishop  on  Marriage  and  Divorce,  6th  ed.,  p.  318. 

The  prevalence  of  the  practice  in  other  jurisdictions  is  very 
persuasive  of  its  convenience  and  efficiency.  And  that  it  is 
convenient  and  safe  would  seem  to  result  from  general  princi- 
ples. Why  should  not  all  the  marital  difficulties  of  a  couple 
be  adjusted  in  a  single  suit?  A  suit  for  divorce  under  our 
system  has  been  held  to  be  a  suit  in  equity:  Lyons  v.  Lyons^ 
18  Cal.  448;  Sharon  v.  Sharon^  67  Id.  185.  Is  there  any  prin- 
ciple of  equity  which  favors  litigation  by  piecemeal?  In 
the  majority  of  cases,  if  affirmative  relief  can  be  granted  to 
the  defendant  at  all,  it  can  be  granted  upon  the  evidence 
introduced  upon  the  issues  raised  upon  the  complaint,  or  at 
all  events  such  evidence  is  pertinent  and  material  upon  the 
cross-demand.  In  such  cases,  what  useful  purpose  would  be 
subserved  by  compelling  the  defendant  to  face  the  expense 
and  delay  of  another  suit  in  which  substantially  the  same  evi- 
dence is  to  be  introduced  ?    It  has  long  been  usual  in  this 
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•tele  to  haye  soch  relief  on  oroea-oomplaint  And  in  at  least 
two  cues  the  practice  has  been  impliedly  lanotioned  by  the 
■Qpreme  court:  See  CouUhuni  r.  Catdthfmt^  68  Id.  239;  Bavo 
▼.  Bo90f  63  Id.  77.  And  it  is  safe  to  say  that  the  remarks  in 
Haley  t.  Haley^  74  Id.  489,  took  the  profession  by  surprise. 

Is  the  language  of  the  statute  broad  enough  to  warrant  this 
widely  extended  and  useful  practice  ?  The  provision  is  as 
Mows: — 

"  Sec  442.  Whenever  the  defendant  seeks  affirmative  relief 
agiinst  any  party  relating  to  or  depending  upon  the  contract 
or  transaction  upon  which  the  action  is  brought,  or  affecting 
the  property  to  which  the  action  relates,  he  may,  in  addition 
to  his  answer,  file  at  the  same  time,  or  by  permission  of  the 
court  subsequently,  a  oross*complaint  The  cross-complaint 
must  be  served  upon  the  parties  affected  thereby,  and  such 
psrties  may  demur  or  answer  thereto  as  to  the  original  com- 
plaint" 

It  is  said  in  Haley  v.  Haley,  74  Cal.  489,  that  *"  an  action 
for  divorce  is  not  brought  on  the  'contract'  of  marriage,  but 
upon  certain  violations  of  duties  or  obligations  annexed  to  the 
tkOue  of  matrimony."  It  is  submitted,  however,  that  to  con- 
strue the  phrase  **  contract  •  •  •  .  upon  which  the  action  is 
brought,"  either  in  the  strict  common-law  sense  in  which  an 
action  is  brought  '*  upon  "  a  contract,  or  so  as  to  confine  ite 
qieration  to  suite  affirming  the  validity  of  the  contract  and 
seeking  to  enforce  it,  would  be  to  take  an  extremely  narrow 
view  of  the  provision,  and  to  materially  restrict  ite  operation. 
A  suit  to  rescind  a  contract,  for  example,  would  not  be  ''upon" 
the  ccmtract  in  the  above  senses,  and  yet  it  cannot  be  doubted 
that  the  defendant  in  a  suit  to  rescind  a  contract  could  main- 
tain a  croes-complaint  for  specific  performance  of  the  contract, 
if  the  facto  of  the  case  entitle  him  to  specific  performance. 
Bot  a  suit  to  rescind  a  contract  is  no  more  ''upon"  the  con- 
tract in  the  above  senses  than  is  a  suit  for  divorce.  It  may  be 
eonceded  that  the  married  stete  is  a  status.  But  it  is  a  status 
which  resolte  from  a  contract:  Civ.  Code,  sec.  66.  And  when 
the  status  is  dissolved,  the  contract  is  certainly  not  left  in 
force.  If  not  left  in  force,  it  must  be  dissolved  by  the  decree. 
And  if  so,  the  suit  is  at  least  in  part  for  the  dissolution  of  a 
coDtract  This  being  so,  may  not  the  cross-demand  be  said 
to  be  one  **  relating  to  ...  .  the  contract  ....  upon  which 
the  action  is  brought,"  in  the  sense  of  the  stetute  7  In  an 
Iowa  case  the  court  held  that  the  relief  was  within  the  mean- 


44  DoELAMD  V.  Hambov.  [CftL 

ing  of  the  statute  of  that  state  in  relation  to  coanterolaims, 
saying:  ^  The  plaintiff  seeks  to  annul  the  marriage  contract 
on  account  of  an  alleged  violation  of  it  by  the  defendant. 
The  defendant,  upon  the  other  hand,  seeks  to  annul  the  same 
contract  on  account  of  violations  of  the  same  by  the  plaintiff. 
The  matters  arose  out  of  the  contract  set  forth  in  the  peUtion* 
and  are  connected  with  the  subject  of  the  action":  WiUan  t. 
WiUan,  40  Iowa,  238. 

We  think,  therefore,  that,  upon  principle  as  well  as  upon 
authority,  there  may  be  a  cross-complaint  in  an  action  for 
divorce.  And  the  rule  seems  to  us  to  apply  in  actions  for  an- 
nulment of  marriage. 

The  demurrer  was  to  the  effect  that  William  Wadsworth, 
Jr.,  should  not  have  been  joined  as  a  party  defendant:  Com- 
pare Way  V.  Way^  67  Wis.  662.  But  this  question  does  not 
arise  upon  appeal  by  plaintiff  on  order  refusing  to  set  aside  a 
judgment  in  favor  of  the  defendant. 

We  advise  that  the  order  appealed  from  be  reversed^  and 
the  cause  remanded  for  a  new  trial  upon  all  the  issues. 

BsLCHSB,  C.  C,  and  Vanclisf,  C,  concurred. 

The  CouBT.  For  the  reasons  given  in  the  foregoing  opinion, 
the  order  appealed  from  is  reversed,  and  cause  remanded  for 
a  new  trial  upon  all  the  issues. 

Hearing  in  Bank  denied. 


I>iv6bo%  Yaoatiom  or  ▲  Dsaan  oft  Hete  to  Mmmkmm  v.  Baift,  M 
]>M.M8. 


Borland  v.  Hanson. 

[U  CAUrOBHIA,  902.] 

Obdsr  ov  Sals  utok  Dborsb  EiiroRciKo  Task  cannot  Ibsom  Airaa  Frvs 
Ybabs.  —  Section  681  of  the  Code  of  Civil  Procedure,  which  limito  the 
time  within  which  an  ezecntion  can  issue  to  five  years  after  the  entry  of 
the  judgment,  applies  as  well  to  a  decree  foreclosing  the  lien  of  a  street 
assessment,  and  an  order  of  sale  thereunder,  as  to  a  personal  judgment 
for  the  recovery  of  money  and  an  execution  thereon.  Section  685,  which 
allows  a  judgment  to  be  enforced  or  carried  into  execution  after  the  lapse 
of  five  years  from  the  date  of  its  entry,  by  leave  of  the  court,  upon  mo* 
tion,  or  by  judgment  for  that  purpose,  founded  upon  supplemental  plead- 
ings, applies  only  to  a  judgment  reqairing  the  party  against  whom  it  is 
rendered  to  do  some  specific  act. 

flusPSNsiGN  or  PowxBs  or  Administrator  dors  not  Susprnd  Rvnnino  ot 
Statutr.  —The  fact  that  the  powers  of  an  administrator  whose  daty  it 
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to  «WM  an  order  of  nlo  to  bo  Inaod  wore  tiMpottdtd  ffor  a  fort  of 
tho  time  coiinot  hoTo  tho  oflbol  of  ioopoBdlng  tho  nmniiig  of  tho  ttatoto 

limiting  tho  time  within  which  nioh  order  can  be  iaeaod. 

Obdkb  Made  bt  Onb  Dbpabtmbnt  or  8upxriob  Coukt  mat  bb  Vacated 
BT  Ahothxr  I>bpartm b5T.  —  Where  one  department  of  a  ■nperior  court 
makes  an  order  anthcrisng  the  iaananoe  of  an  ezeoution,  another  de- 
partment of  tho  aamo  ooort  may,  in  a  proper  ease,  make  an  order  TaoaV 
i9g  aneh  order.  It  ia  the  lame  conrt  acting  in  eaoh  instance*  and  the 
fact  that  the  orders  are  made  in  different  departments  is  immateriaL 

Obobb  Adthorizimo  Issuakcb  or  Execution,  though  Appealable,  mat 
BB  Skt  Abide. — An  order  anthorizing  the  issnanoe  of  an  ezecution« 
though  an  appealable  ordsr»  may  bo  attacked  by  a  motion  to  raoate  and 
aei  it  asids^  and  tho  samo  is  tme  of  tho  sale  made  nndor  ik 


Appeal  from  an  order  yacating  an  execution.  The  opinion 
•tates  the  case. 

J.  M.  Wood  and  /.  C.  Biae%^  for  the  appellant 

SuUivan  afid  SvXlivany  for  the  respondent. 

WoBKSy  J.  The  only  qnestion  in  ibis  case  is,  whether  or 
not  an  execntion  or  order  of  sale  can  issue  upon  a  decree  fore- 
closing a  street  assessment  after  five  years.  The  court  below 
held  it  could  not,  and  set  aside  and  vacated  a  former  order 
authorizing  such  writ  to  issue,  and  vacating  a  sale  made 
thereunder.  From  this  order  the  appellant  prosecutes  this 
appeal. 

Section  681  of  the  Code  of  Civil  Procedure  provides:  '^  The 
party  in  whose  favor  judgment  is  given  may,  at  any  time 
within  five  years  after  the  entry  thereof,  have  a  writ  of  exe- 
cution issued  for  its  enforcement."  And  section  685  provides: 
**In  all  cases  other  than  for  the  recovery  of  money  the  judg- 
ment may  be  enforced  or  carried  into  execution,  after  the  lapse 
of  five  years  from  the  date  of  its  entry,  by  leave  of  the  court, 
upon  motion,  or  by  judgment  for  that  purpose,  founded  upon 
sufficient  pleadings." 

The  contention  of  the  appellant  is,  that  the  first  of  these 
sections  applies  solely  to  personal  judgments  for  the  recovery 
of  money,  and  that  a  judgment  for  the  foreclosure  of  a  street 
assessment  lien,  where  there  can  be  no  personal  judgment,  is 
not  within  that  section,  but  is  covered  by  section  685,  and  that 
therefore  her  execution  or  order  of  sale  was  properly  issued 
by  leave  of  court  after  five  years. 

We  do  not  so  construe  these  sections.  Section  681  must  ha 
held  to  apply  to  a  judgment,  the  object,  purpose,  and  effect  of 
which  is  to  enforce  the  payment  of  money,  whether  the  same 
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be  a  peTional  judgment  against  the  party  indebted,  or  a  decree 
foreclosing  a  lien  for  an  amount  due.  Section  685  was  evi- 
dently intended  to  and  does  apply  to  judgments  requiring  the 
party  against  whom  it  is  rendered  to  do  some  specific  act,  as, 
for  example,  to  deliver  specific  real  or  personal  property.  Tak- 
ing this  view  of  the  two  sections,  we  must  bold  that  tiie  order 
of  the  court  below  vacating  the  order  authorising  the  issuance 
of  the  writ  after  five  years,  and  vacating  the  sale  made  under 
such  writ,  was  right 

It  was  claimed  in  the  opening  brief  of  the  appellant  that 
the  full  five  years  had  not  run,  because,  during  a  part  of  the 
time,  the  powers  of  the  administrator,  whose  power  and  duty 
it  was  to  cause  the  writ  to  be  issued,  were  suspended;  but  this 
contention  is  expressly  abandoned  in  the  closing  brief^  and  it 
is  admitted  that  the  suspension  of  the  powers  of  the  adminis- 
trator could  not  have  the  effect  of  suspending  the  running  of 
the  statute. 

The  order  authorizing  the  issuance  of  the  execution  was 
made  by  one  department  of  the  court  below,  and  the  order  va- 
cating the  same  by  another  department  of  the  same  court;  and 
it  is  contended  that  this  was  erroneous.  We  see  no  force  in 
this  position.  It  was  the  same  court  acting  in  each  instance, 
and  the  fact  that  the  orders  were  made  in  different  departments 
is  immaterial. 

Again,  it  is  said  that,  the  order  authorising  the  issuance  of 
the  writ  was  an  appealable  order,  and  could  not  be  attacked 
in  this  way.  Conceding  the  order  to  have  been  appealable, 
the  execution  issued  was  void,  if  the  court  had  no  authority  to 
order  its  issuance,  and  might  be  attacked  by  a  motion  to  va- 
cate and  set  it  aside,  and  the  same  may  be  said  of  the  sale 
made  under  it.  Therefore,  the  only  material  question  was, 
whether  the  execution  and  sale  should  be  set  aside;  and  as  to 
the  power  of  the  court  below  to  set  them  aside,  conceding  the 
order  authorizing  the  writ  to  issue  to  have  been  an  appealable 
order,  we  have  no  doubt. 

Counsel  attempt  to  distinguish  between  an  execution  and 
an  order  of  sale,  and  contend  that  section  681  is  confined  in 
terms  to  the  former,  and  does  not  limit  the  time  in  which  the 
latter  may  issue.  We  think,  however,  that  the  difference  be- 
tween the  two  writs  is  more  in  the  name  than  anything  else, 
so  far  as  it  affects  the  question  before  us,  and  that  section  681 
must  be  held  to  apply  to  both. 

The  order  appealed  fron:  is  affirmed. 
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IJlTiTW  or  Aonom.  — Tlw  ImI  tiia*  tii«i«  it  ao  panon  in  ciiiltiMi 
MBptlMi  to  warn  do«  nol  proroii  tfao  operatioii  oi  th«  stoiato  of  limitotiMM; 
»Md ia  aa  aition  of  ojoeimaat,  whMi»  the  owaar  of  tho  land  had  died,  aad 
hit  «tali  taaMiBod  for  niany  yean  withoai  admiaiitratioa,  and  thora  was  no 
lai  eipdbla  ol  niBg  for  poaoaMion  theraof :  TVaoa  t.  Walkftr,  85  OaL  04; 
M1M.DO0L  in. 


\fs  Bahx.] 

Glbason  V.  Spray. 

in  CAiiroBKiA,  217.  J 

Ihiiiiiini^  Vmed  ov,  bt  Husband  Alons  d^Ygid^  4vd  AoQimtii  Ko 
Taubrt  waam  Svbbiqitkmt  Abamdohmxmt  of  tkb  HomanAD.  —  A 
dead  ol  prupait^  npon  whioh  thora  m  a  saboiating  homestead,  which  is 
oeoated  by  the  haaband  alone,  whether  abaolute  or  intended  as  a  mort- 
gage, is  Toid,  aad  eaa  aoqnira  no  ralidity  by  an  abandonmant  of  the 
hamaatead  sabaeqaently  made  by  both  hnaband  and  wife.  The  aban- 
denment  of  the  homestead  haa  no  retroactive  operation. 

Ooasraircnoa  ov  Statutb  PanaBnuMa  Modi  or  Doimo  Act.  —  When  a 
ftatate  aaya  an  aot  oaanot  ba  done  unleaa  performed  in  a  certain  mode, 
the  inhibition  againat  performing  it  in  any  other  way  ia  jaat  aa  atrong 
sad  eomplote  aa  when  the  atatnte  aaya  that  an  act,  nnleaa  done  in  a  cer- 
taia  mode,  ahall  not  be  Talid  for  any  pnrpoae. 

tanoas  ov  Statuts  in  Pau  Matbbia  mvst  bn  Read  ToaanaB,  aad 
AetgiToa  toeaoh. 

Kjsctmssit.    The  opinion  staiee  the  caie. 

Spencer  and  Saker^  for  the  appellant!. 

Qoodwin  and  Jenke^  Ewing  and  Claflin^  and  /.  /.  May^  for 
ths  regpondenta. 

OiBflOR,  C.  Bjectment  to  recover  certain  lots  in  the  town  of 
AltoraSy  Modoc  County.  Trial  before  the  court  without  a  jury ; 
jndgment  for  defendants,  from  which,  and  an  order  denying  a 
new  trial,  plaintiffs  appeal. 

The  court  found  and  adjudged  that  the  principal  instru- 
ment, in  the  form  of  a  deed  absolute,  relied  upon  herein  for  a 
reoorery  was  intended  and  accepted  as  a  mortgage;  and  that 
the  same,  having  been  executed  by  the  husband  alone  while 
the  property  in  controYcrsy  was  a  homestead,  was  void,  and  of 
DO  effect 

The  defendant  J.  D.  Spray,  while  the  owner  of  and  residing 
vith  his  wife  upon  the  property,  on  October  20,  1884,  made, 
ieknowledged,  and  caused  to  be  recorded  a  declaration  of 
homestead  embracing  the  same  property.  And  on  April  7, 
1885,  while  the  homestead  thus  created  was  still  subsisting, 
he,  Spray,  executed  and  deliyered  to  Gtoorge  M.  Qleason,  one 
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of  the  plaintiflfii,  a  general  warranty  deed,  absolate  in  form, 
embracing  the  homestead,  with  other  real  property.  This  deed 
the  court  found  was  intended  as  a  mortgage.  Thereafter,  on 
May  25,  1885,  the  defendants,  Spray  and  wife,  by  a  joint 
declaration  to  that  effect  duly  filed  in  the  proper  office,  aban* 
doned  the  homestead.  On  May  26,  1886,  George  M.  Gleason, 
by  a  deed  of  gift,  conveyed  to  Julia,  his  wife,  the  same  prop- 
erty described  in  Spray's  deed  to  him. 

The  first  question  arising  on  these  facts  is,  as  to  whether  the 
deed  of  Spray  to  Gleason  was  absolutely  void  or  only  inopera- 
tive against  the  homestead  while  it  existed  as  such. 

It  does  not  clearly  appear  whether  the  property  in  question 
was  the  separate  property  of  Spray,  or  the  community  property 
of  himself  and  wife;  but  whatever  its  character  may  have 
been,  it  was,  by  the  declaration  of  homestead,  converted  into 
the  joint  property  of  both:  Civ.  Code,  sec.  1265;  Burhett  v. 
Burkett,  78  Gal.  310;  12  Am.  St.  Rep.  58. 

^'The  homestead  of  a  married  person  cannot  be  conveyed  0¥ 
»  encumbered,  unless  the  instrument  by  which  it  is  conveyed  or 
encumbered  is  executed  and  acknowledged  by  both  the  huf  • 
band  and  wife  ":  Civ.  Code,  seo.  1242.  In  the  homestead  aek 
of  1860,  as  amended  in  1862  (Stats.  1862,  sec.  2,  p.  519),  t\ 
similar  provision  is  found;  it  reads  as  follows:  **No  alienation, 
sale,  conveyance,  mortgage,  or  other  lien  of  or  upon  the  home 
stead  property  shall  be  valid  or  effectual  for  any  purpose  what 
ever,  unless  the  same  be  executed  by  the  owner  thereof,  and 
be  executed  and  acknowledged  by  the  wife,  if  the  owner  bt 
married,  and  the  wife  be  a  resident  of  this  state,  in  the  8am« 
manner  as  provided  by  law  in  case  of  the  conveyance  by  hei 
of  her  separate  and  real  property." 

Under  this  provision  it  was  held  in  Barber  v.  Babels  86  CmL 
11,  that  a  mortgage  of  the  homestead  property,  executed  bj 
the  husband  alone  for  the  purpose  of  reviving  a  prior  mortga^v 
on  the  same  property,  executed  before  the  homestead  was 
selected,  was  void  and  of  no  effect 

Although  the  wording  of  the  code  provision  is  different 
from  that  of  the  homestead  act  above  set  forth,  we  think  both 
provisions  are  the  same  in  effect,  and  designed  to  protect  tbe 
wife  in  the  security  of  a  home  by  preventing  the  alienation  oi 
the  homestead  in  any  mode  other  than  that  prescribed  by  la^'w^ 
Barber  v.  Babel^  eupra;  Burkett  v.  Burkettj  tv/pra. 

When  a  statute  says  an  act  cannot  be  done  unless  performed 
in  a  certain  mode,  the  inhibition  against  performing  it  in 
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other  way  would  seem  to  be,  in  view  of  the  word  "  cannot,** 
meaning  an  absence  of  power,  to  be  just  as  strong  and  com* 
plete  as  when  the  statute  says  that  an  act,  unless  done  in  a 
certain  niode,  shall  not  be  valid  for  any  purpose. 

An  examination  of  the  other  two  sections  of  the  Civil  Code 
bearing  upon  the  alienation  and  abandonment  of  homesteads 
convinces  us  that  the  construction  given  in  Barber  v.  Babel^ 
9upraf  to  the  provisions  of  the  homestead  act  is  correct,  and 
should  be  applied  to  section  1242  of  the  Civil  Code.  Thus,  by 
the  provisions  of  section  1243,  *'a  homestead  can  be  abandoned 
only  by  a  declaration  of  abandonment,  or  a  grant  thereof  exe- 
cuted and  acknowledged, — 1.  By  the  husband  and  wife^if  the 
claimant  is  married;  2.  By  the  claimant,  if  unmarried.''  And 
by  section  1244,  *'a  declaration  of  abandonment  is  effectual 
only  from  the  time  it  is  filed  in  the  office  in  which  the  home- 
stead is  recorded." 

These  three  sections  are  in  pari  materia,  and  must  be  read 
together  and  effect  given  to  each.  Sections  1242  and  1243 
prescribe  how  homesteads  may  be  alienated  or  encumbered, 
and  the  last-mentioned  section,  in  addition  thereto,  how  they 
may  be  abandoned,  and  section  1244,  the  time  from  which 
the  abandonment  becomes  effectual.  This  last  section,  it  is 
to  be  observed,  fixes  the  time  when  the  homestead  character 
of  the  property  is  extinguished  by  abandonment,  and  does  not 
give  the  abandonment  any  retroactive  operation.  The  pro- 
vision relating  to  abandonment  in  the  homestead  act  of  1860, 
ss  amended  in  1862,  was,  that  the  homestead  would  be  deemed 
abandoned  upon  the  declaration  to  that  effect  being  filed. 
But  in  section  1244  the  words  ''from  the  time"  must  have 
been  used  for  some  purpose  and  with  the  intention  of  pre- 
venting an  instrument  made  by  the  husband  alone  during  the 
existence  of  the  homestead,  and  designed  to  affect  it,  from 
taking  effect  upon  the  abandonment  of  the  homestead.  By  so 
construing  those  words,  the  three  sections,  taken  together^ 
erect  a  complete  barrier  around  the  homestead  for  the  protection 
of  it,  in  favor  of  the  wife  against  the  individual  assaults  of  the 
husband  upon  it. 

If,  however,  an  abandonment  under  section  1244  would,  as 
contended  for  by  the  appellants  in  this  case,  relate  back  to  the 
time  that  the  homestead  was  created,  so  as  to  render  effectual 
any  attempt  of  the  husband  alone  to  alienate  or  encumber  it 
while  it  was  a  homestead,  then  the  restrictions  in  sections 
1242  and  1243  would  be  rendered  nugatory.    And  the  hua- 
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band  would  be  enabled,  if  so  disposed,  to  fraudulently  destroy 
the  homestead  by  first  conveying  it  to  a  stranger  without  the 
knowledge  of  his  wife,  and  then  give  vitality  to  his  deed  by 
obtaining  her  joinder  in  a  declaration  of  abandonment  upon 
some  false  pretext. 

When  Gleason  took  the  deed  embracing  the  homestead  from 
Spray,  the  declaration  of  homestead,  unaffected  by  any  aban- 
donment, stood  of  record;  he  was,  therefore,  charged  with 
notice  of  the  existence  of  the  homestead.  And  as  he  took  the 
deed  embracing  the  homestead  property  without  the  signature 
and  acknowledgment  of  Spray's  wife,  the  deed  as  to  such  home- 
stead property  was  void.  It  is,  therefore,  unnecessary  to  inquire 
whether  the  instrument  was  intended  as  a  deed  or  mortgage. 

The  judgment  and  order  appealed  firom  should  therefore  be 
affirmed. 

Bblohkb,  C.  C,  concurred. 

The  CouBT.  For  the  reasons  given  in  the  finregoing  opinitm^ 
the  judgment  and  order  are  affirmed. 

Rehearing  denied.  

HoxBSTiAD.  —  A  homestead  eannot  be  eoiiTeyed  bj  »  dead  exeoated  by 
(he  husband  alone,  ezoept  in  oases  in  which  the  grantee  in  nioh  deed  in  tih* 
wife  of  the  grantor:  Har§k  T.  Origin,  72  Iowa,  608;  Oruf  t.  Bya%  73  CSaL 
271;  BurkeU  v.  BurheU,  78  Id.  810;  12  Am.  St  Rep.  68. 

STATum  IN  Pabi  Matbria  are  to  be  oonstmed  together  as  parts  of  ooe 
system:  Harrimm  t.  SUxU^  22  Md.  468;  86  Am.  Deo.  668^  and  oaaee  atad  ia 


[In  Bahk.] 
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[SI  CauVOBNIA,  222.] 
WUT    OV    POBBXflSIGM,   WbAT    Ck>MS-riTUTS8  BZBODTIOH    OF,  DT  UmLAWVUI. 

DKrAUBR.  — In  order  to  oonstitnte  a  fall  execntion  of  a  writ  of  pnaaoe 
■ion  in  an  action  of  nnlawfnl  detainer,  under  the  landlord  and  tenant 
act,  the  defendant  and  his  property  must  be  removed  from  the  premiaeai, 
and  possession  of  the  real  estate  given  to  the  plaintiff  unless  the  le- 
moval  of  the  personal  property  is  in  some  way  waived  by  the  defend- 
ant. And  iC,  before  such  removal  is  substantially  completed,  the  judge 
directs  a  stay  of  proceedings  upon  appeal,  and  a  bond  is  given  in  poren- 
ance  of  the  direction,  the  proceedingi  are  stayed,  and  the  defendant  may 
remain  in  possession  pending  the  appeal. 
OftDiR  Stating  Proobedinos  canmoi'  a^  Disohabosd  whkn.— When  a 
Judge  haa  directed  a  stay  of  proceedings,  and  an  undertaking  on  ippoal 
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Im  bean  «Keeatod  purramnt  to  liis  direction,  tho  lower  eoort  hfti  no 
farther  control  over  the  matter,  and  cannot  diaoharge  the  order  staying 
proeecdinga  after  it  has  been  complied  with. 

9tAY  Bond.  Ijcsufficikncy  or.  Effect  op. — A  stay  of  proceedings  is  not 
affected  by  the  fact  that  the  bond  first  given  thereon  was  insufficient 
becanse  the  sureties  weire  not  good,  and  that  a  new  bond  is  afterwards 
given.  If  a  bond  be  given  at  the  proper  time,  and  in  due  form,  the  pro- 
ceedings shall  be  stayed,  without  reference  to  the  sufficiency  or  insuffi- 
eiency  of  the  sureties,  and  if,  after  exception  to  the  sureties,  the  same 
or  other  sureties  justify  within  the  time  allowed,  the  stay  will  continue, 
and  the  liability  of  the  new  sureties  will  relate  back  to  the  time  of  the 
first  stay. 

Kmo  FBO  Tuiro  Eictkt  of  Order  Afpraued  frox. — Where  an  order 
appealed  from  was  actually  made,  but  was  not  entered  upon  the  record, 
the  supreme  court  may  grant  leave  to  hare  the  ordor  entered  mmc  pro 
tene  and  certified  up. 

AcnoK  for  unlawful  detainer.    The  opinion  states  the  case. 
SwUih  and  Murashy^  and  James  F.  Smithy  for  the  appellant 
Charles  S.  Wheeler^  for  the  respondent. 

Works,  J.  This  was  an  action  to  recoyer  the  possession  of 
eertain  real  estate  in  the  city  of  San  Francisco,  under  the 
landlord  and  tenant  act,  and  for  the  recovery  of  treble  rents 
fiir  its  detention.  Trial  was  had,  and  judgment  rendered  in 
CiTor  of  the  plaintiff,  and  a  writ  of  possession  was  duly  issued 
tad  placed  in  the  hands  of  the  sheriff.  The  writ  was  par- 
tially executed,  when  application  was  made  by  the  defendant, 
asking  that  the  judge  of  the  court  direct  that  proceedings  be 
stayed  on  his  filing  the  necessary  undertaking.  The  order 
was  made  and  a  bond  was  given,  but  the  sheriff  declined  to 
stay  proceedings,  or  to  return  the  property  that  had  been 
taken  into  possession  by  him  to  the  defendant.  The  defend- 
ant then  made  application  to  the  court  for  a  rule  upon  the 
iheriff  to  show  cause  why  further  proceedings  should  not  be 
Btayed,  and  the  property  returned  and  restored  to  the  defend- 
tnt  The  order  to  show  cause  was  duly  issued,  and  after  a 
hearing,  the  court  below  discharged  the  rule,  and  declined  to 
restore  the  defendant  to  possession.  This  appeal  is  from  the 
last-named  order,  discharging  the  rule  to  show  cause,  and 
refusing  to  order  the  sheriff  to  restore  the  property  to  the  de- 
fendant. 

It  IB  claimed,  on  the  part  of  the  defendant,  that  after  the 
Older  directing  a  stay  of  proceedings  upon  the  giving  of  a 
stay  bond,  and  the  due  execution  of  such  bond,  the  court 
below  had  no  further  power  or  jurisdiction  in  the  matter,  and 
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that  the  defendant  was  entitled,  upon  the  execution  of  Buch 
bond,  to  the  immediate  restoration  of  the  property.  On  the 
other  hand,  the  plaintiff  and  respondent  contends  that,  at 
the  time  the  first  order  staying  proceedings  was  made,  and 
the  bond  executed,  the  writ  of  restitution  had  been  fully  exe- 
cuted, and  the  plaintiff  put  in  possession  of  the  property,  and 
that  for  that  reason  the  order  upon  the  sheriff  was  inopera- 
tive, and  that  he  could  not  restore  the  property  to  the  defend- 
ant. 

The  main  question,  therefore,  is,  whether  or  not  the  writ  of 
restitution  had  been  fully  executed  at  the  time  the  first  order 
for  a  stay  of  proceedings  was  given.  In  the  answer  of  the 
plaintiff  to  the  order  to  show  cause  why  the  proceedings 
should  not  be  stayed,  and  the  property  be  restored  to  the  de- 
fendant, it  was  averred  ''that  at  the  hour  of  eleven  o'clock,  or 
thereabouts,  on  said  twenty-second  day  of  December,  1888| 
the  sheriff  of  the  city  and  county  of  San  Francisco  fully  exe- 
cuted said  writ  so  far  as  the  same  required  the  delivery  of  the 
possession  of  said  premises,  by  formally  delivering  over  the 
possession  thereof  to  plaintiff's  agents,  and  that  this  plaintiff, 
by  his  agents,  has  held  the  continual  and  exclusive  posses- 
sion thereof  ever  since  said  time,  and  that  he  has  refused, 
and  still  refuses,  to  allow  the  defendant  to  enter  thereon;  that 
after  the  sheriff  had  taken  away  from  said  premisesa  portion 
of  the  personal  property  levied  upon,  the  order  of  this  honors 
able  eourt  staying  further  proceedings  was  served  upon  said 
sheriff,  or  his  deputy,  and  that  thereafter,  for  the  protection 
of  said  sheriff,  and  for  the  protection  of  said  defendant,  and 
for  the  protection  of  this  plaintiff,  this  plaintiff  granted  per- 
mission to  said  sheriff  to  place  one  or  more  persons  on  said 
premises,  whose  business  it  should*  be  to  look  after  the  per- 
sonal property  belonging  to  defendant  thereon;  that  under 
the  license  of  this  plaintiff,  granted  as  aforesaid,  said  sheriff 
has  had  one  or  more  persons  upon  such  premises  in  charge  of 
said  personal  property,  but  that  said  persons  claim  no  right 
whatever  to  the  possession  of  the  premises,  and  that  this 
plaintiff  is  now,  and  ever  since  the  delivery  of  the  possession 
to  him  as  aforesaid  has  been,  in  the  exclusive  possession 
thereof;  that  plaintiff's  agent  in  charge  of  said  property  is 
not  now,  nor  has  he  been  at  any  time  mentioned  herein,  in 
the  employ  of  the  sheriff's  office;  that  the  writ  of  possession 
issued  upon  plaintiff's  judgment  was  fully  executed  upon  the 
part  of  the  sheriff  prior  to  any  stay  of  execution  herein;  that 
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plaintiff  has  obtained  poBsetBion  of  said  premises  by  virtue  of 
his  jadgment  herein,  and  in  strict  accordance  with  law,  and 
if  the  defendant,  through  failure  to  obtain  a  stay  of  proceed- 
ings prior  to  the  execution  of  plaintiff's  writ,  has  suffered,  it 
is  not  in  the  power  of  this  court  to  relieve  it  from  the  conse- 
quences  of  its  laches  at  the  expense  of  plaintiff's  rights." 

It  further  appears,  from  the  affidavit  of  one  John  O'Shea^ 
that  during  all  of  the  times  mentioned  he  was  in  the  employ 
of  the  sheriff  of  the  city  and  county  of  San  Francisco,  and 
that  he  was  in  possession  of  the  property,  and  was  "then  and 
there  instructed  by  the  sheriff  that  the  possession  of  said 
premises  had  been  surrendered  to  Lee  Chuck,  the  plaintiff 
above  named,  and  that  said  sheriff  had  no  further  right  to  the 
possession  thereof;  and  that  ever  since  that  time  he  has  been 
in  charge  of  the  personal  property  belonging  to  the  deferidant 
which  is  upon  said  premises;  that  he  still  continues  to  remain 
upon  said  premises,  but  that  ever  since  the  delivery  thereof  to 
plaintiff  as  aforesaid,  he  has  remained  thereon  by  the  license 
of  said  plaintiff,  and  that  at  no  time  since  has  he,  nor  has  any 
other  agent  or  employee  of  said  sheriff,  been  in  possession  of 
said  premises,  but  that  the  said  Lee  Chuck  ever  since  said 
time  has  continued  in  possession  thereof." 

The  return  of  the  sheriff,  which  was  introduced  in  evidence, 
is  as  follows:  "I  hereby  certify  that  in  obedience  to  the  writ 
of  possession  issued  in  the  case  of  Lee  Chuck  v.  Quan  Wo 
Chong  and  Company^  I  did,  on  the  twenty-second  day  of  De- 
cember, 1888,  at  eleven  o'clock,  a.  m.,  cause  the  therein-named 
plaintiff  to  have  qxAei  and  peaceable  possession  of  the  prem- 
ises therein  described;  that  on  this  twenty-first  day  of  Decem- 
ber, 1888,  under  and  by  virtue  of  the  said  writ  of  possession, 
I  levied  u[K>n  certain  personal  property  situate  in  said  prem- 
ises, and  removed  a  portion  of  the  same  for  safe-keeping  to  the 
warehouse  of  Davis,  Haber,  and  Company,  auctioneers,  San 
Francisco,  where  the  same  will  be  sold  at  public  auction,  at 
sheriff's  sale,  to  satisfy  the  judgment  recovered  by  the  plain- 
tiffin  the  said  action.  The  other  portion  of  the  personal  prop- 
erty so  levied  upon  I  have  not  been  able  to  remove,  as  while 
engaged  in  the  act  of  removing,  an  order  of  this  court  com- 
manding me  to  release  the  property  so  levied  upon  was  served 
upon  me,  and  I  at  once  stayed  all  proceedings  under  said 
writ.  This  is  a  partial  return  only  to  the  said  writ,  and  is 
made  under  an  order  of  court  thiR  day  made  and  entered." 

It  appears  from  these  proceedings  that  the  premises  in- 
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Tolved  in  this  litigation  were  occupied  and  used  by  the  de- 
fendant as  a  mercantile  establishment,  and  the  personal 
property  therein  vr as  a  stock  of  merchandise. 

The  return  of  the  sheriff  and  other  evidence  clearly  shows 
that  at  the  time  the  first  order  staying  execution  of  the  writ 
was  made  and  the  stay  bond  executed,  the  sheriff  had  only 
taken  out  of  the  building  so  much  of  the  personal  property  as 
was  necessary  to  satisfy  the  money  judgment  recovered  by  the 
plaintiff,  and  that  the  balance  of  the  property  still  remained 
in  the  building.  There  was  the  utmost  expedition  on  the 
part  of  the  attorney  for  the  plaintiff  to  procure  his  writ  and 
obtain  possession  of  the  property,  and  this  was  done  before  the 
defendant  or  its  attorney  had  notice  that  the  judgment  had 
been  rendered,  and  before  an  op[K>rtunity  to  procure  an  order 
directing  a  stay  of  proceeding  and  give  the  necessary  bond 
was  given.  The  sheriff  defied  the  first  order  of  the  court,  or, 
to  say  the  least,  disregarded  it,  and,  either  before  or  after  the 
order  was  made,  turned  over  to  the  plaintiff,  nominally,  not 
only  the  possession  of  the  real  estate,  but  of  the  defendant's 
stock  of  merchandise  also.  It  is  perfectly  apparent,  however, 
that  this  giving  of  possession  was  merely  nominal,  and  with 
the  hope  of  thereby  showing  a  full  execution  of  the  writ.  The 
misfortune  of  the  showing  is,  that  it  appears  that  the  sheriff 
never  had  in  fact  turned  over  the  possession  to  the  plaintiff. 
On  the  contrary,  the  property  remained  in  the  possession  and 
under  the  control  of  the  employee  of  the  sheriff. 

The  fact  relied  upon,  and  stated  in  the  affidavit  of  such  em- 
ployee, that  he  was  there  by  the  license  oi  the  plaintiff,  does 
not  seem  to  us  to  be  a  matter  of  any  consequence. 

In  this  class  of  cases,  an  appeal  taken  by  the  defendant 
does  not  stay  proceedings,  unless  the  judge  before  whom  the 
case  is  tried  so  directs:  Code  Civ.  Proc,  sec.  1176. 

In  this  case,  the  direction  was  given  and  the  undertaking 
executed  in  pursuance  of  the  direction  of  the  judge,  and  in  the 
amount  fixed  by  him.  When  this  was  done,  the  proceedings 
were  stayed  precisely  as  in  other  cases.  The  judge  of  the 
court  below  having  directed  a  stay,  and  the  bond  having  been 
given,  the  court  below  had  no  further  control  over  the  matter. 
To  allow  the  judge  to  give  the  necessary  direction,  and  then 
after  the  defendant  had  complied  with  his  order,  and  the  ap- 
peal and  stay  had  been  perfected,  to  permit  him  without  any 
statutory  authority  to  change  his  mind  and  withdraw  his  di- 
rection or  discharge  such  order,  would  lead  to  great  uncer- 
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tiintj,  inconvenience,  and  in  some  cases,  perhaps,  to  wrong 
and  injostice. 

In  this  case,  it  is  claimed  by  the  respondent  that  two  bonds 
were  given;  that  the  first  was  insufficient,  the  sureties  not  be- 
ing good;  that  these  proceedings  took  place  before  the  second 
bond  was  given;  and  that,  as  at  the  time  the  proceedings  took 
place  no  sufficient  bond  had  been  given,  there  was  no  stay  of 
proceedings,  and  that  none  existed  until  the  second  one  was 
given.  We  do  not  so  understand  the  law.  Sections  941,  942, 
M3, 944,  and  945  of  the  Code  of  Civil  Procedure  provide  for 
undertakings  on  appeal  in  certain  cases.  Section  946  pro- 
vides that  whenever  an  appeal  is  perfected  as  provided  in  the 
preoeding  sections,  proceedings  shall  be  stayed.  This  must 
be  80  without  reference  to  the  sufficiency  or  insufficiency  of 
ibe  sureties.  It  is  only  necessary,  under  these  sections,  that 
a  bond  be  given  at  the  proper  time  and  in  due  form. 

If  the  sureties  are  insufficient  pecuniarily,  the  opposite  party 
bas  his  remedy  under  section  948.  He  may,  as  provided  in 
ibat  section,  except  to  the  sureties  at  any  time  within  thirty 
days  after  the  filing  of  the  undertaking.  And  unless  they,  or 
otber  sureties,  justify  as  therein  provided,  within  twenty  days 
after  the  appellant  has  been  served  with  notice  of  such  excep- 
tioDS,  ^'execution  of  the  judgment,  order,  or  decree  appealed 
from  is  no  longer  stayed."  That  is, the  proceedings  are  stayed 
until  the  necessary  exceptions  are  made,  and  time  given  for 
tbe  sureties  to  justify,  and  no  longer.  It  necessarily  follows 
ibat  if  tbe  same  or  other  sureties  do  justify  within  the  time 
allowed,  the  stay  continues,  and  the  liability  of  the  new  sure- 
ties relates  back  to  the  time  of  the  first  stay.  So  the  fact  that 
two  bonds  were  given  is  immaterial.  Hill  v.  Finnigan^  64 
CaL  494,  is  not  against  this  construction  of  the  statute.  There 
tbe  sureties  failed  to  justify,  and  the  appellant  claimed  the 
right  to  file  a  new  undertaking  in  this  court. 

It  only  remains  to  consider  whether  the  writ  was  fully  exe- 
cuted at  the  time  the  stay  took  efiect.  W*e  think  it  was  not.  In 
order  to  constitute  a  full  execution  of  the  writ,  the  defendant 
and  its  property  must  have  been  removed  from  the  premises, 
and  the  possession  of  the  real  estate  given  to  the  plaintifl*,  un- 
len  the  removal  of  the  personal  property  was  in  some  way 
waived  by  the  defendant:  Crocker  on  Sheriffs,  sec.  564;  Free- 
ouin  on  Executions,  sec.  474;  Smith  v.  WhiU^  6  Dana,  376; 
Witbeek  V.  Van  Sensselaer,  64  N.  Y.  27. 

The  case  of  8cM  v.  Riehardsim,  2  B.  Mon.  607,  88  Am.  Deo. 
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170,  \b  apparently  in  conflict  with  this  well-settled  rule;  bat 
in  that  case  the  goods  were  all  removed  from  the  dwelling- 
house,  except  a  part  of  the  household  goods  in  the  kitchen, 
which  the  sherifl*  intended  to  remove,  but  was  prevented  by 
an  injunction.  It  was  held  that  the  sheriff  having  turned  all 
the  previous  occupants  out  of  the  house,  and  put  the  plaintiff 
into  it,  and  given  him  possession  by  words  as  well  as  acts, 
and  having  removed  the  goods  of  the  previous  occupants  out 
of  the  dwelling-house,  he  had  done  all  that  was  essential  to 
the  full  execution  of  the  writ,  and  his  return  to  that  effect  was 
proper.  This  was,  as  we  understand  the  decision,  to  hold,  in 
effect,  that  all  of  the  household  goods  being  removed,  except 
a  small  part  in  the  kitchen,  was  a  substantial  execution  of  the 
writ.  In  this  case  the  sheriff  never  turned  the  possession  of 
the  property  over  to  the  plaintiff.  His  return  says  he  did; 
but  the  facts  stated  by  him  in  his  return,  and  the  affidavit  of 
the  party  he  left  in  charge  of  the  property,  show  clearly  that 
he  did  not.  The  stock  of  goods  remained  on  the  premises, 
and  the  sheriff  remained  there  in  charge  of  them.  It  is  true, 
it  is  claimed  that  the  sheriff  was  not  in  possession  of  the  real 
estate,  but  of  the  personal  property;  but  the  personal  property 
being  on  the  premises,  and  the  sheriff  there  in  possession  and 
in  charge  of  them,  he  was  still,  in  contemplation  of  law,  him- 
self in  possession  with  his -writ  unexecuted. 

It  is  claimed  by  the  respondent  that  the  record  does  not 
contain  any  such  order  as  the  one  appealed  from.  But  the 
appellant  has,  with  leave  of  this  court,  had  an  order,  entered 
nunc  pro  tunc,  certified  up,  which  appears  to  be  the  proper 
order,  and  the  fact  that  such  an  order  was  actually  made  is 
not  controverted.     We  think  this  is  sufficient. 

The  order  appealed  from  is  reversed,  with  instructionB  to  the 
court  below  to  enter  an  order  commanding  the  sheriff  to  restore 
the  possession  of  the  property  in  controversy  to  the  defendant. 


SxRVioB  OF  Writ  ot  Possession  or  Restitution,  and  What  thk  Of- 
ncBR  SHOULD  DO  TO  Maks  THE  SERVICE  COMPLETE.  —  Crooker,  Speaking  of 
ihe  writ  of  possession,  says:  *'  Under  this  writ  it  is  the  duty  of  the  sheriff  to 
remote  aU  persons  from  the  premises  described  in  the  writ,  and  of  whioh  pos- 
session is  to  be  given,  and  all  goods  and  property  that  may  be  thereon,  and  to 
put  the  plaintiff  into  full  and  complete  possession  of  the  premises.  The  pos- 
session given  by  the  sheriff  is  fall  and  actual  possession,  and  the  writ  is  not 
fully  executed  until  such  possession  has  been  given,  and  the  plaintiff  is  left  in 
the  qniet  possession  of  the  premises  ":  Crocker  od  Sheriffs,  2dod.,  sec.  571;  see 
also  Bingham  on  Judgments  and  Executions,  252;  2  Freeman  on  Executions, 
S2d  ed.,  seo.  474;  Gresham  ▼.  Thum,  3  Met.  (Ky.)  287;  77  Am.  Dea  174;  N^weO 
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T.  WUgkam,  102K.  Y.  20;  Keekr v.  Keekr,  102 Id.  90;  Famtiwortkr.  FMar,  1 
Bwrno,  1;  65  Am.  Deo.  718;  UpUm  ▼.  WeiU,  1  Leon.  145;  KingtdaU  ▼.  Mcam.  6 
Mod.  27.     In  the  oaee  of  UTpUm  v.  WelU^  wpra,  the  eheriff  returned  npon  the 
writ  that  in  the  execntion  thereof  he  took  the  pUintiff  with  him,  end  oame  to 
the  hooao  recovered,  and  removed  thereoat  a  woman  and  two  children,  which 
were  all  the  persona  which,  upon  diligent  search,  he  could  find  in  the  house, 
•ad  d«liT«red  to  the  plaintiff  peaceable  possession  to  bis  thinking,  and  after- 
wards departed,  and  immediately  after,  three  other  persons,  who  were  se- 
cretly lodged  in  the  house,  expulsed  the  plaintiff  again;  upon  notice  of  which 
he  retnmed  to  the  house  to  put  the  plaintiff  in  full  possession;  but  the  other 
did  resist  him,  so  as  without  peril  of  his  life  and  of  them  that  were  with  him 
he  could  not  do  it.    This  was  held  to  be  no  execution  of  the  writ,  and  the 
court  awarded  a  new  writ  and  an  attachment  against  the  parties.     In  the 
ease  of  Oraham  ▼.  Thum,  wpra,  Stites,  J.,  who  delivered  the  opinion  of 
the  court,  said:  ''But  to  satisfy  the  judgment  there  must  be  a  thorough  and 
complete  execution  of   the  writ.    The  delivery  of  possession  thereunder 
must  be  effectual,  and  not  merely  formal     To  turn  out  the  defendant,*  and 
put  in  the  plaintiff,  under  cironmstances  which  indicate  beyond  reasonable 
doubt  that  the  latter  cannot  remain  in  possession,  even  for  a  day,  without 
imminent  peril  of  great  personal  injury,  or  perhaps  loss  of  life,  but  must, 
to  avoid  sQch  hazard,  immediately  abandon  the  possession,  and  give  way  to 
the  defendant,  who  stands  ready  to  re-enter,  and  in  point  uf  fact  does  re- 
luter  on  the  same  day,  is  not,  in  our  opinion,  a  complete  and  effectual  execu- 
tion of  a  writ.    The  delivery  of  possession  under  such  circumstances  is 
merely  formaL     It  is,  iu  fact,  no  satisfaction  of  the  judgment,  no  execution 
of  the  writ."    In  Fanwunrth  v.  Fowler,  supra,  it  appeared  that,  in  a  former 
■ait,  Famsworth  had  obtained  a  judgment  against  Fowler,  awarding  to  the 
former  a  writ  of  poesession  for  a  house  and  a  farm.     Subsequently  Fowler 
iOed  his  bill  in  chancery,  and  obtained  an  injunction  enjoining  Famsworth 
from  taking  possession  of  said  premises  in  any  manner,  or  causing  a  writ  of 
[wsseHJuu  on  his  said  judgment  to  issue  for  the  same.    Two  days  after 
Flttnsworth  caused  the  writ  of  possession  to  issne,  and  placed  it  in  the  hands 
ol  an  officer  to  be  executed,  who,  on  the  same  day,  went  upon  the  premjses 
with  Famsworth  and  others,  and  was  proceeding  to  execute  the  writ,  when 
the  sheriff  arrived  with  the  injunction,  and  served  it  on  the  parties.    The 
officer  had  removed  Fowler's  family  and  effects  from  the  dwelling-house  into 
the  yard,  and  was  about  to  remove  them  off  the  premises,  when  any  further 
■ction  was  arrested  by  the  service  of  the  injunction.     He  stated  that  he  had 
placed  Fkmsworth  in  possession  of  the  house,  and  Fowler's  wife  and  children 
sad  his  effects  were  remaining  in  the  yard  when  the  injunction  was  served, 
sad  that  nothing  further  was  done  in  the  execution  of  the  writ  of  possession. 
Fowler  then  endeavored  to  resume  the  possession  of  the  house,  when  he  was 
▼iolently  and  fmtubly  resiited,  beaten,  and  driven  away  by  Famsworth  and 
okhers  who  were  present  acting  with  him.     He  then  went  with  his  family  to 
a  bam  on  the  premises,  where  he  remained  about  three  months,  Famsworth 
ntaining  possession  of  the  house.    This  was  held  not  to  be  an  execution  of 
the  writ  of  possession.    Totten,  J.,  who  delivered  the  opinion  of  the  court, 
•    laid:  **  Was  the  writ  of  possession  executed  before  the  service  of  the  injunc- 
tiou?    Kow,  as  to  what  is  a  legal  and  valid  execution  of  a  writ  of  habtre  fa- 
^  fwngtrfoneiw,  we  may  obeerve  that  it  is  the  duty  of  the  officer  to  deliver 
the  fall  aod  aotaal  possession  of  the  premises  recovered.    And  it  is  said  that 
^  praesM  is  not  understood  to  be  executed,  nor  the  execution  complete, 
tttil  the  officer  is  gone,  and  the  plaintiff  left  in  quiet  possession.    iJf  the 
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tenant  do  not  peaceably  and  qnietly  yield  the  possession  to  the  plaintiff  and 
consent  thereto,  it  is  the  dnty  of  the  officer  to  remove  him  entirely  off  the 
premises,  and  it  cannot  be  said  that  he  has  execated  the  writ  until  he  has 
done  so.  In  fact»  it  is  the  surest  and  best  way  so  to  remove  the  tenant  that 
the  plaintiff  may  have  the  exclusive  and  quiet  possession  to  which  he  is  en- 
titled in  virtue  of  his  recovery.  Now,  in  the  present  case,  the  possession 
was  not  yielded,  but  was  contested  and  resisted,  and  yet  the  tenants  re- 
mained on  the  premises,  when  the  action  of  the  officer  was  arrested  by 
service  of  the  injunction.  Nor  had  the  officer  given  possession  of  the  entire 
premises  recovered,  but  only  of  the  house,  which  was  a  part  thereof.  In 
this  respect,  therefore,  the  writ  was  <mly  in  part  executed.  And  when  he 
had  gone  he  left  the  tenants  and  the  plaintiff  oo  the  premises  contesting  the 
right  of  possession,  and  neither  party  yielding,  it  resulted  in  strife  and  vio- 
lence, which  it  is  an  important  object  of  the  writ  to  prevent  or  suppress. 
We  are  of  opinion,  therefore,  that  the  writ  of  possession  was  not  executed 
before  the  service  of  the  injonotion,  or  in  other  words,  that  in  a  lef^  and 
proper  sense  it  was  not  executed  at  alL" 

In  the  case  of  Newell  v.  Whigham,  mtpra^  the  deputy  sheriff  having  the 
writ  went  to  the  premises,  and  notified  the  person  in  possession  of  his  busi- 
ness; he  did  not  enter  the  house  on  the  premises,  but  reached  in  and  took  a 
chair  and  set  it  out,  and  went  off  It  did  not  appear  that  the  chair  was  re- 
moved from  the  premises,  and  the  family  of  the  person  in  possession  were 
snd  remained  in  the  actual  occupation.  It  did  not  appear  that  any  person 
was  put  in  possession  on  the  part  of  the  plaintiff,  or  that  there  was  any  at- 
tornment. The  sheriff  returned  that  he  had  executed  the  writ  by  delivering 
possession  to  the  plaintiff.  It  was  held  that  the  evidence  did  not  justify  a 
finding  that  the  writ  had  been  executed.  Rapallo,  J.,  who  delivered  the 
opinion  of  the  court,  said:  *'  The  ordinary  rule  in  regard  to  the  execution  of 
a  writ  of  possession  is,  that  the  plaintiff  must  be  put  into  full  and  complete 
possession;  that  the  possession  to  be  given  by  the  sheriff  is  a  fall  and  actual 
possession,  and  that  where  the  plaintiff  is  put  into  possession  under  oironm* 
stances  plainly  intimating  that  such  possession  is  but  formal  and  momentaiy, 
and*he  is  accordingly  ousted  on  the  same  day,  snoh  putting  into  possession 
is  insufficient,  and  that  the  writ  of  poeseesion  will  not  be  regarded  as  fuUy 
executed  until  the  sheriff  and  his  officers  are  gone,  and  the  plaintiff  Is  left  in 
quiet  possession.*' 

An  examination  of  the  foregoing  authorities  shows  what  la  necessary  is 
oonstitute  a  valid  and  complete  execution  of  a  writ  of  possession.  It  is,  how* 
ever,  a  mistake  to  suppose  that  nothing  short  of  an  actual  removal  of  thn 
defendant  or  his  property  from  the  premises  will  oonstitute  a  complete  ezo> 
oution  of  the  writ.  If  the  defendant,  ceasing  to  hold  in  hostility  to  tlia 
plaintifi^  yields  up  the  possession  to  him,  acquiesces  in  his  title,  and  agrees 
to  hold  in  subordination  to  it,  this  will  be  a  good  servioe  of  the  writ,  without 
an  actual  expulsion  or  removal:  Freeman  on  Bxeoutions,  seo.  474;  Siniih  t. 
WkUe^  6  Dana,  876;  WiAeck  t.  Van  Bemeelaer,  04  K.  Y.  27.  In  the  latter 
ease,  the  sheriff  went  on  the  premises  with  the  plaintiff's  assignee.  The 
only  person  there  at  the  time  was  the  defendant's  hired  man.  The  sheriff 
demanded  possession  of  him,  and  declared  his  intention  of  removing  him. 
On  this  demand  being  made,  the  hired  man  signed  a  written  surrender  of 
the  premises  to  the  plaintiff's  assignee,  and  an  acknowledgment  that  he  held 
them  as  tenant  at  will  of  plaintiff 's  assignee.  The  sheriff  then  went  upon 
portions  of  the  farm,  and  purported  to  deliver  possession  thereof  to  the  na- 
aignee.    This  was  held  to  be  a  sufficient  exeeution  ei  the  writ  pf 
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Im  Um  cam  of  3ntUk  t.  WhUe,  mtpra,  Evnng,  J.,  who  delirerBd  tiie  opiafon  of 
thecooii^  in  diaenaiag  this  qaestion,  aaid:  "The  Ust  intimetioo  is  iMsed 
IB  iko  UUa  that  nothing  less  than  a  positiTO  expulsion,  in  teet^  of  the  de- 
fendant from  the  whole  premises  will  oonstitate  a  good  execution  of  the  wril 
We  cannot  think  sa  A  defendant  may  surely  yield  obedience  to  the  procesn 
ef  the  court,  without  being  forcibly  turned  out,  neck  and  heels.  The  object 
ef  the  process  is  to  obtain  possession.  If  that  be  yielded  up  peaceably  or 
tadtly,  or  expressly  acknowledged  to  be  in  the  plaintiflb,  and  they  or  their 
■gent  scoepted  it,  that  is  surely  sufficient  without  an  expulsion  in  fad  The 
law  requires  nothing  to  be  done  that  is  useless  or  oppressive,  when  the  ends 
ef  justice  can  be  attained  without  it."  And  in  SeoU  ▼.  Richardmm,  2  B. 
Mob.  507,  38  Am.  Dea  170,  it  was  held  that  the  execution  of  a  writ  of  poe- 
•emioo  is  snffioient  if  the  sheriff's  return  shows  that  he  turned  the  defendant 
eet  of  the  premises,  and  removed  a  portion  of  his  goods  therefrom,  and  by 
words  and  acts  gave  the  plaintiff  possession,  although  all  of  the  defendant's 
goods  were  not  removed.  If  the  sheriff  delivers  poesession  of  the  premises, 
to  the  plaintiff's  agent»  this  will  suffice;  for  the  possession  of  the  agent  is  in 
fset  and  in  law  the  possession  of  his  principal:  Freeman  on  Bxecutions,  see. 
474;  Hi^gMoAam  r.  Higginboiham,  10  B.  Mon.  369;  KertkemU  r.  Ambler,  4 
Dona,  166;  23  Am.  Dec.  446;  Smith  v.  fTAtfe,  5  Dana,  376. 

If  the  plaintiff  is  a  co-tenant  of  the  defendant,  he  should  be  put  into  poe- 
semioo  of  the  premises  jointly  with  the  defendant,  but  not  into  poesession  of 
the  entire  premises  to  the  exclusion  of  the  defendant:  BwcM  v.  CorbeUj  32 
01.493;  TMf  T.  iRci^  38  Id.  234;  if sft  v.  ifc<?ifi,  6  Whart  391;  IhtpaiUr. 
tnim,  2  Beav.  40a 

The  plaintiff  is  entitled  to  be  put  in  possession  of  all  improvements  placed 
SB  the  land  that  have  become  fixtures:  MeMmn  t.  Jfoyef,  4  CaL  409;  i?«s- 
•eff  V.  Bkdbe^  2  Pick.  607.  Crops  growing  on  the  premises  also  belong  to  the 
deoumdant^  and  the  sheriff  should  put  him  in  possession  thereof  under  the 
writ:  //nervtoi  V.  if aclr,  64  CaL  450;  ifttcf  v.  iTtHciUer,  36  BL  276;  85  Am.  Dee. 
407;  Kmg  v.  Fowler,  14  Pick.  238;  Lane  v.  King,  8  Wend.  584;  24  Am.  Deo. 
105;  Morgan  v.  Varid:,  8  Wend.  587;  Shepard  r.  PhUbriek,  2  Denio^  154;  Me- 
less  ▼.  Bovee,  24  Wis.  295;  1  Am.  Rep.  186;  Doe  r.  Witkarwiek,  3  Bing.  It; 
AdasBs  oo  Ejectment^  347;  Freeman  oo  Bxecutions,  sea  474.  But  the  owner 
ef  lands,  who  has  recovered  a  judgment  in  ejeotment  against  persons  occupy 
i^g  nndsr  a  daim  of  title,  is  not  entitled  to  the  crops  grown  and  harvested  by 
nch  psfBons  before  the  rendition  of  the  judgment:  Page  v.  Fowler,  39  CaL 
412;  2  Am.  Rep.  462.  The  fact  that  land  is  covered  by  water  will  not  pre- 
vont  the  sheriff  from  delivering  possession  under  the  writ.  It  Is  not  necee- 
stty  for  him  to  drain  off  the  water  in  order  to  make  the  delivery  effective: 
F^man  oo  Executions,  sec.  474;  Perrine  v.  Bergen^  14  K.  J.  L.  355;  27  Am. 
Dee.  63. 

If  the  eikkeritt,  under  the  writ^  deliver  to  the  ^aintiff  poesession  of  other 
had  than  that  reoovered  in  the  aotion,  the  court  below  may  correct  the  error: 
OowT.  Bagard,  4  Pa.  St.  257. 

If  the  sheriff  has  begun  to  execute  the  writ  at  any  time  before  it  is  return- 
shle,  he  may  complete  the  service  after  it  is  returnable^  and  retain  the  writ 
to  indorse  the  service  thereon.  But  if  be  has  not  begun  to  execute  the  writ 
before  the  time  within  which  he  was  bound  to  return  it»  he  cannot  execute  it 
thwesfter:  PreeeoU  t.  Wright,  6  Maes.  2a 

Wbo  mat  bs  BmoTBD  UNDKS  Wmit.  -^  Prima /ack,  all  parties  eotving 
en  Isad  after  soit  brought  for  its  recovery  are  in  poesession  in 
l»  tibsdefeadaDl^  and  ere  equally  liable  to  be  removed  under  the  writ 
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him:  MdUiT.  Jehsutm,  00  Ark.  651;  7  Am.  8t  lUp.  118;  Wattmmr.  DowU 
liV,  26  Ckl.  I2A;  £«m  t.  CSati^  89  Id.  664;  ITelterftee  t.  Pimm,  86  Id.  147;  W 
Am.  Dm.  166;  McGrmy  w.  JBperding,  54  ObL  166;  OHffm  t.  iSMi^  47  HI  \42i 
96  Am.  Dm.  468;  MimomgcMa  V.  C.  M.  A.  t.  Pattermn.  96  F^  St  2S9; 
Wailem  t.  J7iyr»  8  Sneed,  82;  65  Am.  Dee.  49;  Hall  ▼.  IkxUr,  I  Saw.  434; 
Freeman  on  Exeeotiona,  aea  475.    In  ezeonting  a  writ  of  poneision,  the  de- 
fendant and  all  the  members  of  hie  family,  together  with  hii  eerrante  and 
tenanta  at  will  or  Biifferanoe,  may  be  reraoTed  from  the  premieee;  SaUerke  v. 
Bli$»,  360d.  489;  SaumUnr.  WMer,  89  Id.  287;  Oit^T.  Nmm,  68  Id.  220; 
UuertUd  v.  Mukr,  64  Id.  460;  MaiUxc  t.  Htlm,  5  litt  186;  15  Am.  Deo.  64; 
Higginbotham  t.  Bigginbotham,  10  B.  Mon.  372;  Fiike  t.  CfhamherUi^  108  Mam. 
495;  /oftiMOfi  T.  FuUertan,  44  Pa.  St.  466;  Freeman  on  Ezeentiona,  eee.  475. 
In  Saunden  t.  IFe66er,  mtprOf  it  wae  held  that  a  judgment  against  the  hne> 
band,  in  an  aotion  of  forcible  entry  and  detainer,  is  sufficient  authority  to  pnt 
out  the  wife  or  any  member  of  his  family.    In  Orajf  v.  Nunan,  sapni,  it  was 
decided  to  be  the  duty  of  the  sheriff  under  a  writ  of  poesession  against  the 
husband  to  dispossess  the  wife  found  in  possession,  notwithstanding  she  may 
have  instituted  divorce  proceedings  prior  to  the  commencement  of  the  aotkm 
for  possession,  if  her  only  claim  to  the  property  is  such  as  she  has  by  reason 
of  her  marital  relations.     In  Huental  ▼.  if  titr,  wpra^  it  was  held  that  the 
wife  of  a  defendant  in  ejectment  against  whom  a  judgment  has  been  ren- 
dered, who  was  in  possession  of  the  promises  at  the  date  of  the  oommence- 
ment  of  the  aetion,  will  be  presumed  to  be  in  poesession  under  her  husband, 
and  may  be  evicted  under  the  judgment.    In  FitiU  v.  CAomfterfin,  mprot  it 
was  held  that  an  officer  in  executing  a  writ  of  possession  is  justified  in  re- 
moving from  the  premises  the  wife  of  the  person  against  whom  the  judgment 
was  rendered,  upon  which  the  writ  issued,  although  she  claims  in  her  own 
rights  if  her  claim  is  invalid.     And  in  JohtMon  v.  FtdterUmt  supra,  it  waa  held 
that  the  wife  could  not,  by  setting  up  title  in  herself,  prevent  the  ezeontton 
of  the  writ^  for  it  was  the  duty  of  the  husband  to  have  defended  his  poeses- 
sion upon  her  title.     '*  Notwithstanding  this  decision,  we  doubt  whether  a 
wife,  or  any  other  member  of  the  defendant's  family  not  a  party  to  the  suit, 
can  lawfully  be  dispossessed  of  his  or  her  separate  estate,  unless  possession 
was  acquired  by  them  from  the  defendant  after  the  instituticm  of  the  aotion  "t 
Freeman  on  Executions,  sec.  475,  citing  TVtss  v.  Hkkt,  38  CaL  241.    In  the 
recent  case  of  Bushong  v.  Rector,  32  W.  Va.  311,  it  was  decided  that  a  wife 
living  with  her  husband  on  land  which  she  claims  as  her  separate  estate,  un- 
der a  right  derived  from  a  person  other  than  her  husband  prior  to  the  com- 
mencement of  the  action,  cannot  be  turned  out  of  possession  under  a  writ 
issued  in  an  action  of  ejectment  against  her  husband  to  which  she  waa  not 
a  party;  and  that  in  such  case  she  is  as  to  her  claim  a  person  distinct  from 
her  husband,  and  must  be  made  a  party  to  the  action,  like  any  other  person, 
in  order  to  bind  her  by  the  judgment. 

A  purchaser  ^pendente  lite  is  bound  by  the  judgment,  and  may  be  turned  out 
under  the  writ:  Jonea  v.  CAiies,  2  Dana,  25;  Long  v.  Morton,  2  A.  K.  Marsh.  39. 
So  an  assignee  pendente  Ute  is  bound  by  the  jadgment,  and  may  be  dispossessed; 
Howard  v.  Kennedy**  tht're,  4  Ala.  592;  39  Am.  Dec  307.  A  judgment 
in  ejectment  binds  all  parties  in  privity  with  the  defendant:  Scunpmm  v. 
Ohkyer,  22  CaL  200;  Satterlee  v.  BUae,  36  Id.  489;  Hanson  v.  Armitrfmg,  22 
m.  442.  And  privies  are  those  who  enter  under  the  defendant  or  in  oollusion 
with  him:  SaUerlee  v.  BUse,  36  CaL  489.  And  where,  pending  a  suit  in  eject- 
ment against  a  tenant,  he  gives  notice  to  his  landlord,  and  the  latter  defends 
and  is  defeated,  he  may  be  dispossessed  under  the  writ^  although  he  waa  net  a 


Nof.  1888.]    Babbbtt  v.  Mabkxt  St&bst  R't  Co.  61 

Itttf  to  Um  action:  Sampmm  r,  Ohkyer,  22  OaL  200.  But  if  ihb  landlord  ia 
ait  Bada  a  party  to  tha  aetum,  and  haa  no  notioa  of  ita  panden^,  ha  aannot 
kt  tamed  oat,  if  ehargeabla  with  no  fault  or  laohea:  Oetgen  t.  Mem,  47  HL 
142;  96  Am.  Uaa  468. 

Who  OAHKor  bb  Dibpossbubd  ihidbb  Wbit.  —  Peraona  m  poasession  of 
tha  pmniMi  anterior  to  tha  oommenoement  of  tha  action,  claiming  title,  and 
vIm  vara  not  made  partiea  to  the  action,  and  their  tenanto  and  aganta,  are 
Bit  boand  by  the  judgment,  and  oannot  be  tamed  oat  nnder  the  writ:  Howard 
f.  Ramei^9  Mc'n,  4  Ala.  592;  39  Am.  Dec  307;  Tevi9  v,  EIBb,  2ft  Gal.  516; 
Oaiitrwood  t.  /Vyafr,  31  Id.  333;  Rogen  t.  Pariak,  35  Id.  127;  Fcfrd  t.  J>o}fky 
17  Id.  346;  Simih  Beach  L.  A.  ▼.  ChrUi^,  41  Id.  501;  Irfringv.  Cunningham,  77 
U.  52;  PaweU  t.  Lawmm,  49  Ga.  290;  Kerekeval  ▼.  AnMar,  7  J.  J.  Marah. 
«;  23  Am.  Dee.  446;  (Hark  y.  ParUnmm,  10  Allen,  133;  87  Am.  Dec.  628; 
Omntomr.  Samgnae,  26  Mo.  47;  60  Am.  Dea  448;  Cfoergm  t.  Jh^Mmidt,  44 
Mai  179;  Momongaheia  V.  C.  M.  A.  y.  PaUenon,  96  Pa.  8t.  469;  HcMsel  v. 
IW^  124  Id.  229.  Hoar,  J.,  in  delivering  the  opinion  of  the  court  in  Otark 
V.  Pmkhmm,  10  Alien,  133,  87  Am.  Dec  628^  said:  "  We  find  that  the  tezt- 
bioka  en  the  dntiea  of  Bberiib  all  atate  in  general  terma  that  in  serving  a 
vritoC  pMiawiion  he  ahonld  remore  all  peraona  from  the  premiaea;  and  tha 
iigmti  and  diela  in  reported  caaes  undoubtedly  contain  a  aimilar  statement. 

InfToiM  T.  BuUtrJiM,  4  Cuah.  305,  60  Am.  Dec  785,  it  waa  said  by 

Ht;  Jaatice  Wilde  that  an  officer  waa  anthoriaed  and  bound,  for  the  purpose 
cf  ddivoring  poaaeaaion  of  a  houae,  'to  remore  from  the  poaaession  all  persona 
ftsniB,  aad  e^edally  thoae  claiming  under  the  party  againat  whom  judg- 
■sat  bad  been  reooTered.'  But  all  theae  expressiont  must  be  construed 
ftamdrnm  wbjectam  maieriam^  and  aa  referring  to  the  tenant,  or  persons  in 
pivity  with  the  tenant,  or  mere  atrangera  cr  intrudera.  No  caae  haa  been 
•tsd  in  which  it  waa  decided  that  one  in  poaaession  before  the  commencement 
if  tta  suit  could  be  lawfully  diapoaaeaaed  upon  an  ezeontion  iasuing  upon  a 
jidgoiant  in  a  anit  between  third  peraona.'*  And  in  Irmng  t.  Cwmingham,  77 
GU.  5^  it  waa  held  that  peraona  in  poasesaion  under  a  title  adverae  to  that  of 
•U  tha  parties  to  an  action  of  ejectment^  and  who  are  neither  parties  nor 
pirisa  to  the  action,  cannot  be  diapoaaeaaed  under  the  writ  of  poaaession, 
vksthar  they  entered  before  or  after  auit  bron^t^  if  their  entnr  was  not 
«  by  ^dUnaion  with  tha  defendant.    Seealao  Jllcq!iaT.4proiii;46Id.99. 
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FiHi««BB  on  Stbbr-bailboab  d  bot  Boukd  to  Tbbdbb  Bzact  Farb, 
bet  he  moat  tender  a  reaaonable  sum,  and  if  he  doea  ao,  the  carrier  is 
beand  to  accept  the  tender,  and  fumiah  change  to  a  reaaonable  amount. 

Tanm  ov  Ttrm-DOLLAB  Qois>  Pxbob  bt  pAflBBMOBB  on  Snunr-OAB,  who 
baa  no  amaller  ehange  with  him,  ia  a  tender  of  a  reaaonable  aum,  and  if 
be  makaa  each  tender  he  oannot  be  ejected  for  refuaal  to  pay  hia  far«. 

OVR  or  StBBBT-RAILBOAB   CoMPANT  to  AoCBFT   and   CaRBT    PAaSBNOBRS 

BHHt  have  a  reaaonable  performance,  and  it  is  not  in  all  cases  reasonable 
for  the  carrier  to  demand  the  exact  fare  aa  a  condition  of  carriage.  It  ia 
iaaatarial,  in  aaeh  caae,  whether  the  fare  ia  demanded  hi  advance  ei 
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not»  as  the  rule  in  regard  to  the  perfonnanoe  of  contracts  has  no  neeee 
aary  application. 

DiBTUfOnOir  SHOaLD  BB  MaDB  BKTWKBK  PAaSBNOBBS  ON  STRSST-BAlUtOAIW 

AND  Thobb  on  Steam  Railroads  in  the  matter  of  the  tender  ol  lai«. 

Action  for  damages.    The  opinion  states  the  oaM. 

W,  H.  L.  BameSy  for  the  appellant. 

Stanly^  Stoney^  and  Hayes^  for  the  respondent 

Paterson,  J.  Action  for  damages  for  the  forcible  ejection 
of  plaintiff  from  one  of  defendant's  cars.  The  defense  was, 
that  the  plaintiff  had  refused  to  pay  his  fare,  and  that  there- 
fore the  defendant  was  justified  in  ejecting  him.  The  trial 
court  gave  judgment  for  the  plaintiff,  and  the  defendant  ap- 
peals upon  the  findings. 

The  material  portions  of  the  findings  are  as  follows: — 
*'  That  while  in  said  car  as  such  passenger,  and  when  said 
car  was  near  the  comer  of  Second  and  Market  streets,  the  con- 
ductor in  charge  of  said  car,  on  behalf  of  the  defendant,  did, 
in  the  course  of  his  employment  as  such  conductor,  demand  of 
the  plaintiff  the  payment  of  the  sum  of  five  cents,  being  the 
legal  fare  and  cost  of  transportation  on  said  car;  that  said 
plaintiff  did  not  have  in  his  possession  any  coin  or  currency 
of  the  exact  value  of  five  cents,  or  any  coin  of  any  smaller  de- 
nomination than  a  five-dollar  gold  piece,  lawful  money  of  the 
United  States,  and  plaintiff,  in  response  to  said  demand  of 
said  conductor,  offered  said  conductor  a  five-dollar  gold  piece, 
and  told  said  conductor  to  take  his,  plaintiff's,  fare  out  of  said 
sum  of  five  dollars;  that  the  conductor  refused  to  accept  said 
five-dollar  gold  piece,  informing  the  plaintiff  that  he  was  un- 
able to  make  change  for  said  five-dollar  gold  piece,  and  in- 
sisted upon  the  payment  to  him  by  the  plaintiff  of  the  exact 
sum  of  five  cents,  at  the  same  time  directing  plaintiff  if  he 
did  not  produce  and  pay.  said  sum  of  five  cents  to  leave  the 
car;  that  the  plaintiff  informed  the  conductor  that  the  five- 
dollar  gold  piece  was  the  smallest  coin  he  had;  that  he  was 
willing  to  pay  his  fare,  but  could  not  furnish  the  exact 
amount,  and  refused  to  leave  the  car  upon  the  demand  of  the 
conductor;  that  thereupon  the  conductor  stopped  said  car  and 
called  the  driver  to  his  assistance,  and  both  of  them  thereupon 
seized  the  plaintiff,  and  against  his  protest,  opposition,  and 
struggles,  forcibly  ejected  him  from  said  car  at  the  corner  of 
said  Second  and  Market  streets,  and  in  so  doing  inflicted  upon 
plaintiff  various  bruises  and  injuries 
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''And  the  court  finds,  from  the  foregoing  facts  alone,  that 
the  plaintiff  did  not  refuse  to  pay  fare  for  his  transportation 
on  said  car,  and  did  not  insist  upon  any  right,  or  supposed 
right,  to  be  transported  free  of  charge,  under  any  circum- 
stances or  upon  any  condition,  and  that  plaintiff  was  not 
ejected  or  put  out  of  said  oar  for  a  refusal  to  pay  his  fare. 

''And  as  a  conclusion  of  law,  from  the  foregoing  facts,  the 
court  finds* that  the  plaintiff  is  entitled  to  judgment,"  etc. 

It  is  stipulated  by  counsel  *'  that  if  plaintiff  were  entitled  to 
damages,  five  hundred  dollars  was  a  fair  and  just  estimate 
thereof.'* 

The  question  on  the  merits  to  which  counsel  have  mainly, 
directed  their  arguments  is,  whether  the  passenger  was  bound 
to  tender  the  exact  fare.  It  is  argued  for  the  appellant  that 
the  rule  in  relation  to  the  performance  of  contracts  applies, 
and  that  the  exact  sum  must  be  tendered.  But  we  do  not 
think  BO.  The  fare  can  be  demanded  in  advance  as  well  as 
at  a  subsequent  time:  Civ.  Code,  sec.  2187.  And  so  far  as  this 
question  is  concerned,  we  see  no  difference  in  principle  where 
the  fare  is  demanded  in  advance  and  where  it  is  demanded 
subsequently.  If  it  be  demanded  in  advance,  there  is  no 
contract.  The  carrier  simply  refuses  to  make  a  contract. 
Consequently  the  rule  in  relation  to  the  performance  of  con- 
tracts, whatever  it  be-,  has  no  necessary  application.  The 
obligation  of  the  carrier  in  such  case  would  be  that  which  the 
law  imposes  on  every  common  carrier,  viz.,  that  he  must,  *'  if 
able  to  do  so,  accept  and  carry  whatever  is  offered  to  him,  at 
a  reasonable  time  and  place,  of  a  kind  that  he  undertakes  or 
is  accustomed  to  carry":  Id.,  sec,  2169.  This  duty,  like  every 
other  which  the  law  imposes,  must  have  a  reasonable  per- 
formance. And  we  do  not  think  it  would  in  all  cases  be  rea- 
sonable for  the  carrier  to  demand  the  exact  fare  as  a  condition 
of  carriage.  Suppose  that,  on  entering  a  street-car,  a  person 
should  tender  the  sum  of  ten  cents.  Would  it  be  reasonable 
for  the  carrier  to  refuse  it?  Prior  to  the  act  of  1878,  the  usual 
fare  was  six  and  a  quarter  cents.  In  such  a  case  it  would  be 
unreasonable  for  the  carrier  to  demand  the  exact  fare;-  for 
there  is  no  coin  in  the  country  which  would  enable  the  pas- 
senger to  answer  such  a  demand.  It  would  be  impossible  for 
the  passenger  to  furnish  such  a  sum.  Consequently,  to  allow 
the  carrier  to  maintain  such  a  demand  would  be  to  allow  him 
to  refuse  to  perform  the  duty  which  the  law  imposes  upon  him. 
The  fare  which  he  is  now  allowed  to  charge  is  no  longer  the 
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sum  meDtioned.  The  act  of  1878  forbids  him  to  ^'charge  or 
collect  a  higher  rate  than  five  cents."  But  there  is  nothing  to 
prevent  a  lower  rate  from  being  charged.  The  carrier  might 
fix  it  at  four  and  a  quarter  cents.  And  in  such  a  caae  it 
would  be  equally  impossible  for  the  passenger  to  comply  with 
such  a  demand  as  in  the  case  above  put.  Consequently,  it 
will  not  do  to  lay  down  the  rule  that  the  passenger  is  obliged 
to  tender  the  exact  fare. 

But  it  does  not  follow  that  the  passenger  may  tender  any 
sum,  however  large.  If  he  should  tender  a  hundred-dollar 
bill,  for  example,  it  would  be  clear  that  the  carrier  would  not 
be  bound  to  furnish  change.  The  true  rule  must  be,  not  that 
the  passenger  must  tender  the  exact  fare,  but  that  he  most 
tender  a  reasonable  sum,  and  that  the  carrier  must  aooept 
such  tender,  and  must  furnish  change  to  a  reasonable  amount. 
The  obligation  to  furnish  a  reasonable  amount  of  change  inual 
be  considered  as  one  which  the  law  imposes  from  the  nature  of 
the  business. 

Section  2188  of  the  Civil  Code  provides  that  ^a  passenger 
who  refuses  to  pay  his  fare,  or  to  conform  to  any  lawful  regu* 
lation  of  the  carrier,  may  be  ejected  from  the  vehicle  by  the 
carrier."  The  question  is,  whether  the  findings  show  a  re- 
fusal to  pay, — whether  the  tender  of  a  five-dollar  gold  piecse 
was  sufficient. 

It  is  claimed  by  appellant  that  the  establishment  of  the 
rule  contended  for  by  the  respondent  would  lead  to  great  in- 
convenience, and  make  it  the  duty  of  the  carrier  of  persons  for 
hire  in  street-cars  to  provide  its  conductors  with  sufficient 
small  coin  to  do  a  general  exchange  business  with  all  passen- 
gers, thus  requiring  the  company  to  intrust  to  a  class  of  em- 
ployees who  are  usually  of  no  pecuniary  responsibility  large 
sums  of  money.  It  is  further  said  that  if  the  tender  of  a  five- 
dollar  gold  piece  is  a  tender  of  the  amount  actually  due,  and 
the  conductor  is  bound  to  receive  it  and  return  $4.95  to  the 
passenger,  the  same  principle  would  apply  to  the  offer  by  the 
passenger  of  ten  dollars  or  twenty  dollars  in  gold  or  currency. 
WiCh  the  question  of  convenience,  however,  we  have  nothing 
to  do,  except  in  so  far  as  it  bears  upon  the  question  whether 
the  amount  tendered  was  a  reasonable  sum,  such  as  the  carrier 
was  bound  to  accept.  It  does  not  follow,  if  it  be  established 
as  a  rule  that  five  dollars  is  a  reasonable  amount  to  be  ten- 
dered to  a  conductor,  that  twenty  dollars  or  fifty  dollars  is  also 
a  reasonable  amount,  and  must  be  accepted.    The  fears  of  the 
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appellaDt  are  based  upon  the  assumption  that  passengers  gen- 
erally will  contumaciously,  to  avoid  the  payment  of  fare,  and 
require  the  companies  to  carry  them  free,  offer  coin  of  a  large 
denomination.  But  these  fears,  we  think,  can  safely  be  set 
aside  upon  the  theory  that  a  question  like  this  will,  as  is  usual, 
settle  itself  by  a  spirit  of  mutual  accommodation  between  car- 
rier and  passenger.  It  is  a  well-known  fact  that  the  five-dol- 
lar gold  piece  is  practically  the  lowest  gold  coin  in  use  in  this 
section  of  the  country. 

The  case  upon  which  the  appellant  relies — Fidton  v.  Chrand 
Trunk  R  R.  Co.,  17  U.  C.  Q.  B.  428— is  not  quite  in  point. 
In  that  case  the  plaintiff  had  boarded  a  train  of  cars  without 
a  ticket,  and  when  asked  for  his  fare  declined  paying  it,  as  he 
said  he  had  not  made  up  his  mind  how  far  he  should  go. 
The  conductor  told  him  that  he  must  decide,  and  afterward, 
on  his  declining  again  on  the  same  ground,  stopped  the  train 
and  put  him  off.  The  plaintiff  then  tendered  the  conductor  a 
twenty-dollar  gold  piece,  telling  him  to  take  his  fare,  $1.35,  out 
of  it.  Under  these  circumstances,  this  court  very  properly  held 
that  the  plaintiff  had  refused  to  pay  his  fare  within  the  mean- 
ing of  a  statute  very  much  like  our  own,  and  that  the  conduc- 
tor was  justified  in  refusing  to  carry  him  farther.  The  court 
said:  '^The  general  practice  is  for  the  passengers  to  pay  at 
the  office  and  get  tickets;  ....  and  a  person  rushing  into  a 
car  without  a  ticket  has  no  reason  to  expect  that  he  will  find 
the  eonductor  prepared  to  change  a  twenty-dollar  gold  piece; 
for  he  relies  upon  receiving  tickets  from  parties,  or  if  money  is 
to  be  paid  to  him  instead,  that  it  will  be  paid  with  reasonable 
regard  to  what  is  convenient  under  the  circumstances."  A 
distinction  ought  to  be  made,  we  think,  between  passengers 
traveling  on  steam-railroads  and  those  traveling  on  street- 
railroads.  Passengers  of  the  former  class  are  expected  to 
prepare  themselves  with  tickets,  procured  at  the  regular  office 
established  at  the  station  where  the  trains  regularly  stop. 
Horse-cars  and  cable-cars  stop  at  all  points  along  the  road  at 
the  beck  of  those  desiring  to  ride,  and  the  conductors  do  not, 
as  a  general  thing,  expect  to  receive  tickets  for  the  passage. 
Judgment  and  order  affirmed. 


^A»mT»m  MOST  Oarbt  ▲  PABSXNOia  who  oompliM  with  all  wMonabto 
roles  adopted  bj  the  eompaajs  IfUmk  tic  M.  M.  Oa,  r.  WhHUmm%  48  HL 
420;  82  Am.  Dee.  18S. 

▲m.  8*.  Ear.,  Vok  XV.— S 
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[In  Bank.] 

PioPLi  BZ  ftBL.  Gbavbs  V.  MoFaddbn.     Pboplb 

BZ  RBL.  GraVBS  V.  GoUNTT  OF  OeaNQB.       PbOPLB 

BX    BEL.    GeaYBS    V.    CoUNTY    OF    ObANGB. 

[81  Cautoekia,  4».J 

Aor  SuBMirriiio  to  Von  of  Pboplb  Qubstioh  of  Cbbatioh  ov  Kbw 
CoUHTT  18  Constitutional.  —  An  act  which  provides  for  the  formAtioD 
of  A  new  coanty  out  of  a  pert  of  another  county,  npon  the  aesent  of  two 
thirde  of  the  qualified  electon  of  the  proposed  new  oonnty  Toting  at  an 
•leotion  to  he  held  for  that  pnrpoee  at  a  time  fixed  in  tiie  aot^  is  oca* 
stitntional,  and  is  not  a  delegation  of  legislative  aathority. 

Lbotsi.atubb  has  Power  to  Pass  Conditional  Statutb*  and  to  make  its 
taking  effect  depend  upon  some  subsequent  event,  and  it  may  also  pro- 
vide within  what  time  an  act  most  be  done,  if  done  at  all.  Making  oer> 
tain  provisions  of  an  act  to  depend  upon  the  vote  of  the  people  of  a 
oounty  does  not  delegate  to  the  people  the  power  to  pass  or  repeal  the 
aot^  which  is  a  valid  statute  from  the  time  of  its  passage  and  approval, 
and  where  the  legislature  itself  provides  that  if  the  provisions  of  the  act 
be  not  accepted  within  the  period  named  therein,  they  shall  not  be  there- 
after carried  into  effect. 

CovHTT  IB  NOT  CORPORATION  voR  MoNiciPAL  PuRPOSBS  within  the  mean- 
ing of  section  6  of  article  1 1  of  the  constitution  of  California,  which  pro- 
vides that  corporations  for  municipal  purposes  shall  not  be  created  by 
special  laws.  Counties,  so  far  as  they  are  to  be  regarded  as  oorporationa 
at  all,  are  political  corporations. 

Wmbtheb  General  Law  can  be  Made  Afflioable  d  QiTBsnoH  ov 
Faot.  —  Whether  or  not  a  general  law  can  be  made  applicable  depends 
upon  questions  of  fact,  of  which  the  legislature  is  the  exclusive  judge. 
The  policy  of  creating  a  new  county  is  one  to  be  determined  by  the 
legislature  in  each  instance  when  the  proposition  to  do  so  is  made,  and 
if  the  determination  be  favorable,  then  the  legislature  slone  most  fix  and 
determine  the  boundaries  of  such  new  county. 

Powbr  of  Lbqislature  to  Organize  New  County  bt  Spboial  Act.  — 
The  legislature  has  power  to  organize  a  new  county  by  special  act,  and 
may  make  all  special  provisions  that  are  incident  to  its  oomplete  organ- 
isation, and  that  do  not  extend  in  their  operation  beyond  the  time  when 
the  organization  shall  become  complete  and  subject  to  the  <q^eration  of 
general  laws;  and  it  may  classify  every  new  county  as  it  is  organised, 
according  to  the  best  information  at  its  command,  until  such  time  as  it 
oan  fall  into  the  line  of  classification  prescribed  by  the  general  law. 
Whether  special  provisions  which  do  not  affect  the  validity  of  the  wholo 
act  are  constitutional  or  not  will  not  be  considered  when  the  queetioa 
nnder  consideration  relates  only  to  the  validity  of  the  act  as  a  whole. 

OoBariTUTioNALnT  OF  Act  for  Organization  of  Orange  County.  —  The 
act  for  the  organization  of  the  county  of  Orange  is  not,  as  a  whole,  or  in 
any  matter  that  affects  its  general  scope  and  purpose,  in  oonfiict  with 
the  constitution. 

Appeal  from  the  superior  court  of  Los  Angeles  County. 
The  opinion  states  the  facts. 
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Chapman  and  Hendriekj  and  Oottsehalk  and  Luchd^  for  th« 
q>pellAnt 

Vietar  Mantg^nnery^  and  Huitan  and  Swanttieky  fi»r  the  re- 
•poDd«at8. 

Fox,  J.  AH  of  these  cases  involve,  so  far  as  the  merits  are 
concerned,  precisely  the  same  questions,  and  are  brought  to 
aeoomplish  the  same  end,  and  for  the  same  relief;  the  three 
actions  being  brought  to  meet  a  doubtful  question  as  to  who 
were  the  proper  parties  defendant,  under  the  circumstances^ 
to  an  action  brought  for  that  purpose. 

The  cases  are  submitted  together,  ably  argued  on  both  sides^ 
and  a  speedy  determination  desired  upon  the  merits,  regard- 
less of  the  question  of  parties.  The  three  cases  cover  all  the 
poBsible  necessary  parties,  and  we  shall  proceed  to  consider 
the  merits  of  the  case  as  if  it  were  but  a  single  case,  and  not 
attempt  to  discuss  the  question  as  to  who  were  necessary  or 
prq)er  parties. 

The  real  question  is,  whether  the  act  of  the  legislature  of 
the  state  of  California,  approved  March  11,  1889,  entitled  *'An 
act  to  create  the  county  of  Orange,  to  define  the  boundaries 
thereof,  to  determine  the  county  seat  by  an  election,  and  to 
proride  for  its  organization  and  election  of  officers,  and  to 
classify  said  county"  (Stots.  1889,  p.  123),  is  constitutional 
or  Dot 

Id  each  case  demurrer  to  the  complaint  on  the  merits  was 
sustained,  and  judgment  of  dismissal  entered,  from  which 
pUiatiff  appeals. 

1.  The  first  point  made  by  appellant  is,  that  the  act  is  a 
delegation  of  legislative  authority,  and  is  therefore  void. 

The  first  section  of  the  act  provides  that  ''upon  the  assent 
of  two  thirds  of  the  qualified  electors  voting  at  an  election  to 
be  held  for  that  purpose,  as  provided  in  sections  4  and  5  of 
this  act,  there  shall  be  formed  out  of  the  southeast  part  of 
Los  Angeles  County  a  new  county,  to  be  known  as  the  county 
of  Orange,  which  shall  rank  as  a  county  of  the  fifteenth  class 
QDtil  the  census  of  1890  is  taken,  and  a  new  apportionment  is 
had.**  The  second  section  defines  the  boundaries;  the  third 
prorides  that  the  county  seat  shall  be  chosen  as  thereinafter 
provided;  and  the  fourth  provides  for  the  appointment  of 
commissioners,  to  be  appointed  by  the  governor,  whose  duty  it 
thould  be,  after  qualifying,  and  on  a  day  named  in  the  sec- 
tioQ,  to  order  a  special  election  to  be  held  within  the  boun« 
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daries  so  fixed  for  the  new  county,  upon  a  day  also  named  in 
the  act,  at  which  the  electors  should  determine  by  ballot 
whether  or  not  said  territory  should  be  organised  as  a  new 
county  under  the  act, — the  act  itself  adopting,  for  the  purposes 
of  that  election,  the  election  precincts  within  the  territory,  as 
the  same  had  been  established  by  the  board  of  supervisors 
of  Los  Angeles  County,  of  which  it  was  then  a  part, — the 
commissioners  to  canvass  the  returns  and  declare  the  result 
If  two  thirds  of  the  qualified  electors  voting  at  such  electioD 
vote  in  favor  of  the  creation  of  the  proposed  county,  then  said 
commissioners  are  to  divide  the  county  into  a  convenient 
number  of  judicial  townships,  road  and  school  districts,  de- 
fine their  boundaries,  and  designate  the  name  of  each.  They 
are  also  to  establish  election  precincts,  and  give  thirty  days' 
notice  by  publication  of  the  precincts  established,  designating 
the  names  and  boundaries  thereof;  and  also  to  divide  the 
county  into  five  supervisor  districts,  and  give  a  like  notice  of 
the  names  and  boundaries  thereof;  and  they  and  their  presi- 
dent and  secretary  are  authorized  and  required  by  law  to 
discharge  the  same  duties  as  are  required  of  boards  of  super- 
visors and  county  clerks,  so  far  as  the  same  apply  to  holding 
elections,  canvassing  returns,  and  istyiing  certificates  of  elec- 
tion. Within  a  period  not  exceeding  six  mouths  from  the 
first  meeting  of  the  commissioners,  they  are  to.  order  an  elec- 
tion in  said  county  for  the  election  of  county  officers,  and  the 
selection  of  a  county  seat.  They  are  to  keep  a  record  of  all 
their  proceedings,  and  of  the  result  of  both  elections,  trans- 
mitting a  certified  copy  thereof  to  the  secretary  of  state,  and 
filing  the  original  in  the  office  of  the  county  clerk  as  soon  as 
that  officer  shall  have  been  elected  and  qualified;  and  there- 
upon the  duties  of  said  commissioners  shall  cease  and  termi- 
nate. If,  however,  at  said  first-named  election  **less  than  two 
thirds  of  the  qualified  electors  voting  for  and  against  the 
creation  of  the  proposed  county  vote  for  the  creation  of  said 
county,  then  this  act  shall  cease  to  be  of  any  force  or  efiect.'* 
Other  provisions  of  the  act  may  be  hereafter  noted,  but  are 
not  material  to  the  point  now  under  consideration,  except, 
perhaps,  the  concluding  sentence  of  the  act,  which  reads: 
*^This  act  shall  take  efiect  and  be  in  force  from  and  after  the 
date  of  its  passage  and  approval." 

The  proposition  is  not  disputed  that  the  legislature  has  no 
;power  to  delegate  its  legislative  authority;  but  the  question 
turns  upon  whether  this  is  a  delegation  of  such  authority  or 
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not  Concsel  for  appellant  has  cited  several  authorities  in 
support  of  that  contention,  among  them  Ex  parte  WaU^  48  Cal. 
279,  17  Am.  Rep.  425,  but  they  do  not  strike  us  as  being  in 
point  In  Ex  parte  Wall,  eupra,  and  State  v.  JPfetr,  38  Iowa, 
134, 11  Am.  Rep.  115,  the  real  question  was,  whether  the  legis- 
lature could  authorize  the  people  of  a  given  locality  to  sus- 
pend the  operation,  within  such  locality,  of  a  general  penal 
statute  of  the  state,  and  the  court  held  that  it  could  not  do  so. 
The  other  case  cited  was  similar  in  character.  While  there  is 
a  wide  diversity  of  opinion  in  the  reported  cases  as  to  what 
questions  the  legislature  may,  and  what  it  may  not,  submit  to 
the  arbitrament  of  the  people,  we  think  it  will  rarely  be  found 
that  the  submission  of  a  question  like  that  submitted  by  the 
act  now  under  consideration  to  a  vote  of  the  people  has  been 
held  to  be  a  delegation  of  legislative  authority. 

Mr.  Cooley,  in  his  work  on  Constitutional  Limitations,  in  dis- 
cussing this  subject  (pp.  141  et  seq.,  4th  ed.),  after  laying  down 
the  rule  in  very  strong  language  that  the  power  conferred  upon 
the  legislature  to  make  laws  cannot  be  delegatad  by  that  de- 
partment to  any  other  body  or  authority,  and  citing  many 
cases  in  support  of  it,  adds:  '^  But  it  is  not  always  essential 
that  a  legislative  act  should  be  a  completed  statute  which 
must  in  any  event  take  effect  as  a  law,  at  the  time  it  leaves 
the  hands  of  the  legislative  department.  A  statute  may  be 
conditional,  and  its  taking  effect  may  be  made  to  depend 
upon  some  subsequent  event.  Affirmative  legislation  may  in 
some  cases  be  adopted,  of  which  the  parties  interested  are  at 
liberty  to  avail  themselves  or  not,  at  their  option."  After 
citing  as  illustrations  the  cases  of  private  and  municipal  cor- 
porations, he  proceeds  (p.  144):  ''For  the  like  reasons,  the 
questions  whether  a  county  or  township  shall  be  divided  and 
a  new  one  formed,  or  two  townships  or  school  districts  formerly 
one  be  reunited,  or  a  city  charter  be  revised,  or  a  county  seat 
located  at  a  particular  place,  or  after  its  location  removed  else- 
where, or  the  municipality  contract  particular  debts  or  engage 
in  a  particular  improvement,  is  always  a  question  which  may 
with  propriety  be  referred  to  the  voters  of  the  municipality  for 
decision." 

This  principle  was  adopted  by  this  court  in  the  case  of  Up* 
ham  V.  Supervisors  of  Sutter  County,  8  Cal.  378,  where  it  was 
held  that,  while  the  legislature  cannot  delegate  its  legislative 
powers,  it  can  delegate  the  power  to  the  voters  of  a  county  to 
•elect  a  county  seat  therein;  and  also  in  People  v.  Bwr^  13  Id. 
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843,  where  the  legislature  had  passed  an  act  authorizing  the 
issue  of  certain  bonds,  unless,  upon  petition  duly  filed,  and  at 
an  election  thereupon  held,  the  people  of  San  Francisco  should 
vote  against  the  issuance  of  such  bonds.  Of  like  effect  is  the 
decision  in  Robinaon  v.  BidweU^  22  Cal.  879,  where  the  oourt 
held  that  the  vote  of  the  people,  under  an  act  providing  there- 
for, upon  a  proposition  to  issue  bonds,  and  where  the  bonds 
were  to  be  issued  or  not,  according  as  the  majority  of  the  votes 
should  determine,  was  not  an  act  of  legislation,  but  simply  an 
event,  upon  the  happening  of  which  the  law  is  to  take  effect 
See  also  Hobart  v.  Supervisors  of  Butte  County,  17  Id.  23. 

In  the  case  of  People  v.  NaUy,  49  Cal.  478,  this  court  held 
that  an  act  which  submits  to  a  popular  vote  of  the  electors  of 
a  county  the  question  whether  a  portion  of  the  territory  of  an 
adjoining  county  shall  be  annexed  to  it,  and  provides  that  if 
the  majority  of  the  votes  are  for  annexation,  then  the  organisa- 
tion of  the  adjoining  county  shall  be  abandoned,  and  its  ter- 
ritory shall  be  divided  and  annexed,  in  part  to  the  county  in 
which  the  vote  is  taken  and  in  part  to  another  adjoining 
county^  was  not  unconstitutional. 

On  the  authority  of  that  case  the  ruling  of  the  court  below 
in  this  case,  as  to  the  point  now  under  consideration,  should  be 
affirmed.  But  we  may  add  to  the  reasoning  given  in  the  case 
referred  to,  that  the  act  here  under  discussion  is,  in  its  nature 
and  effect,  an  enabling  act;  and  as  such  it  was  full  and  com- 
plete, as  an  act  of  legislation,  when  it  received  the  approval  of 
the  governor.  Its  purpose  was  to  enable  the  people  resident 
within  the  territory  described  in  the  act  to  segregate  them- 
selves from  the  county  of  Los  Angeles,  and  to  erect  and  main- 
tain for  themselves  a  county  government.  No  doubt  the 
legislature  had  the  power  to  create  a  new  county  without  sub- 
mitting the  question  to  a  vote  of  the  people,  as  Congress  had 
the  power  to  admit  California  into  the  Union  without  an  en- 
abling act;  but  as  the  burdens  of  the  new  local  government 
were  to  be  mainly  borne  by  the  people  within  the  territory,  it 
was,  in  the  language  of  Mr.  Cooley,  '*  with  propriety  referred 
to  the  voters  for  decision,"  and  they  were  permitted,  and  by 
pursuing  the  course  prescribed  by  the  terms  of  the  act  enabled, 
to  assume  the  position  of  a  county  in  the  state,  and  the  bur- 
dens of  a  county  government,  or  not,  as  they  should  elect;  just 
as  four  states  were  at  about  the  same  time  permitted  and  en- 
abled to  assume  the  position  and  burdens  of  states  in  the 
Union,  or  not,  as  the  peopll  tbtreof  respectively  should  at  the 
polls  decide. 
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Bat  U  is  farther  claimed  that  if  the  act  does  not  delegate  to 
the  people  the  power  to  create  the  law,  it  does  delegate  to  them 
the  power  to  repeal  it,  by  reason  of  the  sentence:  **  If,  at  each 
election,  less  than  two  thirds  of  the  qualified  electors  voting 
for  and  against  the  creation  of  the  proposed  coanty  vote  fur 
the  creation  of  said  coanty,  then  this  act  shall  cease  to  be  <rf 
any  force  or  effect";  and  that  by  reason  thereof  the  whole  act 
18  void.  If  the  effect  of  this  sentence  was,  as  claimed,  to  dele- 
gate to  the  people  the  power  to  repeal  the  act,  a  complete  and 
periiBCt  answer  to  the  objection  would  be  that  the  sentence 
mi^t  be  stricken  out  entire  without  affecting  any  other  por- 
tion id  the  act.  This  being  so,  the  presence  of  this  sentence 
does  not  render  the  whole  act  void:  RobinMon  v.  BidwdL^  22 
CaL  879;  PeopU  v.  If  My,  49  Id.  478;  Ex  parU  Frater,  54  Id. 
94.  But  we  do  not  think  that  such  was  the  force  or  effect  of 
this  clause.  The  law  was  complete  and  in  force  the  moment 
it  was  approved  by  the  governor.  It  provided  for  different 
steps  and  stages  of  proceedings  in  carrying  it  into  effect.  One 
of  its  provisions  was,  that  when  it  had  reached  a  certain  stage 
in  those  proceedings,  which  stage  must  be  reached  within  a 
time  limited  by  the  legislature,  the  further  proceeding  under 
it  should  depend  upon  the  happening  of  an  event  which  might 
or  might  not  happen,  to  wit,  the  favorable  vote  of  the  electors. 
If  that  event  or  contingency  happened,  then  all  the  remaining 
provisions  of  the  act  were  to  be  carried  into  effect;  and  this, 
too,  was  to  be  done  within  a  time  limited  by  the  act  If  the 
e?ent  did  not  happen,  then  by  its  own  terms  no  further  pro- 
visions of  the  act  were  to  be  carried  into  effect 

Not  only  had  the  legislature  the  power  to  provide  upon  what 
eoDdition  or  contingency  the  provisions  of  the  act  might  be 
carried  into  effect,  but  also  to  provide  within  what  time  it  must 
be  done,  if  done  at  all;  and  it  may  have  been  a  wise  provision, 
b  view  of  the  rapid  changes  taking  place  in  the  conditious 
of  the  sarrooDding  country  and  the  numbers  of  its  people,  to 
•ay  to  them,  If  you  do  not  choose  to  accept  the  permission 
granted  by  the  provisions  of  this  act  within  the  time  herein 
named,  it  shall  not  remain  an  open  permit,  to  be  accepted  at 
any  future  time.  It  may  very  well  be  that  the  l^slature  was 
willing  to  create  a  new  county,  located  and  bounded  as  pro- 
posed in  the  act,  at  that  time,  and  not  be  wiUing  or  deem  it 
wise  to  create  one  in  the  same  locality  or  with  the  same  boun- 
daries two  or  four  years  hence.  Conditions  may  so  change 
that  in  the  early  future  two  or  more  new  counties  may  bo 
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needed  in  that  part  of  the  state,  or  on  the  other  hand,  it  may 
not  be  desirable  then  to  make  any  change.  Whatever  may 
have  been  the  reason  which  moved  the  legislature  thereto,  it 
did  not  delegate  to  the  people  the  power  to  repeal  the  act,  but 
itself  said  that  if  the  provisions  of  the  act  were  not  accepted 
within  the  period  named,  they  should  not  thereafter  be  carried 
into  effect 

2.  Another  point  made  is,  that  the  act  is  in  violation  of  sec- 
tion 6,  article  11,  of  the  constitution,  which  provides  that  cor* 
porations  for  municipal  purposes  shall  not  be  created  by 
special  laws. 

This  point  does  not  seem  to  be  very  seriously  insisted  upon 
in  argument,  but  it  is  proper  to  notice  it.  It  is  sufiScient  to 
say  of  it  that  it  is  easily  deducible  from  the  constitution  itself, 
that  a  county  is  not  a  "corporation  for  municipal  purposes'* 
within  the  meaning  of  the  section  referred  ta  Article  11  is 
on  the  subject  of  "  cities,  counties,  and  towns.''  The  first  five 
sections  relate  entirely  to  the  organization  and  management 
of  county  governments;  the  first  section  giving  to  them  a 
designation  different  from  that  of  '*  municipal  corporations." 
It  reads:  '^  The  several  counties,  as  they  now  exist,  are  hereby 
recognized  as  legal  subdivisions  of  this  state."  With  the 
sixth  section  commence  the  provisions  in  reference  to  muni* 
cipal  corporations,  and  it  and  the  two  following  sections  are 
devoted  exclusively  to  that  subject,  having  nothing  in  them 
relating  to  counties  or  county  government.  So  also  with  sec- 
tion 19.  Sections  9  to  14,  inclusive,  and  sections  16,  17,  and 
18,  relate  to  subjects  which  are  common  to  both  counties  and 
cities  and  towns,  and  every  time  that  either  is  mentioned  the 
three  are  mentioned  by  name,  and  not  as  organizations  of  a 
single  class,  as  '*  municipalities"  or  "  municipal  corporations." 
Section  15  clearly  defines  the  distinction  between  the  two  as 
classes.  It  reads:  **  Private  property  shall  not  be  taken  or 
sold  for  the  payment  of  the  corporate  debt  of  any  political  or 
municipal  corporation.'^ 

It  is  clear,  therefore,  that  the  constitution  does  not  hold 
counties  to  be  municipal  corporations,  or  "corporations  for 
municipal  purposes";  but  so  far  as  they  are  to  be  regarded  aa 
corporations  at  all,  they  are  "political  corporations."  And 
this  is  in  harmony  with  the  common  acceptation  of  the  terms 
"municipality"  or  "municipal  corporation,"  as  used  in  the 
common  and  written  law  of  both  England  and  America  time 
out  of  mind.     This  view  is  also  in  harmony  with  those  pro- 
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fimons  of  the  statutes  and  codes  which  define  counties  to  be 
''bodies  politic  and  corporate,"  and  also  with  the  decision  of 
this  CGort,  made  before  the  adoption  of  the  constitution,  when 
it  declared  that  a  county  is  not  a  municipal  corporation  within 
the  meaning  of  that  term  as  used  in  the  Political  Code:  Peo* 
pb  ▼.  Sacfumento  County^  45  Cal.  695.  It  was  also  so  under- 
stood by  the  framers  of  the  constitution,  as  shown  by  the 
debates  in  oonyention:  See  vol.  2,  p.  1050,  and  toI.  8,  pp. 
1482, 1488,  1502,  1509. 

8.  It  is  also  claimed  that  the  act  is  void,  because  it  is  in 
oonffiet  with  or  passed  in  yiolation  of  article  4,  section  25, 
subdivision  33,  of  the  constitution,  wherein  it  is  provided  that 
^'the  legislature  shall  not  pass  local  or  special  laws  .... 
in  cases  where  a  general  law  can  be  made  applicable." 

This  point  is  not  well  taken.  While  it  may  be  found  prac- 
ticable, and  the  legislature  has  already  endeavored  by  a  single 
•et  to  provide  a  uniform  system  of  county  government,  we  can 
hardly  conceive  it  possible,  in  view  of  the  varied  conditions  of 
the  different  localities  in  this  state,  if  indeed  it  could  be  done 
m  any  state,  to  frame  a  single  law  which  should  meet  the  ne- 
oesrities  of  each  attempt  to  organize  a  new  ^'  political  subdi- 
vision of  the  state."  In  any  event,  whether  such  a  law  could 
''be  made  applicable"  depends  upon  questions  of  fact  which 
this  court  has  no  means  of  investigating,  and  upon  the  solu- 
tioQ  of  which  it  would  not  attempt  to  substitute  its  judgment 
in  place  of  that  of  the  legislature.  The  policy  of  adding  to 
the  number  of  the  *'  political  subdivisions  of  the  state  "  is  one 
to  be  determined  by  the  legislative  departm^t  of  the  govern- 
ment  in  each  instance  when  the  proposition  to  do  so  is  made; 
and  if  the  determination  be  favorable,  then  the  legislative  de- 
partment alone  must  fix  and  determine  the  boundaries  of  such 
subdivision. 

4.  Appellant  claims  that  several  distinct  and  separate  pro- 
▼isions  of  the  act  are  in  conflict  with  distinct  and  separate 
subdivisions  of  section  25,  article  4,  of  the  constitution,  pro- 
hibiting local  and  special  legislation  on  specific  subjects,  and 
that  as  to  each  of  those  provisions  it  is  unconstitutional  and 
void;  as  in  the  provision  defining  the  duties  of  the  commis- 
sioners, giving  them  the  power  to  create  supervisor,  school, 
and  road  districts,  and  election  precincts,  and  to  exercise  the 
powers  conferred  upon  boards  of  supervisors  in  the  matter  of 
calling  elections,  canvassing  the  returns,  and  the  like;  the  pro- 
vision classifying  the  county;  the  one  consolidating  oertain 


74  FsoPLB  V.  McFaddkn.  [CaL 

offices;  tbe  one  providing  for  the  transfer  to  the  new  connijt 
when  organised,  of  oertain  caases  which  may  be  then  pending 
in  the  courts  of  the  county  of  Los  Angeles;  and  perhaps  some 
others. 

It  would  extend  this  opinion,  beyond  any  limit  of  neoeerity 
to  discuss  each  of  these  objections  separately.  By  the  very 
terms  of  the  act  these  provisions  relate  to  the  mere  incidents 
of  the  organisation  of  the  county,  and  provide  for  acts  which 
must  be  done  in  order  to  complete  the  organisation  and  pre- 
serve the  orderly  and  harmonious  administration  of  the  goT- 
ernment  and  the  laws.  None  of  them  extend  in  their  operation 
beyond  the  time  when  the  organization  shall  have  become 
complete,  and  the  subject-matters  of  its  jurisdistion  under  the 
general  laws  shall  have  been  brought  and  placed  under  its 
control,  except,  it  may  be,  the  single  one  of  the  classification 
of  the  county,  and  that  extends,  as  does  the  classification 
already  made  of  all  the  other  counties,  only  until  the  taking 
of  the  next  census  and  the  readjustment  of  representation.  It 
was  and  is  the  duty  of  the  legislature  to  classify  all  the  coun- 
ties, and  for  this  purpose  it  may  classify  them  by  population- 
Const.,  art  11,  sec.  6.  It  had  done  this  as  to  all  the  other 
counties;  and  it  must  necessarily  classify  every  new  county 
as  it  is  organized,  according  to  the  best  information  at  its 
command,  until  such  time  as  the  new  county  can  fall  into  the 
line  of  classification  prescribed  by  the  general  law.  It  did  so 
classify  this  one,  the  classification  to  remain  in  force  ontilf 
and  only  until,  a  readjustment  of  the  classification  of  all  the 
counties  will  take  place  under  the  provisions  of  the  general 
law  on  that  subject.  We  have  no  doubt  of  the  authority  of 
the  legislature  to  do  this;  and  as  to  the  objections  of  a  like 
character  made  to  other  separate  provisions  of  the  act  we  may 
say,  the  legislature,  having  the  power  to  create  and  organise  a 
new  county,  had  power  and  authority  to  adopt  the  measures 
necessary  to  its  complete  organization,  and  to  the  bringing  and 
placing  of  the  subject-matters  of  the  jurisdiction  of  its  courts 
or  officers  under  their  control;  and  all  this  might  be  done  by 
tbe  same  act:  these  things  were  germane  to  the  main  object 
of  the  bill.  Unless  the  validity  of  the  whole  act  depends  upon 
the  constitutionality  of  one  or  more  of  these  provisions  of  detail 
for  the  organization,  the  court  ought  not  in  this  action  to  ex* 
press  an  opinion  as  to  the  constitutionality  of  these  separate 
provisions.  It  will  be  time  enough  to  pass  upon  those  previa^ 
ions  when  some  right  dependent  upon  the  disputed  proviaioa 
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b  broaght  before  {be  eoart  for  adjudication:  Brool$  t.  FUehsr^ 
79  CaL  173. 

No  one  of  them  chat  is  now  questioned  seems  to  be  so  blended 
with  the  general  scope  and  purpose  of  the  act  as  a  whole  as 
to  affect  the  yalidity  of  the  whole  act,  or  any  other  of  its  pro- 
▼irions;  therefore  its  invalidity  (if  it  should  be  invalid)  would 
not  defeat  the  general  scope  and  purpose  of  the  act.  As  to 
the  objection  made  to  the  provisions  in  regard  to  the  holding 
of  the  eleetions,  the  manner  of  conducting  them,  and  des- 
ignating the  plaees  of  voting,  the  constitution  itself  expressly 
excepts  the  case  of  the  organisation  of  new  counties  from  the 
inhibition  against  local  and  special  legislation:  Art  4,  sec.  26, 
rabd.  11.  And  here  it  may  be  remarked  that  this  very  ex- 
ception shows  that  the  framers  of  the  constitution  recognized 
the  probable  necessity  of  legislation  which  might  be  denomi- 
nated local  or  special  in  cases  of  the  organisation  of  new  coun- 
ties. 

But  it  is  contended  that  the  court  ought  now  to  determine 
the  question  of  the  constitutionality  of  these  separate  pro- 
fisions  to  which  attention  is  called,  and  of  each  of  them,  even 
if  they  do  not  go  to  the  merits  of  the  whole  act,  and  if  any  of 
them  be  found  to  be  unconstitutional,  then  to  consider  and  de- 
termine the  question  of  whether  or  not  the  people  would  have 
been  likely  to  have  accepted  the  provisions  of  the  act  as  a  whole, 
and  perfected  an  organisation  under  it,  if  the  provisions  so  found 
to  be  nnconstitntional  had  been  omitted  from  it.  This  is  in- 
viting the  coari  to  enter  a  field  of  pure  conjecture,  and  upon  a 
tpeenlation  as  to  probabilities  in  which  we  cannot  indulge. 
Ill  that  we  need  to  say  here  is,  and  that  we  do  say,  that  the 
vole  of  the  people  was  not  an  act  of  legislation,  and  that  the 
set  tat  the  organisation  of  the  county  of  Orange  is  not,  as  a 
whole,  or  in  any  matter  which  affects  its  general  scope  and 
porpose,  in  conflict  with  the  constitution. 

The  judgment  appealed  from  is  affirmed  in  each  casa 

Srisms.  — It  is  the  proTinoe  of  the  legislatare  to  dedde  upon  the  «»•* 
|iiiKmo|  of  an  aet»  and  the  qaeetioa  cannot  be  reviewed  by  the  ooorte: 
PtofU  T.  FUmbtg,  10  CoL  663.  So  it  is  the  pitnrinoe  of  the  legiilatare,  not 
if  tiM  eosrti^  to  decide  whether  a  statnte  riolatet  a  provision  of  the  oonsti- 
titian  providing  that  a  special  law  mnst  not  be  enacted,  when  a  general  law 
CMiabe  pasMd  to  effsot  the  desired  result:  JSvantmUe  v.  State,  IIS  Ind.  426. 
Th«  lirgiriaturt  has  power  to  pass  special  acts  for  special  purposes  without 
iafrin^ng  upon  the  operatioa  of  other  general  laws:  Brodhiod  v.  Mihoautee^ 
19  Wis.  624;  88  Am.  Dec.  711;  compare  AQen  ▼.  Pioneer  Press  Co.,  40  Minn. 
U7i  12  Am.  St.  Bepw  707,  and  nofee  as  to  statates  of  local  application. 
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attaehinent  Imned  at  the  suit  of  dtisens  of  the  itata  of  Califcr- 
nia  to  enforce  a  juat  demand  against  the  owner  of  the  property. 

The  solution  of  this  question  depends  upon  the  effect  to  be 
given  to  the  order  of  the  court  of  Missouri,  under  whoae  ap- 
pointment the  plaintiffs  are  acting. 

For,  we  repeat,  the  mere  possession  by  the  plaintiffs  of  the 
debtor's  property,  however  lawful,  does  not  screen  it  from  at- 
tachment. To  show  a  right  superior  to  that  of  creditors,  they 
must  fall  back  upon  the  order  appointing  them  receivers,  and 
must  depend  upon  the  comity  of  this  state  as  to  the  effect  to 
be  allowed  that  order. 

The  substance  of  that  order  has  been  already  stated.  It 
does  not  pretend  to  vest  the  title  to  the  property  of  the  rail- 
road company  in  the  receivers;  it  merely  directs  them  to  take 
possession  of  and  use  the  property  for  the  benefit  presumably 
of  creditors  of  the  company  who  have  resorted  to  that  particu- 
lar forum  for  the  enforcement  of  their  debts. 

The  authorities  as  to  the  effect  to  be  given  in  other  jurisdic- 
tions to  such  orders  are  collected  in  a  note  to  the  case  of  Alley 
V.  Ccuparij  6  Am.  Si  Rep.  186.  The  result  is  summed  up  by 
the  editor  (p.  189)  as  follows:  "We  deduce,  therefore,  from  a 
thorough  examination  of  the  cases  and  text-books  upon  the 
subject,  that  the  great  weight  of  authority  is,  and  should  be, 
in  keeping  with  the  decision  rendered  by  Mr.  Justice  Wayne 
in  Booth  V.  Clarky  17  How.  334,  that  a  fordgn  receiver  has  no 
right  to  sue  in  another  state;  but  that,  on  the  ground  of  com- 
ity, the  court  will,  in  a  just  and  proper  exercise  of  a  sound 
legal  discretion,  permit  such  suits  to  be  maintained  for  the 
purpose  of  thereby  doing  justice  where  the  good  of  a  large 
number  would  demand  it,  by  recognizing  the  orders  and  judg- 
ments of  the  courts  of  a  sister  state.  But  in  none  of  the  cases 
is  such  right  to  sue  conceded,  or  the  suit  permitted  to  be  main- 
tained by  the  foreign  receiver,  where  the  claim  sought  to  be 
enforced  conflicts  with  the  rights  of  citizens  or  creditors  in 
the  state  where  the  suit  is  brought" 

We  think  that  the  effect  of  the  decisions  is  correctly  stated 
in  this  extract  from  Mr.  Freeman's  note,  and  we  think  that  in 
this  case  justice  to  our  own  citizens  requires  that  we  should 
not  extend  the  principle  of  comity  so  far  as  to  award  this 
property  to  the  representatives  of  creditors  residing  in  other 
states,  and  who  are  seeking  to  hold  it  for  their  own  exclusive 
benefit 

The  judgment  and  order  appealed  from  are  reversedi  and 
cause  remanded. 
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TaoKinoif,  J.,  daHrered  »  disaenting  opinion,  of  whioh  the  fonowiiiy  b  » 
ijMipiis:  It  io  argued  that  tho  plaintiffs,  suing  as  raooiTers,  cannot  maintam 
tUi  aoiioBy  inaiininoh  as  a  rooetTer  oannot  maintain  an  action  ont  of  the 
jsrisdieiMn  el  the  eourt  whioh  appointed  him.  Conoeding  this  to  be  the 
gmwsl  rnU*  etOl  the  plaintifb  can  maintain  this  aetion.  The  right  to  sue  is 
fboded  OQ  the  possession  of  the  oar  delivered  to  the  plaintifls,  as  reoeiyers, 
bj  the  noaipany,  at  Toledo^  and  its  being  taken  from  that  place  by  the  plain- 
tift,  in  tiMir  maaagement  and  carrying  on  ol  the  business  of  the  company, 
to  81  Loiiia.  where  it  was  loaded'aad  sent  to  San  Francisca  This  posses 
M  waa  given  in  pursuance  of  the  order  of  the  oourt»  and  was  never  after- 
mtd  distnrbed  by  the  company.  It  remained  in  the  rooeivers  unchanged 
ntil  the  ear  was  attached  in  this  state.  During  the  period  of  this  posses 
lio^  the  plaintiflii,  without  challenge,  used  this  car  in  carrying  on  the  bnsi> 
assB  of  the  railroad  company.  This  continued  possession  was  lawful,  and 
Tssted  in  them,  as  individuals,  a  special  property,  on  which  they  can,  as 
iadividnab,  maintain  thia  action.  This  oondnston  is  supported  on  prinoiple 
sad  by  authority:  Okkago  €ie,AB.Co.r.  Keohtk  Northern  lAm  Packet  Obi, 
106 Dl.  317;  48 Am.  Rep.  657;  Ooffiilv.  Wooldridge. S  Bext.  560;  36  Am.  Rep. 
710;  Pond  V.  Cooke,  46  Ckmn.  126;  29  Am.  Rep.  668;  MeAlpim  v.  Jomi,  10 
U.  Ann.  M2;  i^mrtl  v.  OS^  qfBUubelh,  41  N.  J.  L.  1. 

The  inupeity  sued  for  in  this  case  was  in  the  possesrion  of  the  receivers 
vithtn  the  juriadietion  of  the  court  appointing  them.  They  got  their  poeses- 
sisn  in  duo  by  delivery  from  the  owner,  and  took  the  car  to  81  Louis,  where 
it  waa  within  the  jurtsdicti<m  of  the  circuit  court  of  the  United  States  for  the 
ssstem  district  of  Missouri.  The  fact  that  they  got  poosession  of  the  oar 
snt  of  the  Jurisdiction  of  the  appointing  court  cannot  make  any  material 
fiflbrsnce,  wban  the  property  was  at  once  carried  into  such  jurisdiction,  and 
retained  in  their  possession.  It  cannot  affect  the  right  of  the  plain- 
to  recover  that  the  car  was  afterwards  sent  by  them,  in  the  course  of 
duty,  and  in  the  prosecution  of  the  business  which  they  were  appointed 
tacsrry  on:  ClAeago  etc.  R,  B,  Co.  v.  Keokuk  Northern  Line  Packet  Co.,  108 
DL  328;  48  Am.  Rep.  667.  In  the  same  line  of  decision  are  Low  v.  Bwrowe, 
12 Qd.  188,andZ.eiaif  V.  Adame,  70 Id.  408, 69  Am.  Rep. 428;  and  also  If  iOainsoa 
V.  (Mer,  28  Fed.  Rep.  639,  where  a  judgment  was  recovered  by  a  receiver 
ef  a  eerpovation  i^pointed  by  a  New  Jersey  courts  and  the  receiver,  as  owner 
ef  the  judgment  in  hie  individual  capacity,  was  allowed  to  recover  on  it  in  a 
aetien  broogfat  in  the  United  States  circuit  court  for  the  southern  district  of 
KawTork.  See  also  Biddle  v.  WUkku,  1  Pel  686;  Taknage  v.  Chapel,  16  Mass. 
71;  Treeetkidi  v.  Anetin,  4  Mass.  34, 36;  Barker  v.  HSggins,  41  Md.  639;  Cheny 
V.  Speigki^  28  Tez.  603;  Rndte  v.  Taylor,  49  Miss.  662;  Morton  v.  ifalo^  64 
Ma  408;  Story  on  Conflict  of  Laws,  sees.  516, 517.  The  cases  above  referred 
to  are  all  governed  by  the  rule  that  a  title  to  personal  property  once  vested 
sad  duly  acquired  by  the  lex  rei  eUa  will  be  deemed  valid,  and  be  respected 
IS  a  lawful  aikd  perfect  title  in  every  other  country:  Id.,  seo.  884.  There  is 
tfthing  in  the  foregoing  in  conflict  with  what  is  laid  down  in  Booth  v.  Clark, 
n  How.  322.  The  action  in  that  case  was  attempted  to  be  maintained  in 
the  siieait  court  for  the  district  of  Columbia,  on  the  mere  order  of  a  chancery 
ssnl  of  the  state  of  New  York  appointing  a  receiver.  The  receiver  ao  ap- 
psiatsd  failed  to  show  that  he  had  ever  had  possession  oi  the  claim  or  the 
evidsnoea  of  the  daim  the  proceeds  oC  which  he  sought  to  recover.  On  the 
ssatnry^  the  daim  had  always  been  in  the  possession  of  another.  The  conrt 
an  the  delay  of  the  receiver  to  take  ateps  to  get  possession  of  this 
kterial  fact  in  the  case.     Booth  v.  dark,  enpm,  was  properl j 
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•haimelarlBBd  In  ffmmrd  ▼.  Duroiii;  19  Fed.  Bap.  477,  M  an  action  lij  a  re- 
eeirar,  a  mere  offioer  and  aanrant  of  the  ooart  i^pointixig  him,  and  fkarinx  no 
tiUo  to  the  fond  by  aasignment  or  oonveyauoe,  or  other  lien  or  intereat  than 
that  derived  from  hia  appointment.  It  may  well  be  conceded  that  anch  an 
offioer,  on  anch  a  ahowing  of  title,  oannot  recover  in  a  forei|{n  jariadietioB. 
If  the  reoeiTer  in  Booth  ▼.  Clarke  M^ini,  had,  after  hia  appointment^  got  poe- 
aeasion  of  the  olaim  prior  to  ita  ooming  to  the  handa  of  Glark'a  aaaignee  in 
bankmptcy,  and  thia  had  been  ahown,  the  court  would,  no  doubt»  in  aocord* 
ance  with  the  principle  of  ita  rule  laid  down  in  BtdcUe  r.  WiUMUf  1  Pet.  686| 
have  held  in  favor  of  Booth,  who  would  then  haTo  ahown  an  individual  and 
peraonal  right  to  recover.  The  caaea  which  follow  Bootik  v.  Clark,  tmprci^  are 
like  it  in  the  material  feature  above  pointed  outk  In  all  theae  caaea  the  re- 
ceiver relied  on  hia  order  of  i^pcintment  merely  to  recover.  If  thia  court 
aaactiona  the  contention  of  plaintiflfa*  eounael,  it  will  authoriae  the  taking  of 
property  from  the  handa  of  a  court  having  ample  juriadiction,  which  had, 
through  the  agency  of  a  receiver  (ita  own  inatrument),  gotten  lawful 
aion  of  property,  and  whoae  poaMoaion  waa  lawful,  when  thia  property 
attached  here. 

The  atatementa  made  in  the  note  referred  to  in  the  prevailing  opinion  re- 
late merely  to  a  auit  by  a  receiver  in  a  foreign  juriadiction,  where  he  had 
never  reduced  the  property  to  poaaeaaion,  and  reUee  aolely  on  the  order  ef 
appointment  to  recover.  A  oareful  peruaal  of  the  note  will  make  thia  Ofvi- 
dent.  It  citee  no  caae  which  holda  that  a  receiver,  after  he  haa  reduced  tlie 
property  of  the  litigant  to  poaaeaaion,  and  it  ia  taken  from  him,  cannot  aae 
for  it  in  any  juriadiction  where  he  can  find  it.  The  title  veata  in  thn  re- 
ceiver when  he  haa  reduced  the  property  to  poaaeaaion,  and  on  thia  title  he  oan 
recover.  The  title  thua  veated  givea  him  a  right  to  recover  in  the  oonrta  ef 
every  civiliaed  country,  not  aa  a  matter  of  comity,  but  of  rights  No  oonrt 
haa  a  right  to  take  the  property  of  one  peraon  and  give  it  to  another,  or  have 
it  add  for  the  benefit  of  another.  Conaiderationa  of  comi^  only  ariae  where 
the  receiver  anea  in  a  foreign  jurisdiction  on  the  mere  order  of  appointment. 
Comity  allowa  anch  auit  where  there  ia  no  legal  policy  that  foibida  ik  Snob 
a  caae  ia  fTinti  v.  mkabtih,  41  N.  J.  L.  1. 

The  apeoial  property  veated  in  the  receiver  givea  him  a  title  on  whidi  he 
oan  recover  anywhere.  A  aheri£F  geta  only  a  apecial  property  where  hn  hna 
levied  an  execution,  and  ou  auch  title  he  can  aue  and  recover  anywhm^ 
The  title  of  the  receiver  veated  when  he  reduced  thia  car  to  poaaeaaion  by 
the  consent  of  the  corporation.  He  then  aent  it  out  of  the  atate  of  Miaaovii 
for  a  lawful  purpose.  Why  haa  a  creditor  a  right  to  attach  it?  It  waa  no4^ 
when  attached,  the  property  of  the  corporation,  but  of  the  receiver  of  the 
court,  of  which  the  receiver  ia  the  hand  and  inatrument.  A  creditor  cannot 
attach  the  property  of  one  person  to  pay  a  debt  due  him  by  another.  The 
atatement  in  the  complaint  that  the  plaintifia  were  appointed  reoeivera  by 
the  court  in  Misaouri  ahowa  the  origin  of  their  right;  but  it  ia  further 
alleged  that  the  plaintifb  took  possession  of  the  car,  and  held  it  until  anoh 
possession  waa  interfered  with  by  the  defendant.  The  plaintifh  oonnt 
apeoially  on  their  own  possesaiou,  and  there  ia  nothing  to  prevent  them  from 
recovering  on  their  individual  righta.  The  averment  aa  to  their  being 
eeivera  may  be  regarded  aa  cieseriptio  penofua,  and  may  be  rejected  aa 
plusage,  in  accordance  with  the  rule  laid  down  in  Lem»  v.  AdamM^  70  UaL 
411,  412;  659  Am.  Bep.  42Sw  The  judgment  and  order  ahould  be  ^ffir'ntrd. 
MoFarland,  J.,  alao  disaented,  and  concurred  with  moat  of  the  views 
preaaed  in  the  disaenting  opinion  of  Mr.  Juatioe  Thornton. 
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Ov  note  to  AUeif  ▼.  Ckupari^  9  An.  St.  Rep.  179-190,  was  referred  to  end 
ralied  npoa  botii  m  the  preTafUng  and  in  the  dusenting  opinion  in  the  prii^ 
eipel  flua.  We  traat  that  this  will  not  he  regarded  ae  toffieient  to  oonviot 
■s  either  of  amhignity  or  of  eeU-contradiction  in  what  was  eaid  in  that  note. 
We  there  nndsrtook  to  state  the  general  mle  controlling  aotiona  b/  reoeiTors 
hraoght  ineonrts  other  than  thoee  of  the  state  in  which  they  were  appointed, 
tat  ve  also  stated  the  qnalifioationfl  of  that  mle  now  reoogniaed  by  the  vast 
Majority  ef  the  eonrta  whieh  have  considered  it;  and  while  we  stated  the 
gneral  nde  aa  it  is  quoted  in  the  proTailing  opinion,  we  have  no  doabt  that 
ve  alio  showed  tiiat  qnalifications  of  it  had  been  reoognixed,  and  that  those 
^udifleationa  were  sncih  aa  were  relied  upon  by  Judge  Thornton  in  hie  dia- 
■aring  opinion;  and  ae  between  the  dissenting  and  the  prevailing  opinion  in 
the  principal  ease^  we  donbt  not  that  the  former  more  correctly  repreeents 
the  law  vpioB  the  snhjeot  aa  tt  ia  now  generally  reoogniaed  in  the  United 
SUtee. 

The  error,  m  we  eonoeiTe  it»  hi  the  prevailing  opinion  k  in  assuming  that 
the  daim  sooght  to  be  enforced  conflicts  with  the  rights  of  ottiaens  and 
creditors  of  the  state  in  whirii  the  suit  was  brought.  The  property  in  con- 
treveny  had  never  been  in  the  atate  of  California,  so  f ar  aa  the  record  shows, 
satO  it  was  brought  there  by  the  receiver  in  the  discharge  of  his  dutiee  aa 
n<dL  It  waa  in  another  jurisdiction  when  the  receiver  was  appointed.  Pnr- 
■aaat  to  the  order  of  the  court,  and  by  virtue  of  his  rights  as  receiver,  he 
had  taken  poeeeesioa  of  the  property.  The  creditors  in  California  had  no 
Mpecial  ri^ts  with  regard  to  that  property;  they  coold  not  have  attached  i^ 
«r  levied  any  other  writ  upon  it,  in  the  etate  of  California,  because  it  wae  not 
tad  never  had  been  within  the  reach  of  any  procees  which  could  issue  in  that 
itate;  and  it  cannot  be  truly  aaeerted  that  if  the  court  in  the  principal  case 
had  mistained  the  daim  of  the  receiver  that  the  California  creditors  would 
have  been  in  any  worse  position  than  if  such  receiver  had  never  been  ap- 
pointed or  had  never  taken  poeeeseion  of  the  property  in  controversy. 

By  the  ^ppoantment  of  the  receiver  and  his  taking  possession  of  the  prop- 
wtf  ,  it  waa  plaoed  in  enstody  of  the  law,  and  aa  the  California  creditors  had 
ae  aeaae  ef  enforoing  their  chdme  against  the  property  before  it  waa  taken 
iato  sndi  enstody,  they  were  not  injured  thereby,  and  there  was  no  saiB* 
cieat  reason  to  refusing  to  aid  the  court  out  of  whoee  possession  the  prop- 
wtf  wae  taken  to  regain  euch  poeaession.  The  general  mle  and  the  limi- 
tUaon  ef  it  applicable  to  thia  case  were,  in  onr  judgment,  correctly  stated 
hythe  sapremo  court  of  Illinois  in  the  following  language:  "The  general 
doetrine  Uiat  the  powers  of  a  receiver  are  co-extensive  only  with  the  juris- 
<Aietion  of  the  court  making  the  i^pointment^  and  particularly  that  a  foreign 
leeaiver  ehonld  not  be  permitted,  aa  against  the  claims  of  creditors  residing 
ia  another  state,  to  remove  from  such  state  the  assets  of  the  debtor,  it  being 
the  policy  oi  every  government  to  retain  in  ita  own  hands  the  property  of  a 
dsbfeor  until  all  domeetie  daims  against  it  have  been  satisfied,  we  fully  con- 
eode,  and  were  thia  the  case  of  property  situate  in  this  state,  never  having 
hooa  within  the  jnriedietion  of  the  court  that  appointed  the  receiver,  and 
eevor  having  been  in  the  poessssion  of  the  receiver,  it  would  be  covered  by 
the  above  prinoiplee,  which  would  be  decisive  against  the  daim  of  the  appel- 
lee. Bat  the  faeir  that  the  property  at  the  time  of  the  appointment  of  the 
■eoohrer  wae  within  the  Juriadietion  of  the  court  making  the  appointment, 
end  wae  there  taken  into  the  aotnal  poeaeesion  of  the  reoeiver,  and  continued 
ia  hie  possession  until  it  waa  attached,  take  the  caae,  aa  we  conceive,  out 
d  the  rsnge  of  the  foregoing  prindplee.  We  are  of  the  opinion  that  by  the 
AH.  01.  BMf^  VOL.  xy.—i 
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reoairer't  ttking  pomeMion  of  the  barge  in  questioa  within  the  )iiriidietine 
of  the  ooori  that  appointed  him,  he  beoune  vested  with  a  special  property  in 
the  barge,  like  that  whioh  a  sheriff  aoquiros  by  the  seimre  of  goods  in  ezo> 
eation,  and  that  he  was  entitled  to  protect  this  special  property  while  it  ooo- 
tinned,  by  action,  in  like  manner  as  if  he  had  been  the  absolute  owner. 
Having  taken  the  property  in  his  possession,  he  was  responsible  for  it  to  the 
eoort  that  appointed  him,  and  had  given  a  bond  in  a  large  sam  to  cover  his 
responsibility  as  a  receiver,  and  to  meet  sneh  liability  he  might  maintain  any 
appropriate  proceeding  to  regain  possession  of  the  barge  which  had  been 
taken  from  him:  Boyle  v.  Tawnet,  9  Leigh,  ISS;  Singerlp  v.  Fox,  75  Pa.  St  114. 
It  is  well  settled  that  a  sheriff  does  by  the  seizuro  of  goods  in  ezeoation  ac- 
quire a  spooial  property  in  them,  and  that  he  may  maintain  trespass,  trover, 
er  replevin  for  them":  Chkago,  li.^  A  8L  P,  IVy  v.  KeohA^  108  HL  S17;  48 
Am.  Bep.  657;  OagiU  v.  Wooidridge,  8  Baxt.  680;  S5  Am.  Rep.  716;  Pamd  v. 
Cw^  45  Conn.  126;  29  Am.  Rep.  66& 

It  will  be  observed  that  the  legitimate  oonseqnenoe  of  the  application  of  the 
mle  supported  by  the  prevailing  opinion  in  the  principal  oase  is  the  anb- 
stantial  denial  of  the  right  of  the  courts  to  appoint  receivics  of  the  property 
of  railways  and  of  other  property,  which,  in  its  ordinary  use,  must  neces- 
sarily cross  state  lines;  for  the  right  to  appoint  a  receiver  of  such  property  is 
fruitless  if  the  property  may  not  be  used  in  its  ordinary  way  without  expos- 
ing the  receiver  to  its  loss  at  the  instance  of  creditors  residing  in  another 
state  into  which  it  may  be  taken.  If  receivers  of  such  property  are  ta  be 
appointed  at  all,  the  courts  of  different  states  must  necessarily,  in  the  exer- 
cise of  that  comity  which  they  would  like  to  have  conceded  to  their  own 
judicial  proceedings,  protect  the  possession  of  receivers  bringing  property 
within  states  other  than  that  wherein  they  were  appointed.  If  the  reoeiver 
of  a  railway  may  not  use  its  oars  in  transporting  freight  into  other  states 
without  forfeiting  his  special  property  therein,  then  his  receivership  is  a  sub- 
stantial condemnation  to  idleness  and  deoay  of  the  property  which  waa  in* 
trusted  to  his  care  in  the  hope  that,  through  his  agency,  it  might  oontinuo  to 
answer  the  public  and  private  purposes  for  whioh  it  was  originally  acquired, 
and  at  the  same  time  realise  just  profits  for  these  owning  cr  having  lieas 
uponil 
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CouNTxaoLAiM  sot  up  by  the  defendant;  and  a  motion  to  dismiss  aa  ap- 
peal upon  the  ground  that  defendant's  demand  upon  his  oonnterolaini 
does  not  amount  to  three  hundred  dollars  will  be  denied.  In  an  action 
brought  to  recover  a  money  demand,  the  ad  cUsmnHm  clause  of  the  com* 
plaint  is  the  test  of  jurisdiction;  and  if  the  amount  sued  for  is  largo 
enough  to  give  the  superior  court  jurisdiction,  the  supreme  court  has 
jurisdiction  on  appeal,  whether  the  appeal  be  taken  by  the  plaintiff  or 
defendant. 
OoNTfUOT  FOB  PxBMANBNT  Emfloymbnt,  Mbanino  ov.  —  Where  an  em* 
ployer  agrees  that  the  employment  shall  be  permanent  as  long  as  ths 
employee  desires  to  make  it  so,  in  consideration  of  the  latter's  using  his 
best  efforts  to  extend  the  business,  such  agreement  does  not  mean  tha4 
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flie  MnpI<qnMnt  thall  be  for  life,  or  for  any  fixed  or  oertahi  period.  Vat 
only  tbeA  it  ehall  continae  indefinitely,  and  until  one  or  the  other  of  the 
puiiee  shall  wish  for  some  good  reason  to  sever  the  relation. 

Ihplotke  JcsrmED  in  TBRMiifATiRO  Contract  of  Hiring  whbn.  — 
Where  an  employer  agrees  to  pay  an  employee  a  fixed  minimnm  sal* 
try,  upon  the  latter's  representations  as  to  the  business  at  his  command, 
vhh  an  understanding  that  the  compensation  shall  be  increased  as  the 
businsen  increases,  and  the  representations  of  the  employee  prove  to  be 

^  untrue,  and  the  business  does  not  justify  the  payment  of  the  minimum 
silary  promised,  the  employer  is  justified  in  refusing  to  continue  the 
employment,  unless  the  employee  will  accept  for  his  services  a  fair  and 
latable  proportion  of  the  profits  actually  arising  from  the  business  con- 
trolled by  him;  and  if  such  an  offer  is  made  to  him,  and  refused  by  him, 
•nd  he  thereupon  leaves  the  employment^  his  leaving  will  be  deemed 
voluntary. 

AcnoN  to  recover  damages.    The  opinion  etates  the  case. 
Jarboe^  HarrisoTiy  and  OoodfeUoWj  for  the  appellants. 
Henry  Perry^  for  the  respondent. 

Belchbb,  C.  C.  The  plaintiff  brought  this  action  to  recover 
damages  for  his  wrongful  dismissal  from  the  employment  of 
defendants.  It  is  alleged  in  the  complaint  that  defendants 
were  carrying  on  the  business  of  grocers  in  the  city  of  San 
Francisco;  that  they  negotiated  with  plaintiff  to  enter  into 
their  employment  as  solicitor  for  customers  for  their  gro- 
eeries,  teas,  wines,  etc.;  and  that  on  the  twenty-fourth  day  of 
Noyember,  1886,  it  was  agreed  by  and  between  plaintiff  and 
defendants  that  in  consideration  of  his  entering  into  their 
employment  as  such  solicitor,  and  using  all  his  efforts  to 
secare  certain  named  persons  as  customers,  and  to  extend 
their  business,  *'they  would  give  him  permanent  employment 
60  long  aa  be  should  use  his  best  efforts  to  extend  their  busi- 
ness, paying  him  at  the  rate  of  twenty  dollars  per  week,  and 
increase  his  salary  as  the  business  increased  ";  that  plaintiff 
performed  all  the  conditions  of  his  contract,  procured  the 
persons  named  and  others  as  customers  for  defendants,  and 
largely  increased  their  profits;  but  that  defendants,  on  the 
second  day  of  April,  1887,  wrongfully,  and  without  just  or 
reasonable  cause,  dismissed  plaintiff  from  their  employment, 
to  bis  damage  in  the  sum  of  six  thousand  dollars,  for  which 
he  asked  judgment. 

The  answer  denied  the  foregoing  allegations  of  the  complaint, 
tnd  alleged  that  in  November,  1886,  they  employed  plaintiff, 
upon  his  representations  that  be  could  bring  to  them  orders 
fitf  groceries  amounting  to  between  two  thousand  and  three 
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thousand  dollani  per  month;  that  it  was  then  agreed  that  plain- 
tiff should  be  paid  a  salary  of  twenty  dollars  per  week  until  it 
could  be  ascertained  what  amount  of  orders  he  could  bring  to 
defendants;  that  he  continued  in  their  employ  until  about 
the  9th  of  April,  1887;  that  he  did  not  bring  to  them  orders 
amounting  to  two  thousand  dollars,  or  to  any  sum  exceeding 
four  hundred  dollars  per  month;  that  the  wages  paid  him  at 
all  times  exceeded  the  profits  derived  from  the  business  brought* 
in  by  him;  that  on  or  about  the  1st  of  April,  1887,  defendants 
proposed  to  pay  plaintiff  certain  sums  in  proportion  to  the 
business  he  should  bring  them,  and  that  he,  after  taking  time 
to  consider  the  proposition,  declined  to  accept  it,  and  then  toI- 
untarily  left  their  employment  Defendants  further  set  up  a 
counterclaim  for  $251,  money  lent 

The  court  found  the  facts  as  to  the  employment  and  dismis- 
«al  of  plaintiff  to  be  as  alleged  in  the  complaint,  and  that  he 
€ustained  damage  by  the  dismissal  in  the  sum  of  $190,  for 
which  sum  judgment  was  entered  in  his  favor.  There  was  no 
finding  as  to  the  counterclaim,  or  as  to  any  of  the  affirmative 
allegations  of  the  answer. 

The  defendants  moved  for  a  new  trial,  which  was  denied, 
and  have  appealed  from  the  judgment  and  order. 

1.  The  respondent  moves  to  dismiss  the  appeal  "  upon  the 
ground  that  the  demand  of  defendants  upon  their  counter- 
claim on  file  herein  does  not  amount  to  the  sum  of  three  hun- 
dred dollars,  and  that  this  court  has  no  jurisdiction  to  hear 
said  appeal." 

The  motion  to  dismiss  the  appeal  should  be  denied.  The 
power  of  this  court  to  hear  and  determine  the  matters  in  con- 
troversy here  is  in  no  way  dependent  upon  the  counterclaim 
8et  up  by  defendants.  Under  our  present  constitution  and 
laws,  when  an  action  is  brought  to  recover  a  money  demand, 
the  ad  damnum  clause  of  the  complaint  is  the  test  of  jurisdic- 
tion. If  the  amount  sued  for  is  large  enough  to  give  the 
superior  court  jurisdiction,  the  supreme  court  has  jurisdiction 
on  appeal;  and  this  is  so  whether  the  appeal  be  taken  by  the 
plaintiff  or  defendant:  DashieU  v.  Slingerland^  60  Cal.  653; 
Bailey  v.  Sloan,  65  Id.  387. 

2.  It  is  contended  for  appellants  that  the  findings  were  not 
justified  by  the  evidence,  and  we  think  this  contention  should 
be  sustained.  It  appears  from  plaintiff's  testimony  that  he 
had  been  in  the  employment  of  one  Lebenbaum,  soliciting  or- 
ders for  groceries,  and  had  been  receiving  from  forty  to  fifty 
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dollan  per  month  for  his  Berricee.  About  the  20th  of  Novem* 
ber,  1886,  he  saw  defendant  (3oldberg,  and  was  offered  by  him 
twenty  dollars  per  week  if  he  would  work  for  defendants,  and 
get  for  them  certain  named  customers.  He  then  states  the 
irrangement  made  as  follows:  *'  Well,  now,  says  I,  while  it  is 
a  Tery  good  increase  of  salary,  will  it  he  permanent,  Mr. 
Goldberg?  'It  will,'  says  he;  Mt  will  last;  it  will  be  perma* 
nent'  **  He  further  states  that  he  did  not  go  to  work  for  a  few 
days,  and  that  at  bis  request  the  cashier  of  defendants  drew 
op  and  gave  to  him  a  written  memorandum  of  the  agreement^ 
which  reads  as  follows: — 

''San  Francisco,  November  24,  1886. 
"  To  whom  it  may  concern:  At  the  request  of  Mr.  Lord,  and 
to  satisfy  him,  in  his  own  mind,  that  our  intentions  are  wholly 
honest  as  regards  his  permanency  in  our  employ,  we  hereby 
declare  that  our  interests  are  one,  and  the  greater  number  of 
friends  and  their  patronage  that  he  can  bring  to  our  store,  the 
greater  will  be  his  income  from  us,  and  his  position  is  permar 
Dent  so  long  as  he  desires  to  make  it  so. 

[Signed]  '*  Goldberq,  Bowen,  &  Co." 

Continuing,  plaintiff  testified  "that  he  remained  in  the 
employment  of  defendants  until  the  ninth  day  of  April,  1887, 
and  was  paid  by  them  twenty  dollars  per  week  until  said  time; 
that  at  said  time  defendants  complained  that  the  business  in- 
troduced by  plaintiff  was  not  sufficient  to  warrant  them  con- 
tinuing the  existing  arrangements  with  plaintiff,  and  stated  to 
plaintiff  that  they  would  not  do  so  any  longer.  The  defend- 
aats  at  the  same  time  offered  to  enter  into  a  written  contract 
with  plaintiff,  to  continue  until  January  following,  to  pay  him 
one  half  of  the  profits  which  should  be  derived  by  them  from 
all  hotel,  restaurant,  and  institute  business  which  should  be 
introduced  to  them  by  plaintiff,  and  also  ten  per  cent  upon 
the  amount  of  all  family  trade,  exceeding  four  Jiundred  dol- 
lars per  month,  introduced  to  them  by  plaintiff;  that  plain- 
tiff, after  consultation  with  his  friends,  refused  said  offer,  and 
that  the  relations  between  plaintiff  and  defendants  were  there- 
upon severed  without  further  negotiations."  He  further  testi- 
fied, on  cross-examination,  ^'  that  he  had  not  since  leaving  the 
employment  of  defendants  made  any  efforts  whatever  to  oh* 
tain  any  employment,  and  that  he  had  not  earned  anything 
noce  leaving  defendants." 

For  the  defendants  it  was  proved  that  in  the  negotiations 
lelative  to  the  employment  of  plaintiff,  he  represented  that  he 
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could  control  and  introduce  to  defendants  business  amounting 
to  between  two  and  three  thousand  dollars  per  month,  but 
that  the  total  amount  of  business  introduced  to  them  by  him 
during  the  whole  time  of  his  employment  was  only  seventeen 
hundred  dollars,  and  that  the  average  profits  derived  from 
such  business  did  not  exceed  ten  per  cent;  that  defendant?  in- 
tended, when  they  employed  plaintiff,  to  retaia  him  in  their 
employment  permanently,  and  that  the  only  reason  which  in- 
duced them  to  refuse  to  do  so  was  that  the  amount  of  busi- 
ness introduced  by  him  was  insufficient  to  pay  the  salary 
provided  for. 

The  foregoing  is  all  the  evidence  given  at  the  trial  material 
to  the  point  in  hand,  and  it  will  be  observed  that  the  plaintiff 
in  no  way  denies  that  he  made  the  representations  at  the  time 
of  his  employment  which  were  alleged  and  proved  by  defend- 
ants* It  will  also  be  observed  that  when  plaintiff's  attention 
was  called  to  the  fact  that  he  was  receiving  more  salary  than 
the  aggregate  profits  arising  from  the  business  he  had  brought 
to  defendants,  and  when,  after  taking  the  matter  under  advise- 
ment for  a  time,  he  refused  to  accept  defendants'  offer  to  pay 
him  a  reasonable  proportion  of  the  profits  to  be  derived  firom 
the  business  he  might  bring  to  them,  **  the  relations  between 
plaintiff  and  defendants  were  thereupon  severed  without  far- 
ther negotiations." 

From  this  it  would  seem  that  the  plaintiff  voluntarily  left 
the  employ  of  defendants,  and  that  he  was  not,  as  found  by 
the  court,  '*  wrongfully,  and  without  just  or  reasonable  cause, 
dismissed  from  their  employment." 

But  however  this  may  be,  it  is  clear  that  plaintiff's  employ- 
ment was  not  intended  to  be  for  life,  or  for  any  fixed  or  certain 
period.  It  was  to  be  '*  permanent,"  but  that  only  meant  that 
it  was  to  continue  indefinitely,  and  until  one  or  the  other  of 
the  parties  should  wish,  for  some  good  reason,  to  sever  the 
relation. 

In  Perry  v.  Whtelery  12  Ky.  641,  the  plaintiff  was  elected 
permanent  rector  of  a  church,  and  was  afterward,  as  he 
claimed,  wrongfully  dismissed.  The  court  said:  ^Appellant, 
by  his  counsel,  insists  that  he  was  the  permanent  rector  of 
Grace  Church,  and  had  the  right  to  retain  his  position  during 
life,  unless  he  should  become  incapacitated  for  the  perform* 
ance  of  clerical  duties  by  age  or  disease,  or  unless  he  should 
disqualify  himself  by  immoral  or  unchristian  conduct,  or  by 
the  abandonment  of  the  faith  and  practices  of  the  Protestant 
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Episcopal  Church.  He  certainly  was  elected  permanent  rec- 
to; but  we  do  not  understand  the  term  *  permanently/,  as 
used  io  thia  case,  to  mean  that  the  parties  were  to  be  bound 
together  by  ties  to  be  dissolved  only  by  mutual  consent,  or  for 

sufficient  legal  or  ecclesiastical  reasons We  understand 

that  Dr.  Perry  was  called  as  the  rector  of  the  church  for  an 
indefinite  period,  and  that  it  was  intended  he  should  continue 
to  hold  the  place  until  one  or  the  other  of  the  contracting  par- 
ties should  desire  to  terminate  the  connection,  in  which  case 
the  dissatisfied  party  was  to  have  the  right  to  be  relieved  of 
farther  obligations  to  the  other,  upon  fair  and  equitable' terms, 
and  after  reasonable  notice." 

So  in  EUUrton  v.  EmmonB,  4  Com.  B.  478,  it  wss  claimed 
that  the  plaintiff  was  retained  and  employed  as  the  perma- 
nent attorney  and  solicitor  of  the  defendant  company,  and  had 
been  wrongfully  discharged.  But  it  was  held  that  the  word 
**  permanent,"  as  used  in  the  resolution  of  appointment,  de- 
noted no  more  than  a  general  employment,  as  contradistin- 
gaished  from  an  occasional  or  special  employment.  See  also 
NewUm  ▼.  CammisrionerSj  100  U.  8.  548,  in  which  it  was  held 
that  a  county  seat  was  permanentiy  established  in  a  town 
when  it  was  placed  there  with  the  intention  that  it  should 
remain  there. 

Moreover,  plaintiff's  salary  was  not  fixed  permanently  at 
twenty  dollars  per  week,  but  was  to  be  increased  as  the  busi- 
ness increased.  This  is  shown  by  the  complaint,  and  the 
memorandum  of  agreement  put  in  evidence.  It  was  fixed  at 
twenty  dollars  at  first  in  view  of  the  representations  of  plain- 
tiff as  to  the  business  at  his  command.  These  representations, 
however,  proved  not  to  be  true,  and  t&e  salary  was  more  than 
the  buainesB  warranted. 

Under  these  circumstances,  and  after  trjring  the  experiment 
ior  about  twenty  weeks,  the  defendants  were  justified,  we 
think,  in  zefuaing  longer  to  continue  the  plaintiff  in  their  em- 
ployment, unless  he  would  accept  for  his  services  a  fair  and 
ratable  proportion  of  the  profits  arising  from  the  business  con- 
tndled  and  introduced  by  hinou  But  this  they  offered  and 
he  refused. 

We  therefore  advise  that  the  motion  to  dismiss  the  appeal 
be  denied,  and  that  the  judgment  and  order  be  reversed,  and 
the  cause  remanded  for  a  new  trial. 

YiBCUxr,  0*y  and  HATn,  C,  eoncurred. 
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The  CoimT.  For  the  reasons  giyen  in  the  foregoing  ^^in- 
ion«  the  motion  to  dismiss  the  appeal  is  denied,  and  the  judg- 
ment and  order  are  reversed,  and  the  canse  remanded  for  a 
new  triaL  

M^sna  AMV  BmwAn,  —When,  ia  a  contraol  oi  antploymcnt,  the  term 
of  Mrrioe  is  left  to  the  dieeretion  of  either  party,  or  the  term  ie  left  indefi- 
nitt^  or  determinable  by  either  party,  then  either  party  may  pat  an  end  to 
it  at  will;  and  in  moh  eaaOi  it  is  no  breach  of  oontraot  to  refnae  to  reoeiTo 
fortfaer  aerrioaei  3am  Urn  €U.  B.  H.  Co.  t.  ScoU,  72  Tex.  70;  18  Am.  81 
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PBOMinOKT    KOTB    PaTABLB  OH  DkMAKD   18    DuS    IXMXDTATBLT  WITHWTt 

DxKAND,  and  the  etatnte  of  limitations  commences  to  mn  at  once  from 
the  time  of  its  ezeontion. 
KoTB  Patablb  oh  DniAHD  AVTBR  Datk  18  Obdihart  Ducavd  Notb  pay* 
able  at  once,  and  may  be  sued  on  immediately  after  it  is  giToa. 


Action  on  a  promissory  note.    The  opinion  states  the 

P,  JP.  DuntM,  for  the  appellant 

SuUivan  and  8u[Uva%  for  the  respondent 

Works,  J.    Action  on  the  following  promissory  note: — 

''$12,000.  San  Francisco,  May  1,  1887. 

*^  On  demand,  after  date,  for  valne  received,  I  promise  to  pay 
Margaret  Mahony  or  order  the  sum  of  twelve  thousand  dollars 
in  United  States  gold  coin.  Dbnis  Maonbb." 

Defense,  the  statute  of  limitations.  The  action  was  com* 
menced  more  than  nine  years  after  the  date  of  the  note.  The 
only  question  in  the  case  is  as  to  the  time  when  the  note  ma- 
tured and  the  statute  commenced  to  run. 

The  court  below  held  that  the  action  was  barred,  and  ren- 
dered judgment  for  the  defendant. 

The  appellant  concedes  that  if  this  is  a  note  payable  ^  on 
demand,"  the  same  matured  immediately,  and  the  statute  bad 
run.  But  it  is  contended  that  as  the  note  was  made  payable 
''on  demand  after  date,"  it  could  not  have  matured  at  once, 
and  that  therefore  an  actual  demand  was  necessary  to  put  the 
statute  in  motion.  The  general  rule  is,  that  a  note  payable 
on  demand  is  due  immediately,  without  an  actual  demand, 
and  that  the  statute  commences  to  run  at  once:  Brummagim 
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T.  lUbnK,  29  Cal.  506;  89  Am.  Dec.  61;  CourinM  t.  Partridge, 
79  OiL  228;  Story  on  PromiBsory  Notes,  sec.  29;  Angell  on 
LimitatioQs,  sec  59;  Wood  on  Limitations,  see.  124. 

The  language  used  in  the  note  under  consideration  does  net 
take  it  out  of  this  rule.  In  ff%Uhing$  ▼.  EdmandM,  132  Mass. 
3S8|  the  court  said:  "The  words  *on  demand  after  date*  are 
more  analogous  to  such  an  expression  as  'with  interest  after 
dais.'  If  a  promissory  note  payable  on  demand,  with  interest 
after  date,  is  paid  the  next  day  after  it  is  given,  one  day's  in- 
terest is  due  and  payable.  In  the  case  at  bar,  the  intention 
of  the  parties  to  the  notowas  apparently  that  it  should  be  pay- 
able immediately,  and  no  intention  tLppears  on  the  face  of  the 
note  that  the  parties  intended  to  stipulate  for  at  least  one  day's 
time  before  the  demand  could  be  made."  So  it  was  held  that 
the  note  was  an  '^  ordinary  demand  note,  payable  at  once  on 
demand,  on  which  an  action  could  have  been  brought  im- 
mediately after  it  was  given":  Pernio  v.  (?ay,  146  Mass.  118. 

These  views  apply  to  the  note  we  are  consideiing,  and  meet 
our  approval. 

Judgment  aflBrmad.  


HmooAHA  IssrauMunEa.  —  The  •tetate  «l  limitatms  Wgint  to  tmm 
bwi  Hm  date  «l  a  praniMOfj  noto  paymbla  on  demand,  with  interest:  Wheeler 
?.  Wanw,  47  N.  Y.  619;  7  Aok  Rep.  478;  THpp  t.  CmrUmme,  36  Mich.  494; 
a*  Aa.  Bopi  UO^  and  noU;  Brwmmagim  w.  TaUmii,  2901. 809;  80  Am.  Dee. 
11,  and  note;  FtmmoT.  Oa^,  146  Maee.  118. 

Von  Pasaaui  vrom  DsMAnn  —  Tbm  payee  el  a  demand  note  nay  ene 
wilkona  any  doiuad  other  than  Aaa  made  ^  the  eaia  iteell: 
v.  i^*tfiifc  79  OaL 


OASES 


SUPEEME   COUKT 


ILLINOia 
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hi  Aofnur  iob  Feavp  ahb  Dbobet,  TujMmww  won  Axums  tiia  liMli 
•titeting  tiM  fnod;  and  where  falae  repfeientotioni  are  relied  apon,  it  ii 
eesential  that  they  relate  to  Mine  material  existing  fauiti  and  not  to  the 
fntore  intention  of  defendant,  which  he  may  or  may  not  perfonn. 

WtLAXJD — PuBOHASKB  ON  C&SDIT.  — Representationa  of  a  parohaser  of  goodi 
on  oredity  that  he  will  pay  the  value  of  the  goods,  ia  simply  a  promise  to 
pay  at  the  expiration  of  the  credit,  and  his  subsequent  inability  to  dis- 
charge his  obligation  will  not  render  him  liable  to  an  aotion  for  fraud 
and  deceit.  The  remedy  is  in  osmmpnl  for  the  prioe  and  Taloe  of  the 
goods. 

Wbavd.  — OnouND  OF  LiABiLiTT  IN  AonoHS  09  Feavb  Am  Dianr,  that 
renders  defendant  amenable  to  an  action  in  tort,  rests  upon  the  affirma* 
tion  of  some  existing  fact  which  the  party  making  it  knows,  or  has  good 
reason  to  know,  to  be  false. 

f KAU9  ^  Falsi  RBPRisBNTATiONa.  ^  A  PnoMm  to  Pxbiobm  an  aot,  thoii|^ 
aooompanied  at  the  time  with  an  intention  not  to  perform.  Is  not  sneh  a 
representation  as  is  ground  for  an  action  at  law.  The  par^  moat  sns 
upon  the  promiie. 

AonOR  OF  F&AUB  AHD  DlCKIT  AQAINST  A  PURCHASSB    OF  QoODa  OM  GrSOR 

cannot  be  nuuntained  simply  on  the  allegation  of  the  fact  that  the  por- 
ohaser  knew  himself  to  be  insolvent,  and  had  no  reasonable  expectation 
of  paying  for  the  goods  purchased. 

TKAUD.  —  FORCHASK  OF  GoODS  BT  OmB  WhO  AT  TSB    TDCB   IimBDB  ITOT 

TO  Pat  for  them  is  such  a  fraud  as  will  enable  the  seller  to  resoind  the 
sale,  although  there  ^ere  no  false  representations  or  pretenses. 

VkAUDw  — To  Hold  a  Pubghasbb  of  Gooim  oh  Cbxdit  liabb  in  aa  notion 
for  fraud  and  deceit,  he  must  have  been  guil^  of  making  aonio  pad  or 
present  false  representation  of  fact,  or  of  practicing  aome  artifice  or  de- 
ception. 

An  Alias  Cafias  ad  SATisFACiBirDUM  ought  not  to  issue  to  raimprisoa  a 
judgment  debtor  lor  the  same  cause  for  which  he  has  been  iB^riaonod 
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udBr  an  original  tapitu  ad  sati^aeiendtim,  and  from  wldeh  impriaon- 
mm%  lio  has  bean  doly  diaohai*ged  on  kabea§  eerpm,  an  Ilia  groud  thai 
it  iamad  in  a  eaaa  not  invoWing  a  tort. 


Flower^  Remy^  and  Oregoryj  for  the  petitioners. 
Rufnt  King^  for  the  respondent 

Shopb,  J.  A  petition  was  filed  in  this  court  by  Almon  D. 
lUiB  and  another,  for  a  mandamu$  to  compel  the  respondent, 
John  J.  Healy,  clerk  of  the  superior  court  of  Cook  County,  to 
iflsae  an  alitiM  capias  ad  aatisfaciendum  against  the  body  of 
Elias  Leree,  upon  a  judgment  in  that  court  in  favor  of  peti- 
tioners against  said  Levee.  It  is  shown  that  said  judgment 
was  recovered  March  17,  1884,  in  an  action  of  trespass  on  the 
case,  for  $374.70.  Hay  16,  1884,  the  defendant.  Levee,  was 
arrested  npoii  a  capias  ad  8ati$faciendum  issued  on  said  judg- 
meot,  and  imprisoned  until  June  6,  1884,  when  he  was  dis- 
charged on  a  writ  of  habeas  corpus.  In  August  following, 
petitioners  demanded  of  the  clerk  of  said  court  that  he  issue 
an  alias  capias  ad  satisfaciendum  against  the  body  of  Levee, 
which  he  refused  to  do,  and  hence  this  petition. 

The  statute  provides  that  "  no  execution  shall  issue  against 
the  body  of  the  defendant,  except  when  the  judgment  shall 
hare  been  obtained  for  a  tort  committed  by  such  defendant, 
or  unless  the  defendant  shall  have  been  .held  to  bail  upon  a 
writ  of  capias  ad  respondendum^  as  provided  by  law,  or  he 
shall  refuse  to  surrender  up  his  estate  for  the  benefit  of  his 
creditors  ":  R.  8.,  c.  77,  sec.  5. 

The  respondent  answered  the  petition,  and  to  which  a  gen- 
eral demurrer  was  interposed.  It  will  not  be  necessary  here 
to  set  out  in  detail  the  petition  and  answer,  but  we  will  pro- 
ceed to  determine  the  case  made  thereby.  The  petition  pro- 
ceeds upon  the  basis  that  the  judgment  was  recovered  for  a 
tort  committed  by  the  defendant.  The  answer,  in  efiect,  de- 
nies that  the  cause  of  action  was  for  a  tort,  and  sets  up  the 
discharge  of  the  defendant,  on  habeas  corpus^  from  arrest  and 
imprisonment  for  the  same  cause  for  which  the  writ  is  now 
ttked  to  be  issued. 

The  first  question  presented  is.  Was  the  cause  of  action  on 
which  the  judgment  was  obtained  a  tort  committed  by  the 
defendant?  It  was  by  default,  and  we  must  therefore  look  to 
the  allegations  of  thd  declaration,  which  is  made  an  exhibit, 
miher  than  to  the  form  of  action  adopted  by  the  pleader,  to 
ueertain  the  nature  of  the  cause  of  action:   1  Hilliard  on 
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Tortfl,  85;  McDuffie  t.  Btddoi,  7  HiU,  678;  FmI  t.  King,  U 
Bast,  462;  N^m  Orfeatw  €U.  R.  R.  Co.  t.  Hwnt,  86  Mies.  660. 

If  one,  by  means  of  a  false  warranty,  indnces  another  to 
purchase,  the  purchaser  may  have  his  remedy  apon  the  con- 
tract of  warranty,  or  he  may  bring  suit  for  the  tort:  Cooley  on 
Torts,  90.  So  a  recovery  may  be  had  for  money  embessled  in 
an  action  ex  contractu.  It  is  apparent,  therefore,  that  the  form 
of  the  action  will  not  neoessarily  determine  the  nature  of  the 
cause  of  action. 

The  declaration  alleges  that  on  the  first  day  of  September, 
1883,  plaintiffs  were  possessed  of  certain  goods,  of  the  Taliie 
of  one  thousand  dollars,  and  that  "  the  defendant  falsely  and 
fraudulently,  and  for  the  purpose  of  inducing  the  plaintiffs  to 
part  with  the  possession  of  said  goods,  represented  to  the 
plaintiffs  that  he  desired  to  purchase  said  goods  of  the  plain* 
tiffs  on  credit,  and  that  he  would  pay  for  said  goods  their  rea- 
sonable value,  and  thereupon  the  said  plaintiffs,  relying  upon 
the  said  representations  and  promises  of  said  defendant  in  that 
behalf,  and  believing  the  same  to  be  true,  sold  and  delivered 
the  said  goods  and  chattels  to  said  defendant  on  credit;  and 
said  plaintiffs  aver  that  said  promises  and  representations  of 
said  defendant  were  utterly  false  at  the  time  they  were  made, 
and  were  so  known  to  the  said  defendant,  and  were  made  by 
said  defendant  with  the  fraudulent  purpose  of  obtaining  pos- 
session of  said  goods  without  paying  for  the  same,  and  that  at 
that  time  said  defendant  was  wholly  insolvent,  and  was  fully 
aware  of  that  fact,  and  knew,  when  he  bought  said  goods, 
that  he  could  not  pay  for  the  same  as  he  agreed,  and  that 
said  defendant  has  never  paid  for  said  goods,  and  obtained 
said  goods  from  said  plaintiffs  with  the  fraudulent  purpose  of 
not  paying  for  the  same,  and  of  cheating  and  defrauding  said 
plaintiffs  out  of  said  goods." 

In  an  action  to  recover  for  fraud  and  deceit,  the  plaintiff 
must  allege  the  facts  relied  on  as  constituting  the  fraud;  and 
where  false  representations  are  relied  upon,  it  is  essential  that 
they  relate  to  some  material  existing  fact  or  facts,  and  not  to 
the  future  intention  of  the  defendant,  which  he  may  or  may 
not  perform.  The  only  representation  of  an  existing  fact 
here  alleged  is,  that  the  defendant  desired  to  purchase  the 
goods  on  credit,  and  as  he  did  so  purchase  them,  it  cannot 
be  said  that  the  representation  in  respect  thereof  was  false. 
The  declaration  alleges  that  plaintiff  sold  and  delivered  the 
goods  to  the  defendant  on  credit,  but  it  wholly  fails  to  show 
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that  when  the  suit  was  brought  the  time  had  expired  when 
pajment  was  to  be  made  therefor.  The  repreeentations  of  a 
parchaser  of  goods  on  credit,  that  he  will  pay  the  value  of  the 
articles  purchased,  is  simply  a  promise  to  pay.  Every  pur- 
chaser on  time  either  expressly  or  impliedly  undertakes  and 
promises  to  pay  at  the  expiration  of  the  credit,  and  a  subse- 
quent inability  to  discbarge  his  obligation  will  not  render  the 
parchaser  liable  to  an  action  for  fraud  or  deceit. 

The  ground  of  liability,  in  this  class  of  cases,  that  renders 
the  defendant  amenable  to  an  action  in  tort  rests  upon  the 
affirmatioQ  of  some  existing  fact  which  the  party  making  it 
knows,  or  has  good  reason  to  know,  to  be  false.  In  OaUagher 
▼.  Brundf  6  Cow.  350,  the  court,  in  commenting  on  Paaley  v. 
Freeman^  3  Term  Rep.  513,  say:  "  In  that  case  the  defendant 
encouraged  the  plaintiff  to  sell  goods,  and  fraudulently  af- 
firmed that  the  purchaser  was  a  person  safely  to  be  trusted. 
The  gravamen  was  the  false  affirmation  of  an  existing  fact, — 
not  a  promise  to  do  a  future  act  at  the  time  not  intended  to 
be  performed,  and  which,  notwithstanding  the  intent,  might  or 
might  not  be  performed."  And  after  quoting  Buller,  J.,  in  the 
Pasley  case,  to  the  same  effect,  the  couft  conclude:  '*  It  is  evi- 
dent what  must  be  the  species  of  fraud  for  which  the  law  gives 
redress, — fclsehood  as  to  an  existing  fact."  In  respect  of  the 
allegation  of  a  promise  to  pay  without  any  intention  to  per- 
form, it  is  said  in  Kerr  on  Fraud  and  Mistake,  88:  "As  dis- 
tinguished from  the  false  representation  of  a  fact,  the  false 
representation  as  to  a  matter  of  intention,  though  it  may 
have  influenced  a  transaction,  is  not  a  fraud  in  law."  In 
Ooj^  V.  LewUf  68  111.  604,  after  quoting  the  above  from  Kerr 
with  approval,  this  court  said:  "  It  cannot  be  said  that  these 
representations  and  promises  were  false  when  made,  for  until 
the  proper  time  arrived,  and  the  plaintiff  refused  to  comply 
with  them,  it  could  not  positively  be  known  that  they  would 
not  be  performed.  Even  if,  at  the  time  they  were  made,  it 
was  not  intended  to  comply  with  them,  it  was  but  an  unexe- 
cuted intentioQ,  which  has  never  been  held,  of  itself,  to  consti- 
tute fraud*  If  they  legally  amount  to  anything,  they  constitute 
a  oontraot."  And  in  the  same  case  it  is  said:  "A  promise 
to  perform  an  act,  though  accompanied  at  the  time  with  an 
intention  not  to  perform,  is  not  such  a  representation  as  can 
be  made  the  ground  of  an  action  at  law.  The  party  should 
•ne  upon  the  promise." 

In  Massachusetts,  under  a  statute  making  the  debtor  liable 
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to  imprisonment  if  "  the  debtor  contracted  the  debt  with  an 
intention  not  to  pay  for  the  same,"  it  was  held  that  the  charge 
that  the  debtor,  **at  the  time  when  the  debt  was  contracted, 
did  not  intend  to  pay  the  same,"  and  that  *'  he  contracted  said 
debt  having  no  intention  to  pky  the  same,  and  haying  no  ex- 
peetation  that  it  would  be  paid,"  was  not  sufficient,  even  after 
verdict:  Chamberlain  v.  Hoogs^  1  Gray,  172. 

The  allegation  of  the  declaration  is,  that  the  defendant's 
promises  and  representations  were  made  by  him  ''with  the 
fraudulent  purpose  of  obtaining  possession  of  said  goods  with- 
out  paying  for  the  same."  It  is  not  alleged  that  the  defend- 
ant never  intended  to  pay  for  them,  and  the  pleadings  and 
exhibits  before  us  negative  such  an  intention.  The  sale  was 
in  September,  and  amounted  substantially  to  one  thousand 
dollars,  which,  at  the  time  of  proving  plaintilT's  claim  before 
the  assignee  of  Levee,  and  also  of  the  rendition  of  this  judg- 
ment, was  reduced  to  less  than  $875,  and  the  assignment  by 
Levee,  in  December  following  his  contracting  this  indebted- 
ness, showed  assets  to  substantially  seventy-five  per  cent  of  his 
entire  liabilities.  There  is  no  allegation  in  the  declaration 
that  the  defendant  th'erein  made  any  representation  as  to  his 
solvency  or  financial  ability,  or  that  plaintiffs  were  not  fully 
acquainted  with  the  same.  It  is  not  enough,  to  maintain  the 
action,  that  the  defendant  knew  himself  to  be  insolvent,  and 
had  no  reasonable  expectation  of  paying  for  the  goods  pur- 
chased. 

In  Bhvf  V.  OagBj  44  111.  208,  the  debtors  made  an  assign- 
ment of  their  property  for  the  benefit  of  creditors  shortly  be- 
fore the  arrival  of  the  goods  purchased,  and  the  assignee  took 
them  when  they  arrived.  In  a  suit  to  avoid  the  sale,  this 
court  said:  **  It  has  never  been  considered  fraudulent  for  busi- 
ness houses  to  purchase  on  credit  simply  for  the  reason  that 
they  knew  that  they  were  unable  at  the  time  to  pay  their 
debts":  See,  to  the  same  effect,  Biggs  v.  Barry,  2  Curt.  259; 
Hodgeden  v.  Hubbard^  18  Vt.  604;  Lloyd  v.  Brewster^  4  Paige, 
537;  27  Am.  Dec.  88;  Hennequin  v.  Naylor,  24  N.  Y.  139; 
Rodman  v.  ThaiheiTner^  76  Pa.  St.  232;  Morrill  v.  Blackman^  42 
Conn.  824;  Taleott  v.  Henderson,  31  Ohio  St.  162;  27  Am.  Rep. 
601;  Shipman  v.  Seymour ,  40  Mich.  274;  Klein  v.  Rector^  57 
Miss.  538;  Merrill  v.  Corbin,  13  Brad.  App.  81;  Rowley  v.  Bige- 
low,  12  Pick.  307;  28  Am.  Dec.  607. 

It  is  true  that  the  purchase  of  goods  by  one  who  at  the  time 
never  intends  to  pay  for  them  is  such  a  fraud  as  will  entitle 
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the  vendor  to  rescind  tbe  sale,  although  there  were  no  fraada- 
lent  representations  or  false  pretenses:  Benjamin  on  Bales, 
lee.  439;  FarwM  v.  Hanehett,  120  111.  573;  Ryan  ▼.  Brant,  42 
Id.  78;  Bowen  ▼.  SchuUr^  41  Id.  193.  But  the  petitioners 
did  not  seek  to  avoid  the  sale,  and  recover  back  the  possession 
of  the  goods  sold,  as  in  the  cases  last  cited;  and  in  order  to 
hold  a  purchaser  of  goods  liable,  in  an  action  on  the  case,  for 
fraud  and  deceit,  he  must  have  been  guilty  of  making  false 
representations,  or  practicing  some  artifice  or  deception;  and 
where  the  alleged  false  representations  are  made  the  basis  of 
the  action,  tliey  must,  as  we  have  seen,  relate  to  some  past  or 
exiBting  fact. 

We  are  of  opinion  that  the  allegations  of  the  declaration 
were  insufficient  to  enable  plaintiffs  therein  to  maintain  an 
action  for  a  tort  Their  action  should  have  been  in  aaswnprit, 
for  the  price  and  value  of  the  goods.  It  appears,  therefore, 
that  the  plaintiffs'  judgment  is  not  for  a  tort  committed  by  the 
defendant,  within  the  meaning  of  the  statute,  and  it  follows 
that  the  petitioners  have  not  now,  and  never  had,  upon  that 
judgment,  a  right  to  an  execution  against  the  body  of  the  de- 
fendant therein. 

It  appears,  from  the  answer  of  the  respondent,  which  is  ad- 
mitted to  be  true  by  the  demurrer,  that  a  writ  of  eapia$  ad 
nUUfadendum  was  issued  on  said  judgment  May  16,  1884,  in 
due  form  of  law,  upon  which  Levee  was  arrested  and  commit- 
ted to  the  comtnon  jail  of  Cook  County.  Afterwards,  and  on 
June  6, 1884,  he  was  discharged  upon  habeas  carpus,  by  the 
Hon.  John  G.  Rogers,  then  one  of  the  judges  of  the  circuit 
eourt  of  said  county.  The  answer  to  the  petition  in  this 
case  attaches  the  petition  and  order  in  such  habeas  corpus 
proceeding  thereto,  and  makes  it  a  part  of  the  answer,  and 
arers  the  truthfulness  of  the  matters  therein  alleged  and  set 
forth. 

Section  26,  chapter  65,  of  the  Revised  Statutes  provides 
that  ^no  person  who  has  been  discharged,  by  order  of  the 
court  or  judge,  on  a  habecu  corpus,  shall  be  again  imprisoned, 
restraint,  or  kept  in  custody  for  the  same  cause."  This  seo- 
tion  also  provides  that  the  following,  among  others,  shall  not 
be  deemed  to  be  the  same  cause:  ^'2.  If,  in  any  civil  suit,  the 
party  has  been  discharged  for  any  illegality  in  the  judgment 
or  processy  and  is  afterwards  imprisoned  by  legal  process  for 
the  same  offense'*;  and '^3.  Generally,  whenever  the  discharge 
bu  been  ordered  on  account  of  the  non-observance  of  any  of 
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the  forms  required  by  law,  the  party  may  be  a  second  time 
imprisoned,  if  the  cause  be  legal,  and  the  forms  required  by 
law  observed."    The  answer  expressly  alleges  that  *Hhe  cause 
upon  or  for  which  the  said  petitioner  has  applied  to  this  re- 
spondent, and  requested  him  to  issue  an  alioB  eapiaa  ad  soC- 
UfadenduTOy  as  alleged  in  their  petition,  is  the  same  cause" 
upon  which  the  said  Levee  was  imprisoned,  and  from  which 
he  was  discharged  upon  habeoi  eorpua,  as  before  mentioned. 
The  only  ground  stated  in  the  petition  for  haheas  corpus^ 
made  an  exhibit  to  and  part  of  the  answer  of  respondent 
herein,  for  the  discharge  of  Levee,  was,  that  the  eapiaa  ^^» 
sued  in  a  case  and  under  circumstances  where  the  law  does 
not  allow  process  for  imprisonment  to  issue;  that  he  is  im- 
prisoned for  the  non-payment  of  a  debt  owing  by  him  to  Ellis 
and  Putnam  for  merchandise  purchased  by  him  of  them,  and 
being  for  a  balance  on  account  of  $374.70.''    It  therefore 
affirmatively  appears  that  the  relators  are  seeking  by  this 
proceeding  to  obtain   an   alias  capiiu  od  satisfacienduTn  to 
again  imprison  said  Levee  for  '*the  same  cause"  as  that  on 
which  he  was  before  imprisoned,  and  from  which  he  was  dis- 
charged.    It  is  not  shown  or  pretended  that  the  discharge  was 
on  account  of  any  defect  or  illegality  in  the  judgment  or  pro- 
cess, or  ''on  account  of  the  non-observance  of  any  of  the 
forms  required  by  law."    If  the  discharge  had  been  procured 
for  any  such  reason,  it  was  incumbent  upon  the  petitioner  to 
make  the  same  appear.    It  follows,  therefore,  that  the  writ 
should  be  denied  upon  the  ground,  also,  that  said  Levee  can- 
not be  imprisoned  a  second  time  upon  said  judgment,  and 
that  the  issue  of  the  writ  authorizing  th^  same  would  bt  ilto> 
gal,  and,  if  issued,  void. 
The  prayer  of  the  petitioners  will  be  denied. 


Plsaoiho  nr  Casbb  or  Fraui>.  —  In  pleading  fraud,  gsnerai  .Jlagatkna 
are  not  snffioient,  bat  the  faets  constituting  the  fraud  must  be  apeeifically 
alleged:  AlbertoU  ▼.  Branham,  80  OaL  631;  13  Am.  St.  Rep.  200,  and  note; 
People  ▼.  McKenna,  81  CaL  158;  KfdglU  t.  Olaascoek,  61  Ark.  390;  WaH  ▼. 
Kellogg,  63  Mich.  138;  Tepoel  r.  National  Bank,  24  Neb.  816;  StaU  exr^r. 
WUUami,  39  Kan.  517:  Applegarth  ▼.  McQuiddy,  77  CaL  406. 

Fbavd — Pbomisis.  —  Mere  promises  are  not,  striotly  speaking,  Fopr«- 
sentations:  Lawrmee  t.  QayeUy,  78  CaL  126;  12  Aul  St.  Rep.  29;  Ftme^  t. 
Howard,  79  OaL  626;  12  Am.  St.  Rep.  162;  AdavM  ▼.  Schifer,  11  OoL  15;  7 
Am.  St.  Rep.  202.  Statements  respecting  future  erent%  or  things  to  \m 
performed  in  the  future,  cannot  be  true  or  false  when  uttered,  and  heno^ 
cannot  be  enforced  unless  they  amount  to  a  valid  oontraot:  KnowUon  t.  fee- 
MM,  146  Mass.  86;  4  Am.  St.  Rep.  282;  McLam  ▼.  BuUner,  49  Ark.  218;  4 
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Am.  St  R«p.  36,  and  note.  Bat  making  a  promise,  wi^  no  intention  at  the 
time  of  performing  it,  eonetitntes  a  fraad  for  whioh  a  contract  may  be  re- 
adnded:  Lawrence  t.  OayeUg,  78  Cml.  126;  12  Am.  St  Rep.  29,  and  nnmer> 
ou  cases  in  note  36^  37,  as  to  what  false  representations  oonstitnte  fraud  for 
which  a  oontnot  may  be  avoided* 
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Aonor  —  Whb  or  Aoxmt  as  PuROHAaxR.  —  An  agent  empowered  to  sell 
esnnot  conyey  the  property  to  his  wife  as  her  separate  estate  through 
the  aid  of  a  third  person,  without  the  knowledge  and  consent  of  his  prin- 
cipal, and  the  latter  may  avoid  such  conveyance  at  his  election,  no  mat- 
ter whether  the  price  paid  was  adequate  or  not 

ABurr  CAmoT,  IhRBorLT  ob  Imdibxctlt,  have  an  interest  in  the  sale  of 
property  of  his  principal  without  the  letter's  consent  freely  given,  after 
full  knowledge  of  all  facts  known  to  the  agent;  and  it  does  not  matter 
that  no  fraud  was  intended,  nor  advantage  derived  from  the  transaction 
by  the  agent;  and  in  such  cases  the  burden  of  proof  is  on  him  to  show 
the  knowledge  and  oonsent  of  the  principaL 

Anaor — Ootvstaiicb  bt  Hubbahv  as  Aobnt  to  Wiwm. — Though  the 
Illinois  statute  empowers  the  wife  to  contract  with  her  husband,  and  to 
hold  a  separate  estate  during  coverture,  still  it  has  not  denied  to  each 
all  interest  in  the  property  of  the  other;  the  hueband  still  has  a  pecuni- 
ary and  relational  interest  in  his  wife's  estate,  and  is  prohibited  from 
ooBveying  property  to  her,  for  which  he  is  the  agent  to  sell,  withoat  the 
full  knowledge  and  express  consent  of  his  principaL 

Kerriekj  Lueat^  and  Spencer^  for  the  appellants. 

ImBoe  N.  PhiUip$  and  Jame$  S.  Ewing^  for  the  appellees. 

ScHOLFiELD,  J.  (xeorge  F.  Tyler  and  Edwin  S.  Tyler,  as 
executors  of  the  last  will  and  testament  of  Frederick  Tyler, 
daeeaaed,  were  the  owners  of  certain  lots  in  the  village  of 
Chenoa,  in  McLean  County.  George  F.  Tyler  resided  in  Phil- 
adelphia, Pennsylvania,  and  Edwin  8.  Tyler  resided  in  Hart^ 
Cnd,  Connecticut  They  employed  O.  D.  Sanborn,  who  re- 
tided  in  Chenoa,  to  take  charge  of  the  property,  rent  it,  and 
(Koeura  a  purchaser  for  it.  He  was  to  obtain  offers  to  pur- 
chase, and  report  to  them,  leaving  them  to  accept  or  decline 
the  offers,  as  their  judgments  should  direct.  After  some  futile 
9Sotis  in  this  way,  Royal  E.  Beard  proposed  to  pay  one  thou- 
Btnd  dollars  for  the  property,  and  take  it  as  it  was,  they  re- 
moving the  encumbrance  occasioned  by  a  tax  sale  made 
before  that  time,  then  supposed  to  be  upon  it.  Sanborn  re- 
ported this  offer  to  the  Tylers,  and  they  accepted  it,  and  for- 
warded to  Sanborn  a  deed  of  the  property.    When  Sanbom 
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reoelTed  the  deed,  he  notified  Beard  of  the  fact,  and  that  he 
was  ready  to  deliver  it.  What  then  took  place  is  thus  narrated 
by  the  several  witnesses:  — 

Sanborn  says:  '^I  notified  Mr.  Beard  that  the  deed  was 
ready  for  him,  and  he  said  he  was  sorry, — that  he  hoped  they 
would  not  accept  it  I  said  I  hated  to  have  him  back  out  on 
the  property,  and  would  like  to  complete  the  trade  as  we  had 
started,  and  I  did  not  want  to  return  any  more  papers;  that 

.  they  had  found  fault  with  the  others,  and  they  would  begin  to 
think  that  it  was  all  boy's  play  out  here,  and  too  much  of  that 

*  returning  papers,  and  he  finally  said  he  would  let  me  know 
that  evening  whether  he  would  take  it  or  not.  That  evening 
he  came  in  and  said  he  did  not  want  the  property,  and  did  not 
want  to  take  it  I  had  no  written  contract  with  him,  and  he 
had  paid  nothing,  and  I  still  had  possession  of  the  deed  when 
he  told  me  he  did  not  want  the  property.  When  I  was  at 
home  that  evening,  I  was  telling  my  wife  that  I  was  afraid  I 
was  going  to  have  trouble  to  sell  that  property;  that  Beard 
had  come  in,  and  did  not  want  it,  and  I  was  feeling  that  my 
labors  had  all  been  in  vain,  and  she  spoke  up  and  said,  if 
Beard  wanted  to  sell  it  for  what  he  gave  for  it,  she  would  buy 
and  take  it  off  his  hands.  He  said  he  would  let  her  have  it 
at  what  he  gave  for  it  if  she  would  take  it  Mr.  Beard,  the 
next  day,  I  think,  brought  his  wife  in,  and  they  executed  a 
deed  to  my  wife,  and  my  wife  paid  the  money.  Beard  never 
paid  me  any  money.  He  never  furnished  any  of  the  money, 
t  presume  I  had  a  talk  with  my  wife  about  it  before  that  even- 
ing.  She  knew  the  price  I  was  selling  to  Fales  for,  and  knew 
that  I  was  acting  for  eastern  parlies.  I  told  her  I  thought  she 
did  not  want  to  buy  the  property.  I  did  not  tell  her  what  i 
thought  it  was  worth.  I  was  just  eating  supper,  and  told  her 
he  was  going  to  back  out,  and  she  said  she  would  take  it  at 
that  price,  and  I  opposed  buying  it,  and  she  insisted  on  buy- 
ing.  I  never  reported  any  of  these  facts  to  the  Tylers.  Be- 
fore this  time  I  had  never  expressed  any  opinion  to  my  wife 
as  to  what  I  thought  the  property  was  worth.  I  had  been 
married  about  three  years,  and  was  postmaster.  My  wife  was 
in  no  business,  but  had  some  means.  It  was  invested  in  notes 
and  certificates  of  deposit.  I  looked  after  making  investments 
and  buying  notes  for  her,  after  consulting  with  her.  No  one 
else  did  any  business  for  her." 

On  cross-examination  he  said,  among  other  things:  **At 
the  time  of  the  purchase  of  this  property,  my  wife  had  about 
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three  thoasand  flTa  hundred  dollars;  but  I  had  no  means.^ 
And  again,  speaking  of  Beard's  refusal  to  take  the  property^ 
he  repeated:  **I  then  went  home,  and  had  this  talk  with  Mrs. 
Sanborn, — told  her  I  thought  the  sale  would  go  up,  and  she  * 
•aid  she  would  take  the  property.  She  was  able  to  do  so,  and 
bought  it  against  my  objection.  Up  to  that  time,  she  had 
been  loaning  her  money.  Beard  came  in  again  that  evening, 
tad  I  told  him  what  my  wife  had  said  about  it,  and  he  said 
be  would  make  a  deed  to  her;  and  he  did  so  the  next  day.  I 
took  the  deeds  to  Bloomington,  here,  and  had  them  recorded, 
as  an  accommodation  to  my  wife  and  Mr.  Beard.  She  paid 
the  money,  and  I  sent  it  to  Mr.  Tyler.  I  have  no  interest, 
either  absolute  or  conditional,  in  any  shape  or  form,  in  the 
property,  except  my  dower." 

Prances  C.  Sanborn  said:  '^When  he  [her  husband,  O.  D. 
Sanborn]  reported  to  me  that  Beard  probably  would  not  take 
the  property,  I  said:  'I  will  take  it, — that  is,  if  Mr.  Beard  will 
Bell  it  to  me  for  the  same  price  he  was  to  give  the  Tylers.' 
He  said  I  did  not  want  it,  and  I  said  I  wanted  to  put  my 
money  into  something  solid;  and  he  further  objected,  and  told 
me  of  the  cracks  in  the  walls,  and  the  disrepute  it  was  in,  and 
I  still  said  I  thought  it  was  very  cheap,  and  that  I  wanted  to 
take  it.  It  was  an  impulsive  conversation  on  my  part.  I 
never  had  thought  of  it  before.  I  told  him  to  tell  Mr.  Beard 
I  would  take  it.  I  don't  remember  when  the  next  conversa- 
tion was.  It  was  some  time  before  I  paid  for  it.  I  paid  Mr. 
Sanborn.  I  remember  making  up  the  money  to  pay  him,  but 
ion't  remember  what  the  amounts  were  made  up  from.  That 
was  when  Mr.  Sanborn  had  completed  his  arrangements  so  he 
could  send  the  purchase-money.  It  was  not  the  same  day  I 
bad  the  other  talk.  I  should  think  it  was  some  weeks.  The 
deed  was  made  and  delivered  to  Beard,  and  from  Beard  to 
me,  without  any  money  having  been  paid  to  anybody.  I  don't 
know  how  the  money  was  sent  to  Mr.  Tyler,  nor  where  it  was 
gotten  to  send  to  him.  The  same  evening  Mr.  Sanborn  told 
me  about  the  property, — that  Beard  would  not  take  it, — he 
told  me  I  could  have  it.  At  that  time  Mr.  Sanborn  had  charge 
of  my  business  affairs;  but  I  advised  with  no  one  about  buy- 
ing this  property."  On  cross-examination,  she  again  said: 
'^He  [Sanborn]  said  Mr.  Beard  would  sell  it  to  me  just  as  he 
had  bought  it  if  I  would  take  it  off  his  hands.  We  then  talked 
it  over,  and  I  made  up  my  mind  that  I  still  wanted  it,  and  he 
laid  to  me  that  if  I  was  bound  to  have  it,  he  would  tell  Mr. 
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Beard  to-morrow,  and  have  the  deeds  made.  There  was  no 
agreement  or  understanding  between  Mr.  Beard  and  myself 
that  it  was  a  purchase  for  me,  or  that  he  was  to  have  any  in- 
terest in  it.  Prior  to  the  time  I  have  spoken  of,  there  was  no 
understanding  that  the  property  should  be  sold  to  Beard,  and 
by  Beard  to  me.'* 

Beard  said,  after  speaking  of  his  offer  to  buy,  his  ability  to 
pay,  etc.:  *'I  offered  him  one  thousand  dollars  cash.  Several 
weeks  after,  he  came  to  me  and  informed  me  that  my  offer 
had  been  accepted.  I  told  him  that,  upon  considering  the 
matter,  I  had  decided  not  to  take  the  property.  He  urged  me 
to  take  it,  and  I  told  him  I  would  consider  the  matter,  and 
call  at  his  post-office  that  evening.  I  called  on  him  that  even- 
ing, and  told  him  I  had  decided  not  to  take  it,  and  he  told 
me  his  wife,  Frances  C.  Sanborn,  would  take  the  property  if  I 
would  deed  it  to  her  without  expense  to  her,  and  I  did  so.  I 
never  paid  anything  for  those  lots,  and  never  received  any 
money  or  anything  for  them." 

Evidence  was  introduced  tending  to  show  that  the  lots  were, 
at  the  time  these  deeds  were  made,  worth  much  more  than 
one  thousand  dollars,  and  there  was,  on  the  other  hand,  other 
evidence  introduced  tending  to  rebut  that.  Perhaps  a  fair 
deduction  from  the  evidence  is,  that  the  lots  were  generally 
estimated  as  worth  more  than  one  thousand  dollars,  but  that 
all  real  estate,  and  especially  in  Chenoa,  was,  at  that  time, 
difficult  to  sell,  and  that  it  is  not  clear  that  any  person  was 
then  ready  to  pay,  in  cash,  more  than  one  thousand  dollars  for 
these  lots;  but  in  the  view  that  we  shall  take  of  the  case,  it 
may  be  admitted  that  there  was  not  such  inadequacy  between 
the  price  paid  and  the  actual  value  of  the  lots  as,  of  itself,  to 
raise  a  presumption  of  a  fraudulent  intent. 

The  bill  asks  to  have  the  deeds  set  aside  as  fraudulent  as 
against  the  rights  of  the  Tylers.  The  decree  dismissed  the 
bill  at  the  complainants'  costs.  If,  from  the  allegations  in 
the  bill  and  the  facts  proved,  the  transaction  is  one  deemed 
fraudulent  in  law,  it  can,  of  course,  be  of  no  consequence  that 
the  allegations  of  fraud  in  fact  are  not  proved.  If  any  alleged 
ground  of  relief  is  proved  by  the  evidence,  the  decree  below  ia 
erroneous,  and  must  be  reversed. 

The  evidence  quoted  supra  can  leave  no  doubt  on  the  mind 
as  to  the  real  character  of  the  transaction.  It  was,  in  effect,  a 
sale  and  conveyance  to  Frances  C.  Sanborn,  by  her  husband, 
O.  D.  Sanborn,  as  the  agent  of  the  Tylers,  without  their  knowl- 
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edge.  The  sale  to  Beard  was  not  consummated.  He  refused 
to  take  the  property,  but  became  an  agent  in  fact  for  Frances 
C.  Sanborn,  whereby  she  was  enabled  to  obtain  the  legal  title. 
In  equity,  the  execution  of  the  deed  by  Beard  to  her,  and  the 
delivery  thereafter  of  both  deeds  to  her,  was  but  the  execution 
and  delivery  of  a  deed  to  her  by  the  Tylers,  without  their 
knowledge. 

Admitting  that  the  price  paid  for  the  property  was  not 
grossly  inadequate,  and  that  it  was  one  with  which,  if  it  had, 
in  good  faith,  come  from  Beard,  the  Tylers  would  have  been 
satisfied,  the  question  is  still  left,  whether  the  fact  that  the 
purchase  was  made  by  the  wife  of  their  agent,  without  their 
knowledge,  of  itself,  alone,  renders  the  deed  voidable,  at  their 
election. 

The  doctrine  is  familiar,  and  has  been  often  recognized  by 
this  court,  tbtft  an  agent  cannot,  either  directly  or  indirectly, 
have  an  interest  in  the  sale  of  the  property  of  his  principal 
which  is  within  the  scope  of  his  agency,  without  the  consent 
of  his  principal,  freely  given,  after  full  knowledge  of  every 
matter  known  to  the  agent  which  might  affect  the  principal: 
Coat  V.  Coat,  63  111.  74;  Ebelmeaser  v.  Ebdmesser,  99  Id.  548; 
ZeigUr  v.  Hughes,  55  Id.  288;  Hughes  v.  Washingtanj  72  Id.  85. 
It  is  of  no  consequence,  in  such  case,  that  no  fraud  was  actu-> 
ally  intended,  or  that  no  advantage  was  in  fact  derived  from 
the  transaction  by  the  agent:  Kerr  on  Fraud  and  Mistake, 
Bump's  ed.,  173,  174;  Perry  on  Trusts,  sec.  206;  Story's  Eq. 
Jar.,  sec.  315;  Bispham's  Eq.,  2d  ed.,  sec.  238,  p.  299.  The 
rale  is  not  merely  remedial  of  wrong  actually  committed, — it 
is  intended  to  be  preventive  of  wrong.  Public  policy  requires, 
as  was  tersely  and  forcibly  said  by  the  chief  justice  in  Stoats 
V.  Bergen,  17  N.  J.  Eq.  554,  that  ^'  a  trustee  may  not  put  him* 
self  in  a  position  in  which,  to  be  honest,  must  be  a  strain  on 
him."  An  agent  may  undoubtedly  buy  of  his  principal,  or 
have  an  interest  in  the  sale  of  property  belonging  to  his  prin- 
cipal; but  in  such  case  the  burden  is  upon  the  agent  to  show 
that  the  principal  had  knowledge,  not  only  of  the  fact  that  the 
agent  was  buying  or  interested,  but  also  of  every  material  fact 
known  to  the  agent  which  might  affect  the  principal,  and  that, 
having  such  knowledge,  he  freely  consented  to  the  transaction: 
ArtCT*  V.  Woodruff,  36  Id.  174;  Dunne  v.  English,  L.  R.  18  Eq. 
CaSb  524;  10  Eng.  Rep.  (Moake's  notes)  837;  see  also  notes  to 
Fax  V.  Maehreth,  Fitt  v.  Mackreth,  1  Lead.  Gas.  Eq.  (Hare  and 
Wallace's  notes),  3d  Am.  ed.,  209,  210,  et  seq.,  220.     The  rule 
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is  equally  applicable  to  cases  where  the  agent  is  empowered  to 
sell,  as  in  the  present  case,  at  a  stated  price,  as  where  his  au- 
thority is  to  sell  generally:  1  Am.  &  Eng.  Ency.  of  Law,  876, 
and  cases  cited;  Porter  v.  Woodruffs  86  N.  J.  Bq.  174;  Rrichman 
V.  Bergkolz,  37  N.  J.  L*  437;  Peekham  Iron  Co.  ▼.  Harper ^  41 
Ohio  St.  108. 

It  is  plain,  then,  that,  under  the  authority  to  deliver  the  deed 
to  Beard  for  the  one  thousand  dollars,  no  authority  was  con- 
ferred to  use  Beard  as  a  mere  agent  or  trustee  to  conyey  the 
title  to  Sanborn  or  to  some  one  else,  so  that  he  would  have  an 
interest  in  it,  merely  because  the  Tylers  would  thereby  receive 
the  same  money  they  would  have  received  had  the  deed  been 
delivered  to  Beard.  The  Tylers  are  allowed  to  treat  the  con- 
veyance as  void,  at  their  election,  not  because  they  have  been 
injured,  but  because  the  law  will  not  allow  their  agent,  San- 
t)om,  to  occupy  a  position  in  which  he  might  be  tempted  to 
betray  his  trust  See  cases  cited  gupra^  and  notes  to  Fox  v. 
Maekreth  and  Pitt  v.  Maekreth,  supra^  at  page  211.  When 
Beard  declined  to  take  the  property,  the  Tylers  were  entitled 
to  know  that  Sanborn  had  concluded  to  let  his  wife  take  it, 
unless,  indeed,  it  can  be  held  that  the  conveyance  to  her  was 
«is  much  a  matter  of  indifference  to  him,  in  a  legal  sense,  as 
if  it  had  been  to  a  stranger,— and  that  is,  in  effect,  the  con- 
tention of  counsel  for  appellees. 

Such  a  sale,  at  common  law,  would  clearly  have  been  void- 
able, both  because  the  wife  there  had  no  independent  power 
to  contract,  and  because  the  husband  would  have  taken  an 
estate  during  coverture  in  the  property:  See  1  Bla.  Com. 
(Sharswood's  ed.),  441,  *442;  Reeve  on  Domestic  Relations, 
2d  ed.,  98,  *99;  and  also  Id.  28.  Notwithstanding  that  our 
statute  has  so  far  changed  the  common  law  that  the  wife  can 
now  contract  with  the  husband,  and  has  abolished  his  estate 
during  coverture,  it  has  not  denied  to  each  all  interest  in 
the  property  of  the  other.  The  husband  is  still  the  head  of 
the  family,  and  the  expenses  of  the  family  and  of  the  edaca* 
tion  of  the  children  are,  by  section  15  of  the  statute  in  relation 
to  husband  and  wife,  charged  upon  the  property  of  both  hus- 
band and  wife,  or  of  either  of  them,  in  favor  of  creditors:  R.  S. 
1874,  p.  577.  Upon  the  death  of  the  wife,  intestate,  without 
children  surviving,  the  husband  inherits  one  half  of  her  real 
estate:  Id.,  p.  39,  sec.  1.  And,  in  any  event,  upon  her  death,  be 
is  entitled  to  dower  in  her  real  estate.  Hence  the  husband  still 
has  a  pecuniary  interest,  greater  or  less,  as  circumstances  may 
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▼aiy,  in  all  the  real  estate  of  which  his  wife  may  he  owner  dur- 
ing oovertnre.  There  is,  moreover,  apart  from  this  pecuniary 
interest,  an  intimacy  of  relation  and  affection  between  husband 
and  wife,  and  of  mutual  influence  of  the  one  upon  the  otber  for 
their  common  wel&re  and  happiness,  that  is  absolutely  incon- 
sistent with  the  idea  that  the  husband  can  occupy  a  disinterested 
position,  as  between  his  wife  and  a  stranger,  in  a  business  trans- 
action. He  may,  by  reason  of  his  great  integrity^  be  just  in  such 
a  transaction;  but  unless  his  marital  relations  be  peryerted,  he 
cannot  feel  disinterested, — and  it  is  precisely  because  of  this 
feeling  of  interest  that  the  law  forbids  that  he  shall  act  for 
himself  in  a  transaction  with  his  principal.  It  is  believed  to 
be  within  general  observation  and  experience  that  he  who  will 
violate  a  trust  for  his  own  pecuniary  profit  will  not  hesitate 
to  do  it,  under  like  circumstances,  for  the  pecuniary  profit  of 
bis  wife. 

In  our  ofnnion,  the  policy  of  the  law  equally  prohibits  the 
wife  of  the  agent,  as  it  does  the  agent  himself,  from  taking 
tifle  to  the  property  which  is  the  subject  of  his  agency,  without 
the  knowledge  and  express  consent  of  the  principal.  The  wife 
is  here  shown  to  have  known  the  relation  of  her  husband  to 
the  Tylers  in  respect  to  this  property,  and  all  the  facts  in  re- 
gard to  the  transaction  with  Beard.  She  is  therefore  charged 
with  knowing  that  she  could  not  become  the  purchaser  without 
letting  the  Tylers  know  it,  and  the  burden  is  on  her  to  show 
that  they  did  know  it. 

The  Tylers  are,  in  our  opinion,  entitled  to  have  these  con- 
veyances canceled,  upon  returning  to  Frances  C.  Sanborn 
what  they  have  received,  with  accruing  interest;  and  as  against 
this,  th^y  are  entitled  to  a  deduction  of  the  reasonable  value 
of  the  rents  and  profits,  above  and  beyond  the  amount  paid 
for  taxes  and  necessary  repairs. 

The  decree  below  is  reversed,  and  the  cause  remanded  to 
the  eircuit  court,  with  directions  to  there  enter  a  decree  in  con* 
fonnity  with  this  opinion.      

BiiLir,  J.»  dinentad  from  the  view  that  there  wms  each  frmad  in  law,  from 
tlie  tnumetioa  in  tide  caae^  as  mnst  neoeesarily  make  it  Toid;  and,  while  he 
UKBted  to  the  aovndneee  of  the  rale  that  an  agent  employed  to  sell  ooald 
not,  dtreetly  or  indirectly,  become  the  purchaser  withoat  the  assent  of  the 
principal  with  biowledge  of  the  facts,  and  if  he  did,  that  the  principal  could 
SToid  the  sale,  still  he  maintained  that  the  purchaser  in  this  case  was  not  the 
a^t»  but  another  person,  capable  of  acquiring,  owning,  and  controlling  her 
••parate  property,  as  a/nM  toie  wholly  independent  of  her  husband,  under 
As  statute  emancipating  her  from  her  common-law  disabilities^  and  giving 
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h«r  ih«  i«m0  control  orer  her  separate  oatate  aa  the  hnalMad  haa  orer  hia, 
with  the  aame  power  to  aoqnire  or  sell  property,  or  engage  in  boaineaa,  aa  U 
sole,  and  which,  in  contemplation  of  law,  makea  her  a  atranger  to  her  hoa- 
hand,  ao  that  she  may  act  independently  of  biin,  or  aaanme  an  adverse  posi- 
tion to  him,  as  f ar  aa  such  estate  ia  concerned.  He  could  not,  therefore, 
aasent  to  the  doctrine  that  the  wife  of  an  agent  moat,  aa  matter  of  law,  be 
held  anbject  to  the  aame  incapacity  to  purchase  property  for  which  her  hus- 
band waa  the  agent  to  sell  as  the  agent  himself,  but  asserted  that  whether 
anch  purchase  is  to  be  treated  as  fraudulent  and  voidable  depended  upon  the 
eurcumstances,  and  presento  a  question  of  fraud  in  fact,  and  not  of  fraud  ia 
law;  that,  in  anch  a  case  aa  the  present,  the  fact  that  the  purchaser  and 
vendee  are  husband  and  wife  ia  a  circumstance  to  be  considered,  with  other  evi* 
dence,  when  fraud  lb  alleged;  and  that  the  relation  of  husband  and  wife  will 
not  alone  create  an  inference  of  fraud,  although  less  evidence  will  create  it  in 
such  cases  than  where  the  parties  do  not  bear  such  near  relationB  to  each 
other.  In  every  such  case  fraud  must  be  alleged  and  proved,  and  the  rela- 
tion of  the  parties  only  be  considered  as  a  circumstance  bearing  upon  the 
measure  of  proof  required  to  sustain  the  allegation.  Ohief  Justice  Craig 
concurred  in  this  dissenting  opinion. 

Principal  and  Agent.  —  An  agent  cannot  profit  out  of  his  principal,  for 
whom  he  has  undertaken  to  act:  VaUeUe  v.  Tedens,  122  111.  607;  8  Am.  St. 
Rep.  502,  and  note;  Lt  Oendrt  v.  Byrnes,  44  N.  J.  Eq.  372;  Herriich  v.  Mc- 
Donald, 80  GaL  473;  Siedenbaeh  v.  Biley,  111  K.  Y.  560;  Baxter  v.  Fint  NaL 
Bank,  85  Tenn.  33. 

CoNTRAOTS  BKTWBXN  PRINCIPAL  AND  AoiNT.  —  Coutracte  between  prin- 
cipal and  agent  must  be  scrutinized  with  jealousy,  and  the  slightest  circnm- 
stences  of  inequality,  surprise,  or  hardship  may  avoid  them«  often  with* 
out  proof  of  actual  fraud:  MeHarry  v.  Irvin,  85  Ky.  322;  and  the 
burden  of  proof  is  upon  the  agent  to  show  the  good  faith  and  faimeaa  of  snob 
oontracto:  Le  Oendre  v.  Bymee,  44  K.  J.  Eq.  372.  So  that  an  agent  cannot, 
without  the  knowledge  and  consent  of  his  principal,  so  negotiate  a  sale  of  hia 
principal's  realty  as  to  get  the  title  to  the  same  in  himself:  Bookwalter  t. 
Lansing,  23  Nek  291;  compare  McKay  v.  Williams,  67  Mich.  647;  11  Aol  8k 
Rep.  597. 

Marriid  Womin.  —  As  to  the  status  of  married  women  under  the  statntea 
el  Illinoia,  see  note  to  Kirkpatriek  v.  Bt^ford,  76  Am.  Dec  374^  376. 
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Partnbrship— BmsoT  of  Dissolution  bt  Dbath. — The  retention  and 
use  of  the  firm  name  after  the  death  of  one  of  the  partners  creates  no 
liability  on  the  estete  of  the  deceased,  and  the  surviving  partner,  by  ao- 
oepting  a  draft  in  the  firm  name,  makes  himself  personally  liahle  there* 
for. 

CoKTRAOra.  —  Lax  Loci  Oovbrns  Validitt,  interpretotion,  and  oonstmo- 
tion  of  contracts,  as  a  general  rule;  still,  not  all  coutracte  valid  where 
made  will  be  enforced  by  the  courte  of  other  states.  In  respect  to  the 
time,  mode,  and  extent  of  the  remedy,  the  lex  fori  governs. 
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Voniair  AmoNiisirr  loa  Bsif  xnr  or  Orxdrors.  —  In  the  absence  of  olaimt 
el  domestic  erediton,  the  aesignee  under  •  valid  foreign  Miignment  may 
lednce  to  his  possession  the  property  and  collect  the  debts  assigned  to 
him  in  Illinois^  and  debtors  there,  owing  the  assignor,  and  having  no 
sst^  will  be  compelled  to  pay  the  assignee;  but  if  the  assignment,  if 
■wde  in  the  latter  state,  would  be  set  aside  as  fraudulent,  or  contrary 
to  the  policy  of  the  law,  then  it  will  not  be  enforced  as  against  attaching 
creditors,  foreign  or  domeptic,  although  it  may  be  valid  in  the  state 
where  made. 

YmmnAMT  Fosboh  A«iGinaHT  iob  BxMxm  or  CBSDrroBS,  valid  in  the 
■tale  where  made,  is  only  enforced  in  Illinois  as  a  matter  of  comity, 
aad  ft  wiU  not  be  enforced  to  the  prejndioe  of  citiaens  who  may  have 
deounds  egvuBt  the  assignor;  bnt  for  all  other  purposes,  and  between 
eitisena  of  the  state  where  the  assignineot  was  made,  if  valid  by  the 
fee  iodj  will  be  carried  into  effect  by  the  courts  td  Illinois. 

/.  M.  H.  Burgettf  for  the  appellants. 
Hutehinion  and  Luff^  for  the  appellees. 

By  Court.  Joeiah  D.  Brooks  and  D.  Leeds  Miller,  while 
partners,  doing  business  in  Philadelphia  under  the  name  and 
style  of  Brooks,  Miller,  &  Co.,  acquired  title  to  a  lot  in  Cook 
County,  in  this  state,  in  the  firm  name,  and  taken  in  payment 
of  a  firm  debt.  On  November  23, 1883,  the  firm  was  dissolved 
by  the  death  of  Miller;  but  Brooks  continued  the  business 
under  the  same  firm  name,  and  while  so  acting,  on  May  20, 
1884,  accepted  a  bill  of  exchange  drawn  on  him  in  the  said 
finn  name,  in  favor  of  the  plaintiffs,  James  8.  Woodward  and 
Sods.  The  retention  and  use  of  the  firm  name  after  Miller's 
death  created  no  liability  on  Miller's  estate,  so  that  by  accept- 
ing the  draft  in  the  firm  name  Brooks  made  himself  individu- 
tUy  liable  to  the  plaintiffs  therefor.  On  July  1,  1884,  Brooks 
entered  into  partnership  with  William  O.  Jenks,  and  they, 
under  the  same  firm  name,  carried  on  business  in  Philadel- 
phia until  September  4,  1884,  when  they  failed,  and  made  a 
voluntary  assignment  for  the  benefit  of  creditors  to  Edward  8. 
Harlan,  assignee.  The  deed  of  assignment,  after  reciting  that 
Brooks  and  Jenks  were  indebted  to  divers  persons,  grants, 
bargains,  sells,  and  conveys  to  said  Harlan,  **all  and  singu- 
lar  the  lands,  tenements,  and  real  estate,  and  also  all  the 
goods,  chattels,  effects,  and  property  of  every  kind,  real,  per- 
aooal,  and  mixed,  of  the  said  Josiah  D.  Brooks  and  William 
0.  Jenks,'*  except  so  much  thereof  as  might  be  exempt  from 
execution,  in  trust,  to  sell  and  dispose  of  the  same,  and  to 
collect  and  receive  all  debts  due  to  said  Brooks  and  Jenks, 
or  either  of  them,  and  from  the  proceeds  to  pay, — 1.  The 
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expenses  incident  to  the  trust;  2.  The  "creditors  of  said  Brooks 
and  Jenks  their  respective  just  demands  in  full,  if  sufficient; 
otherwis6|  pro  rata^\'  and  3.  Any  surplus  *^to  said  Brooks  and 
Jenks." 

The  principal  question  discusped  by  counsel  relates,  to  the 
effect  a  voluntary  assignment  of  all  his  property  by  a  foreign 
debtor  for  the  benefit  of  creditors  #ill  have  on  his  property 
having  a  9iiu$  in  this  state.  At  the  time  of  this  assignment, 
the  garnishees  had  in  their  hands  something  over  twelve 
hundred  dollars,  one  half  of  which  is  claimed  to  belong  to 
Josiah  D.  Brooks,  and  the  other  half  to  the  heirs  of  Miller, 
being  the  proceeds  of  the  sale  of  the  real  estate  before  men- 
tioned as  belonging  to  the  original  firm  of  Brooks,  Miller,  A 
Co.  It  is  not  shown  that  there  had  been  an  adjustment  of 
the  partnership  assets  and  accounts  between  Brooks  and  the 
heirs  of  Miller,  so  that  the  extent  of  Brooks's  interest  in  this 
sum  of  money  cannot  be  told.  After  the  assignment  was 
made,  acknowledged,  and  recorded  in  conformity  with  the 
laws  of  Pennsylvania,  where  the  debtors  resided,  the  plain- 
tiffs, residents  of  the  same  state,  with  notice  of  the  assign- 
ment, brought  attachment  in  the  superior  court  of  Cook 
County  against  Brooks,  and  service  was  had  on  said  gar- 
nishees. The  assignee,  Harlan,  interpleaded  in  that  cause, 
claiming  one  half  of  the  money  in  the  garnishees'  hands  under 
the  assignment,  while  the  plaintiffs  claimed  the  same  money 
in  the  hands  of  the  garnishees  by  virtue  of  said  attachment 
proceeding.  The  deed  of  assignment,  apparently,  is  valid 
under  the  laws  of  the  state  of  Pennsylvania.  As  the  deed  is 
ihere  valid, -it  must  be  held  valid  here,  it  being  the  general 
rule  that  the  lex  loci  will  govern  in  determining  the  validity  of 
contracts,  and  in  their  interpretation  and  construction.  It 
does  not,  however,  follow  that  all  contracts  valid  where  made 
will  be  enforced  by  courts  of  other  states  or  jurisdictions.  In 
respect  of  the  time,  mode,  and  extent  of  the  remedy,  the  fex 
fori  governs:  Mineral  Point  R,  R,  Co.  v.  Barron^  83  111.  365. 

In  the  absence  of  claims  of  domestic  creditors,  the  assignee 
under  a  valid  foreign  assignment  may  reduce  to  his  possession 
the  property,  and  collect  the  debts  assigned  to  him  within  this 
state,  and  debtors  here,  owing  the  assignor,  and  having  no 
set-off,  will  be  compelled  to  pay  the  assignee.  But  if  the  for- 
eign assignment,  if  made  here,  would  be  set  aside  as  fraudu- 
lent, or  as  contrary  to  the  policy  of  our  laws,  our  courts  will 
not  enforce  it  as  against  attaching  creditors,  whether  foreign 
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or  domeeiicy  althongb  it  may  be  valid  in  tlie  state  where  made: 
May  T.  Wannemaeher^  111  Mass.  202;  Zipeey  y.  Thampsonj  1 
Gray,  243;  FaU  River  Iron  Work$  Co.  v.  Croade,  16  Pick.  11; 
KtUg  T.  Crapo,  45  N.  Y.  86;  6  Am.  Rep.  35;  QiUHander  y. 
HowM,  85  N.  Y.  657. 

As  a  Tolontary  foreign  assignment,  valid  in  the  state  where 
made,  is  enforced  in  this  state  as  a  matter  of  comity,  our 
courts  will  not  enforce  it  to  the  prejudice  of  our  citizens  who 
may  have  demands  against  the  assignor.  It  is  contrary  to 
the  policy  of  our  laws  to  allow  the  property  or  funds  of  a  non- 
nddent  debtor  to  be  withdrawn  from  this  state  before  his 
ereditns  residing  here  have  been  paid,  and  thus  compel  them 
to  seek  redress  in  a  foreign  jurisdiction;  so  it  was  held  in 
Sey$r  v.  Alexander^  108  111.  385,  that  a  voluntary  assignment 
of  a  non-resident  debtor's  property,  valid  under  the  laws  of 
the  state  where  made,  will  not  be  enforced  here  as  against 
domestic  attaching  creditors.  See  Chaffee  v.  Fourth  NaL  Bank, 
71  He.  524;  36  Am.  Rep.  345;  Kelly  v.  Crapo,  45  N.  Y.  86;  6 
Am.  Rep.  85;  Johnson  v.  Parker^  4  Bush,  149;  Chicago  etc.  R^y 
Co.  V.  Keokuk  N.  L.  Packet  Co.^  108  III.  317;  48  Am.  Rep.  557; 
L^€  AsBociaiion  of  North  America  v.  Fassett^  102  III.  315. 

In  ifay  ▼.  First  Nat.  Bank  ofAttleboro,  122  111.  551,  we  held 
that  a  voluntary  assignment  made  in  another  state  by  a  non- 
resident there,  executed  in  conformity  with  our  laws  in  respect 
to  the  conveyance  of  property,  but  inconsistent,  in  substantial 
respects,  wilii  our  statute  relating  to  assignments,  will  not  be 
enforced  here  to  the  detriment  of  our  citizens;  but  for  all 
olher  purposes,  and  between  citizens  of  the  state  where  the 
lasigDment  was  made,  if  valid  by  the  lex  loci,  it  will  be  carried 
into  effect  by  the  courts  of  this  state.  That  case  is  decisive 
of  the  one  at  bar.  In  the  present  case,  there  are  no  domestic 
creditors  to  be  affected.  The  attaching  creditors  are  resident 
in  the  same  state  with  the  assignor,  and  where  the  assignment 
WIS  made  and  will  be  executed.  As  before  seen,  the  assign- 
ment is  valid  under  the  laws  of  Pennsylvania,  and  capable  of 
being  enforced  there,  and  under  the  doctrine  announced,  the 
oonrts  of  this  state  will  give  it  effect  as  against  citizens  of 
Pennsylvania.  The  heirs  of  Miller  are  not  complaining  here. 
It  seems  that  they,  as  well  as  the  assignee,  assignors,  and  at- 
taching creditors,  are  all  residents  of  the  same  state.  The 
daim  made  by  the  assignee,  as  well  as  by  the  attaching  credi- 
tors, is  of  Brooks's  interest  in  the  money  in  the  hands  of  the 
If  the  Miller  heirs  have  an  equitable  right  to 
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more  than  one  half  of  the  money  now  in  the  hands  of  the 
garnisheea,  it  ia  not  perceived  why  that  question  may  not  he 
determined  by  an  adjustment  of  the  partnership  acconnte  of 
the  original  firm  in  the  courts  of  that  state. 

The  rule  here  announced  is  not  in  conflict  with  Jthawn  t. 
Pearce,  110  III.  350.  In  that  case,  the  assignment  was  not 
voluntary,  but  resulted  by  the  laws  of  the  state  of  Pennsyl- 
vania. A  statutory  assignment  will  not  be  enforced  against 
attaching  creditors  of  another  state:  May  v.  First  Nat.  Bank 
of  AtUeboro^  $upra. 

Finding  no  error  in  this  record  for  which  the  judgment 
should  be  reversed,  it  is  affirmed. 


PARnrsBSHiF.  —  The  death  of  a  partner  haa  the  dfeot  of  diaaolTiiig  llie 
Arm,  and  from  that  time  the  only  thing  that  oan  be  done  by  the  late  firm,  or 
any  of  the  sarviviog  luemben  thereof  to  bind  the  property  of  the  decoaaed, 
it  to  proceed  and  close  up  the  basiness  of  the  partnership:  Note  to  Ckilds  t. 
Hyde,  77  Am.  Deo.  115;  note  to  LaughUn  v.  Lortrm,  86  Id.  SOO. 

CoNTRAcra  —  Lkz  Looe,  Lkx  Fori.  —  The  validity  of  a  contract  ia  to  be 
determined  by  the  law  of  the  place  where  it  ia  made,  while  its  effect  most 
be,  as  a  general  mle,  governed  by  the  law  of  the  place  where  it  ia  to 
be  performed:  Note  to  i^orcf  v.  Buckeye  Ins,  Co.,  99  Am.  Dec  668.  Lex  lod 
governs  as  to  the  obligations  of  a  contract,  and  the  lex  fori  as  to  the  proof  of 
the  contract:  Downer  v.  Chetebrough,  36  Conn.  89;  4  Am.  Rep.  29;  Smoeettum 
rf  wader,  22  La.  Ann.  219;  2  Am.  Rep.  721;  Iwey  r.  LaUand,  42  Misa.  444; 
2  Am.  Rep.  606;  Carton  v.  Hunter,  46  Mo.  467;  2  Am.  Rep.  629;  KnowUtm 
V.  BrU  R'y  Co.,  19  Ohio  St  260;  2  Am.  Rep.  395;  Dyhi  v.  Erie  R*y  Ox.  45 
N.  Y.  113;  6  Am.  Rep.  43;  Hoadley  v.  NorUtem  Tr.  Co.,  115  Mass.  304;  15 
Am.  Rep.  106;  note  to  SaUetUiwaUe  v.  DougfUy,  59  Am.  Deo.  557-559;  note  to 
Chapman  r.  RotierUon,  31  Id.  270.  The  legality  of  an  agreement  made  is 
Kew  York  respecting  railroad  bonds  involved  in  a  sait  in  Alabama,  wboo 
the  agreement  ia  to  be  performed  in  the  latter  state,  would  probablj  be 
governed  by  the  laws  of  Alabama:  QHman  v.  Jones,  87  Ala.  691. 

FoREioir  AssioNMSNT  fOR  Bknrtit  or  Crrditors.  —  An  assignment  for 
the  benefit  of  creditors  of  property  in  South  Carolina,  made  by  the  owner  in 
accordance  with  the  law  of  his  domicile  in  another^  stats^  will  not  be  reoog- 
■iaad  when  in  direct  oonfiict  with  the  laws  of  South  Osralitta;  Jte  forU  Dkk' 
msott,  29  a  a  458;  13  Am.  St  Rep.  749,  and  note. 
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WwTSBN  Union  Telegraph  Gompant  v.  Dubois. 

pas  ILUHOIS,  SOLJ 

TttJMBAPB  CoMPAKni — LuBiUTT  fOR  NiouosNCi.  —  The  reoeiver  of  » 
lal^gnpliie  dispatch  may  maintain  an  action  against  the  company, 
through  whoM  negligence  the  message  has  been  altered  or  changed,  for 
BBch  ksB  cr  damage  as  he  has  sustained  by  reason  of  having  been  led  to 
■el  upon  the  dispatch,  and  proof  of  snch  alteration  is  prima  fade  proof 
of  the  DOgligenoo  of  the  company.  It  mnst  then  assnme  the  burden  of 
showing  thai  the  error  was  oansed  by  an  sgency  for  which  it  is  not 


TnaoBAPH  COMPAirnts —  Rkxbdt  agaiiiot,  vor  Kegliobmcb.  —  Where  no 
contract  relation  exists  between  the  reoeivor  of  a  dispatch  and  the  tele- 
gmph  company,  the  remedy  of  the  former  for  negligoneo  in  transmitting 
the  SMssage  is  in  an  action  of  tort 

TBRGRAm  CoMTAinxs  ARB  CoM MON  Carrders  and  public  servants,  and 
are  boond  to  act  whenever  called  upon,  their  charges  being  paid  or  ten- 
dered. The  extent  of  their  liability  is  to  transmit  correctly  the  message 
asdaiivored. 

TtaJHRAPH    COMPAHRB  —  LlARILITr    lOR  NrOUOKNCR,    ANB    MraSURB    or 

Damaou.  —  When  the  receiver  of  a  dispatch  suffers  loss  from  the  care- 
leas  and  negligent  performance  of  its  duty  by  a  telegraph  company,  he 
may  recover  damages  in  tort.  In  such  a  case,  the  measure  of  damages  is 
compensation  for  his  actual  loss,  following  as  the  natural  and  proximate 
oenss^onoe  of  the  oompany's  act. 

Oron  and  Broadtoellj  for  the  appellant 
Tipton  and  Moffeit^  for  the  appellee. 

Maobudeb«  J.  In  the  fall  of  1887  appellee  kept  a  restau- 
rant and  hotel  in  Gibson,  Illinois.  He  had  bought  a  car-load 
of  apples,  at  some  time  during  the  fall,  from  I.  H.  Moore,  of 
North  Java,  New  York,  at  $1.50  per  barrel.  About  October  1, 
1887,  he  wrote  a  letter  to  Moore,  asking  if  another  car-load 
ooald  be  furnished  at  the  same  price.  On  October  5,  1887, 
Moore  answered  the  letter  bv  sending  a  telegram.  The  tele- 
gram so  sent,  when  received  by  appellee,  read  as  follows: 
**  Letter  received.  Can  load  car-load  of  best  winter  fruit  at 
tl.S5.  Answer.**  Appellee  replied  on  the  same  day  that  he 
would  accept  the  offer  contained  in  the  telegram,  :ind  sent 
Moore  a  draft  for  $200  to  apply  on  the  purchase,  Moore  requir- 
ing such  a  depoeit  to  insure  the  consummation  of  the  bargain. 

The  telegram,  as  delivered  by  Moore  to  the  appellant  com- 
pany for  transmission  to  the  appellee,  read  as  follows:  ''  Let- 
ter received.  Can  load  car-load  of  best  winter  fruit  at  $1.75. 
Answer."  The  error,  by  which  the  figures  were  made  to 
letd  $1.56  instead  of  $1.75,  was  the  fault  of  appellant.  Ap- 
pellee did  not  discover  the  mistake  until  after  the  $200  had 
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been  paid,  and  after  Moore  had  shipped  the  apples.  When 
the  car  arrived  in  Oibeon  it  contained  187  barrele  of  applet, 
which  were  green  froit  Moore  eent  to  the  bank  at  Gibeon  t 
draft  for  the  balance  of  the  purchase  at  $1.75  per  barrel  with 
the  bill  of  lading  attached.  The  bill  of  lading  was  to  be  de- 
livered to  appellee  upon  payment  of  the  draft,  so  that  appellee 
could  not  get  the  bill  of  lading,  or  possession  of  the  apples, 
without  paying  the  draft.  Thereupon  he  paid  the  draft, 
which,  with  the  amount  previously  paid,  was  twenty  cents  per 
barrel  more  than  the  price  at  which  he  had  bought  the  apples, 
as  stated  in  the  telegram  received  and  acted  upon. 

Appellee  brought  this  suit  before  a  justice  of  the  peaee  for 
damages  resulting* to  him  from  the  mistake  of  the  appellant 
in  transmitting  the  message,  and  recovered  187.40,  being 
twenty  cents  per  barrel  on  the  187  barrels.  On  appeal  to  the 
circuit  court,  where  the  trial  was  had  before  the  court  without 
a  jury,  judgment  was  entered  in  favor  of  ai^Uee  for  one  cent 
damages.  Both  parties  excepted  to  the  judgment  of  the  c]^ 
cuit  court,  and  prayed  an  appeal  to  the  appellate  court,  where 
errors  were  assigned  on  both  sides.  The  appellate  court  re- 
versed the  judgment  of  the  circuit  court  upon  the  cross-errors 
assigned  by  the  appellee,  and  remanded  the  cause.  There- 
upon appellant  made  a  motion  to  modify  the  judgment  of  re- 
versal, so  as  to  make  said  judgment  final,  and  with  directions 
to  the  circuit  court  to  render  judgment  against  appellant  for  * 
$87.40,  and  costs,  which  motion  was  allowed,  and  judgment 
entered  accordingly.  Upon  petition  by  appellant,  the  appel- 
late court  granted  a  certificate  that  the  case  involves  questions 
of  law  of  such  importance,  on  account  of  collateral  interests, 
as  that  the  same  should  be  passed  upon  by  the  supreme  court, 
and  allowed  an  appeal  to  this  court. 

In  England,  the  doctrine  is,  that  the  receiver  of  a  telegraphic 
dispatch  cannot  sue  the  telegraph  company,  on  the  ground  that 
the  obligation  of  the  company  springs  entirely  firom  contract, 
and  that  the  contract  for  the  transmission  of  the  message  is 
with  the  sender  of  it.  This  doctrine,  however,  has  never  pre- 
vailed in  the  United  States.  Here,  it  is  well  settled  that  the 
receiver  of  the  dispatch  may  maintain  an  action  against  the 
telegraph  company,  through  whose  negligence  the  message 
has  been  altered  or  changed,  for  such  loss  or  damage  as  he 
has  sustained  by  reason  of  having  been  led  to  act  upon  the 
dispatch.  Proof  of  the  alteration  or  change  is  prima  facie  evi- 
dence of  the  negligence  of  the  company.     The  burden  rests 
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upon  the  company  to  show  that  the  error  was  caused  by  some 
agency  for  which  it  is  not  liable:  WesUm  Union  Tel  Co.  y.  TV" 
br,  74  DL  168;  24  Am.  Rep.  279.  There  is  no  doubt  that  ap- 
pellee has  a  right  of  action  against  appellant  under  the  facts 
tboTe  stated.  The  only  question  is  as  to  the  form  of  the 
action. 

If  the  action  must  be  in  tort  or  case,  this  suit  was  Improp- 
erly brought  before  a  justice  of  the  peace,  because,  under  our 
statute,  justices  of  the  peace  have  no  jurisdiction  in  actions  on 
the  ease  for  such  an  injury  as  is  here  involved. 

The  original  contract  for  the  transmission  of  the  message 
was  made  between  Moore  and  the  company.  It  does  not  ap- 
pear, however,  that  there  was  any  contract,  express  or  implied, 
between  appellee  and  the  company,  nor  was  there  any  con* 
tract  relation  of  any  kind  between  them.  Under  some  of  the 
tothorities,  where  the  sender  of  the  dispatch  is  the  agent  of 
the  party  to  whom  it  is  sent,  or  where  the  contract  between 
the  sender  and  the  company  is  for  the  benefit  of  the  party  to 
whom  the  message  is  sent,  the  latter  may  sue  the  company  in 
anumpsit.  But  here  the  relation  between  Moore  and  the  ap- 
pellee was  that  of  vendor  and  vendee.  Moore  wanted  to  sell 
his  apples,  and  the  proof  shows  that  he  paid  for  the  telegram 
himself.  He  made  the  contract  with  the  company  for  the 
transmission  of  the  message  in  his  own  interest,  and  to  effect 
t  sale  of  his  own  property.  We  do  not  think,  therefore,  that 
appellee  was  entitled  to  bring  against  the  company  any  action 
based  upon  the  existence  of  a  contract  relation  between  him 
and  the  company.     His  remedy  is  in  tort. 

Telegraph  companies  are  the  servants  of  the  public,  and 
boond  to  act  whenever  called  upon,  their  charges  being  paid 
or  tendered.  They  are,  in  that  respect,  like  common  carriers, 
the  law  imposing  upon  them  a  duty  which  they  are  bound  to 
discharge.  The  extent  of  their  liability  is  to  transmit  correctly 
the  message  as  delivered:  Tyler  v.  Western  Union  Tel.  Co.,  60 
DL  421;  14  Am.  Rep.  38.  Hence,  when  the  receiver  of  a  dis- 
patch suffers  loss  from  the  careless  and  negligent  performance 
of  its  duty  by  such  a  company,  he  is  entitled  to  recover  dam- 
ages for  the  tort,  and  the  proper  remedy  is  an  action  on  the 


The  damages  in  such  case  should  be  for  an  amount  which 
will  compensate  the  plaintiff  for  his  actual  loss.  They  must 
be  in  satisfaction  of  the  natural  and  proximate  consequence 
ef  the  defendant's  act    In  the  present  suit,  appellee  would 


112  Raymond  t;.  Vauohn.  [niinoi% 

not  have  bought  the  apples  if  he  had  known  that  their  price 
was  $1.75  per  barrel.  The  facts — that  he  did  not  discover 
the  mistake  until  after  the  apples  had  been  shipped,  that  he 
had  already  advanced  $200  towards  their  purchase,  that  he 
could  not  obtain  possession  of  them  without  paying  the  bal- 
ance of  the  purchase  price  at  the  rate  of  $1.75  per  barrel,  that 
they  were  perishable  property,  liable  to  be  lost  by  the  natural 
process  of  decay,  if  the  delay  in  unloading  them  should  be 
too  great,  and  that  appellee  needed  them  in  his  business, 
having  already  disposed  of  a  car-load  on  hand  in  order  to 
make  room  for  the  present  consignment — authorized  him  to 
pay  the  extra  twenty  cents  per  barrel,  and  look  to  the  appel- 
lant for  reimbursement.  He  was  justified  in  reljring  upon  his 
own  judgment  to  make  the  loss  as  small  as  possible.  Under 
the  circumstances,  as  thus  detailed,  his  judgment  was  a  rea- 
sonable one. 

We  think  the  appellate  court  did  right  in  fixing  the  amount 
of  damages  at  $37.40.  But  the  distinctions  between  common- 
law  actions  are  still  recognized  in  this  state.  The  jurisdic- 
tion of  justices  of  the  peace  is,  in  large  measure,  based  upon 
and  limited  by  such  distinctions.  It  is  our  duty  to  recognize 
them.  Inasmuch,  therefore,  as  appellee  has  pursued  the 
wrong  remedy,  and  before  the  wrong  tribunal,  the  judgment 
must  be  reversed.  

TiUBORAFH  CoMPAHnB.  —  As  to  the  liability  of  telegraph  oompaniaa  lor 
negligenoe  with  respect  to  the  tranemiaeion  aad  delivery  of  mewngea,  and 
the  remedy  against  them  therefor:  McCord  t.  WeaUm  Uwkm  TeL  Obi,  tt 
Minn.  181;'  12  Am.  St.  Rep.  636,  and  note;  Cloff  v.  ITeafam  OfOm  3UL  Cb^ 
SlGa.285;  18  Am.  St.  Bep.  316,  and  note;  WmUmUnkmTAOo.'w. 
72  Tax.  664;  18  Am.  St.  Rep.  843,  and  nota. 
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Pabtmsbship.  —  IxsAinTT  ov  OnB  Partner  Don  nor,  mt  Sa,  woik  a  dip. 

eolation  of  the  partnership,  bnt  may  oonstitate  snfficient  grouida  te 
justify  a  court  of  equity  in  decreeing  its  dissolution.  This  will  not  be 
done  if  the  malady  is  temporary  only,  with  a  fair  prospeet  of  rooovwy 
within  a  reasonable  time. 
Pabthbrship  —  Bftbot  of  Iksaivitt  of  Pabtnbb.  —  An  adjudicaticMi  by 
the  oounty  court  that  one  partner  ii  temporarily  insane  does  not  diaaolva 
the  partnership;  and  upon  a  bill  filed  for  that  purpose,  it  has  no  other 
affect  than  to  establish  the  insanity.  In  such  case  equity  will  look  to  the 
effsot  produced  upon  the  partnership  relations,  and  rafasa  to  diBBolva 


May,  1889.]  Raymond  v.  Vaughh.  118 


tb«ai  and  i^^  ^*  MMta,  unlflai  the  innnity  materially  aiboti  fiia 
eapaoity  «f  tha  partaar  to  diaohai|;a  tha  datiaa  impoaad  by  hia  oontraat 


Paktsbbsbif  —  Pabssxb  Bmbraom  Ohakactbb  or  Both  Pbikoipai.  ahd 
AasR.  "-For  liiiiiael^  with  respect  to  the  partnerahip,  he  aota  aa  prinei- 
pal,  and  agent  for  hia'  partners*  with  an  intereat  in  all  that  pertains  to 
tha  bnainen  of  the  firm.  H  therefore,  for  any  reason,  one  member  of 
tha  firm  aaaamea  oontrol^  ha  mnst*  while  ao  controlling,  manage  lor  and 
in  the  intereat  of  all  the  partnera.  Hie  duty  is  analogooa  to  that  of  a 
troatae,  and  ha  ia  not  allowed  to  derive  personal  profit  from  tha  nsa  of 
tha  partnerahip  asaeta  or  bosiness  or  good- will  of  the  firm. 

f AKEsmamp  —  ErracTT  of  Ivbahitt  of  Pabtnxb.  —  After  an  adjndioation 
of  the  insanity  of  one  partner,  the  continuing  partner  may  apply  for  a 
diasolntion  of  the  partnerahip  if  ha  ao  desirea;  or  if  it  ia  a  partnership  at 
wQl,  ha  may  dissolTe  it  of  hia  own  Tolition. 

PAxniFRaHiF  —  BfFBor  OF  Ck>NTiiinnio  BunNsas  aitxb  iKBAmrr  of  Om 
PABTnn.  —  Where  one  partner  has  been  adjudged  insane,  and  the  re* 
■Muning  partner  oontinaea  the  bnsinesa  aa  before,  without  objection  or 
notice  to  any  oncb  it  ia  presumed  that  he  did  not  intend  a  dissolution  of 
the  firm,  but  that  he  waited  to  determine  whether  the  incapacity  of  his 
partner  would  proTo  merely  temporary,  and  it  would  become  practicable 
for  him  to  reaomo  baainesa.  So  long  as  ha  thus  continuee  to  carry  on 
the  bnaineas,  without  aeeking  to  dissolve  the  partnerahip,  there  ia  no  die- 
solution,  nor  ia  ha  excused  from  accounting  for  the  profita  derived  by 
him  from  the  business  of  the  firm. 

VofiCB.  —  Gladc  oahnot  bx  Baerxd  by  a  proceeding  in  which  it  waa  in  no 
way  involved,  and  of  which  the  par^  to  be  estopped  had  no  notioa. 

FUnoer^  Remy^  and  Oregary,  for  the  plaintiff  in  error. 
John  OibboTUf  for  the  defendant  in  error. 

Shops,  J.  This  was  a  bill  filed  by  defendant  in  error, 
Vaughn,  against  Samuel  B.  Raymond,  plaintiff  in  error,  to 
compel  an  aooonnting  in  respect  of  partnership  affairs  alleged 
lo  exist  between  them.  The  answer  of  Raymond  expressly 
admits  the  formation  of  the  copartnership,  as  alleged  in  the 
hill,  and  its  continuance  from  September  15,  1874,  to  the 
twentieth  day  of  January,  1876,  when  the  complainant, 
Vaughn,  was  adjudged  insane.  It  will  therefore  be  unneces* 
iBTj  to  discuss  the  question  of  the  partnership,  further  than 
may  become  important  in  illustrating  other  branches  of  the 
esse. 

It  is  insisted  by  counsel  for  plaintiff  in  error,  if  the  partner* 
ship  existed,  —  1.  That  it  was  ipso  facto  dissolved  by  the  ad- 
judication of  the  insanity  of  Vaughn  by  the  county  court  of 
Cook  County  on  the  twentieth  day  of  January,  1876,  and  that 
plaintiff  in  error,  as  conservator  of  Vaughn,  accounted  for  all 
the  property  of  Vaughn,  and  all  his  rights  and  credits  accra- 
ing  from  the  copartnership  prior  to  said  date,  in  settlement 
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of  Vaughn's  estate  in  said  court,  and  that,  the  partnership 
being  dissolved,  Vaughn  has  no  claim,  legal  or  equitable,  to 
the  proceeds  of  the  partnership  business  after  such  dissolution; 
2.  If  this  is  not  so,  the  partnership  being  determinable  at 
the  will  of  either  party,  Raymond  elected  to  determine  the 
partnership,  and  did  terminate  it  at  the  date  of  the  adjudica- 
tion of  insanity,  and  that  such  dissolution  can  be  inferred 
from  circumstances,  and  that  the  circumstances  proved  show 
such  election  by  him;  3.  That  the  discharge,  by  the  county 
court,  of  Raymond,  as  conservator  of  Vaughn,  upon  his  final 
report  as  such  conservator,  is  a  bar  to  the  relief  sought  by  the 
bill  in  this  case  so  long  as  it  remains  unreversed;  and  4. 
That,  in  any  event,  by  a  settlement  made  between  the  parties 
in  Philadelphia,  in  June,  1879,  Vaughn  received  of  Raymond 
two  thousand  five  hundred  dollars  in  full  satisfaction  and* 
discharge  of  his  interest  in  the  business  and  profits  of  such  ' 
copartnership. 

The  first  contention  presents  questions  of  the  most  difficulty. 
It  is  said  in  Parsons  on  Contracts,  465:  *^  There  are  not  want- 
ing strong  reasons  and  high  authority  for  the  conclusion  that 
insanity,  certain,  complete,  and  hopeless,  of  itself  and  at  onoe 
dissolves  the  partnership;  but  we  think  the  decided  weight  of 
authority,  in  England  and  this  country,  opposes  this  conclu- 
sion, and  holds  that  the  partnership  continues  until  it  is  dis- 
solved by  decree." 

Chancellor  Kent  (3  Kent's  Com.  58)  says:  ^  Insanity  does 
not  work  a  dissolution  of  partnership  ipso  facto.  It  depends 
upon  circumstances,  under  the  sound  discretion  of  the  court  of 
chancery.  But  if  lunacy  be  confirmed  and  duly  ascertained, 
it  may  now  be  laid  down  as  a  general  rule,  notwithstanding 
the  decision  of  Lord  Talbot  to  the  contrary,  that,  as  partners 
are,  respectively,  to  contribute  skill  and  industry,  as  well  as 
capital,  to  the  business  of  the  concern,  the  inability  of  a  part^ 
ner,  by  reason  of  lunacy,  is  a  sound  and  just  cause  for  the 
interference  of  the  courts  of  chancery  to  dissolve  the  partner- 
ship, and  have  the  account  taken,  and  the  property  duly  ap- 
plied." And  the  game  author  (2  Kent's  Com.  645)  says:  *'Id 
cases  of  partnership,  it  would  at  least  require  a  decree  in 
chancery  to  dissolve  the  partnership  on  the  ground  of  lunacy." 

Story,  in  his  work  on  partnership,  sectiofi  295,  says:  '*  The 
common  law,  .  .  .  upon  grounds  of  public  policy  or  conve- 
nience, holds  that  insanity  does  not  ordinarily,  per  m,  amount 
to  a  positive  dissolution  of  the  partnership,  but  only  to  a  good 
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•od  toflBeient  cause  for  a  court  of  equity  to  decree  a  disaolu- 
tioo."  This  writer,  howeyer,  adds:  "  We  say  *  ordinarily/  for 
when  the  insanity  has  been  positively  ascertained  under  a 
oommiBsion  of  lunacy,  or  by  the  regular  judicial  appointment 
of  a  guardian  to  the  lunatic,  it  may  deserve  consideration, 
whether  it  does  not  ipso  facto  amount  to  a  clear  case  of  disso* 
lotion  of  the  partnership  by  operation  of  law,  since  it  imme- 
diately suspends  the  whole  function  and  right  of  the  party  to 
act  personally."  Mr.  Justice  Parker,  in  Danis  v.  Lane^  10 
N.  H.  161,  makes  the  same  suggestion.  That  case  was,  how- 
ever, upon  the  effect  of  insanity  in  revoking  the  power  of  an 
agent  to  act  for  his  principal.  Mr.  Parsons,  also,  seems  to  be 
of  the  opinion  that  the  courts  would  hold  that  where  the  in- 
sanity was  determined  by  due  inquest,  it  would,  per  «f ,  operate 
88  a  dissolution  of  the  partnership.  Both  Story  and  Parsons 
refer,  in  support  of  this  latter  suggestion,  to  the  case  of  Idler 
?.  Baker ^  6  Humph.  85,  alone,  to  sustain  the  text.  That  case 
holds  the  doctrine  indicated  by  Mr.  Parsons,  but  stands,  so 
far  as  we  have  been  able  to  find,  unsupported  by  any  adjudi- 
cated case,  and  none  are  cited  by  the  court  in  support  of  its 
conclusion.  CoUyer  on  Partnership,  volume  2,  chapter  3,  sec-. 
tion  3,  and  Gow  on  Partnership,  chapter  5,  section  1,  each  lays 
down  the  rule  that  a  decree  of  a  court  of  chancery  is  necessary 
to  a  dissolution  of  the  partnership,  notwithstanding  there  has 
been  an  adjudication  declaring  one  partner  a  lunatic. 

In  Beach  y.  FroUch^  1  Phill.  Ch.  172,  one  of  the  partners  had 
been  adjudged  insane  upon  commission  of  lunacy.  Upon  bill 
filed  to  dissolve  the  partnership,  it  was  insisted  that  it  should 
be  decreed  dissolved  from  the  time  of  the  incapacity  of  the 
insane  partner.  This  the  court  (Lord  Chancellor  Cottenham 
delivering  the  opinion)  held  could  not  be  done,  and  says,  "that 
there  are  three  considerations  between  partners:  the  share  of 
each  in  the  capital  stock,  the  share  of  each  in  the  good-will, 
and  the  labor  which  each  undertakes  to  devote  to  the  business. 
Yoar  argument  is,  that  because  one  of  these  considerations 
(and  that,  perhaps,  the  least  valuable  of  the  three)  fails,  you 
are  entitled  from  that  time  to  take  to  yourself  the  whole  ben- 
efit of  the  other  two.  ....  Whatever  delay  has  occurred  is 
imputable  to  the  plaintiff  himself.  It  was  competent  for  him 
Id  have  filed  his  bill  at  any  moment  since  the  time  when  his 
partner  first  became  incapable  of  attending  to  business." 

In  Jonee  v.  Niyy^  2  Mylne  &  K.  125,  the  partners  were  solici- 
tor!.   One  of  them  (Hardston)  became  insane  and  incapable 
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of  attending  to  business,  and  died  two  or  three  years  after- 
wards.    Noy,  the  other  partner,  carried  on  the  business  one  or 
two  years,  and  then  sold  it  out.    Hardston's  executors  filed 
a  bill  to  compel  Noy  to  account  in  respect  to  the  partnership 
business  and  the  proceeds  of  the  sale.     Sir  John  Leach,  M.  R^ 
in  determining  the  cause,  said:  *'  It  is  clear,  upon  principle, 
that  the  complete  incapacity  of  the  parties  to  the  agreement 
to  perform  that  which  was  a  condition  of  the  agreement  is  a 
ground  for  determining  the  contract.    The  insanity  of  a  part 
ner  is  ground  for  the  dissolution  of  a  partnership,  because  it 
is  immediate  incapacity;  but  it  may  not  in  the  result  prove  to 
be  a  ground  of  dissolution,  for  the  partner  may  recover  from 
his  malady.    When  a  partner,  therefore,  is  affected  with  in- 
sanity, the  continuing  partner  may,  if  he  thinks  fit,  make  it  a 
ground  of  dissolution;  but  in  that  case  I  consider,  with  Lord 
Kenyon,  that,  in  order  to  make  it  a  ground  for  dissolution,  he 
must  obtain  a  decree  of  the  court.     If  he  does  not  apply  to  the 
court  for  a  decree  of  dissolution,  it  is  to  be  considered  that  he 
is  willing  to  wait  to  see  whether  the  incapacity  of  his  partner 
may  not  prove  merely  temporary.    If  he  carry  on  the  partner- 
ship business  in  the  expectation  that  his  partner  may  recover 
from  his  insanity,  so  long  as  he  continues  the  business  with 
that  expectation  or  hope  there  can  be  no  dissolution."    See 
also  Chnswold  v.  Waddington,  15  Johns.  57;  Bagshawy.  Parker^ 
10  Beav.  532;  Sadler  v.  Lease^  66  Id.  624;  Robertson  v.  Lochie^ 
15  Sim.  285;  Pierce  v.  Chamberlain^  2  Ves.  Sr.  33. 

No  further  citation  or  analysis  of  authorities  will  be  neces- 
sary. The  rule,  supported  by  the  decided  weight  of  authority 
and  announcing  the  correct  doctrine,  is,  that  the  insanity  of 
a  partner  does  not,  'per  se^  work  a  dissolution  of  the  partner- 
ship, but  may  constitute  sufficient  grounds  to  justify  a  court  of 
equity  in  decreeing  its  dissolution.  But  this  doctrine  must  be 
understood,  and  is  applied  by  courts  of  equity  with  appropri- 
ate limitations  and  restrictions;  for,  while  curable;  temporary 
insanity  will  be  sufficient,  upon  an  inquisition,  to  sustain  an 
adjudication  of  insanity  in  the  county  court,  the  appointment 
of  a  conservator,  and  commitment  of  the  ward  to  an  insane 
asylum,  yet  it  will  not  authorize  a  court  of  chancery  to  decree 
a  dissolution  of  a  partnership  if  the  malady  be  temporary 
only,  with  a  fair  prospect  of  recovery  within  a  reasonable  time: 
Story  on  Partnership,  sec.  297, 

Under  our  system,  the  adjudication  of  insanity  may  be  had 
for  the  purpose  of  enabling  those  temporarily  insane  to  avail 
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of  tbe  facilities  for  treatment  and  cure  provided  hj  the  benefi- 
cence of  tbe  Btate.  In  such  case,  the  adjudication  of  the 
county  court  is  necessary  to  their  admission  to  the  State  Hos- 
pital for  the  Insane,  where,  in  theory  at  least,  the  curable  only 
aie  admitted.  It  is  manifest  that  the  adjudication  by  tbe 
county  court  can  have  no  effect  in  determining  the  partner- 
ship, and  upon  bill  filed  to  dissolve  the  partnership,  it  would 
have  no  other  effect  than  to  establish  the  insanity.  Courts  of 
equity  will,  as  between  the  partners,  look  to  the  effect  pro- 
duced upon  the  partnership  relations  and  business,  and  refuse 
(0  determine  the  partnership,  and  apply  its  assets,  unless  the 
insanity  materially  affects  the  capacity  of  the  partner  to  dis- 
charge the  duties  imposed  by  his  contract  relation.  A  partner 
embraces  the  character  both  of  principal  and  agent.  For 
himself,  with  respect  ip  the  concerns  of  the  partnership,  he 
virtually  acts  as  principal,  and  as  agent  for  his  partners.  His 
power  to  act  for  thera  is  coupled  with  an  interest  in  all  that 
pertains  to  the  business  of  the  concern.  It  would  seem,  there- 
fore, that  if^  for  any  reason,  one  member  of  the  firm  should 
assume  control  and  management  of  the  business  and  affairs 
of  the  partnership,  he  should,  while  so  controlling  it,  manage 
it  for  all,  and  in  the  interest  of  all,  the  partners.  His  duty 
would  not,  perhaps,  be  strictly  that  of  a  trustee,  but  would  be 
analogous  to  it,  and  he  would  not  be  allowed  to  derive  per- 
sonal advantage  from  the  use  of  the  partnership  assets  or 
business  or  good-will  of  the  firm.  This  rule  is  universal  in 
its  application  to  fiduciary  relations:  Bowen  v.  Richardson^ 
133  Mass.  293;  Freeman  v.  Freeman,  136  Id.  260;  Perry  on 
Trusts,  sees.  127,  128,  455-464.  At  any  time  after  the  in- 
sanity of  Vaughn,  the  continuing  partner  had,  if  he  saw 
proper  to  exercise  it,  the  right  to  apply  for  a  dissolution  of  the 
partnership,  or,  as  it  was  a  partnership  at  will,  might  have 
dissolved  it  of  his  own  volition. 

There  is  much  evidence  in  the  record  tending  to  show  that, 
9ome  time  prior  to  January  20, 1876,  Vaughn  became  deranged, 
but  remained  seemingly  conscious  of  his  own  incapacity  for 
business.  Upon  consultation  with  Raymond,  they  went  to- 
gether to  an  asylum  near  Chicago  to  consult  a  physician  as  to 
the  best  course  to  pursue,  and  it  was  agreed  and  determined 
that  application  be  made  to  the  county  court  to  have  Vaughn 
adjudged  insane.  Vaughn  testifies  (and  there  is  much  in  this 
record  to  corroborate  his  Btatenient)  that  it  was  agreed  by 
Baymond,  in  view  of  hits  ^oint;  to  the  asylum  to  be  treated  for 
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his  malady,  that  he  (Raymond)  would  look  after  and  attend 
to  the  businesB  of  the  firm,  and  carry  it  on  in  bia  absence. 
It  is  not,  however,  necesBary  to  put  the  case  upon  that  ground, 
for  it  does  clearly  appear  that  Raymond,  without  objection  <ff 
any  notice  to  any  one,  continued  the  business  precisely  as 
before,  and  the  presumption  is,  that  he  did  not  intend  a  disso- 
lution of  the  firm.     It  is  to  be  presumed,  in  the  absence  of 
evidence  showing  to  the  contrary,  that  he  waited  to  determine 
whether  the  incapacity  of  his  partner  would  prove  temporary 
merely,  and  it  become  practicable  for  him  to  resume  business. 
So  long  as  he  thus  continued  to  carry  on  the  partnership  busi- 
ness without  taking  steps  to  dissolve  the  partnership,  there 
could  be  no  dissolution,  or  he  be  excused  from  afterwards 
accounting  for  the  profits  actually  derived  by  him  from  the 
business  of  the  firm.    The  circumstances  relied  upon  as  show- 
ing an  election    by  Raymond  to  dissolve  the  copartnership 
are  wholly  insufficient.    On  the  contrary,  it  appears  that  these 
parties  were  brokers;  that  for  a  number  of  years  prior  to  the 
formation  of  this  partnership  Vaughn  had  represented,  as 
broker  in  the  wholesale  sugar  market  in  Chicago,  the  Franklin 
Sugar  Refinery  of  Philadelphia,  Pennsylvania,  whose  business 
was  there  conducted  by  Harrison,  Havemeyer,  &  Co.     It  also 
appears  that  Raymond  had  been  likewise  engaged  as  a  broker 
in  sugars,  in  Chicago,  he  representing  two  or  more  sugar  re- 
fineries in  the  East,  each  of  the  parties  having  realized  con- 
siderable sums,  by  way  of  commissions,  in  the  course  of  their 
business.    By  an  arrangement  between  them,  they  consoli- 
dated their  business,  Vaughn  receiving  one  third  and  Ray- 
mond two  thirds  of  the  profits,  and  they  were  to  share  losses 
and  expenses  in  the  same  proportion.     Bach,  however,  re- 
mained the  broker  of  the  refineries  that  they  had  previously 
represented, — that  is,  Vaughn  represented  the  Franklin  Sugar 
Refinery,  and  no  change  was  made  in  the  agency  whatever. 
After  Vaughn  was  adjudged  insane,  instead  of  dissolving  the 
copartnership,  or  doing  any  act  showing  an  intent  so  to  do, 
Raymond  continued  to  carry  on  the  business,  in  all  respects, 
as  before.     Vaughn  still  continued  to  be  the  broker  of  the 
Franklin  Sugar  Refinery,  and  that  concern  had  no  notice  of 
any  change  in  its  brokers  at  Chicago.     It  is  shown  that  a 
very  large  business  was  done  by  Raymond  acting  in  the  name 
of  Vaughn  as  broker  of  said  refinery,  and  large  profits  were 
received  by  him  therefrom.    Vaughn  had  brought  the  business 
of  the  Franklin  Sugar  Refinery  to  the  firm.     No  confidence 
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had  been  reposed  by  this  principal  in  Raymond,  he  at  no  time 
haying  acted  as  individal  broker  of  that  refinery.  It  was  not 
until  after  Vaughn's  discbarge  from  the  asylum  that  H&rri- 
fion,  Havemeyer,  &  Co.  had  any  notice  or  intimation  that  Ray- 
mond pretended  that  a  dissolution  of  the  firm  had  taken 
place;  and  then,  as  it  is  clearly  shown,  to  induce  Harrison, 
Haveraeyer,  &  Co.  to  make  him  their  broker  at  Chicago,  and 
(o  induce  Vaughn  to  give  up  and  surrender  the  business  in 
that  city,  Raymond  paid  Vaughn  two  thousand  five  hundred 
dollars.  Negotiations  were  had  between  these  parties  through 
Mr.  Harrison,  of  the  firm  of  Harrison,  Havemeyer,  &  Co.,  and 
his  testimony  leaves  no  doubt  that  the  payment  of  said  sum 
of  two  thousand  five  hundred  dollars  by  Raymond  to  Vaughn 
was  for  a  surrender  by  Vaughn  to  Raymond  of  his  (Vaughn's) 
right  to  act  as  broker  for  the  Franklin  Sugar  Refinery  in  the 
Chicago  market.  We  cannot  undertake  to  review  this  evi- 
dence in  detail,  but  it  leaves  no  question  in  our  mind  that  the 
dissolution  of  the  firm  did  not  take  place  at  any  time  prior  to 
the  settlement  before  spoken  of,  in  respect  to  the  future  con- 
duct of  the  business. 

Upon  the  questions  remaining  to  be  considered,  the  appel- 
late court,  by  McAllister,  J.,  said:  '^The  next  position  taken 
in  argument  by  appellant's  counsel  is,  that  the  discharge  of 
appellant  by  the  county  court,  upon  rendering  his  final  ac- 
count there  as  conservator,  was  a  proceeding  in  rem,  and,  so 
long  as  it  remains  unreversed,  is  a  complete  bar  to  the  relief 
sought  by  thiB  bill,  upon  the  principle  of  re$  judicata.  That 
proceeding,  so  far  as  it  relates  to  the  adjudication  as  to  the 
9UUu$  of  appellee,  was,  in  our  opinion,  in  the  nature  of  a  pro- 
eeeding  in  rem.  But  the  matters  upon  which  the  right  to  and 
daim  for  an  accounting  is  based  were  of  a  wholly  different 
nature.  This  claim  was  not  included  in  the  inventory  which 
appellant  made  as  conservator,  nor  mentioned  in  his  final 
accounting,  upon  which  he  was  discharged.  Passing  upon  it 
was  in  no  respect  necessary  to  the  exercise  of  the  jurisdiction 
of  the  court  in  the  first  instance,  nor  was  it  directly  involved, 
cr  a  necessary  incident  to  any  adjudication  made.  It  was  a 
matter  of  mere  private,  individual  right  between  these  two 
parties,  over  which  a  court  of  chancery  has  jurisdiction,  and 
over  which,  if  the  county  court  had  any  jurisdiction,  it  was  in 
no  sense  exclusive.  Besides,  appellee  was,  at  the  time,  con- 
fined in  a  lunatic  asylum,  and  had  no  notice,  actual  or  con- 
structive.   TUe  distinction  between  those  matters  which  are 
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necessarilj  involved  in  a  proceeding  in  rem^  or  in  one  in  the 
natare  of  a  proceeding  in  renif  as  to  which  the  decree  ie  con- 
clnsive  against  all  the  world,  and  oaatters  inter  partes^  or  of 
mere  private  litigation,  is  recognized  by  the  authoritieB,  and 
has  its  foundation  in  the  nature  of  things:  2  Smith's  Lead. 
Cas.,  7tb  Am.  ed.,  632;  1  Greenl.  Ev.,  sec.  550.  To  hold  a 
claim  barred  by  a  proceeding  in  which  it  was  in  no  wise  in- 
volved, and  of  which  the  party  to  be  estopped  had  no  kind  of 
notice,  would  be  to  subvert  and  trample  upon  some  of  the 
most  essential  fundamental  principles  upon  which  the  doc- 
trine of  the  conclusiveness  of  judgments  and  decrees  is  based, 
because  appellee  never  had  his  day  in  court  as  to  this  claim. 
We  are  of  opinion  that  the  transaction  between  the  parties,  in 
May,  1879,  at  Philadelphia,  falls  entirely  short  of  a  settlement 
of  the  claim,  so  as  to  bar  appellee's  right  to  an  accounting. 
This  claim,  and  the  matters  out  of  which  it  arises,  were  none 
of  them  mentioned  by  either  party." 

We  are  entirely  satisfied  with  what  is  there  said,  and  adopt 
the  views  of  thai  oourt. 

We  find  no  error  in  this  record,  and  the  judgment  of  the 
appellate  court  will  be  affirmed. 


Pabthbrshit — Partner  Pbrsovallt  iKCAPAcrrATiD  sr  Iksavitt. — 
Insanity  does  not  qMo  /ado  dissolve  a  partnership,  but  upon  the  confirmed 
Innaoy  of  a  partner  his  copartners  may  base  a  petition  for  a  dissolntion^of 
the  partnership:  Note  to  Slemmera  Appeal,  98  Am.  Dec.  2G6,  267. 

PowxR  OF  Orb  Pabtrbr  to  Bind  thb  Firm.  — One  partner  is  the  agent 
of  the  firm  within  the  general  scope  of  the  partnership  business:  Van  WuikU 
V.  WUkms,  81  Oft.  93;  12  Am.  St  Rep.  299,  and  particolarly  note  301 
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Equitablb  Contbrsion  IB  That  Changs  in  Propbrtt  by  which,  for 

tain  purposes,  real  estate  is  considered  as  personal,  and  personal  as  real, 
and  transmissible  and  descendible  as  such,  and  there  must  be  aa  abso- 
lute intention  and  direction  that  the  conversion  is  to  be  made,  in  order  to 
create  it;  but  it  is  not  essential  that  an  express  declaration  to  that  effect 
be  made  in  the  instrument;  it  may  arise  by  necessary  implication  from 
the  nature  of  the  instrument  or  the  language  employed. 

■qoitablb  Convbksion  oar  orlt  Takb  Placb  when  the  property  remains 
unchanged  in  form,  from  a  clear  and  imperative  direction  to  oonyert  ik 
If  this  is  left  to  the  option,  direction,  or  choice  of  trusteee  or  others,  no 
equitable  conversion  will  take  place.  • 
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KqpiTABU  OoKTnsiov.  —Where  a  will  proWdat  thai  land  may  bo  toM 
dar  OMftain  oonditiona,  and  gives  exeeniora  power  to  sell,  and,  in  oaat  ol 
nK  liaiti  tba  poenble  parehaaers  to  oertain  persona,  anle»  the  nla  la 
aotnally  made  nnder  the  power,  no  equitable  oonvernon  takee  plaoe,  be- 
eanaa  there  ia  no  abaolnte  requirement  in  tha  will  that  the  Mde  ahatt 
tUa  place. 

OannraBrr  BmAniDnL  —  Where  a  will  provides  that  npon  the  deatii  or 
raamrxiage  of  tha  widow  of  the  testator  the  ezeontors  shall  proceed  to 
dmda  hia  estate  among  his  children,  or  saeh  of  them  "as  may  be  then 
sKt%  or  the  lawful  issue  of  such  of  them  as  may  be  dead  leaving  lawful 
imaa,"  each  chfld,  or  if  dead,  his  issue,  takes  only  a  contingent  remain- 
der dependant  upon  the  terminatton  of  the  particular  estate,  and  upon 
his  or  their  being  alive  at  that  time. 

Rfluntran  d  Vested  when  a  Prbsxht  Intxrist  PAasn  to  a  party,  ta 
be  snjoyed  in  the  future,  so  that  the  estate  is  invariably  fixed  in  a  deter- 
nunate  person  after  the  particular  estate  terminates. 

OoRoioiirr  "Bemaskdem  n  Ons  Ldiitkd  to  Takb  Rrvicr,  either  to  a  du- 
bious or  uncertain  person,  or  upon  a  dubious  and  uncertain  events 

!▼■■¥  JSgtATE  TE  RbCAZNDBB    SuBJSCT  TO  A  CoilTIHOKNOT  OB  CoNDITIOir 

is  not  neoeaaarily  a  contingent  remainder.  The  condition  may  be  prece- 
dent or  aabeequent^  If  the  former,  the  remainder  cannot  vest  until  that 
which  ia  contingent  has  happened  and  thereby  becomea  certain.  If  the 
btler,  the  estate  vests  immediately,  subject  to  be  defeated  by  the  hap- 
peaing  of  the  condition. 
OoonnoBiiT  Rbmaihdbr  is  not  Subjict  to  Lbvt  amd  Salb  against  the 
psrty  entitled  to  it,  and  no  title  passes  to  a  purchaser  by  sheriira  deed. 

Duncan  and  QHberty  for  the  appellantB. 

L  Ldandj  for  the  appellee. 

Bailet,  J.  The  petitioner  in  this  case  claims  title  in  fee 
to  an  undivided  one  foarth  of  the  land  in  question  by  virtue 
of  the  sale  nnder  execution  of  Robert  Haward's  interest 
therein,  and  the  decree  can  be  sustained  only  upon  the  theory 
that,  at  the  time  of  the  levy  and  sale,  Robert  Haward  was  the 
owner  of  an  estate  in  said  land  subject  to  execution.  The  ap- 
pellants insist  that  Robert  Haward  at  that  time  had  no  vested 
interest  in  the  land,  and  in  support  of  their  contention  they 
submit  two  propositions,  viz.:  1.  That  by  the  will  of  James 
Haward,  deceased,  said  land  was  directed  to  be  converted  into 
money,  and  the  money  divided  among  his  sons,  thus  working 
to  equitable  conversion  of  the  land,  eo  instantly  upon  the  death 
at  the  testator.  2.  If  there  was  no  conversion,  the  interest 
given  to  Robert  Haward  by  the  will  of  his  father  was  not  a 
tested  but  a  contingent  remainder,  and  that  such  remainder 
did  not  become  vested  until  after  said  levy  and  sale.  It  must 
be  admitted  that  if  either  of  these  propositions  can  be  sus- 
tained, the  sale  under  the  execution  was  nugatory,  and  vested 
no  title  in  the  purchaser. 
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Did  the  will  of  James  Haward  operate  as  an  equitable  con- 
version of  said  land?  Conversion  has  been  defined  to  be,  that 
change  in  the  nature  of  property  by  which,  for  certain  par- 
poses,  real,  estate  is  considered  as  personal,  and  personal  estate 
as  real,  and  transmissible  and  descendible  as  such.  It  is  an 
application  of  the  maxim  that  equity  regards  that  as  done 
which  ought  to  be  done.  It  is  not  essential  that  there  should 
be  an  express  declaration  in  the  instrument  that  the  land  shall 
be  treated  as  money,  although  not  sold;  or  that  the  money 
shall  be  treated  as  land,  although  not  actually  laid  out  in  the 
purchase  of  it  Such  direction  may  arise  by  necessary  im- 
plication from  the  nature  of  the  instrument  or  the  language 
employed.  But  there  must  be  an  expression,  in  some  form, 
of  an  absolute  intention  that  the  land  shall  be  sold  and 
turned  into  money,  or  that  the  money  shall  be  expended  in 
the  purchase  of  land.  The  test  is.  Has  the  will  or  deed  abso- 
lutely directed  that  the  conversion  be  made?  In  order  to 
work  a  conversion  while  the  property  remains  unchanged  in 
form,  there  must  be  a  clear  and  imperative  direction  to  con- 
vert it.  If  the  act  of  converting  is  left  to  the  option,  discretion, 
or  choice  of  the  trustees  or  others  charged  with  making  it,  no 
equitable  conversion  will  take  place,  because  no  duty  to  make 
the  change  rests  upon  them:  3  Pomeroy's  Eq.  Jur.,  sees.  1159 
et  seq.,  and  authorities  cited.  In  AnewalV$  Appeal,  42  Pa.  St. 
414,  the  court  lays  down  the  rule,  in  language  quoted  from 
the  standard  authorities,  as  follows:  '*  To  establish  a  conver- 
sion, the  will  must  direct  it  absolutely  or  out  and  out,  irrespec 
tive  of  all  contingencies.  The  direction  to  convert  must  be 
positive  and  explicit,  and  the  will,  if  it  be  a  will,  or  the  deed, 
if  it  be  by  contract,  must  decisively  fix  upon  the  land  the 
quality  of  money.   It  must  be  an  imperative  direction  to  sell.'* 

Does  the  will  of  James  Haward  contain  an  absolute  direc- 
tion, either  in  express  terms  or  by  implication,  to  convert  the 
land  of  the  testator  into  money,  and  distribute  it  among  his 
sons  in  that  form,  so  as  to  leave  to  his  executors  no  discretion 
on  that  subject?  Said  will  assumes  to  deal  with  both  real 
and  personal  estate,  and  as  we  have  no  information  on  the 
subject  outside  of  the  will,  we  may  assume  that  the  testator, 
at  the  time  of  his  death,  was  the  owner  of  personal  as  well  as 
real  property.  The  will  gives  aU  his  property,  both  real  and 
personal,  to  his  executors,  in  trust,  for  the  benefit  and  support 
of  the  testator's  wife  so  long  as  she  should  remain  his  widow, 
and  it  was  provided  that  the  widow  and  certain  of  the  sons 
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might,  if  tbey  thought  best,  carry  on  the  farm  or  a  part  of  it, 
or  if  they  wished  to  give  up  farming,  the  executors  were  au- 
thorised to  sell  his  personal  property  and  invest  the  proceeds, 
and  rent  the  land,  paying  to  the  widow  the  rent  and  the  in- 
terest on  the  money  invested.  The  direction  to  convert  the 
land  into  money,  if  it  exists  at  all,  must  be  found  in  the  fol- 
lowing clause  of  the  will:  *'  On  the  death  of  my  wife,  or  in  the 
event  of  her  marrying  again,  my  executors  shall  then  proceed 
to  divide  the  property  among  my  children.  To  my  son  Wil- 
liam I  give  two  hundred  dollars  as  his  share,  as  I  think  he  is 
better  provided  for  than  the  others,  and  the  land  I  wish  kept 
in  the  family,  and  my  executors  may  sell  it  to  any  of  the  boys 
at  its  fiiU  value,  and  the  proceeds  of  my  property,  both  real 
and  personal,  to  be  divided  among  my  children,  William,  as 
above  mentioned,  two  hundred  dollars,  and  the  residue  equally 
divided  between  such  of  my  children,  George,  Robert,  James, 
and  Thomas,  as  may  be  alive,  or  the  lawful  issue  of  such  of 
them  as  may  be  dead  leaving  lawful  issue." 

By  this  clause  the  executors  were  clearly  given  a  power  of 
•ale,  the  persons  who  might  become  purchasers  being  limited, 
however,  to  the  testator's  sons,  the  reason  of  such  limitation 
being  the  testatof's  desire  to  keep  the  land  in  the  family.  But 
we  fail  to  find  any  provision  which,  either  expressly  or  by 
implication,  made  it  imperative  that  the  executors  should  ex- 
ercise that  power.  Said  clause  first  provides  in  terms  for  a 
division  of  the  property  among  the  testator's  sons  upon  the 
termination  of  the  vndow's  equitable  estate.  That  provision 
standing  alone  would  have  made  it  imperative  upon  the  execu- 
tors to  divide  the  property  as  it  stood  without  a  sale.  But  it 
being  the  testator's  desire  that  his  land  should  remain  in 
his  family,  he  provided  further  that  his  executors  might  sell 
the  land  to  one  of  his  sons,  if  any  one  of  them  was  willing  to 
buy  and  pay  its  full  value,  and  make  distribution  by  dividing 
the  proceeds.  It  seems  clear  that  the  power  of  sale  was  given 
as  an  alternative,  and  not  as  the  exclusive  mode  of  making 
division  of  the  property.  The  testator's  wish  that  the  land 
should  be  kept  in  the  family  seems  to  have  furnished  a  gov- 
erning principle  in  draughting  the  will,  and  that  wish  would  be 
equally  well  accomplished  by  dividing  the  land  itself  among 
his  sons,  or  by  selling  it  to  one  of  them  and  dividing  the 
proceeds. 

It  should  also  be  observed  that  the  language  of  the  will 
does  not  require  the  land  to  be  sold,  but  only  provides  that  it 
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may  be  Bold,  and  in  oaae  of  sale  the  possible  purchasers  wers 
limited  to  five  persons.  Because  of  such  limitation  it  became 
necessary  to  provide  that  the  purchaser  should  pay  the  foil 
value  of  the  land,  for  otherwise  it  might  be  sacrificed  by  rea* 
son  of  a  lack  of  competition.  It  would  have  been  repugnant 
to  the  very  purpose  for  which  a  sale  was  permitted  to  allow 
the  land  to  be  sold  to  a  stranger,  as  that  would  manifestly 
have  taken  it  out  of  the  family.  If  no  one  of  the  sons,  there- 
fore, had  been  willing  to  purchase  and  pay  its  full  value,  the 
power  of  sale  could  not  have  been  executed.  In  that  case  the 
only  division  possible  would  have  been  a  division  of  the  land. 

An  argument  is  sought  to  be  based  upon  the  foUowiDg 
phrase  of  the  clause  of  the  will  above  quoted,  viz.,  ^'  the  pro- 
ceeds of  all  my  property,  both  real  and  personal,  to  be  divided 
among  my  several  children,"  etc.  That  language  is  a  part  of 
the  provision  permitting  a  sale,  and  its  force  is  merely  that,  in 
case  of  a  sale,  the  proceeds  should  be  divided.  It  clearly  was 
not  intended  to  apply  to  the  division  in  case  the  land  itself 
should  be  divided. 

Nor  can  we  perceive  any  special  significance,  as  bearing 
upon  the  question  under  consideration,  oif  the  last  clause  of 
the  will  which  provided  that,  '*  if  any  of  my  sons  have  any 
money  advanced  for  them  to  begin  with,  the  others  must  be 
made  equal  to  them  at  the  division  of  the  property."  It  is 
not  claimed  that  any  such  advances  had  been  made  by  the 
testator  in  his  lifetime,  and  the  language  here  quoted  must 
be  deemed  to  have  reference  to  possible  advances  made  to  the 
sons  by  the  executors,  or  it  may  be  by  the  widow,  out  of  the 
personal  estate,  during  the  lifetime  of  the  widow.  We  are  un- 
able to  see  how  an  adjustment  of  such  advances  was  not  quite 
as  practicable  under  one  mode  of  division  as  under  the  other. 
Even  if  there  was  not  sufficient  personal  estate  for  the  pur- 
poses of  such  adjustment,  and  it  is  not  shown  that  there  was 
not,  the  necessity  of  making  it  would  interpose  no  obstacle  to 
the  division  of  the  land  without  a  sale. 

We  are  of  the  opinion  that  there  was  no  absolute  require- 
ment in  the  will  that  the  land  should  be  sold,  but  that  the 
sale  was  left  to  the  discretion  of  the  executors,  and  as  no  sale 
was  actually  made  under  the  power,  there  was  no  equitable 
conversion  of  the  land. 

The  lands  of  James  Ha  ward,  deceased,  being  devised  to  bis 
executors  to  be  held  in  trust  for  his  widow  during  widowhood, 
and  then  to  be  divided  among  his  children,  the  four  sons 
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ipedally  named  in  the  will  took  only  an  estate  in  remainder; 
and  the  material  question  here  is,  whether  the  remainder  de- 
nied to  his  son  Robert  was,  at  the  time  of  the  execution  sale, 
Tested  or  contingent.  The  proposition  is  not  controverted, 
that  if  it  was  merely  contingent,  it  was  not  subject  to  sale  on 
execution.  This  proposition  seems  to  be  supported  by  the 
following  authorities:  Wat9on  ▼.  Dodd,  68  N.  C.  530;  JaeUm 
T.  MiddleUm,  62  Barb.  9;  Bahw  y.  Copenbarger,  15  111.  108;  68 
Am.  Dec  600;  Freeman  on  Executions,  sec.  178. 

The  will  provides  that,  upon  the  death  or  remarriage  of  the 
widow,  the  executors  shall  proceed  to  divide  the  estate  of  the 
testator  among  his  children;  but  in  fixing  the  mode  in  which 
the  division  shall  be  made,  it  provides  that  William  shall  be 
given  two  hundred  dollars  in  money- as  his  share,  **and  the 
residue  equally  divided  between  such  of  my  children,  George, 
Robert,  James,  and  Thomas,  as  may  be  then  alive,  or  the 
lawful  issue  of  such  of  them  as  may  be  dead  leaving  lawful 
iasue." 

A  remainder  is  said  to  he  vested  where  a  present  interest 
passes  to  a  party,  to  be  enjoyed  in  the  future,  so  that  the  es- 
tate is  invariably  fixed  in  a  determinate  person  after  the  par- 
ticular estate  terminates;  while  a  contingent  remainder  is 
ooe  limited  to  take  efiect,  either  to  a  dubious  and  uncertain 
person,  or  upon  a  dubious  and  uncertain  event:  2  Bla.  Com. 
168.  This  definition  is  adopted,  in  substance,  by  all  the  text- 
writers,  and  is  sufficiently  accurate.  But  it  does  not  neces- 
sarily follow  that  every  estate  in  remainder  which  is  subject 
to  a  contingency  or  condition  is  a  contingent  remainder.  The 
condition  may  be  precedent  or  subsequent.  If  the  former, 
the  remainder  cannot  vest  until  that  which  is  contingent  has 
happened,  and  thereby  become  certain.  If  the  latter,  the  es- 
tate vests  immediately,  subject  to  be  defeated  by  the  happen- 
ing of  the  condition:  Bwmfield  v.  Crowdevy  1  Bos.  A  P.  313; 
B^fuhard  v.  Blanehardj  1  Allen,  223;  Manice  v.  Manice^  43 
N.  Y.  880;  Washburn  on  Real  Property,  4th  ed.,  579.  It  is 
plain  xbatj  in  the  present  case,  the  estate  devised  was,  so  far 
as  Robert  Haward  was  concerned,  subject  to  a  contingency, 
til.,  his  being  alive  at  the  time  the  particular  estate  should 
be  determined  by  the  death  or  remarriage  of  the  widow. 
Whether  this  contingency  constituted  a  condition  precedent 
cr  subsequent  must  be  determined  by  the  language  of  the  will. 

While  the  proper  construction  of  the  will  is  not  a  matter 
whdly  free  from  doubt,  it  seems  to  be  clear  that  the  intention 
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of  the  testator  was  not  to  devise  to  his  son  Robert  a  present 
estate  subject  to  be  defeated  in  case  of  his  death  before  the 
termination  of  the  particular  estate,  but  to  make  the  estate 
itself  conditional  upon  his  being  alive  at  that  time.  The  de- 
vise was  not  to  him,  nor  to  him  and  his  three  brothers,  but 
only  to  such  of  the  four  as  should  be  alive  at  the  death  or  re- 
marriage of  the  widow.  If  one  or  more  of  the  sons  named 
had  died  before  the  death  of  the  widow,  it  would  have  beea 
doing  violence  to  the  language  of  the  will  to  hold  that  any 
estate  was  thereby  vested  in  them.  They  would  have  been 
excluded  by  the  very  terms  of  the  will  from  the  number  of 
those  named  as  beneficiaries.  The  persons  to  whom  the  es- 
tate would  go  being  wholly  uncertain  during  the  continuance 
of  the  particular  estate,  it  must  be  held  that  the  contingency 
named,  viz.,  that  the  persons  who  were  to  take  the  estate 
should  be  alive  at  the  death  or  remarriage  of  the  widow,  was 
a  condition  precedent  to  the  vesting  of  the  estate,  and  that 
until  the  condition  happened,  the  estate  was  necessarily  con- 
tingent. 

The  cases  to  be  found  in  the  reports,  so  tar  as  they  can  aid 
us  in  the  interpretation  of  the  will  under  consideration,  seem 
to  support  the  view  we  have  here  expressed.  In  Olney  v.  /fufl, 
21  Pick.  311.  the  testator,  after  devising  to  his  wife  the  use  of 
his  real  estate  while  she  remained  his  widow,  proceeded  as 
follows:  ^*  Should  my  wife  marry  or  die,  the  land  shall  then 
be  equally  divided  among  mv  surviving  sons,  with  each  son 
paying  sixty  dollars  to  my  aaughters,  to  be  equally  divided 
among  them,  as  soon  as  each  son  may  come  into  possession 
of  said  land.*'  It  was  held  that,  until  the  death  or  marriage 
of  the  widow,  it  was  uncertain  who  would  be  alive  to  take, 
and  therefore  that  no  estate  vested  in  any  one  before  that 
event  happened. 

In  Nash  v.  Nash^  12  Allen,  345,  the  testator  devised  the  use 
of  his  real  estate  to  his  wife  during  life,  and  at  her  death  the 
fee  to  such  of  his  children  as  might  be  then  living,  share  and 
share  alike;  and  it  was  held  that,  during  the  life  of  the  widow, 
the  estates  given  to  the  children  were  contingent,  and  not 
vested. 

In  Thomson  v.  Ludington^  104  Mass.  193,  the  testator  gave 
his  estate  to  his  widow  during  life  or  widowhood,  and  directed 
that  at  her  decease  or  marriage  the  estate  should  be  divided 
'^equally  to  and  among  such  of  my  children  as  shall  then  be 
living,  share  and  share  alike;  the  names  of  my  said  children 
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are  George  C,  Ann  L,,  Lucy  M.,  Francis  H.,  and  Caroline  E., 
to  tbem  and  to  their  heirs  and  assigns  forever."  It  was  there 
held  that  the  will  gave  only  a  contingent  remainder  to  such 
of  the  children  as  should  happen  to  be  living  when  the  con- 
tingency of  such  death  or  marriage  happened. 

The  case  of  Blanehard  v.  Blanehard,  1  Allen,  223,  may  be 
referred  to  as  a  fitir  illustration  of  a  vested  remainder  liable 
to  be  divested  by  the  happening  of  a  condition  subsequent. 
There  the  testator  devised  to  his  wife  all  the  income  of  all  his 
real  and  personal  property,  and  then  devised  as  follows:  **I 
give  and  bequeath  to  my  beloved  daughter  Elizabeth  Ford 
Blanehard,  to  my  daughter  Mary  Jane  Blanehard,  to  my 
daughter  Anna  Dawson  Morrison  Blanehard,  to  my  son  Henry 
Blanehard,  and  my  son  Samuel  Orne  Blanehard,  all  the  prop- 
erty, both  real  and  personal,  that  may  be  left  at  the  death  of 
my  wife,  to  be  divided  equally  between  the  five  last-named 
children.  And  provided,  furthermore,  that  if  any  of  the  last 
five-named  children  die  before  my  wife,  then  the  property  to 
be  equally  divided  between  the  survivors,  except  they  should 
leave  issue;  in  that  case,  to  go  to  said  issue,  provided  the  said 
i»ae  be  legitimate."  The  testator  had  ten  children,  all  of 
whom  survived  the  wife.  The  court  held  that  the  portion  of 
the  elause  above  quoted  preceding  the  proviso  presented  the 
ordinary  ease  of  a  devise  to  the  wife  for  life,  remainder  in  fee 
at  her  death  to  five  of  her  children,  to  be  equally  divided  be- 
tween them.  There  being  in  that  portion  of  the  devise  no 
words  of  contingency,  such  as  *Mf  they  shall  be  living  at  her 
death,"  or  ''to  such  of  them  as  shall  be  living,"  the  usual  and 
proper  phrases  to  constitute  a  condition  precedent,  a  vested 
remainder  was  created  in  the  children  named  as  tenants  in 
eommon.  In  construing  the  proviso,  it  was  admitted  that  if 
its  effect  was  to  limit  the  remainder  to  such  of  ij^e  children 
aamed  as  should  survive  their  mother,  the  remainder  would 
be  contingent;  but  it  was  held,  after  a  full  review  of  the  au- 
thorities, that  the  proviso  merely  introduced  into  the  devise  a 
coQditi<m  subsequent,  and  that  the  remainder  was  vested,  sub- 
ject to  be  divested  upon  the  happening  of  the  condition. 

The  foregoing  cases  sufficiently  illustrate  the  principles 
upon  which  the  will  in  this  case  must  be  construed.  The 
devise  was  to  such  of  four  persons  as  should  be  alive  at  the 
termination  of  the  particular  estate.  Until  that  time  arrived, 
it  could  not  be  told  who  were  to  be  the  beneficiaries  of  the 
defise.   Until  that  time,  the  persons  to  take  were  not,  and  could 
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Dot  be,  identified,  and  until  that  time  it  was  wholly  uncertain 
whether  Robert  Haward  was  one  of  them  or  not  It  followi 
that,  at  the  time  the  land  in  question  was  sold  under  execu- 
tion, Robert  Haward's  interest  was  only  a  contingent  remain- 
der, which  was  not  subject  to  levy  and  sale,  and  that  no  title 
therefore  passed  to  the  purchaser  by  the  marshaPs  deed. 

An  attempt  is  made  to  distinguish  this  case  from  the  casei 
above  dted  upon  the  fact  that  in  this  case  the  four  possible 
beneficiaries  of  the  devise  were  mentioned  by  name,  while  in 
the  cases  cited,  or  in  most  of  them,  the  devise  was  to  the  chil- 
dren who  should  be  alive  at  the  termination  of  the  particular 
estate  as  a  class.  Even  that  distinction  does  not  exist  be- 
tween this  case  and  Thomson  v.  LudingUmj  supra,  as  there  tbe 
children  were  all  mentioned  by  name,  and  it  is  not  even  sug- 
gested there  that  that  fact  made  any  difference  with  their 
rights.  But  we  are  unable  to  see  how  there  can  be  any  greater 
degree  of  certainty  in  the  designation  of  the  beneficiaries  where 
all  the  persons  in  the  class  are  mentioned  by  name,  than  where 
they  are  simply  designated  as  a  class,  so  long  as  the  devise  is 
only  to  such  of  the  persons  named,  or  of  the  class,  as  may  be 
alive  at  the  expiration  of  the  life  estate.  The  contingency 
grows  out  of  the  use  of  the  words  "to  such  of  them  as  shall  be 
living,"  which,  as  said  in  Blanchard  v,  Blanehard^  eupm,  is  a 
proper  phrase  to  constitute  a  condition  precedent. 

The  decree  of  the  court  below,  finding  that  the  petitioner  ii 
the  owner  in  fee  of  an  undivided  one  fourth  of  the  lands  sought 
to  be  partitioned,  is  unsupported  by  the  evidence.  The  decree 
will  therefore  be  reversed,  and  the  cause  remanded. 

Decree  reversed.  

EQurrABLB  Ck>iiVEBaxoK.  —  Ab  to  the  general  principlee  with  reepeet  te 
the  equitable  oonvenion  of  realty  into  personalty,  and  personalty  into  realty, 
by  the  provieions  in  a  will:  Ford  ▼.  Ford,  70  Wis.  19;  6  Am.  St.  Bep.  11 7i 
and  partionlarly  extended  note  141-148;  note  to  Chapman  t.  Oharlaimt  U 
Id.  681. 


RsMAiifDBRS,  CovnNQBNT  AHD  Vestxd.  —  A  v^tod  remainder  is 
tingaished  from  a  contingent  remainder  by  the  present  ampacity  of  taking 
effect  in  possession,  if  the  possession  were  to  become  vacant:  MereaniUe  BatJt 
V.  Ballard,  83  Ky.  481;  4  Am.  St.  Rep.  160,  and  cases  in  note;  Maamkrmn'^. 
Luhens,  23  Pa.  St  31;  62  Am.  Dec.  312,  and  cases  cited  in  note;  mad  for  ap- 
plications of  this  mle,  see  Hudgena  ▼.  WilkinB,  77  Ga.  656;  Hooker  t.  Hoover, 
116  Ind.  498;  Bruce  t.  Biaeell,  119  Id.  525;  BaUey  v.  Love,  67  Md.  592;  In 
re  Crosemant  113  N.  Y.  503;  Oroevenor  v.  Bowen,  16  R.  L  549;  Land  Oo»  ▼. 
Bill,  87  Tenn.  589.  Bat  where  the  vesting  of  an  estate  is  dependent  upon 
the  happening  or  non-happening  of  a  contingency,  the  remainder  is  not  Tested, 
bat  contingent:  Preston  v.  Brant,  96  Mo.  552;  Hodffee  t.  Fleetwood,  102  N.  CL 
122;  Shadden  ▼.  Hembree,  17  Or.  15. 
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[138  lUJMOXS,  465.] 

UvmmtAMB  OrapOBATiORB — GnmtAL  Powbrs.  —A  municipal  corporation 
can  only  oxereiae  moh  powers  as  are  expressly  granted,  or  those  neces- 
sarily or  fairly  implied  in  or  incident  to  the  former,  and  those  which  are 
essential  and  indispensable  to  the  declared  objects  and  purposes  of  the 
eofporatioii. 

MuniaiFAL  CORPOBATIOHB  —  EXEBOIHl  OV  GXNBBAL  AND  SPSCIAL  POWBBS.  — 

An  expiess  grant  of  power  to  pass  ordinances  upon  a  special  subject,  lim- 
ilsd  by  the  terms  of  the  grants  in  extent,  object,  or  purpose,  or  in  reference 
to  the  mode  in  whioh  it  may  be  exercised,  excludes  all  power  to  legislate 
npon  that  sabjeet^  beyond  the  prescribed  limits,  unless  a  contrary  intent 
appears  from  the  act. 

MvnciPAi.  OoapoRATioHB — BucROiBB  OV  GsNBaAL  AMD  Spboial  Powkbs.  — 
Where  both  general  and  special  powers  are  granted  by  the  act  of  incor- 
poration, the  power  to  pass  by-laws  or  ordinances  Delating  to  health  and 
sanitary  matters  under  th«  special  or  express  grant  can  only  be  exer- 
eiaed  in  the  cases  and  to  the  extent,  as  respeots  those  matters,  allowed 
1^  th«  aei.  The  power  to  pass  saoh  by-laws  under  the  general  grant 
doea  not  enlarge  or  annul  the  power  granted  by  the  special  elanse  in  re- 
lation to  its  Tarious  matters,  but  gives  authority  to  pass  reasonable  by* 
laws  vpon  all  other  matters  within  the  scope  of  municipal  authority. 

MmnoiFAi.  CSdbfokatioiis  —  Powga  to  Maimtain  Abattoib.  —  The  l^gis- 
latore  may,  by  appropriate  legislation,  anthorize  an  incorporated  town 
to  maintain  an  abaUoir,  or  public  slaughter-house. 

MvnoErAL  Cokpobatiomb —  Powbb  to  Maintain  Public  Slauohtbb-housb. 
—  Where  power  is  specially  ounf erred  upon  incorporated  towns  to  pro- 
hibit slanghter-hoases  or  any  unwholesome  business  or  establishment 
witiiin  their  limits,  and  the  common  council  of  the  town  is  aothorixed, 
bj  appropriate  ordinanoe,  to  regulate  the  location  of  any  unwholesome 
boBinasB,  and  to  deanae,  abate,  or  remove  the  saipe,  such  power  does  not 
aathoriae  the  passage  of  an  ordinance  to  appropriate  public  funds  for  the 
ereotion  and  maintenanoe  of  a  publio  abaUoir,  or  slaughter-house,  nor  is 
SBch  power  expressly  or  impliedly  granted  by  the  general  incorporation 
■et  of  niinoia. 

Ira  0.  WilkifiBonj  WiUiam  Jackson^  and  CkarUa  Dunham^ 
far  the  appellant 

WiUiam  MeEniry  and  E.  D.  Sweeney ^  for  the  appellees. 

Cbato,  C.  J.  This  was  a  bill  in  equity,  brought  by  August 
Hnesing,  a  resident  and  tax-payer  of  the  city  of  Rock  Island, 
to  enjoin  the  municipal  authorities  of  the  city  of  Rock  Island 
from  maintaining  an  ahattoir^  or  public  slaughter-house,  and 
appropriating  the  means  of  the  city  for  that  purpose.  On  the 
hearing  in  the  circuit  court,  a  decree  was  rendered  in  favor  of 
the  complainant  in  the  bill,  but  on  appeal  to  the  appellate 
court,  the  decree  was  reversed,  with  directions  to  the  circuit 
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court  to  dismisB  the  bill.  To  reverse  the  judgmeDt  of  tht 
appellate  oourt,  the  complainant  appealed  to  this  court 

The  city  of  Rock  Island  contains  a  population  of  about 
twelve  thousand  people,  and  is  organized  under  the  general 
incorporation  law  of  the  state.  The  city  council  procured,  by 
gift,  two  acres  of  land  in  the  city,  and  erected  thereon  a  build- 
ing where  animals  might  be  slaughtered  for  consumption  in 
the  city.  On  the  seventh  day  of  December,  1885,  an  ordi- 
nance was  passed.  The  first  section  provides  that  the  prem- 
ises containing  the  two  acres  is  designated  and  established  as 
the  city  abattoir.  Sections  2,  3,  4,  5,  6,  7,  9,  and  10  of  the  or- 
dinance are  as  follows: — 

'^  Sec.  2.  Said  abattoir  is  established  and  shall  be  main> 
tained  for  the  sole  use  and  purpose  of  so  regulating  the  busi- 
ness of  furnishing  fresh  meats  to  the  inhabitants  of  said  city 
as  reasonably  to  secure  to  them  good,  fresh,  wholesome  meats. 

^'  Sec.  3.  The  commissioner  of  health  shall  have  the  care, 
custody,  charge,  and  management  of  the  city  abattoir^  and  it 
shall  be  his  duty  to  see  that  the  same  is  conducted  in  a  clean 
and  orderly  manner,  and  that  all  the  provisions,  rules,  and 
regulations  adopted  by  the  city  council  for  the  government 
and  use  thereof  are  enforced,  and  that  the  rights  and  privi- 
leges of  all  ])er8ons  entitled  to  use  the  same  are  allowed  and 
given,  without  discrimination  or  distinction;  and  in  the  con- 
duct and  management  of  said  ahattoir^  the  commissioner  of 
health  is  hereby  authorized  and  empowered  to  employ  a  dep- 
uty or  deputies,  the  number  and  compensation  of  such  depu- 
ties to  be  fixed  and  determined  by  the  city  council. 

*'  Sec.  4.  Every  person  licensed,  under  the  ordinances  of  this 
city,  to  sell  fresh  meats,  shall  be  entitled  to  use  said  abattoir^ 
upon  compliance  with  the  provisions,  rules,  and  regulations 
governing  the  use  thereof. 

**  Sec.  5.  If  any  person  licensed,  under  the  ordinances  of  this 
city,  to  sell  fresh  meats,  shall,  in  the  use  of  said  abattoir^  re- 
fuse or  neglect  to  comply  with  the  provisions,  rules,  and  regu- 
lations governing  the  use  thereof,  the  commissioner  of  health 
shall  suspend  such  person  from  further  use  thereof,  and  shall 
forthwith  report  such  suspension,  and  the  cause  thereof,  to  the 
city  council  for  its  action  thereon. 

"  Sec.  6.  Said  abattoir  shall  be  open  for  use  for  the  inspec- 
tion and  slaughter  of  animals,  each  day,  from  four  o'clock, 
A.M.,  to  seven  o'clock,  a.  m.,  and  from  two  o'clock,  p.  m.,  to  eight 
o'clock,  p.  M.,  during  the  period  from  May  1st  to  November  ist 
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and  from  six  o'clock,  a.m.,  to  nine  o'clock,  a.m.,  and  from 
eletea  o'clock,  A.  if.,  to  six  o'clock,  p.  M.,  during  the  period 
from  November  Ist  to  May  Ist. 

"  Sec.  7.  Bvery  person  licensed,  under  the  ordinances  of 
this  city,  to  Bell  fresh  meats  of  cattle,  hogs,  sheep,  calves,  or 
Umbs,  shall,  before  offering  such  meats  for  sale,  have  the 
same  inspected  and  approved  by  the  commissioner  of  health, 
or  bis  deputy,  at  the  city  abattoirj  or  at  any  licensed  packing- 
house, or  other  place  in  this  city  licensed  for  the 'slaughter  of 
soimals;  and  it  shall  be  the  duty  of  said  commissioner  of 
health,  in  person  or  by  deputy,  to  inspect  meats  at  said  places 
other  than  said  abattoir  at  all  reasonable  hours,  and  to  as 
folly  as  possible  meet  the  convenience  of  persons  asking  sucb 
iDspection." 

^^Sec.  9.  All  cattle,  hogs,  sheep,  and  calves,  the  flesh  of 
which  shall  be  desired  to  be  sold  by  any  person  licensed  to 
sell  fresh  meats  within  the  limits  of  this  city,  shall  be  first  in- 
spected by  the  commissioner  of  health,  or  his  deputy,  at  the 
city  abattoir^  or  at  any  licensed  packing-house,  or  other  place 
in  this  city  licensed  for  the  slaughter  of  animals,  before  slaugh- 
ter thereof,  and  before  such  flesh  shall  be  sold  or  offered  for 
Bale  by  any  person  so  licensed. 

"Sec.  10.  It  shall  be  unlawful  for  any  person  licensed  to 
sell  fresh  meats  to  sell  or  offer  for  sale  within  the  limits  of 
said  city  any  fresh  meats  (except  venison,  poultry,  fish,  or 
wild  game),  unless  the  same  has  been  first  inspected  and  ap- 
proved by  the  commissioner  of  health,  or  his  deputy,  as  herein 
provided." 

Several  questions  of  a  technical  character  have  been  raised 
md  discussed  in  the  argument,  but  in  the  view  we  take  of  the 
record,  there  is  but  one  question  of  any  importance  presented, 
tnd  that  is,  whether  the  city  council  of  Rock  Island,  under  its 
charter,  had  the  power  to  pass  the  ordinance  establishing  the 
city  ahattoiry  and  appropriate  the  revenues  of  the  city  for  its 
erection  and  maintenance;  and  this  is  the  only  question  which 
it  will  be  necessary  to  consider. 

Under  chapter  24,  article  5,  of  our  Revised  Statutes  of  1874, 
ninety-six  separate  and  distinct  powers  have  been  conferred 
on  the  city  council  in  cities,  and  upon  tlie  ))resident  and  board 
of  trustees  in  villages.  The  powers  relate  to*  the  various  want^ 
and  necessities  which  the  legislature  no  doubt  supposed  should 
be  conferred  upon  such  incorporations  to  enable  them  to  pre- 
SQf^  order,  prevent  violations  of  law,  make  due  and  proper 
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regalations  to  secure  the  health  of  the  inhabitants,  and  such 
other  things  as  pertain  to  the  prosperity  and  welfare  of  such 
incorporated  bodies.  It  will  be  observed,  however,  that  of  the 
powers  enumerated,  none,  in  terms,  authorize  the  construction 
or  maintenance  of  an  abattoir^  or  public  slaughter-house,  by  the 
legislative  department  of  the  incorporation,  and  we  find  no 
such  express  power  conferred  by  any  provision  of  the  statute. 
The  city  of  Rock  Island  derives  its  powers,  whatever  they  may 
be,  from  the  act  of  the  legislature  providing  for  the  incorpora- 
tion of  cities  and  villages,  under  which  it  is  organized.  In 
Cook  County  v.  McCrea,  93  III.  236,  following  the  rule  laid 
down  by  Dillon  in  his  work  on  municipal  corporations,  it  was 
held  that  '*a  municipal  corporation  can  exercise  the  following 
powers:  1.  Those  granted  in  express  words;  2.  Those  neces- 
sarily or  fairly  implied  in  or  incident  to  the  powers  expressly 
granted;  8.  Those  essential  to  the  declared  objects  and 
purposes  of  the  corporation, -r- not  simply  convenient,  but 
indispensable."  There  being  no  -provision  of  the  general  in- 
corporation law  expressly  conferring  on  the  city  the  power  to 
build  or  maintain  an  abattoir,  if  the  power  exists,  it  must  be 
implied  in  or  incident  to  some  of  the  powers  expressly  granted 
by  the  statute;  and  it  may  be  conceded  that  if  the  implied 
power  exists,  it  springs  from  9ome  one  of  the  specific  health 
powers  granted  by  the  act  of  incorporation.  Those  powers  are 
as  follows: — 

^Paragraph  12.  To  provide  for  the  cleansing  of  the  streets, 
alleys,"  etc. 

**  15.  To  regulate  and  prevent  the  depositing  of  ashes,  offial, 
dirt,  garbage,  or  any  offensive  matter,  in  any  street,  alley," 
etc. 

**40.  To  provide  for  the  cleansing  and  purification  of  waters, 
watercourses,"  etc. 

''49.  To  establish  markets  and  market-houses,  and  to  pro- 
vide for  the  regulation  and  use  thereof. 

*^50.  To  regulate  the  sale  of  meats,  poultry,  fish,  butter, 
cheese,  lard,  vegetables,  and  all  other  provisions,  and  to  pro- 
vide for  place  and  manner  of  selling  the  same." 

'^53.  To  provide  and  regulate  the  inspection  of  meats,  poul- 
try, fish,  butter,  lard,  cheese,  vegetables,  cotton,  tobacco,  flour, 
meal,  and  other  provisions." 

''57.  To  regulate  the  construction,  repairs,  and  use  of  vaults, 
cisterns,  areas,  hydrants,  pumps,  sewers,  and  gutters." 

^75.  To  declare  what  shall  be  a  nuisance,  and  to  abate  the 
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aame;  and  to  impose  fiDos  upon  parties  who  may  create,  coD" 
tinQe,  or  safTer  nuisances  to  exist. 

"^76.  To  appoint  a  board  of  health,  and  prescribe  its  powers 
and  duties. 

^n.  To  erect  and  establish  hospitals  and  medical  dispen- 
saries, and  control  and  regulate  the  same. 

"  78.  To  do  all  acts,  make  all  regulations  which  may  be 
necessary  or  expedient  for  the  promotion  of  health  or  the  sup- 
pression of  disease. 

^19,  To  establish  and  regulate  cemeteries,  within  or  with- 
oat  the  corporation,  and*  acquire  lands  therefor,  by  purchase 
or  otherwise,  and  cause  cemeteries  to  be  removed,  and  pro- 
hibit their  establishment  within  one  mile  of  the  corporation." 

^il.  To  direct  the  location  and  regulate  the  management 
and  constraction  of  packing-houses,  reiideries,  tallow  chan- 
dleries, bone  factories,  soap  factories,  and  tanneries  within  the 
limits  of  the  city  or  village,  and  within  the  distance  of  one 
mile  without  the  city  or  village  limits. 

<«82.  To  direct  the  location  and  regulate  the  use  and  con- 
itniction  of  breweries,  distilleries,  livery-stables,  blacksmith- 
Bkops,  and  foundries  within  the  limits  of  the  city  or  village; 
also  ( A  91 )  to  tax  and  license  them. 

**83.  To  prohibit  any  offensive  or  unwholesome  business  or 
establishment  within,  or  within  one  mile  of  the  limits  of,  the 
corporation. 

^'84.  To  compel  the  owner  of  any  grocery,  cellar,  soap  or 
tillow  chandlery,  tannery,  pig-sty,  privy,  ....  or  other  un- 
wholesome ....  house  or  place,  to  cleanse,  abate,  or  remove 
the  same,  and  to  regulate  the  location  thereof." 

From  an  examination  of  these  different  provisions  of  the 
statute,  can  it,  with  reason,  be  said  that  the  power  to  erect  or 
maintain  an  abaiUAr  can  be  implied  in  or  incident  to  any  one 
of  them  ?  We  have  not,  after  a  careful  consideration  of  the 
subject,  been  able  to  arrive  at  a  conclusion  of  that  character. 
Sarely,  there  is  nothing  in  the  language  of  either  of  the  powers 
granted  that  would  lead  to  the  conclusion  that  the  erection  of 
a  public  slaughter-house  by  the  city  was  within*  the  contemr- 
plation  of  the  legislature  in  the  enactment  of  these  provisions. 

But  it  is  claimed  that  the  city  has  the  right  to  erect  and 
maintain  the  ahaiioir  under  paragraph  53  of  article  5  of  the 
iaoorporation  act,  wh^h  declares  that  the  city  shall  ha^^  thA 
power  to  provide  for  and  regulate  the  inspection  of  meats^ 
poultry,  fish,  butter,  lard,  cheese,  cotton,  tobacco,  flour,  meal, 
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and  other  provisioQe.  Under  this  clause,  the  city  of  Bock 
Island  had  the  undoubted  power  to  make  reasonable  provisioD 
for  the  inspection  of  meats  which  may  be  offered  for  sale  in 
the  city,  but  an  inspection  of  the  ordinance  will  demonstrate 
that  it  is  not  one  of  that  character.  When  the  different  pro- 
visions of  the  ordinance  are  considered,  it  is  apparent  that  its 
true  object  and  scope  is  to  provide  a  place  where  all  animals 
shall  be  slaughtered  within  the  city,  under  the  management^ 
direction,  and  control  of  the  city.  In  other  words,  the  ordi- 
nance provides  for  the  erection  and  maintenance  of  a  public 
slaughter-house  within  the  city  by  an 'officer  of  the  city.  Sec- 
tion 6  of  the  ordinance  provides  that  the  abattoir  shall  be 
open  for  use  for  the  inspection  and  slaughter  of  animals  each 
day  during  the  year  during  specified  hours.  Section  9  requires 
all  cattle,  hogs,  sheep,  and  calves,  the  flesh  of  which  shall  be 
desired  to  be  sold  by  any  person  licensed  to  sell  fresh  meats 
within  the  city,  shall  be  inspected  by  the  commissioner  of 
health,  at  the  city  abattoir^  or  at  any  licensed  packing-house 
in  the  city,  before  such  animals  are  slaughtered.  The  different 
provisions  of  the  ordinance,  as  well  as  the  answer  of  the  city, 
«how,  beyond  question,  that  the  purpose  of  the  city  was  not 
to  provide  a  place  for  the  inspection  of  meats.  It  would  be 
placing  too  narrow  a  construction  on  the  ordinance  in  ques- 
tion, and  one,  too,  not  authorized  by  its  terms,  to  hold  that  it 
was  designed  to  make  provision  for  an  inspection  of  meats. 

But  it  is  said  the  city  has  the  power  under  paragraph  78, 
which  authorizes  it  "  to  do  all  acts,  make  all  regulations  which 
may  be  necessary  or  expedient  for  the  promotion  of  health  or 
the  suppression  of  disease,"  as  a  sanitary  measure.  It  will, 
however,  be  observed  that  the  incorporation  act  contains  spe- 
cial enumerated  provisions  authorizing  the  city  council  to  do 
certain  specified  acts  for  the  preservation  of  the  health  of  the 
city  and  the  suppression  of  disease,  as  respects  any  offensive 
or  unwholesome  business  or  establishment  which  may  be  con- 
ducted or  maintained  in  the  city.  As  has  been  seen,  under 
paragraph  81  the  city  council  is  authorized  ''  to  direct  the  lo- 
cation and  regulate  the  management  and  construction  of  pack- 
ing-houses, renderies,  ....  bone  factories,  soap  factories,  and 
tanneries  within  the  limits  of  the  city,  and  within  the  dis- 
tance of  one  mile  without  the  city  limits."  Under  paragraph 
82  power  is  conferred  *'  to  direct  the  location  and  regulate 
the  use  and  construction  of  breweries,  distilleries,  livery- 
stables,  .  •  •  .  within  the  limits  of  the  city;  also  to  tax  and 
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Boenfle  tbem.'*  And  under  paragraph  83  power  is  conferred 
"^to  prohibit  any  offensive  or  unwholesome  bufdness  or  estab- 
lishment within,  or  within  one  mile  of  the  limits  of,  the  cor* 
poration,^  and  under  paragraph  84  the  city  council  may 
"compel  the  owner  of  any  ....  unwholesome  ....  house 
or  place  to  cleanse,  abate,  or  remove  the  same,  and  to  regulate 
the  location  thereof.'*  These  are  sanitary  measures  for  the 
I^omotion  of  health  and  the  suppression  of  disease,  enacted 
ibr  that  purpose  and  no  other.  They  provide  and  determine 
what  may  be  done  by  the  city  council.  If  a  slaughter-house, 
within  a  city  is  an  unwholesome  business  or  establishment, — 
and  it  needs  no  argument  to  establish  the  fact  that  it  is, — it 
tnsy,  by  proper  ordinance,  be  regulated, — it  may  be  prohib- 
ited. Under  such  circumstances,  where  there  are  both  special 
provisions  and  a  general  provision  relating  to  the  same  sub- 
ject, as  is  the  case  here,  the  question  arises,  whether  the  gen- 
eral provision  shall  enlarge  the  powers  conferred  by  the  special 
provisions  of  the  statute,  or  shall  the  powers  specially  con- 
ferred alone  be  exercised. 

In  State  v.  Ferguson^  33  N.  H.  427,  where  a  question  of  this 
character  was  under  consideration,  it  was  said:  ''The  express 
grant  of  the  power  of  legislation  upon  a  particular  subject, 
limited,  by  the  terms  of  the  grant,  in  respect  to  its  extent  or 
objects  and  purposes,  or  in  reference  to  the  mode  in  which  it 
in  to  be  exercised,  may  be  held,  unless  the  contrary  manifestly 
appears  to  be  the  intention  of  the  legislature,  upon  a  view  of 
the  entire  act,  to  exclude  all  authority  to  legislate  upon  that 
subject  beyond  the  prescribed  limits It  must  be  un- 
derstood that  the  intention  in  the  insertion  of  the  general 
clause  was  to  remove  the  implication  which  would  otherwise 
arise,  to  restrain  the  city  from  enacting  by-laws  upon  other 
subjects,  and  thus  to  empower  them,  by  virtue  of  the  special 
provisions  conferring  express  power  in  the  specified  cases,  to 
legislate  upon  those  subjects  under  the  limitations  prescribed, 
and,  by  virtue  of  the  general  clause,  upon  all  other  matters 
coming  within  the  scope  of  their  municipal  authority." 

Dillon  on  Municipal  Corporations,  2d  ed.,  vol.  1,  sec.  250, 
lays  down  the  rule  as  follows:  "  When  there  are  both  special 
and  general  provisions,  the  power  to  pass  by-laws,  under  the 
special  or  express  grant,  can  only  be  exercised  in  the  cases 
sod  to  the  extent,  as  respects  those  matters,  allowed  by  the 
charter  or  incorporating  act;  and  the  power  to  pass  by-laws, 
under  the  general  clause,  does  not  enlarge  or  annul  the  power 
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conferred  by  the  special  provisions  in  relation  to  their  yarioas 
subject-matters*  but  gives  authority  to  pass  by-laws,  reason- 
able  in  their  character,  upon  all  other  matters  within  the  scope 
of  their  municipal  authority."  See  also  City  of  Cairo  t. 
Brou,  101  lU.  475. 

Under  these  authorities,  which  we  regard  as  declaring  the 
correct  rule  on  the  subject,  we  do  not  think  that  section  78, 
relied  upon,  enlarged  the  powers  conferred  by  the  special  pro> 
visions. 

We  have  been  referred,  in  the  argument  to  the  slaughter- 
house case,  so  called  (16  Wall.  36),  as  an  authority  sustaining 
the  ordinance  in  question.  From  an  examination  of  the  case 
cited,  it  appears  that  in  1869  the  legislature  of  the  state  of 
Louisiana  passed  an  act  to  protect  the  health  of  the  city  of 
New  Orleans,  to  locate  the  stock-landings  and  slaughter-houses, 
and  to  incorporate  the  Crescent  City  Live-stock  Landing  and 
Slaughter-house  Company.  Under  the  act,  all  animals  in- 
tended to  be  slaughtered  were  required  to  be  inspected  and 
slaughtered  at  the  company's  slaughter-house,  and  all  other 
slaughter-houses  within  the  city  were  required  to  be  closed. 
The  validity  of  the  act  was  called  in  question  mainly  on  the 
ground  that  the  legislature  had  no  power  to  pass  it;  but  the 
supreme  court  of  the  United  States  held  that  the  legislature 
had  the  power,  and  that  the  power  was  properly  exercised. 
But  the  decision  has  no  bearing  on  the  question  involved  in 
this  record.  The  question  here  is  not  what  power  the  legisla- 
ture has  over  the  subject,  or  what  power  it  may  exercise,  but 
the  question  is,  whether  the  legislature  has  conferred  the 
power  on  incorporated  towns  and  villages  organized  under  the 
general  incorporation  act.  We  entertain  no  doubt  but  the  legis- 
lature has  ample  power  to  authorize  an  incorporated  town  to 
establish  and  maintain  an  abattoir,  if  it  saw  proper  by  appro- 
priate legislation  to  do  so;  but  whether  that  power  has  been 
conferred,  presents  entirely  a  different  question,  and  one  upon 
which  the  case  cited  has  no  bearing.  The  legislature,  in  the 
exercise  of  its  legislative  powers,  is  unrestrained,  except  so  far 
as  limitations  have  been  prescribed  by  the  constitution  of  the 
United  States  or  of  the  state,  while,  on  the  other  hand,  a  mu- 
nicipality can  only  exercise  such  powers  as  have  been  dele- 
gated to  it  by  the  legislature. 

City  of  Milwaukee  v.  Groasj  21  Wis.  243,  91  Am.  Dec.  472,  is 
also  relied  upon  as  an  authority  to  sustain  the  ordinance  of 
the  city.     The  ordinance  in  the  case  cited    authorized   the 
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eootroller  of  the  city  to  procure  from  the  owner  of  a  certain 
ilanghter-hou^e  in  the  city  the  right  of  all  city  butchers  to  use 
the  slaughter-house  free  of  charge,  and  all  persons  were  pro- 
hibited from  slaughtering  animals  at  any  other  place  within 
the  city.  The  question  arose  as  to  the  power  of  the  city  to 
paas  the  ordinance,  and  it  was  held  that  the  city  had  the 
power.  But  upon  an  examination  of  the  case  it  will  be  found 
that  the  statute  under  which  the  city  acted  was  much  broader 
than  oar  statute.  One  clause  of  the  act  conferred  the  power 
''to  direct  the  location  and  management  of  slaughter-houses 
and  markets.''  Under  this  and  other  provisions  it  was  said: 
'^  These  provisions  of  the  charter  give  the  common  council 
ample  authority  to  establish  city  slaughter-houses,  and  regu- 
late the  management  thereof."  There  is  such  a  distinction 
between  the  power  conferred  in  the  case  cited  and  our  general 
incorporation  act,  that  we  do  not  regard  the  case  as  an  au- 
thority. Besides,  the  ordinance  passed  in  the  case  cited  is 
very  diflTerent  from  the  ordinance  involved  here. 

Under  paragraphs  83  and  84  of  our  incorporation  act,  here- 
tofore cited,  we  think  power  is  conferred  upon  incorporated 
towns  to  prohibit  slaughter-houses  or  any  unwholesome  busi- 
ness or  establishment  within  the  incorporation;  aiid  the  com- 
mon council  of  the  town,  by  appropriate  ordinance,  may 
legulate  the  location  of  any  unwholesome  business,  and  may 
ekanse,  abate,  or  remove  the  same.  But  such  power  does  not 
aathorixe  the  passage  of  an  ordinance  like  the  one  in  question. 

The  judgment  of  the  appellate  court  will  be  reversed,  and 
that  of  the  oircuit  court  affirmed. 


MonciPAL  Odbfoeations  oav  SxntonB  mrLT  Sooh  Powsbs  m  are  «z* 
IkmLj  granted  to  them  and  aach  inddental  powera  aa  are  necessary  to  carry 
Bto  aflbet  thoee  apeeiaUy  granted,  and  all  anch  povrers  are  strictly  construed: 
Note  to  JfcConl  ▼.  Pike,  2  Am.  St.  Kep.  92;  aUcaifo  Ga$  L.  Co.  ▼.  Peopk'% 
QoiL,  Co.,  121  UL  630;  2  Am.  St  Rep.  124;  Port  qf  MobOe  y.  Louisville  etc 
iZ.  i?.  Cbi,  84  Ala.  116;  6  Am.  St  Rep.  342;  Anderson  ▼.  City  qf  Wellington, 
40  Kan.  173;  10  Am.  St  Rep.  176;  Agnew  v.  BraU,  124  m.  312.  So  a  city 
caa  impose  no  taxes  except  such  as  are  authorized  by  their  charters:  Board 
^OmunsAmers  rf  Winston  ▼.  Taylor,  99  N.  0.  210;  Oreen  v.  Ward,  82  Va. 
181;  and  when  the  legislature  confers  taxing  power  upon  a  city,  it  must  ob. 
Mnre  the  restrictions  and  Umitations  of  the  organic  law,  for  it  cannot  con- 
kt  vpon  the  dty  greater  power  than  the  state  itself  possesses:  Laneaster  ▼. 
€l>|«o%  85  Ky.  373. 

Bat  a  ei^  nay  be  given  power  by  the  legislature  under  the  municipal 
<hirtar  fee  do  many  things  which  the  state  itself  has  power  to  do^  such  as 
yowv  le  regulate  the  use  of  its  streets:  8L  Louis  v.  Bell  Tel,  Co,,  96  Mo. 
03;  i  Am.  8t  Bep.  870;   to  construct  and  establish  drains   and  sewers* 
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DrejDdw.  Ldka,  187  HI.  54;  Been  ▼.  DaBmCity,  16  Or.  SS4;  to  borrow 
and  imo  bonda:  (hOberieon  ▼.  Ailtm,  127  DL  90;  to  ront  city  1mildiB0i  fcr 
entertainmonU:  Bdl  ▼.  PlaUemtte^  71  Wia.  139;  8Ume  v/  Ooommowoc,  71 
Id.  166;  to  .control  the  pnblio  sehooU  in  tiie  city:  Werner  ▼.  OaivetUm,  72 
Tex.  22;  or  to  regoUte  akuigfater-hoaies  within  the  oity  limits:  fit  Paid  ▼. 
/;«icy,  38  Minn.  17A.  Compuonoto  to  i?o6tM(mT.  JToforiZ/Vaidfin.  34  JLb. 
Deo.  632,  633. 

Ab  to  Gbmkbal  LnuTATiora  oir  the  Power  of  Municipal  Ck>BroBA- 
TION8  to  pass  ordinances:  Extended  note  to  Robmeon  ▼.  Mayor  qfFramkSH, 
34  Am.  Dec.  627  et  seq. 

Foe  LffflTAVOBB  of  Muhioipal  Ordznanoi8  held  to  have  been  vum- 
■onable  and  inTalids  Note  to  Ward  ▼.  Mayor  etc  i^OrtmeoiUe,  35  Am.  Rep. 
702,  703.  Compare  Hughee  ▼.  Bec9rder*e  Court  etc  qf  Detroit,  76  Miob.  674; 
13  Am.  St.  Bep.  475^  and  note. 
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JinMiMSMTa — Effect  of  Retebsal.  —When  property  of  a  defendant  Ium 
been  eold  under  a  judgment^  afterwards  reversed,  to  a  party  to  the  judg- 
ment) the  defendant  may  recover  it  back,  or  if  pnrchased  by  a  ttdrd 
party,  he  may  recover  from  plaintiff  the  valne  thereof;  but  the  title  is 
nnafiected  by  the  reversaL  Only  defendant  or  his  privies  can  take  ad- 
vantage of  the  reversal^  and  this  right  may  be  waived,  or  if  nothing  ii 
lost  by  the  judgment,  nothing  can  be  gaiaed  by  its  reversaL 

JUDOMEMTB.  —  SaLE    OS    EXBGUTION    UNDKR    JUDGMENT    AmBWARDfl    Rx- 

YEBSXD  is  not  void,  but  voidable  only,  at  the  election  of  the  owner  of  the 

property  sold;  and  if  the  property  of  a  third  person  is  sold,  the  judgment 

defendant  can  take  no  advantage  of  the  reversal. 
Jinx^uiiT,  HowxvER  EEB09E0U8, 18  BiMDiNO  upou  the  parties  until  vacated 

and  reversed,  and  when  affirmed  by  the  supreme  court,  is  regarded  as 

free  from  error. 
JuDOMKNTS  —  Res  Judicata.  —  A  judgment  or  decree  necessarily  affirming 

the  existence  of  any  fact  is  conclusive  upon  the  parties  or  their  privies 

whenever  the  existence  of  that  fact  is  again  in  issue  between  them.    It 

is  reeJfidiccUa,  and  cannot  be  collaterally  attacked,  even  upon  facts  not 

brought  out  in  the  suit  in  which  it  was  rendered. 
JuDOMBNT  OR  DECREE  BiHDiNQ  UPON  THE  Partiks  as  the  fiMts  existed  when 

it  was  rendered  is  not  rendered  less  binding  because  subsequent  events 

have  changed  those  facts. 
JvDOifEiVT8 — Effict  OF  REVEBflAL.  — A  judgment  confirming  title  to  land 

sold  under  execution  is  conclusive  and  binding  on  the  parties  and  privies, 

though  the  judgment  on  which  the  execvjtion  was  based  is  afterwards 

reversed. 

Haley  and  (y Donnelly  for  the  plaintiffs  in  error. 

JZ.  E.  Barber  and  B.  AT.  Mwnn^  for  the  defendant  in  error. 

Wilkin,  J.    To  maintain  the  issue  on  her  part,  plaintiff 
below  proved  a  common  source  of  title  in  Hiram  Gould.     She 
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then  intnxlacod  in  evidence,  without  objection,  a  sheriff's  deed 
fer  the  premises  in  qaestion,  dated  September  23,  1881,  recit- 
ing that  at  the  January  term,  1868,  of  the  Will  circuit  court, 
as  administratrix  of  her  deceased  husband,  Phillip  A.  Stern- 
burg,  she  obtained  a  judgment  against  said  Hiram  Oould  for 
1822.40,  upon  which,  by  execution  and  sale,  said  deed  was  exe- 
cuted and  delivered  to  her;  also  a  bill  in  chancery  in  the  same 
court,  by  her  as  complainant,  against  Hiram  Gould,  Elizabeth 
Gould,  Delancy  Jackson,  and  James  Gould,  in  which,  among 
other  things,  it  is  alleged  that,  on  the  eleventh  day  of  Novem- 
ber, 1856,  one  Richardson  and  Hiram  Gould  made  and  deliv- 
ered to  Phillip  A.  Sternburg,  since  deceased,  a  promissory  note 
for  two  hundred  dollars,  due  in  three  years,  with  interest; 
that  said  Phillip,  prior  to  his  death,  had  brought  suit  upon 
raid  note,  and  that  afterward,  Januaiy,  1868,  she,  as  his  ad- 
ministratrix, recovered  the  judgment,  and  obtained  the  deed 
above  mentioned;  that  at  the  time  of  making  said  note,  said 
ffiram  Gould  owned  the  land  described  in  said  sheriff's  deed, 
in  fee,  unencumbered,  and  continued  to  own  the  same  up  to 
and  at  the  time  of  said  sale,  but  in  November,  1859,  for  the 
purpose  of  preventing  the  collection  of  said  note,  and  without 
any  consideration,  he,  with  his  wife,  Elizabeth,  conveyed  the 
same  to  said  Jackson,  and  that  afterwards  said  Jackson  and 
wife,  without  consideration,  reconveycd  the  same  to  said 
Hiram  Gould,  but  that  said  Hiram  secretly  held  said  deed  for 
several  years,  and  on  May  1,  1880,  placed  it  on  record,  with 
the  name  ^*  Hiram  "  erased,  and  the  name  ''  James  "  inserted, 
thereby  making  the  conveyance  to  James  Gtould  instead  of 
Hiram  Gould,  which  change  is  alleged  to  have  been  a  forgery, 
made  for  the  purpose  of  cheating  and  defrauding  creditors  of 
said  EQram.  She  also  introduced  in  evidence  the  answer  of 
Hiram  Gould,  in  which  he  avers  that  the  conveyance  made  by 
him  to  Delancy  Jackson  was  in  good  faith,  for  a  valuable  con- 
sideration, and  that  said  Jackson  took  possession  under  the 
tame,  and  afterwards  conveyed  to  James  Gould.  The  answer 
denies,  generally,  all  the  allegations  of  said  bill.  The  answer 
of  James  Ctould  was  also  introduced,  which  is  a  general  denial 
of  the  bilL  The  prayer  of  the  bill  was,  that  said  conveyances 
sboald  be  set  aside  as  against  the  complainant  therein,  and 
that  she  be  put  in  possession  of  said  premises. 

The  decree,  after  finding  the  facts  substantially  as  alleged 
in  the  bill,  decrees  that  the  deed  from  said  Hiram  and  wife  to 
Jackson  be  held  void,  and  a  cloud  upon  complainant's  title. 
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and  orders  that  "  the  title  to  the  premises  described  in  said 
sheriff's  deed  be  declared  vested  in  her  [the  complainant]  un- 
der said  sheriff's  deed,  and  she  is  entitled  to  the  possession*  of 
the  same  against  defendants  and  any  person  holding  under 
them,  and  that  a  writ  of  possession  issue." 

This  cause  was  submitted  at  the  September  term,  1873,  and 
taken  under  advisement,  with  a  stipulation  that  the  decree 
should  be  rendered  as  of  that  term.  The  case  was  decided 
March  4,  1874.  On  appeal  to  this  court  the  decree  was  af- 
firmed, September  19,  1876. 

Hiram  Gould,  on  behalf  of  plaintiffs  in  error,  testified  that 
Charles  Gould,  the  father  of  part  of  plaintiffs  in  error,  and 
George  Gould,  had  been  in  possession  of  said  premises  since 
1877.  There  was  also  offered  in  evidence  on  their  behalf  cer- 
tain deeds  from  James  Gould  and  wife  to  said  George  Gould 
and  Charles  Gould,  but  neither  of  them  described  the  land  in 
controversy  in  this  suit.  They  proved,  over  the  objection  of 
defendant  in  error,  that  the  judgment  of  January,  1868,  in 
favor  of  defendant  in  error,  against  Hiram  Gould,  was,  by  an 
order  of  this  court,  made  on  the  30th  of  January,  1874,  re- 
versed (see  Ootdd  v.  Stemhurgj  69  111.  531),  and  it  is  upon  this 
last  evidence  that  the  decision  must  turn,  it  being  insisted  by 
plaintiffs  in  error  that  the  effect  of  such  reversal  was  to  annul 
and  wipe  out  the  legal  effect  of  all  that  had  been  done  under 
and  in  pursuance  of  that  judgment. 

It  is  well  settled  in  this  state,  that  when  property  of  a  de- 
fendant has  been  sold  on  a  judgment,  afterward  reversed,  to 
a  party  to  such  judgment,  the  defendant  can  recover  it  back. 
If  the  purchaser  be  a  third  party,  he  can  recover  from  the 
plaintiff  the  value  thereof,  but  the  title  to  the  property,  in  that 
case,  is  unaffected  by  the  reversal.  No  one  but  the  defendant 
or  his  assignees  can  take  any  advantage  of  such  reversal,  and 
there  can  be  no  question  but  that  he  may  waive  that  right,  or, 
if  he  has  lost  nothing  by  the  judgment,  he  can,  of  course,  gain 
nothing  by  its  reversal.  A  sale  on  execution,  based  on  a  judg- 
ment afterward  reversed,  is  not,  therefore,  we  ^conclude,  abso- 
lutely void,  but  voidable  only,  at  the  election  of  the  owner  of 
the  property  sold. 

The  question  at  issue  in  the  chancery  cause  between  defend- 
ant in  error  and  Hiram  Gould  and  others  was,  whether  or 
not  she  should  have  the  title  to  this  land,  and  the  decree  was 
in  her  favor.  However  erroneous  that  decree  might  have  been, 
it  was  binding  upon  the  parties  until  vacated  or  reversed;  bat 
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hftving  been  affirmed  by  tbis  court,  it  is  to  be  regarded  as  free 
from  all  errors.  A  jadgment  or  decree  necessarily  affirming 
the  existence  of  any  fact  is  conclusive  upon  the  parties  or  their 
privies  whenever  the  existence  of  that  fact  is  again  in  issue 
between  them:  Freeman  on  Judgments,  sec.  249.  The  decree 
vesting  title  in  defendant  in  error  is  res  judicata  as  to  H^ram 
Gould  and  James  Gould  and  their  privies,  and  cannot  be  ques- 
tioned in  this  suit. 

But  it  is  insisted,  on  the  part  of  plaintiffs  in  error,  that  inas- 
much as  the  judgment  upon  which  that  decree  was  based  was 
not  reversed  until  after  the  decree  was  rendered,  and  the  court 
rendering  that  decree  had  no  jurisdiction  to  pass  upon  the  va- 
lidity ofi;hat  judgment,  therefore  said  decree  maybe  thus 
colI|itera]ly  attacked;  in  other  words,  while  that  decree  would 
be  binding  upon  the  parties  as  the  facts  existed  when  it  was 
rendered,  yet  subsequent  events  have  so  changed  those  facts 
as  to  destroy  the  binding  effect  thereof.  If  it  be  conceded,  in 
the  broadest  terms,  that  Hiram  Gould  could  not  avail  himself 
of  the  reversal  in  the  chancery  proceeding,  it  does  not  follow 
that  he  may  do  so  now.  Many,  perhaps  a  majority,  of  cases 
in  which  the  doctrine  of  res  judicata  is  enforced,  are  cases  in 
which  facts  have  arisen  or  been  discovered  after  the  adjudica- 
tion, which,  if  they  had  existed  or  been  known  at  the  former 
trial,  might  have  changed  the  result.  It  is  not  true,  however, 
in  tbis  case,  that  the  reversal  might  not  have  been  set  up  in 
the  chancery  proceeding.  Although  the  cause  was  submitted 
beCore  the  order  of  reversal  by  this  court  was  made,  it  had  not 
yet  been  decided,  and  there  can  be  no  question  that  if  proper 
notioe  had  been  given  and  an  application  made  to  the  chan- 
cellor for  a  rehearing  at  the  next  term  of  court,  it  would  have 
been  granted,  if  made  by  a  party  entitled  to  the  benefit  of  the 
reversal.  He  might  also  have  filed  his  bill,  in  the  nature  of  a 
bill  of  review,  upon  newly  discovered  matter,  and  thus  ob- 
Uuned  relief:  Story's  Eq.  PL,  sec.  413;  Boyden  v.  Reed^  55  111. 
458.  We  think  it  is  clear  that  he  could  not  lie  by,  after  ob- 
taining bis  reversal,  and  permit  the  decree  to  become  final  in 
the  circuit  court  and  affirmed  in  this  court,  making  no  effort 
in  that  proceeding  to  reap  its  benefits,  and  now,  for  the  first 
time,  set  it  up  to  defeat  the  title  therein  decreed. 

It  is  equally  clear  that  under  the  proof  here  made  neither 
of  plaiDtifib  in  error  is  in  a  position  to  take  any  advantage  of 
the  reversal  of  that  judgment.  Hiram  Gould,  the  defendant, 
might  recover  from  defendant  in  error  whatever  property  he 
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lost  by  reason  of  the  erroneoas  judgment  What  has  he  lofitf 
By  his  answer  in  the  chancery  proceeding,  and  by  all  the  evi- 
dence in  that  case,  as  between  himself  and  James  Gtonld,  the 
property  of  the  latter  was  sold  in  satisfaction  of  that  judgment. 

It  is  true,  the  court  held  that  as  between  defendant  in  error 
and  James  Gould  it  should  be  treated  as  the  property  of  Hiram ; 
but  it  is  too  well  understood  to  require  the  citation  of  author- 
ities that  in  all  such  cases  the  conveyance,  though  void  aa  to 
creditors,  is  valid  and  binding  between  the  parties.  Whether 
or  not  James  Gould  could  set  up  the  reversal  of  said  judgment 
as  against  defendant  in  error,  is  not  material.  Neither  he  nor 
those  shown  to  be  in  privity  with  him  are  seeking  to  do  so. 

The  judgment  of  the  circuit  court  will  be  affirmed^ 

JuDOMBNTB,  CoKCLvazvxNns  ov.  —  Who  art  CondwJM.  —  A  judgmoit  is 
binding  only  npon  the  parties  thereto  and  their  priviee:  Uakmeff  ▼.  Fhme, 
40  Minn.  281;  iHiiyer  v.  Bippeioe,  72  Tex.  520;  San  FramciBOO  ▼.  lUeli,  SO 
CaL  67;  Everlmg  v.  Holeomb,  74  Iowa,  723;  Bowleg  v.  Daumm.  16  Or.  344; 
Woods  V,  Montevallo  etc,  Co,,  84  Ala.  660;  6  Am.  St  Rep.  393;  Dewep  v.  8L 
AUbantt  Trwi  Co.,  60  Vt  1;  6  Am.  St  Rep.  84;  Showers  v.  Wadsworth,  81  OaL 
270;  KerU  v.  Kent,  82  Va.  206;  for  no  person  can  be  prejudiced,  or  his  righto 
of  person  or  property  affected,  without  notice,  actual  or  constructive,  under 
due  process  of  law:  Oreai  West  M.  Co.  v.  Woodmas  etc  M.  Co.,  12  CoL  46; 
18  Am.  St  Rep.  204,  and  cases  cited  in  note;  so'  that  mortgagees,  who  are 
strangers  to  a  decree  of  foreclosure,  are  not  concluded  by  the  recitals  in  the 
record  thereof:  Harper  v.  East  Side  Syndicate,  40  Minu.  3S1. 

As  to  What  Matters  ConeUuhe,  —  A  question  once  jndiciaUy  determined 
cannot  be  raised  again  between  the  same  parties  in  a  different  form:  Wardeti 
V.  McKinnon,  99  N.  C.  261.  A  judgment  is  conclusive,  not  only  as  to'every 
matter  which  was  offered  and  received  to  procure  the  judgment^  but  also  as 
to  any  matter  which  might  have  been  offered  for  that  purpose:  BaaHle  ▼. 
Murray,  40  Minn.  48;  Oriffin  v.  Hodshire,  119  Ind.  236;  Athens  Foundry  amd 
Machine  Works  v.  Bain,  77  Ga.  72;  Denver  etc.  Co.  v.  Middaugfi,  12  Col.  434; 
13  Am.  St  Rep.  234,  and  note.  A  prior  decision  by  the  appellate  court 
upon  a  point  distinctly  raised  is  more  than  authority  in  the  same  case,  being 
a  final  adjudication  from  which  the  court  itself  cannot  depart,  and  which  no 
inferior  court  can  disturb,  no  matter  how  unjust  the  ruling  of  the  appeUate 
court  may  be:  Chicago  etc  EL  R.  Co,  y,  Hull,  24  Neb.  740;  Dobson  v.  Simon- 
ton,  100  K.  C.  66. 

jRm  a  djudicata.  Instances  qf:  See  note  to  Hawk  v.  Evans,  14  Am.  St  Rep. 
260-252.  Judgment  rendered  upon  a  note  is  conclusive  of  the  fact  that  such 
note  had  not  been  paid,  which  fact  may  come  in  issue  in  a  subsequent  action: 
Dwyer  v.  JRippetoe,  72  Tex.  620.  A  decree  in  an  interpleader  suit  in  favor  of 
one  of  the  adverse  claimants  of  rent  money  in  the  hands  of  complainant  is 
conclusive  in  a  subsequent  action  between  the  same  parties  for  the  real  estate 
from  which  the  rents  accrued,  where  each  party  asserts  the  same  title  for- 
merly asserted  by  him:  HcUl  v.  Caperton,  87  Ala.  286.  So  where  one  judge 
passes  upon  exceptions  taken  to  a  referee's  report,  his  rulings  become  res 
judicata,  and  the  same  exceptions  cannot  be  passed  upon  by  another  judge 
of  ihe  same  court:  Scroggs  v.  Stevenson,  100  K.  G.  364;  Keni  v.  Kent,  90,  Va. 
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Wb  Aa  mdjndioatioa  that  onialii  ooiiTeyABces  were  not  giren  verdy  to 
Meare  eartein  debti»  and  were  fai  reaKty  more  than  equitable  mortgagee,  ia 
eoadiiaiTa  m  a  labeeqaeBt  litigation  in  which  one  of  the  aame  partiee  at- 
taapta  to  eataUieh  tiiat  anoh  oonveyanoee  were  mortgagee:  OorUm  y.  Ootuh 
He,  74  Iowa,  !». 

PImAtg  Rn  JwMoaia.  ^-  In  equity,  the  defenae  ol  res  Jtidieaia  moat  be 
■peeMaally  pleaded  in  bar,  or  aet  np  in  anawer;  T^rfeyT.  7V«r<«y,  86  Tenn.  251; 
and  tk  in  ion  late  to  make  anoh  defenee  npon  appeal  ol  the  oaae:  Sharom  ▼. 
79Gbl.686u 

qf  JudgmetU  apon  CoOateral  AUaeL  —  Jndgmenta  cannot 
be  impoacbod  by  ooUaterally  attacking  them  tot  errora  and  irregiilaritiee 
vludli  do  not  render  them  abeolntely  Toid;  Caaea  oolleoted  in  note  to  Furge" 
«aT.  Jomn,  11  Am.  St.  Rep.  821;  even  though  each  jndgmenta  are  errone- 
Me  in  nil  tfaoir  parte:  Dtrr  ▼.  Wiimm,  84  Ky.  14.  For  recitala  in  zeoorda  ol 
jndgmenta  are  oondnaive  nntil  reveraed  upon  appeal,  or  aet  aaide  in  a  direct 
proeeoding:  Eat  parte  Stemu,  71  CaL  156;  11  Am.  St.  Rep.  251,  and  note; 
Osoiwin  ▼.  <9»iit,  86  Ala.  102;  11  Am.  St  Rep.  21;  BxforuAh  Men,  77  Cal. 
198;  11  Am.  St.  Rep.  268;  Qage  y.  SuAee,  125  ill  40;  BobtMon  v.  Fries,  22 
Ha.  303;  Pedt  ▼.  McLecm,  86  Minn.  228;  1  Am.  St.  Rep.  665. 

Oomcbssieemss  qf  Judgments  In  Appellaie  Courts —  The  Law  qf  the  Case,  — 
Where  a  mling  baa  been  made  by  the  appellate  court,  it  becomes  the  law  of 
the  eaae^  and  cannot  be  reviewed  at  a  anbaequent  term:  Doifle  ▼.  Wade,  23 
Ra.  80;  11  Am.  St  Rep.  334;  Dobson  r.  Shnonton,  100  K.  C.  56;  Chicaffo  etc 
R.  IL  Oo.  r.  ffmU,  24  Neb.  740;  ff^ner  v.  Browtnoelt,  75  Iowa,  341;  Adams 
Cmudf  T.  Bmrimffttm  U'y  Co,,  55  Id.  94;  Ablegate  v.  DoweU,  17  Or.  299; 
Bmid  ▼.  Multmmah  8L  R*y  Co.,  15  Id.  404;  Tnompson  v.  Hawley,  16  Id.  251; 
Learwsd  ▼.  Castas,  78  OaL  454;  Stiuart  v.  Preston,  80  Va.  625;  Alexandria 
Sam^BemkY.  JfcFc^  84Id.  41;  MahanY.  Wood,  78  CaL  253;  McKmney 
T.  Siaie,  117  Ind.  26;  JTcuMon  ▼.  Orhxard,  99  N.  a  161;  Jfoaon  v.  Burk,  120 
lad.  404;  but  thia  rule  doea  not  apply  to  mere  dkta  coutained  in  appellate 
dedaiona:  Boies  ▼.  Taylor,  87  Tenn.  319;  Owmn  r,  Hamilton,  75  GaL  265; 
ahhongh  it  doea  apply  to  all  pointa  plainly  decided,  whether  such  points 
were  aeaantial  to  the  diapoaition  of  the  case  or  not:  Id.  Still  the  doctrine 
that  tlie  apellate  court  will  atand  by  ita  former  deciaiona,  whether  erro- 
neona  or  not^  in  all  anbaequent  appeala  of  the  aame  case,  ia  not  favorable  to 
tbe  idea  of  the  aapreme  court  of  California,  and  will  be  applied  only  to  such 
caaee  where  it  baa  already  been  held  to  apply;  and  it  will  never  be  held  that 
amneona  dicta  are  the  law  of  the  case,  even  npon  a  subsequent  appeal  of  the 
■uno  eaae;  nor  can  erroneoua  deciaiona  in  one  case  be  applied  aa  precedenta 
ia  other  caaea:  Wixsom  ▼•  Devine-,  80  Cal.  386.  Former  decisions  of  an  appel- 
late ooort  may  or  may  not  be  applicable  to  similar  cases  under  a  subsequent 
atatnta^  depending  entirely  upon  the  respective  similarity  in  the  provisions 
el  the  atatntea:  KeUogg  ▼.  Howes,  81  Id.  170.  Decisions  of  the  majority  of 
the  appellate  court  in  bank  control  aa  to  the  same  questions  subsequently 
arieing  in  department:  Arnold  v.  San  Josi,  81  Id.  619.  The  general  mle  ia, 
that  when  a  caae  baa  once  been  decided  upon  appeal,  and  again  comae  before 
the  court  by  appeal,  only  aoch  queationa  can  come  up  for  eonaideration  aa 
were  not  determined  upon  the  former  appeal:  Kekk  ▼.  KelAt  97  Mo.  223; 
Bmriom  ▼.  BurUm,  79  CaL  490;  or  auch  proceedinga  aa  aroae  ia  a  new  trial  of 
Ae  eaea  in  tbe  coort  below  aubaequent  to  the  remanding  erdar  el  the  appel- 
late eoarti  F6rtenberry  v.  Fratier,  5  Ark.  200;  39  Am.  Dea  87S.  Bat  a  dia- 
aaiBaal  of  an  appeal  becanae  prematurely  taken  will  not  bar  a  aecond  appeal 
in  the  aame  oaae:  Boss's  BsttUe,  80  CaL  166w    The  mle  aa  to  the  law  of  the 
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mm  iq^pUat  !•  adjndiefttions  of  interloontory  ordAn  affirmed  «r 
vpoa  mppeid:  JMmm  ▼.  SbiunUon,  100  K.  C.  66. 

And  jadgmeait  of  the  supreme  ooart,  alter  the  term  at  which  they  wert 
rendered  haa  elapted,  are  absolutely  final  and  conclusive:  Ranodon  t.  Bapieg, 
14  Ark.  203;  68  Am.  Dea  370;  and  the  cause  can  netrer  be  reopened  at  a 
•nbseqnent  term  of  conrt  for  a  rehearingi  AMa^  ▼.  Bfde,  6  Ark.  92;  42  Am. 
I>eo.  686,  and  oaaee  in  note. 

RBVBRaiLL  OF  JuDOMXim,  TBI  Stoot  of.  —  The  reversal  of  a  judgment 
restores  the  parties  to  their  original  rights,  so  far  as  this  can  be  done  with- 
out prejudice  to  third  persons:  McJiUom  ▼•  Lm€,  13  HL  486;  64  Am.  Dee. 
449,  and  note;  but  the  defendant^  alter  the  rerersal  of  an  erroneous  judg- 
ment against  him,  is  entitled  to  restitution  of  only  so  much  as  the  plaintiff 
has  received  upon  the  ezecutioQ  levied  thereunder:  Pedt  v.  McLeam,  34 
Minn.  228;  1  Am.  St.  Rep.  666,  and  note;  compare  extended  note  to  Z,iuk 
V.  Buneet  28  Am.  Dea  368-372,  upon  the  subject  of  restitution  of  propertj 
upon  a  reversal  of  judgment.  See  also  Ka^frMM  v.  DkhauihutB^  30  Ind.  258; 
06  Am.  Dec.  694.  Reversals  do  not  affect  the  rights  of  ftona  /de  purchaaert 
under  decrees  and  judgments,  when  such  rights  were  acquired  oefora  pro- 
ceedings to  reverse  were  instituted:  McCcrmkk  v.  MdOlitnt  6  BlackL  466; 
39  Am.  Dea  441;  Re^noUU  v.  Batrii,  14  Gal.  667;  76  Am.  Dea  459,  and 
nota  The  rule  that  the  reversal  of  a  judgment  tot  the  sale  of  land  doss 
not  divest  the  tide  of  a  purchaser  under  the  decree,  even  though  Buch  pur- 
chaser is  the  plaintiff,  does  not  apply,  where  the  land' ordered  to  ba  add 
was  the  property  of  another  than  the  defendant,  and  the  indebtednees  for 
which  it  was  sold  has  bean  finally  decided  not  to  exist:  Babar  v.  Baber,  S7 
Ky.  461. 
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Bfxdbioi  —  DiOLAmATiOHt  IS  Rn  QEgrm,  —  Declarations  of  a  boy  aa  to 
how  he  received  an  injury,  given  in  response  to  the  question  of  "  what 
was  the  matter,"  after  he  had  been  injured  by  a  street-car,  and  had  got 
np  and  walked  to  the  sidewalk  and  sat  down,  are  inadmissible  as  part  of 
the  rmguUa. 

BviDBVOi  —  Dbolaratiohs  a»  Km  QmtrM.  —  Declarations  not  made  at  tbo 
time  of  the  accident,  which  do  not  explain  nor  characterias  the  man- 
ner in  which  the  accident  occurred,  are  not  concurrent  with  the  injury, 
nor  uttered  oontemporaueously  with  it  so  as  to  be  regarded  as  part  of 
the  principal  transaction,  are  not  admissible  as  part  of  the  res  gettm. 

BviDiNCS  —  Dbolaratiohs  am  Rn  GxFriS.  — When  the  declaration  ia  a 
verbal  act,  illustrating,  explaining,  or  interpreting  other  parts  of  the 
transaction  of  which  it  is  itself  a  part,  it  is  admissible  as  part  of  the 
getta;  but  when  it  is  merely  a  history,  or  part  of  a  history,  of  a 
pleted  past  aifiur,  it  is  inadmissible. 

W.  J3.  Kup^  Edmund  Fwrthmann^  and  E.  H.  Uartim^  tot  the 
appellant 

CampbM  and  CiMtor,  for  the  appellee. 
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MAaBXTDSB,  J.  This  it  an  mcti<m  on  the  caae,  brought  in 
the  superior  ooort  of  Cook  County  bj  the  appellee,  as  admin- 
istrator,  to  recover  damages  for  the  death  of  his  son  Henry  J. 
Becker,  a  boy  between  eight  and  nine  years  of  age,  against 
the  appellant  company,  which  operates  a  street-railway  on 
Blae  Island  Avenne,  in  the  West  division  of  the  city  of  Chicago. 
Verdict  and  judgment  in  the  trial  court  were  in  favor  of  the 
plaintiflf.  The  case  is  brought  here  by  appeal  from  the  ap- 
pellate eoorty  which  aflbmed  the  judgment  of  the  superior 
eoort. 

The  boy  died  on  November  29, 1886.  The  injuries  which 
caused  his  deidh  were  received  about  eight  o'clock  in  the 
evening  of  November  28,  1885,  on  Blue  Island  Avenue  near 
its  intersection  with  Henry  Street,  and  were  caused  by  one  of 
appellant's  stieeVcars,  going  southward  on  Blue  Island  Avenue. 
It  is  charged  in  the  declaration  that  the  conductor  of  the  car 
poshed  the  deceased  from  the  front  platform,  and  that  the  car 
ran  over  him. 

No  witness  was  produced  on  either  side  who  saw  the  acci- 
dent, or  could  testify  to  the  manner  in  which  it  occurred.  The 
ooly  testimony  in  support  of  the  theory  that  the  boy  was 
pushed  or  thrown  from  the  car  is  that  of  two  witnesses,  who 
iwear  to  the  declarations  made  by  the  boy  himself  after  he 
was  hurt  Two  lads  named  Custy  and  Burke,  the  oldest  of 
whom  was  seventeen  years  old,  were  passing  along  Henry 
Street  across  Blue  Island  Avenue  when  they  saw  the  boy,  and 
noticed  that  he  was  injured.  Custy  says:  ^  I  saw  the  boy  on 
the  street;  he  was  on  his  feet  and  walked  towards  the  side- 
walk; I  went  to  him  and  asked  him  what  was  the  matter;  he 
said  the  conductor  took  him  by  the  arm  and  shook  him  off  the 
car.**  Burke  says:  ^  We  were  going  up  on  Blue  Island  Avenue, 
aod  we  saw  a  little  fellow  getting  up;  we  ran  over  to  him  and 
aaked  him  what  was  the  matter,  and  he  says  the  conductor 
caught  him  by  the  arm  and  threw  him  off  the  car."  The  car 
had  passed  on  ^*  about  a  lot  south  of  Henry  Street,"  and  was 
going  ^  at  a  good  speed." 

Blue  Island  Avenue  is  eighty  feet  wide.  The  boy  rose  front 
the  ground  in  the  middle  of  the  street,  and  walked  to  the  side- 
walk on  the  east  side  of  the  street,  and  sat  down.  The  evi- 
dence of  Custy  tends  to  show  that  the  deceased  made  the 
■tatement  about  his  being  thrown  from  the  car  while  he  was 
on  his  way  to  the  sidewalk.  The  evidence  of  Burke,  however, 
is  quite  positive  to  the  effect  that  the  statement  was  mi 
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amount  of  its  claim  in  the  supreme  court  of  the  District  of 
Columbia,  and  attached  the  goods  in  the  hands  of  Newton. 

When  appellee  was  appointed  receiver,  and  for  a  long  time 
prior  thereto,  the  Meriden  Britannia  Company  did  business 
in  the  city  of  Chicago,  and  had  a  branch  office  there.  The 
business  manager  of  the  company  in  Chicago  was  then  and  is 
now  the  appellant,  Sercomb.  The  appellant  began  the  attach- 
ment suit  in  Washington  on  behalf  of  the  company,  making 
the  affidavit  necessary  to  procure  the  attachment,  and  caused 
the  property  in  the  possession  of  Newton  to  be  attached.  The 
affidavit  so  made  by  him  was  sworn  to  before  a  notary  public 
in  Chicago.  Appellant  had  full  knowledge  of  appellee's  ap- 
pointment as  receiver  before  the  attachment  suit  was  com- 
menced. 

On  May  81,  1887,  appellee,  as  receiver,  filed  his  petition  in 
the  case  of  Havens  v.  Clapp,  setting  up  substantially  the  fore- 
going facts,  and  claiming  to  be  the  owner  of  the  goods  in 
Washington,  and  praying  for  an  order  upon  Sercomb,  as  man- 
ager of  said  company,  to  show  cause  why  he  should  not  be 
attached  for  contempt  in  prosecuting  the  attachment  suit,  and 
thereby  interfering  with  property  belonging  to  an  officer  of  the 
court.  Appellant  appeared  and  filed  a  general  demurrer  to 
the  petition.  The  demurrer  being  overruled,  he  elected  to 
stand  by  it.  Thereupon,  on  June  15,  1887,  an  order  was  en- 
tered, requiring  him  to  furnish  proof  to  the  court  on  June  24, 
1887,  of  having  dismissed  the  attachment  suit,  and,  in  default 
of  so  doing,  that  he  show  cause  by  ten  o'clock  on  June  25, 

1887,  why  he  should  not  be  attached  for  contempt.  The  case 
was  then  taken  to  the  appellate  court  by  writ  of  error,  and  the 
writ  was  there  dismissed,  because  the  order  of  June  15,  1887, 
was  not  a  final  order.  After  due  notice,  a  copy  of  such  judg- 
ment of  dismissal  was  filed  in  the  superior  court,  and  the  pro- 
ceeding was  there  reinstated. 

Appellee  again  filed  his  petition  in  the  superior  court  on 
April  6,  1888,  setting  up  the  previous  proceedings  as  above 
detailed,  charging  the  failure  of  Sercomb  to  obey  the  order  of 
June  15,  1887,  and  praying  that  he  show  cause  by  April  7, 

1888,  why  he  should  not  be  punished  for  contempt,  etc.  To 
this  petition,  also,  appellant  demurred,  and  stood  by  his  de- 
murrer upon  its  being  overruled.  Thereupon  the  final  order 
of  April  7,  1888,  heretofore  referred  to,  was  entered. 

Under  the  facts  thus  stated,  did  the  commencement  and 
prosecution  of  the  attachment  suit  by  Sercomb,  as  manager 
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of  the  Heriden  Britannia  Company,  and  his  refusal  to  dismiss 
it  as  he  was  required  to  do  by  the  order  of  the  saperior  court, 
amount  to  a  contempt  of  court? 

If  Sercomb  himself  had  owned  the  claim  sued  upon  in  the 
attachment  suit,  and  had  begun  that  suit  in  Illinois,  he  would 
have  been  guilty  of  contempt,  upon  the  authority  of  the  case 
of  Riehardi  v.  People^  81  111.  551.  There,  in  a  suit  against  a 
railway  company,  the  circuit  court  of  De  Witt  County  ap- 
pointed one  Wright  receiver  of  the  real  and  personal  property 
and  choses  in  action  of  the  company.  Richards,  knowing  of 
Bueh  appointment,  recovered  judgments  against  the  company 
befiH^  a  justice  of  the  peace  in  Champaign  County,  and  gar- 
nished certain  persons  who  held  funds  belonging  to  the  com- 
pany. He  continued  the  prosecution  of  the  suits  after  being 
informed  of  an  injunction,  issued  against  such  prosecution, 
and  directed  to  his  attorney,  but  not  to  himself.  He  claimed 
that  he  was  not  guilty  of  contempt,  because  the  funds  in  ques- 
tion had  not  been  taken  poBsession  of  by  the  receiver;  but  this 
claim  was  not  sustained,  and  his  conduct  in  the  prosecution 
of  the  garnishee  proceedings  was  held  to  be  a  contempt  of 
court  Although  the  funds  had  not  been  reduced  to  posses- 
sion by  the  receiver,  the  title  thereto  had  vested  in  him  by 
virtue  of  his  appointment,  and  such  funds  could  not  be  seized 
or  attached  by  creditors  of  the  original  debtor  with  impunity. 
It  was  there  said:  '*It  is  to  be  remeiiibered  that  the  receiver 
18  the  officer  of  the  court,  and  that  his  possession  is  the  pos- 
Bession  of  the  court  itself,  and  any  unauthorized  interference 
therewith,  either  by  taking  forcible  possession  of  the  property 
committed  to  his  charge,  or  by  legal  proceedings  for  that  pur- 
pose without  the  sanction  of  the  court  appointing  him,  is  a 
direct  and  immediate  contempt  of  court,  and  punishable  by 
attachment.  ....  It  can  make  no  diflerence  in  the  applica- 
tion of  the  rule  whether  the  property  is  actually  or  only  con- 
•tructively  in  the  receiver's  possession." 

The  case  at  bar  differs,  however,  from  the  Richards  case 
in  that  here  the  property  attached  was  not  in  Illinois,  but  in 
the  District  of  Columbia.  It  is  insisted  by  counsel  for  appel- 
lant that  the  appellee  receiver  would  not  be  permitted  to  go 
into  the  foreign  jurisdiction  to  get  possession  of  the  property 
in  Newton's  hands.  Undoubtedly  the  general  rule  is,  that  the 
powers  of  a  receiver  are  co-extensive  only  with  tl)e  jurisdiction 
of  the  court  which  appoints  him:  Chicago  etc,  R'y  Co,  v.  Packet 
Co.,  108  111.  317.     He  has  no  extraterritorial  power  of  otlicial 
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action.  But  a  receiver  appointed  in  one  state  may,  by  comity, 
be  permitted  to  recover  the  possession  of  property  in  another 
state,  provided  no  citizen  or  suitor  of  the  latter  state  is  thereby 
prejudiced  or  injured:  High  on  Receivers,  sec.  47;  Hunt  ▼. 
ColuwMan  Ins.  Co.,  55  Me.  290;  92  Am.  Dec.  592;  Hoyt  y. 
Tfumpson,  6  N.  Y.  320;  Hoyt  v.  Thompson,  19  Id.  297.  If  ap- 
pellant had  not  caused  the  attachment  suit  to  be  brought 
against  the  goods  in  Newton's  hands,  it  does  not  appear  that 
appellee  would  not  have  been  allowed  to  enforce  his  rights 
against  those  goods  in  the  District  of  Columbia.  It  is  not 
shown  that  such  action  on  his  part  would  have  injured  any 
citizen  or  suitor  in  the  District.  Newton  himself  may  have 
eventually  surrendered  the  property  to  appellee  without  suit. 

It  is  also  said  that  if  the  appellee  should  intervene  in  the 
attachment  suit  in  the  District  of  Columbia,  and  set  up  his 
claim  to  the  property  by  virtue  of  his  appointment  as  receiver, 
he  could  not  prevail  in  that  suit  as  against  the  Meriden  Bri- 
tannia Company,  the  attaching  creditor,  upon  the  general 
ground  that  any  statutory  or  judicial  proceeding  in  one  state, 
by  which  trustees,  assignees,  or  receivers  are  appointed  to  take 
possession  of  the  property  of  insolvent  debtors  in  invitos^  will 
not  be  enforced  in  another  state,  and  that  the  property  taken 
under  such  proceeding  is  subject  to  the^  equities  of  foreign 
creditors:  Rhavm  y,  Pearce,  110  111.  350;  51  Am.  Rep.  691. 
This  doctrine  has  no  bearing  upon  the  question  involved  in 
the  present  controversy.  The  question  is  not  whether  appel- 
lee, by  intervening  in  the  foreign  suit,  could  be  successful 
therein  against  the  attaching  creditor.  The  question  is, 
whether  appellant  has  been  guilty  of  interfering  with  an  officer 
of  the  court  by  causing  the  attachment  suit  to  be  commenced. 
It  is  true  that  the  property  attached  is  beyond  the  jurisdiction 
of  the  courts  of  this  state,  but  the  appellant,  who  caused  it  to 
be  attached,  is  in  this  state,  and  within  the  jurisdiction  of  its 
courts.  If  the  superior  court  had  no  power  to  reach  the  goods 
in  Newton's  hands,  it  had  the  power  to  reach  appellant,  who 
sought  to  prevent  its  receiver  from  getting  possession  of  the 
goods.  It  makes  no  difference  that  the  property  was  in  a  for- 
eign jurisdiction. 

In  the  Richards  case,  Richards  brought  suit  in  Illinois  to 
get  hold  of  a  fund  in  Illinois  belonging  to  Wright,  receiver,  and 
his  act  was  contempt  of  court,  because  it  interfered  with  the 
receiver,  and  prevented  him  from  reaching  such  fund.  Ap- 
pellant brings  suit  in  the  District  of  Columbia  to  get  hold  of 
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property  there  belonging  to  the  appellee  receiver.  His  act  is 
JQBt  as  much  an  interference  with  the  receiver  as  though  the 
property  was  in  Illinois.  If  the  attaching  creditor  can  sue? 
ceed  in  the  foreign  suit  as  against  appellee,  then  the  effect  of 
the  suit  is  to  take  the  property  from  the  appellee.  If  appellee, 
by  intervening  in  such  suit,  should  defeat  the  attaching  credi* 
tor,  be  will  have  been  forced  by  the  appellant  to  make  a  con« 
test  for  what  he  may  have  obtained  without  a  contest.  In 
either  case  the  officer  of  the  court  is  interfered  with  in  the  dis- 
charge of  his  trust. 

''Where  a  court  of  equity  has  jurisdiction  over  the  person 
€f*a  defendant,  it  is  familiar  learning  that  it  may  make  de- 
crees and  orders  affecting  his  property  which  is  situated  out- 
side of  its  jurisdiction ":  Beach  on  Receivers,  sec.  243.  In 
Langford  ▼.  Langford,  5  L.  J.,  N.  S.,  Ch.  60,  which  was  an 
equity  proceeding  in  England,  where  a  receiver  had  been  ap- 
pointed over  an  estate  in  Ireland,  and  where  the  tenants  on 
the  estate  had  been  notified  to  pay  the  rents  to  the  receiver. 
Lord  Langford,  the  defendant  in  the  cause,  attempted  to  col- 
lect the  rents  himself,  on  the  ground  that  the  order  appointing 
the  receiver  was  of  no  force  and  effeet  in  Ireland;  and  his 
course  in  this  regard  was  held  to  be  contempt  of  court.  It 
was  there  said  that  the  English  court  had  not  the  means  of 
•ending  its  officers  to  carry  into  effect  its  orders  in  Ireland, 
but  it  had  jurisdiction  over  all  persons  in  England,  and  could 
compel  obedience  to  it^  orders. 

In  Chaffee  ▼.  Quidnick  Co.y  13  R.  L  442,  a  court  of  equity  in 
Rhode  Island,  in  a  proceeding  there  pending,  appointed  one 
Fams worth  receiver  of  the  property  of  the  Quidnick  Company, 
and  directed  him  to  collect  certain  moneys  belonging  to  the 
company  in  the  hands  of  Harding,  Colby,  &  Co.  in  New  York. 
Certain  attorneys,  who  had  acted  as  counsel  for  the  defend- 
ants in  this  proceeding,  and  had  assisted  in  framing  the  order 
appointing  the  receiver,  had  a  claim  against  the  Quidnick  Com- 
pany for  fees.  One  of  them  was  a  resident  of  Massachusetts 
and  one  of  New  York.  In  order  to  collect  their  fees,  they  be- 
gan suit  against  the  company  in  a  court  in  New  York,  and 
attached  the  funds  in  the  hands  of  Harding,  Colby,  &  Co. 
The  Rhode  Island  court,  upon  being  informed  of  the  facts, 
through  a  petition  filed  by  the  receiver,  held  that  the  attor- 
neys had  obstructed  and  interfered  with  the  receiver  by  bring- 
ing the  suit  in  New  York,  and  were  guilty  of  contempt, 
notwithstanding  the  fact  that  the  attached  funds  were  out* 
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Bide  the  jurisdiction  of  the  Rhode  Island  court.  See  also  De- 
h^m  V.  Fo$Ur,  4  Allen,  545;  Vermont  R.  JZ.  ▼.  Vermani  R.  Rj 
46  Vt  792. 

In  the  case  at  bar,  the  appellant  was  not  a  party  to  the 
original  suit,  in  which  appellee  was  appointed  receiver,  and 
did  not  occupy  any  such  relation  to  that  suit  as  was  sustained 
by  Lord  Langford  in  the  English  case,  and  by  the  attorneys 
in  the  Rhode  Island  case,  to  the  suits  in  which  they  were  re- 
spectively adjudged  to  be  guilty  of  contempt.  But  the  posi- 
tion of  appellant  here  is  exactly  the  same  as  was  that  of 
Richards  in  the  case  of  Richards  y.  People^  supra.  Richards 
was  not  a  party  to  the  original  proceeding  in  which  Wright 
was  appointed  receiver.  It  only  appears  that  he  was  within 
the  jurisdiction  of  the  Illinois  court.  The  injunction  was  not 
issued  until  the  receiver  had  reported  to  the  court  that  the 
garnishee  proceedings  had  been  instituted. 

It  is  said  that  the  appellant  should  not  be  held  to  be  guilty 
of  contempt  for  refusing  to  dismiss  a  suit,  in  which  he  him- 
self was  not  the  plaintiff,  but  in  which  the  Meriden. Britannia 
Company  was  plaintiff.  It  is  true  that  the  latter  company  is 
a  Connecticut  corporation.  But  when  the  attachment  suit 
was  begun,  the  company  could  be  brought  into  court,  under 
our  statute,  by  service  upon  appelhmt  as  its  business  manager 
and  agent.  Through  the  presence  of  its  agent  here,  it  was 
subject  to  the  jurisdiction  of  the  Illinois  courts,  so  far  as  suits, 
or  proceedings  for  contempt,  against  it.  are  concerned.  A  cor- 
poration can  only  be  punished  for  contempt  through  its  offi- 
cers, or  those  acting  in  aid  of  it:  First  Congregational  Church 
etc.  V.  City  of  Muscatine,  2  Iowa,  69;  Rapalje  on  Contempts, 
sees.  1,  48.  We  think  that  it  was  sufficient,  under  the  cir- 
cumstances of  this  case,  to  compel  the  appellant,  as  manager 
of  the  company,  to  answer  to  the  contempt  proceeding,  with- 
out making  the  company  itself,  eo  nomine,  a  party  to  such 
proceeding,  because  it  is  admitted  by  the  appellant  upon  the 
face  of  this  record  that  he  caused  the  attachment  suit  to  be 
instituted,  that  it  has  since  been  prosecuted  under  his  order 
and  direction,  that  it  has  always  been  in  his  power,  since  said 
suit  was  begun,  to  dismiss  it,  and  that  it  has  always  been  in 
his  power,  as  the  manager  of  said  company,  to  cause  such  suit 
to  be  dismissed. 

The  judgment  of  the  appellate  court  is  affirmed. 

Recbiyers.  —  As  t%>  the  jurisdiction  of  receivers  appointed  in  one  state  to 
proseoate  actions  in  other  states:  Note  to  Alley  v.  CtuparL  S  ^rx  St.  Rep. 
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18^180;  Hwmpkreg9r.  B&pkin$,  81  CU.  561;  cmfe,  pi  7a,  and  note.  Tke 
^iU  tmAankj  of  reeeiyon  duly  af^ointed  is  oo-ezteoaWe  only  with  the 
JTwdicitiim  <d  tba  ooort  by  whom  they  wen  appointed:  HufU  ▼.  Cobtmhiau 
liML  Ox,  66  Me.  2S)0;  92  Am.  Dec.  692. 

BmnrxBa»  Sun  aoadist.  — Receiver*  cannot  be  sued  eUewhere  than  in 
^  aune  eoiirt  'iHiich  appointed  them,  without  that  court's  permission,  and 
it  is  diaorofcionaxy  with  the  ooart  to  allow  or  refuse  such  permission:  Reed  ▼. 
AwkU,  84  Va.  838;  and  it  is  contempt  of  court  for  third  persons  to  attempt 
Is  deprive  »  receiver  of  possession^  whether  by  force  or  by  suit:  WcUU/ig  v. 
JfiBov  106  N.  Y.  173,  and  note. 

OoBTHiPT  MT  A  CoBPORATiOM.  —  A  corporation  may  be  punished  for  con- 
tsnpt:  OoUm  OoU  JT.  Ob.  v.  Superior  Oowrt,  66  CaL  187. 
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Inr  AMD  JuBOBS — RiOKT  OF  Tkial  bt  Jubt.  —  In  prosecutions  for  felony, 
iriiere  a  plea  of  not  guilty  is  entered,  the  right  to  a  jury  trial  cannot  be 
waived,  so  as  to  confer  jurisdiction  to  try,  convict,  and  sentence  defend- 
ant without  tiie  intervention  of  a  jury,  under  constitutional  and  statu- 
tosy  proviaioiia  guaranteeing  and  declaring  inviolable  the  right  of  trial 
by  jury  as  provided  for  at  common  law. 

IVBT  AXD  JuBOBS  —  RlGBT  OF  iKLAh  BT  JUBT — FUNCTIONS  OF  CoURT  AND 

JuBT.  —  A  jury  being  the  only  legally  constituted  tribunal  for  the  trial 
cf  an  indictment  for  felony,  the  court  is  not  such  tribunal,  and  in  the 
ahesnce  of  the  jury  the  judge  has  no  jurisdiction  to  sit  as  a  substitute 
for  it^  and  perform  its  functions,  and  if  he  attempts  to  do  so  his  acts  are 
veid. 
JOET  AJfD  JUSOBS.  —  RiOBT  OF  TrIAL  BT  JURT  MAT  BB  Waivkd  by  a  plea 
of  guilty,  but  such  waiver  cannot  confer  jurisdiction  upon  a  tribunal 
whioh  baa  no  suoh  Juiisdiotion  by  law. 

8.  B.  Min$haU  and  James  Whitiaker,  for  the  plaintiff  in  error. 

George  Hunt^  aUomey-general^  for  the  people. 

Bailkt,  J.  Nancy  Harris,  the  defendant,  was  indicted  in 
the  criminal  court  of  Cook  County,  the  indictment  charging 
her,  in  the  first  coant,  with  the  crime  of  larceny,  and  in  the 
Beeond  count  with  receiving  and  aiding  in  concealing  stolen 
property,  knowing  it  to  be  stolen,  with  the  intention  of  prevent- 
ing the  owner  from  again  possessing  the  same.  In  both  counts 
the  value  of  the  property  stolen  was  alleged  to  be  a  sum  exceed- 
ing fifteen  dollars.  The  defendant,  being  arraigned,  pleaded 
not  guilty,  and  thereupon,  by  agreement  between  the  defend- 
•nt,  her  counsel,  and  the  state's  attorney,  a  jury  was  waived, 
ind  the  defendant  was  tried  by  the  court  without  a  jury.  At 
SQch  trial  the  court  found  her  guilty  as  charged  in  the  indict- 
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ment,  and  sentenoed  her  to  imprisonment  in  the  penitentiarj 
for  the  term  of  one  year.  She  now  brings  the  record  to  this 
court,  and  alleges  that  her  conviction  is  illegal,  for  the  reason 
that  the  criminal  court  had  no  power  or  authority  to  try  her 
without  a  jury. 

The  question  thus  presented  is,  whether,  in  a  prosecation  for 
a  felony,  where  a  plea  of  not  guilty  is  entered,  the  right  to  a 
jury  trial  can  be  waived,  so  as  to  confer  upon  the  court  the 
jurisdiction  to  tr^,  convict,  and  sentence  the  defendant  without 
the  intervention  of  a  jury.  It  must  be  admitted  that,  if  the 
power  to  try  an  indictment  for  a  felony  without  a  jury  exists, 
such  power  is  not  given  by  the  express  terms  of  either  the  con- 
stitution or  statutes.  Article  2  of  the  constitution,  known  as 
the  Bill  of  Rights,  contains  the  following: — 

"  Sec.  2.  No  person  shall  be  deprived  of  life,  liberty,  or  prop- 
erty without  due  process  of  law." 

'^Sec.  6.  The  right  of  trial  by  jury  as  heretofore  enjoyed 
shall  remain  inviolate." 

**  Sec.  9.  In  all  criminal  prosecutions,  the  accused  shall  have 
a  right  to  •  ...  a  speedy  public  trial  by  an  impartial  jury  of 
the  county  or  district  iii  which  the  offense  is  alleged  to  have 
been  committed." 

Division  13  of  the  Criminal  Code  contains  the  following 
provisions:  — 

"  Sec.  8.  All  trials  for  criminal  offenses  shall  I  e  conducted 
according  to  the  course  of  the  common  law,  except  when  this 
act  points  out  a  different  mode,"  etc. 

^'  Sec.  11.  Juries  in  all  criminal  cases  shall  be  the  judges  of 
the  law  and  of  the  fact." 

There  can  be  no  question  that,  at  common  law,  the  only 
recognized  tribunal  for  the  trial  of  the  guilt  of  the  accused 
under  an  indictment  for  felony  and  a  plea  of  not  guilty  was 
a  jury  of  twelve  men:  4  Bla.  Com.  849;  1  Chitty's  Crim.  Law, 
605;  2  Hale  P.  C.  161;  Bac.  Abr.,  tit  Juries,  A;  2  Bennett 
and  Heard's  Lead.  Cas.  327.  This  right  of  trial  by  jury  in  all 
capital  cases — and  at  common  law  a  century  and  a  half  ago 
all  felonies  were  capital  —  was  justly  regarded  as  the  great 
safeguard  of  personal  liberty.  Says  Mr.  Blackstone:  ''The 
founders  of  the  English  law  have,  with  excellent  forecast,  con- 
trived that  no  man  should  be  called  to  answer  to  the  king  for 
any  capital  crime,  unless  upon  the  preparatory  accusation  of 
twelve  or  more  of  his  fellow-subjects,  the  grand  jury;  and 
that  the  truth  of  every  accusation,  whetber  preferred  in  ths 
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shape  of  indictment,  information,  or  appeal,  should  afterwards 
be  confirmed  by  the  unanimous  suffrage  of  twelve  of  his  equals 
and  neighbors,  indifferently  choBen  and  superior  to  all  sus- 
picion": 4  Bla.  Com.  349.  The  trial  of  an  indictment  for  a 
felony  by  a  judge  without  a  jury  was  a  proceeding  wholly  un- 
known to  the  common  law.  The  fundamental  principle  of  the 
system  in  its  relation  to  such  trials  was,  that  all  questions  of 
fact  should  be  determined  by  the  jury,  questions  of  law  only 
being  reserved  for  the  court. 

Not  only  have  we,  in  general  terms,  adopted  the  common 
law  as  a  system,  but  by  the  express  provisions  of  our  constitu- 
tion and  statutes  the  mode  of  trial  in  criminal  cases  known 
to  that  system  is  specifically  adopted  and  preserved.  By  the 
clauses  of  the  constitution  above  cited,  the  common-law  right 
tea  trial  by  jury  in  criminal  cases  is  guaranteed  and  declared 
to  be  inviolable,  and  the  statute  requires  that,  except  as  therein 
provided,  all  trials  for  criminal  offenses  shall  be  conducted 
according  to  the  course  of  the  common  law.  It  would  thus 
seem  that  the  power  to  conduct  criminal  trials  in  any  other 
mode  than  that  which  prevailed  at  common  law  is  n^essarily 
excluded. 

A  jury  of  twelve  men  being  the  only  legally  constituted  tri- 
bunal for  the  trial  of  an  indictment  for  a  felony,  it  necessarily 
follows  that  the  court  or  judge  is  not  such  tribunal,  and  that, 
in  the  absence  of  a  jury,  he  has  by  law  no  jurisdiction.  There 
is  no  law  which  authorizes  him  to  sit  as  a  substitute  for  a  jury 
and  perform  their  functfons  in  such  cases,  and  if  he  attempts 
to  do  so,  his  act  must  be  regarded  as  nugatory.  Especially 
most  this  be  true  where  the  jury  are  not  only  the  judges  of 
the  facts,  as  at  common  law,  but  are  also  the  judges  of  the  law, 
u  provided  by  our  statute. 

But  it  is  said  that  the  right  to  a  trial  by  a  jury  is  a  right 
which  the  defendant  may  waive.  This  may  be  admitted,  since 
every  plea  of  guilty  is,  in  legal  effect,  a  waiver  of  the  right  to 
a  trial  by  the  legally  constituted  tribunal.  But  while  a  de- 
fendant may  waive  his  right  to  a  jury  trial,  he  cannot,  by  such 
waiver,  confer  jurisdiction  to  try  him  upon  a  tribunal  which 
has  no  such  jurisdiction  by  law.  Jurisdiction  of  the  subject- 
matter  must  always  be  derived  from  the  law,  and  not  from  the 
consent  of  the  parties,  but  in  the  present  case  jurisdiction  is 
sought  to  be  based,  not  upon  any  law  conferring  it,  but  upon 
the  defendant's  consent  and  agreement  to  waive  a  jury,  and 
sobmit  her  cause  to  the  court  for  trial.     *'It  is  a  maxim  in  the 
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law  that  oonsent  can  neyer  confer  jorisdiction;  by  which  !s 
meant,  that  the  consent  of  the  parties  cannot  empower  a  court 
to  act  upon  subjects  which  are  not  sobmitted  to  its  determinA- 
tion  and  judgment  by  the  law.  The  law  creates  courts,  and, 
upon  considerations  of  general  public  policy,  defines  and  limits 
their  jurisdiction;  and  this  can  neiUier  be  enlarged  nor  re- 
stricted by  the  act  of  the  parties":  Cooley  on  Constitutional 
Limitations,  398. 

It  is  said,  howcTer,  that  the  constitution  and  statutes  con- 
fer upon  the  criminal  court  of  Cook  County  general  jurisdic- 
tion of  all  criminal  cases  arising  in  Cook  County.  That  is  true, 
but  the  court,  when  properly  constituted  for  the  trial  of  crimi- 
nal cases,  and  especially  for  the  trial  of  felonies,  consists  not 
merely  of  a  judge,  but  also  of  a  clerk,  a  sheriff,  a  state's  at- 
torney, and  a  jury.  For  the  trial  of  felonies,  the  judge  alone 
is  not  the  court.  The  judicial  functions  brought  into  exercise 
in  such  trials  are  parceled  out  between  him  and  the  jury,  and 
so  long  as  there  is  no  law  authorizing  it,  the  functions  to  be 
exercised  by  the  jury  might  just  as  well  be  transferred,  by 
agreement  of  the  parties,  to  the  clerk  or  sheriff  as  to  the  judge. 

The  views  we  have  expressed  are  fully  supported  by  Uie 
authorities.  Thus  in  StcUe  v.  Lockwoody  43  Wis.  403,  a  de- 
fendant to  a  criminal  information  waived  a  jury,  and  sub- 
mitted his  cause  to  the  court  for  trial,  and  was  tried  by  the 
court,  and  convicted.  On  appeal  to  the  supreme  court,  it  was 
held  that  the  proceeding  was  a  mistrial,  and  that  there  had 
been  no  conviction  within  the  meaning  of  the  statute.  In  the 
opinion  the  court  say:  ^^A  plea  of  not  guilty  to  an  information 
or  indictment  for  crime,  whether  felony  or  misdemeanor,  puts 
the  accused  upon  the  country,  and  can  be  tried  by  a  jury  only. 
The  rule  is  universal  as  to  felonies;  not  quite  so  as  to  misde- 
meanors. But  the  current  of  authority  appears  to  apply  it  to 
both  classes  of  crime;  and  this  court  holds  that  to  be  safer 
and  better,  alike  in  principle  and  practice.  The  right  of  trial 
by  jury,  upon  information  or  indictment  for  crime,  is  secured 
by  the  constitution,  and  upon  a  principle  of  public  policy,  and 
it  cannot  be  waived."  In  Williams  v.  StaUy  12  Ohio  St.  622, 
the  defendants  were  indicted  for  a  felony,  and  having  entered 
a  plea  of  not  guilty,  they  waived  a  jury,  and  consented  to  a 
trial  by  the  court,  and  were  tried  and  convicted.  The  convic- 
tion was  reversed  on  writ  of  error,  the  supreme  court  holding 
that  it  was  not  in  the  power  of  the  accused  to  waive  a  trial  by 
jury,  and  by  consent  submit  to  have  the  facts  found  by  the 
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coort,  80  as  to  authorize  a  legal  judgment  and  sentence  upon 
such  finding. 

The  question  has  roost  frequently  arisen  where  a  defendant 
to  a  eriminal  prosecution  has  waived  a  trial  by  a  full  panel, 
and  has  consented  to  be  tried  by  a  smaller  number  of  jurors. 
In  all  the  states  where  ihe  question  has  arisen  in  that  form, 
with  a  very  few  exceptions,  it  has  been  held  that  a  defendant 
has  no  power  to  waive  a  trial  by  a  full  panel  of  twelve  men, 
the  reasoning  upon  which  such  decisions  are  based  being 
equally  applicable  to  cases  where  an  attempt  is  made  to  dis- 
pense with  a  jury  altogether.  The  doctrine  of  the  decisions 
of  that  class  is  summed  up  by  Judge  Cooley  as  follows:  '*A 
petit  jury  is  a  body  of  twelve  men,  who  are  sworn  to  try  the 
facts  of  a  case,  as  they  are  presented  in  the  evidence  placed 
before  theoL  Any  less  than  this  number  of  twelve  would  not 
be  a  common-law  jury,  and  not  such  a  jury  as  the  constitu- 
tion guarantees  to  accused  parties,  when  a  less  number  is  not 
allowed  in  express  terms;  and  the  necessity  of  a  full  panel 
could  not  be  waived, — at  least  in  case  of  felony, — even  by 
coDsenL  The  infirmity  in  the  case  of  a  trial  by  a  jury  of  less 
than  twelve,  by  consent,  would  be,  that  the  tribunal  would  be 
one  unknown  to  the  law,  created  by  mere  voluntary  act  of 
the  parties;  and  it  would,  in  effect,  be  an  attempt  to  submit 
to  a  species  of  arbitration  the  question  whether  the  accused 
has  been  guilty  of  an  ofiense  against  the  state":  Cooley  on 
Constitutional  Limitations,  819. 

In  Caneemi  v.  People^  18  N.  Y.  128,  the  court,  while  con- 
ceding that  the  defendant  in  a  criminal  case  may,  by  con- 
sent, affect  the  conduct  of  the  case  in  various  particulars,  lays 
down  the  rule  that  ^^the  substantial  constitution  of  the  legal 
tribunal  and  the  fundamental  mode  of  its  proceeding  are  not 
within  tiie  power  of  the  parties";  and,  "when  issue  is  joined 
upon  an  indictment,  the  trial  must  be  by  the  tribunal  and  in 
the  mode  which  the  constitution  and  laws  provide,  without 
any  essential  ohange.  The  public  officer  prosecuting  for  the 
people  has  no  authority  to  consent  to  such  a  change,  nor  has 
the  defendant."  Among  the  numerous  other  cases  where  a 
rimilar  doctrine  has  been  laid  down,  the  following  may  be 
cited:  Work  v.  State^  2  Ohio  St.  297;  59  Am.  Dec.  671;  StaU 
▼.  IfotwJfeW,  41  Mo,  470;  StaU  v.  Davis,  66  Id.  684;  27  Am. 
Rep.  387;  Neale$  v.  StaU,  10  Mo.  499;  Brown  v.  StaU,  8  Blackf. 
561;  AUen  y.  StaUj  64  Ind.  461;  CommonweaUh  v.  Shaw,  1 
PitUb.  Rep.  492;  HiU  y.  PeapU,  16  Mich.  351. 
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In  the  trial  of  Lord  Dacres  for  treason,  in  the  reign  of 
Henry  VIII.,  the  question  was  presented  whether  the  prisoner 
might  waive  a  trial  by  his  peers,  and  be  tried  by  the  country, 
and  all  the  judges  of  the  king's  bench  agreed  that  be  could 
not,  for  the  statute  of  Magna  Charta  was  in  the  negative,  and 
the  prosecution  was  at  the  instance  of  the  king.  The  same 
was  again  resolved  on  the  arraignment  of  Lord  Dudley  in  the 
seventh  year  of  the  reign  of  Charles  I.,  and  the  reason  as- 
signed was,  that  the  mode  of  trial  was  not  so  properly  a  privi- 
lege of  the  nobility  as  a  part  of  the  indispensable  law  of  the 
land,  like  the  trial  of  commoners  by  commoners,  enacted,  or 
rather  declared,  by  Magna  Charta:  2  Wooddeson's  Lectures, 
846;  see  also  8  Inst.  80. 

In  People  v.  Lyons,  16  Chic.  L.  N.  820,  the  late  Judge  Mc- 
Allister, in  a  case  brought  before  him  on  habeca  corpfu^  where 
the  defendants  had  been  tried  and  convicted  of  a  felony  by 
the  court,  a  jury  having  been  waived  by  their  consent,  deliv- 
ered an  able  and  satisfactory  opinion  holding  that  the  con- 
viction was  void,  and  that  the  defendants  were  illegally 
imprisoned  thereunder. 

We  are  of  t^e  opinion,  then,  both  upon  principle  and  au- 
thority, that  the  criminal  court  had  no  legal  power  to  try  the 
defendant  without  a  jury,  notwithstanding  her  consent  and 
agreement  in  that  behalf,  and  that  the  trial  and  conviction 
are  therefore  erroneous.  The  judgment  will  be  reversed,  and 
the  cause  remanded. 


Right  of  Tbial  bt  Jury  or  Criminal  Casb.  —  In  erimiiuJ  e—ea,  tlM 
prisoner  cannot  waive  a  jury:  State  ▼.  Carmamt  63  Iowa,  ISO;  60  Am.  Rep. 
741;  bat  in  the  case  of  State  ▼.  Kaufman^  61  Iowa,  678,  33  Am.  Rep.  148»  it 
was  decided  that  a  prisoner  was  bonnd  by  hi»  consent  given  to  be  tried  by 
a  jnry  consisting  of  less  than  twelve  men;  and  in  the  case  of  State  v.  Wordem, 
46  Conn.  349,  33  Am.  Rep.  27,  it  was  held  that  a  sUtate  which  provided 
that  persons  charged  with  criminal  offenses  could  elect  to  be  tried  by  the 
court  instead  of  by  jury  was  constitutional,  and  that  an  election  to  be  tried 
by  the  conrt  would  bind  the  accused. 

In  the  case  of  StaU  v.  CoUnll,  31  W.  Va.  162,  it  was  held  that  the  pro- 
vision of  the  Bill  of  Rights  declaring  that  **  trial  of  crimes  and  misdemeanors, 
unless  otherwise  provided,  shall  be  by  a  jury  of  twelve  men,**  not  only  gnar- 
auteed  to  persons  accused  of  crimes  the  right  to  be  tried  by  twelve  jurors, 
but  also  inhibited  the  trial  of  such  issues  by  the  court  instead  of  a  jury;  and 
it  was  questioned  whether,  in  a  mere  misdemeanor  case,  the  defendant  could 
be  tried  by  the  court,  even  with  his  own  cousent. 

WhUe  in  StaU  v.  Mead,  4  Blackf.  309,  30  Am.  Deo.  661,  the  rule  is  laid 
down  that  a  waiver  of  trial  by  jury  in  a  criminal  case  can  only  be  effectnated 
by  th«  oonsent  of  both  the  aoousad  and  the  prosecutioa. 
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JvMoui  Konoi  WILL  voT  Bs  Taksn  ov  thx  Statutm  ov  Ahothbb 
dzAn.  Its  oommon  law  will  be  presumed  to  be  tbe  same  as  that  of  this 
ftete;  and  whether  a  oontract  made  in  another  state  is  void  by  its  laws 
will  be  determined  according  to  the  common  law  of  this  state,  in  the  ab- 
ssnce  of  evidence  that  a  different  law  prevails  in  the  former  state. 

WABiBiifo  ConTRAOn,  What  arx.  -r-If;  though  a  formal  contract  is  made 
for  the  porchase  and'  sale  of  merchandise  to  be  delivered  in  the  fntare, 
at  a  fixed  price,  it  is  actoally  the  agreement  of  the  parties  that  the  mer- 
chandise shall  not  be  delivered  and  the  price  paid,  but  that,  when  the 
stipolated  time  for  performance  arrives,  a  settlement  shall  be  made  by  the 
fayment  in  money  of  the  difference  between  the  contract  price  and 
ttfts  Market  price  of  the  merchandise  at  that  time,  this  agreement  makes 
ttfts  contract  a  wagering  one.  I^  however,  it  is  agreed  by  the  parties 
tfist  the  contract  shall  be  performed  according  to  its  terms,  if  either 
party  reqoiree  it^  and  that  either  party  shall  have  the  right  to  require  it, 
ttfts  contraot  doee  not  become  a  wagering  contract  becanse  one  or  both 
el  the  partiee  intend,  when  the  time  for  performance  arrives,  not  to  re- 
qnire  performance,  but  to  snbstitate  therefor  a  settlement  by  the  pay- 
ment d  the  difference  between  the  contract  price  and  the  market  price 
at  thai  time.  To  constitute  a  wagering  contract^  it  is  sufficient,  whatever 
may  be  the  form  of  the  contract,  that  both  parties  understand  and  in- 
tnd  that  cue  party  shall  not  be  bound  to  deliver  merchandise,  and  the 
ether  to  receive  it  and  to  pay  the  price,  but  that  a  settlement  shall  be 
Bade  by  the  payment  of  the  difference  in  prices. 

WAaonw  OoMTXAon  with  Broubs,  What  abb.  —  If  one  employs  bro- 
ken to  fwocnre  and  enter  into  contracts  for  him,  which  are  not  in  them- 
sslvee  wagering  contracts,  but  the  brokers  further  agree  that  they  will 
procare  theee  contracts  to  be  set  off  against  each  other  according  to  the 
of  a  board  of  trade,  so  that  their  principal  will  not  be  required  to 
ive  the  merchandise  contracted  to  be  bought  by  him,  nor  to  deliver 
msrehaadiee  contracted  to  be  sold  by  him,  bat  that  he  shall  only  be 

USB 
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loqnired  to  pay  to  inch  brokers^  mad  only  b»  entitled  to  receive  froHi 
them  the  differences  between  the  amonnt  of  money  which  the  merchan- 
diae  was  boaght  and  add  for,  and  that  the  principal  shall  furnish  a  osr> 
tain  margin,  and  pay  certain  commissions,  the  contract  with  the  broken 
is  a  wagering  contracty  and  they  cannot  recover  their  commiaaionai,  nor 
any  amonnt  due  them  for  bisies  sustained. 

OoHTRAcra  Which  are  Void  at  Commoh  Law  becaoae  they  are  against 
public  policy  are  illegal  as  well  as  void,  and  money  expended  under  them 
cannot  be  recovered* 

BxoKEBS  Who  Kkowdtolt  Maki  Covtbaois  Whioh  ars  Void  ahb  II- 
LBOAL  AS  AGAINST  PuBUO  PoLZCT,  and  advance  money  un  aoconnt  of 
them,  at  the  request  of  their  principals,  cannot  recover  either  the  mon- 
eys advanced  nor  commissions  for  their  services. 

Action  of  contract  to  recover  for  losseB  sustained  and  com- 
missions earned  by  the  plaintiffs  as  brokers  for  the  defendants, 
in  the  purchase  and  sale  of  pork  on  the  Chicago  board  of 
trade.  The  auditor,  to  whom  the  case  was  referred,  reported 
substantially  as  follows:  That  plaintiffs  were  commission  mer- 
chants and  brokers,  dealing  in  provisions  and  corn  as  mem- 
bers of  the  Chicago  board  of  trade;  that  the  defendants  were 
brokers  in  the  city  of  Boston,  and,  as  such,  forwarded  orders 
to  the  plaintiff  for  the  purchase  and  sale  of  pork  upon  con- 
tracts for  future  delivery;  that  the  plaintiffs  entered  into  such 
contracts  in  their  own  names,  but  on  account  of  the  defend- 
ants, who  promised  to  pay  plaintiffs  a  commission  for  the  exe- 
cution of  the  orders,  and  to  reimburse  them  for  any  expense 
or  loss  which  should  be  ascertained  in  a  final  settlement. 
After  the  defendants  had  given  the  orders,  and  the  plaintiffs 
had  executed  them,  a  rapid  decline  in  the  market  took  place, 
resulting  in  the  loss  of  twenty  thousand  dollars,  which  the 
plaintiffs  paid.  According  to  the  custom  of  such  dealings  for 
persons  in  the  situation  of  plaintiffs  and  defendants,  the  former 
generally  required  a  deposit  of  a  margin,  and  such  margin 
had  been  furnished  by  the  defendants  to  the  extent  of  one 
thousand  dollars  on  May  28,  1883,  and  three  thousand  dollars 
on  July  2d  of  the  same  year.  The  defense  to  this  action  was, 
that  these  contracts  were  made  upon  a  mutual  understand- 
ing that  no  delivery  of  merchandise  was  intended  or  ex- 
pected; that  by  offsetting  contracts  of  sales  for  future  delivery, 
settlements  were  to  be  made  by  the  payment  of  the  difference 
in  prices  according  to  the  state  of  the  markets,  and  that  the 
contracts  were  merely  a  device  to  enable  parties  to  make  what 
were  in  fact  wagers  upon  a  probable  rise  or  fall  in  the  market. 
It  was  understood  by  both  parties  that  though  the  contracts 
■hould  on  their  face  require  an  express  delivery  of  the  pork 
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imbliclj  soldy  that  these  formal  contracts  should  be  set  off  one 
against  the  other,  and  the  necessity  of  receiving  or  delivering 
pork  should  be  at  all  times  avoided,  and  that  the  transactions 
were  to  be  adjusted  merely  by  settling  those  differences  which 
the  chances  of  the  rise  and  fall  of  the  market  should  create. 
These  contracts  were  executed  in  Chicago,  Illinois,  and  gov- 
erned by  the  laws  of  that  state.  The  only  statute  of  that  state 
upon  the  subject  found  by  the  auditor  was  as  follows:  '^  Who* 
efer  contracts  to  have  or  give  to  himself  or  another  the  option 
to  seU  or  buy  at  a  future  time  any  grain  or  other  commodity, 
stock  of  any  railroad  or  other  company,  shall  be  fined  not  less 
that  ten  dollars  nor  more  than  one  thousand  dollars,  or  con- 
fined in  the  county  jail  not  exceeding  one  year,  or  both;  and 
all  contracts  made  in  violation  of  this  section  shall  be  consid- 
ered gambling  contracts,  and  shall  be  void."  The  contracts 
actually  entered  into  did  not  give  the  parties  an  option  to  sell 
er  buy  at  a  future  time,  but  were,  by  their  terms,  to  be  ful- 
filled by  the  delivery  of  pork  in  a  future  month,*  and  were  not 
forbidden  by  statute.  The  auditor,  however,  found  the  con- 
tracts invalid,  upon  the  ground  that  "  it  was  well  understood 
between  the  parties  that  actual  deliveries  were  not  to  be  made, 
but  wer^to  be  avoided  by  the  device  of  making  equivalent 
eoDtracts  for  the  sale  of  an  equal  number  of  barrels  of  pork 
deliverable  in  the  same  month,  and  then  by  making  a  direct 
settlement  by  a  set-off  of  these  opposite  contracts,  and  by 
pitying  or  receiving  the  difference  created  by  the  rise  or  fall  in 
the  market  prices."  By  the  rules  of  the  board  of  trade  the 
purchaser  could  exact  the  delivery  of  the  article,  and  the  sel- 
ler could  likewise  insist  upon  delivery  and  payment,  but  in  a 
vast  majority  of  the  transactions  of  the  board,  settlement  was 
b  &ct  made  by  the  set-off  of  opposite  contracts,  or  by  pajdng 
differences.  The  defendants  had  never  dealt  in  this  article  of 
merchandise  by  actual  receipt  and  delivery  thereof;  they  had 
no  &cilities  for  handling  it;  and  while  they  had  nominally 
purchased  and  sold  large  quantities  of  merchandise,  no  part 
of  it  had  ever  been  received  or  delivered  by  them,  nor  any 
warehouse  receipt  or  bill  of  lading  taken.  At  the  trial  the 
report  of  the  auditor  was  the  only  evidence  introduced  by 
either  party,  and  the  court  thereupon  instructed  the  jury  that 
the  plaintifb  were  entitled  to  a  verdict,  and  the  jury  found 
accordingly. 

B.  W.  HiOehinB  and  H.  Wheeler^  for  the  plaintiffs. 

R.  M.  Mane^  Jr.^  and  W.  S.  Knox^  for  the  defendant!. 

Ah.  Bt.  Bar.,  Voib  XV.— 11 
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FiSLBf  J.  The  rights  of  the  parties  are  to  be  determined  by 
the  law  of  Illinois,  but  there  is  no  evidence  that  the  common 
law  of  Illinois  differs  from  that  of  Massachusetts.  We  cannot 
take  notice  of  the  statutes  of  Illinois,  except  so  far  as  they  are 
set  out  in  the  auditor's  report;  and  the  auditor  has  set  out  but 
one  statutory  provision  of  that  state,  and  has  found  that  the 
parties  have  not  acted  in  violation  of  that  We  are  therefore 
to  determine  whether  the  contract  between  the  parties,  as  the 
auditor  has  found  it  to  be,  is  illegal  and  void  by  the  common 
law  of  Massachusetts. 

It  is  not  denied  that,  if,  in  a  formal  contract  for  the  purchase 
and  sale  of  merchandise  to  be  delivered  in  the  future  at  a  fixed 
price,  it  is  actually  the  agreement  of  the  parties  that  the  mer> 
chandise  shall  not  be  delivered  and  the  price  paid,  but  that, 
when  the  stipulated  time  for  performance  arrives,  a  settlement 
shall  be  made  by  a  payment  in  money  of  the  difiference  be- 
tween the  contract  price  and  the  market  price  of  the  merchan- 
dise at  that  time,  this  agreement  makes  the  contract  a  wagering 
contract.  If,  however,  it  is  agreed  by  the  parties  that  the  con- 
tract shall  be  performed  according  to  its  terms,  if  either  party 
requires  it,  and  that  either  party  shall  have  a  right  to  require 
it,  the  contract  does  not  become  a  wagering  contract*  because 
one  or  both  of  the  parties  intend,  when  the  time  for  perform- 
ance arrives,  not  to  require  performance,  but  to  substitute 
therefor  a  settlement  by  the  payment  of  the  difference  between 
the  contract  price  and  the  market  price  at  that  time.  Such 
an  intention  is  immaterial,  except  so  far  as  it  is  made  a  part 
of  the  contract,  although  it  need  not  be  made  expressly  a  part 
of  the  contract.  To  constitute  a  wagering  contract,  it  is  suf* 
ficient,  whatever  may  be  the  form  of  the  contract,  that  both 
parties  understand  and  intend  that  one  party  shall  not  be 
bound  to  deliver  the  merchandise,  and  the  other  to  receive  it 
and  to  pay  the  price,  but  that  a  settlement  shall  be  made  by 
the  payment  of  the  difference  in  prices. 

The  conRtruction  which  we  think  should  be  given  to  the 
auditor's  report  is,  that  he  finds  that  the  contracts  which  the 
plaintiffs  made  on  the  board  of  trade  with  other  members  of 
that  board  were  not  shown  to  be  wagering  contracts,  and  that 
the  contract  which  the  defendants  made  with  the  plaintiffs 
was,  that  the  defendants  should  give  orders  from  time  to  time 
to  the  plaintiffs  for  the  purchase  and  the  sale  on  account  of 
the  defendants  of  equal  amounts  of  pork  to  be  delivered  in 
the  future;  that  the  plaintiffs  should,  in  their  own  names. 


Sept  1888.]  Habvst  t;.  Merrill.  168 

make  these  pnrehaflee  and  these  ealee  on  the  board  of  trader 
that  the  pUdntiflre  should,  at  or  before  the  time  of  delivery, 
procure  these  contracts  to  be  set  off  against  each  other,  accord* 
ing  to  the  nsages  of  that  board;  that  the  defendants  should 
not  be  required  to  receive  any  pork  and  pay  for  it,  or  to  deliver 
any  pork  and  receive  the  .pay  for  it,  but  should  only  be  re- 
qidred  to  pay  to  the  plaintiffs,  and  should  only  be  entitled  to 
receive  from  them,  the  differences  between  the  amounts  of 
money  which  the  pork  was  bought  for  and  was  sold  for;  and 
that  the  defendants  should  furnish  a  certain  margin,  and 
should  pay  the  plaintiffs  their  commissions. 

The  defendants  gave  orders  in  pursuance  of  this  contract, 
the  plaintiffs  made  the  purchases  and  sales  on  the  board  of 
trade,  set  them  off  against  each  other,  and  now  sue  the  defend* 
sdIb  for  the  differences  which  they  have  paid  and  for  their  com* 
missions. 

The  auditor  has  found  that,  '4n  a  vast  majority  of  the 
transactions  of  the  board  of  trade,  settlement  was  made  by 
the  setroff  of  opposite  contracts."  In  bis  supplemental  report 
he  says:  "  Hy  conclusion  is  unchanged,  that  the  parties  to  this 
suit  entered  into  the  dealings  with  each  other,  which  are  the 
Ribject  thereof,  with  a  clear  understanding  that  actual  deliv- 
.  eries  were  not  contemplated  and  were  not  to  be  enforced;  and 
it  appears  to  me  that  the  question  whether  the  members  of 
this  board  with  whom  the  defendants  dealt  had  such  an  un* 
derstanding  with  each  other  is  not  material  to  the  issue  of  this 
ease." 

The  peculiarity  of  this  case,  according  to  the  findings  of  the 
auditor,  is,  that,  while  the  contracts  which  the  plaintiffs  made 
on  the  board  of  trade  must  be  taken  to  be  legal,  the  plaintiffs 
have  undertaken  to  agree  with  the  defendants  that  these  con- 
tracts should  not  be  enforced  by  or  against  them,  except  by 
settlements  according  to  differences  in  prices.  If  such  an 
tgreement  seems  improbable,  it  is  enough  to  say  that  the 
auditor  has  found  that  it  was  made.  The  usages  of  the  board 
of  trade  were  such  that  the  plaintiffs  might  well  think  that 
thqr  risked  little  or  nothing  in  making  such  an  agreement. 
Indeed,  the  distinction  in  practice  between  the  majority  of  r^n- 
tracts  which  by  the  auditor's  report  appear  to  be  made  and 
Mttled  on  the  board  of  trade,  and  wagering  contracts,  is  not 
verj  pbdn,  and  brokers,  for  the  purpose  of  encouraging  spec* 
dation  and  of  earning  commissions,  might  be  willing  to 
piarantee  to  their  customers   that   the  contracts  made  fo* 
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them  on  the  board  of  trade  should  not  be  enforced,  except  by 
a  settlement,  according  to  differences  in  prices. 

We  do  not  see  why  the  agreement  between  the  plaintifb  and 
the  defendants,  that  the  defendants  should  not  be  required  to 
receive  or  deliver  merchandise,  or  to  pay  for  or  receive  pay  far 
merchandise,  but  should  be  required  to  pay  to  and  to  receive 
from  the  plaintiffs  only  the  differences  in  prices,  is  not,  mm  be- 
tween the  parties,  open  to  all  the  objections  which  lie  against 
wagering  contracts.  On  the  construction  we  have  given  to  the 
auditor's  report,  the  plaintiffs,  in  their  dealings  with  the  de* 
fendants,  in  some  respects  acted  as  principals.  In  making  the 
contracts  on  the  board  of  trade  with  other  brokers,  they  may 
have  been  agents  of  the  defendants.  In  agreeing  with  tiie  de- 
fendants that  they  should  not  be  compelled  to  perform  or  ac- 
cept performance  of  the  contracts  so  made,  the  plaintiffs  acted 
for  themselves  as  principals.  If  the  defendants  had  made  a 
contract  with  the  plaintiffs  to  pay  and  receive  the  differences  • 
in  the  prices  of  pork  ordered  to  be  bought  and  sold  for  fature 
delivery,  with  the  understanding  that  no  pork  was  to  be  bought 
or  sold,  this  would  be  a  wagering  contract.  On  such  a  oon- 
tract  the  defendants  would  win  what  the  plaintiffs  lose,  and 
the  plaintiffs  would  win  what  the  defendants  lose.  But  so  &r 
as  the  defendants  are  concerned,  the  contracts  which  the  audi- 
tor has  found  they  made  with  the  plaintiffs  are  contracts  on 
which  they  win  or  lose  according  to  the  rise  or  fall  in  prioes, 
in  the  same  manner  as  on  wagering  contracts.  If  the  plain- 
tiffs, by  virtue  of  the  contracts  they  made  with  other  members 
of  the  board  of  trade,  were  bound  to  receive  or  deliver  merchan- 
dise, and  to  pay  or  receive  the  price  therefor,  on  the  auditor's 
finding  they  must  be  held  as  against  the  defendants  to  have 
agreed  to  do  these  things  on  their  own  account,  and  that  the 
defendants  should  only  be  bound  to  pay  to  them  and  to  re- 
ceive from  them  the  differences  in  prices.  If  the  defendants, 
as  undisclosed  principals,  should  be  held  bound  to  other  mem- 
bers of  the  board  of  trade  on  the  contracts  made  by  the  plain- 
tiffs, the  plaintiffs  by  the  terms  of  their  employment  would  be 
bound  to  indemnify  the  defendants,  except  so  far  as  the  con- 
tracts were  settled  by  a  payment  of  differences  in  prices. 
The  agreement  of  the  parties,  as  the  auditor  has  found  it, 
excludes  any  implied  liability  on  the  part  of  the  defendants  to 
indemnify  the  plaintiffs,  except  for  money  paid  in  the  settle- 
ment of  differences  in  prices.  The  position  of  the  plaintiffs 
towards  the  defendants  is  no  better  than  it  would  have  been  if 
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the  plantiflfl  bad  been  employed  to  make  wagering  ooniracta 
far  pork  on  account  of  the  defendants,  and  had  made  Boch  con- 
tneta,  becanse  the  plaintiffB,  relying  upon  the  usages  of  the 
board  of  trade,  have  undertaken  to  agree  with  the  defendants 
that  whatever  contracts  they  make  shall  bind  the  defendants 
only  as  wagering  contracts,  and  shall  be  settled  as  such. 

The  plaintiffs  contend  that  even  if  the  contracts  which  the 
defendants  authorized  them  to  make  and  which  they  made  on 
the  board  of  trade  had  been  wagering  contracts,  yet  they  could 
reeover  whatever  money  they  had  paid  in  settlement  of  these 
contracts  in  the  manner  authorised  by  the  defendants. 

In  Thaeker  v.  jffardy,  4  Q.  B.  Div.  685,  the  court  found  that 
the  plaintiff  was  employed  to  make  lawful  contracts,  and  ruled 
that  the  understanding  between  the  plaintiff  and  his  customer, 
that  the  contract  should  be  so  managed  that  only  differences 
m  prices  should  be  paid,  did  not  violate  the  provisions  of  8  and 
9  Victoria,  chapter  109,  section  18.  Lindley,  J.«  in  giving  the 
opinion  at  the  trial,  said,  at  page  687:  ''What  the  plaintiff  was 
employed  to  do  was  to  buy  and  sell  on  the  stock  exchange,  and 
this  he  did;  and  everything  he  did  was  perfectly  legal,  unless 
it  was  rendered  illegal  as  between  the  defendant  and  himself 
by  reason  of  the  illegality  of  the  object  they  had  in  view,  or 
of  the  transactions  in  which  they  were  engaged.  Now,  if  gaming 
and  wagering  were  illegal,  I  should  be  of  opinion  that  the  ille« 
gslity  of  the  transactions*  in  which  the  plaintiff  and  the  de- 
fendant were  engaged  would  have  tainted,  as  between  them- 
selves, whatever  the  plaintiff  had  done  in  furtherance  of  their 
ill^pd  designs,  and  would  have  precluded  him  from  claiming, 
in  a  court  of  law,  any  indemnity  from  the  defendant  in  respect 
of  the  liabilities  he  had  incurred:  Cannan  v.  Bryce^  3  Bam.  A 
Aid.  179;  MeKinnell  v.  Robinson^  3  Mees.  &  W.  434;  Lyne  v. 
Suifield,  1  Hurl.  A  N.  278.  But  it  has  been  held  that  although 
gaming  and  wagering  contracts  cannot  be  enforced,  they  are 
not  illegal.  Fitch  v.  Jone$y  6  El.  &  B.  238,  is  plain  to  that 
effect''  On  appeal,  Brett,  L.  J.,  said,  at  page  694:  ''It  was 
ihrther  suggested  in  Cooper  v.  Ndl^  Week.  Not.,  June  1,  1878, 
that  the  agreement  was,  that  although  the  plaintiff  being  bro- 
ker to  the  defendant,  but  contracting  in  his  own  person  as 
principal,  should  enter  into  real  bargains,  yet  the  defendant 
ihould  be  called  upon  only  to  pay  the  loss  if  the  market 
•hould  be  unfavorable,  and  should  receive  only  the  profit  if  it 
proved  favorable;  and  that  no  further  liability  should  accrue 
to  the  principal,  whatever  might  become  of  the  broker  upon 
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the  8took  exchange;  so  that,  as  regarded  the  real  principal^ 
the  defendant  in  the  action,  it  should  be  a  mere  gambling 
transaction.  I  then  considered  that  a  transaction  of  that 
kind  might  fall  within  the  provisions  of  8  and  9  Victoria,  chap- 
ter 109,  section  18,  but  I  thought  that  there  was  no  evidence 
of  it  And  with  respect  to  the  present  action,  I  say  that  there 
is  no  evidence  that  the  bargain  between  the  parties  amounted 
to  a  transaction  of  that  nature.  I  retract  nothing  from  what 
I  said  in  that  case/' 

In  England,  wagering  contracts  concerning  stocks  oit  met- 
chandise  are  not  illegal  at  common  law,  and  all  the  judges  in 
Thaeker  v.  Hardy  were  of  opinion  that  the  facts  in  that  case 
did  not  show  that  the  transactions  between  the  parties  were  in 
violation  of  the  statute. 

.  In  Irufin  v.  WiUiar^  110  U.  S.  499, 610,  the  supreme  court  of 
the  United  States  says  of  wagering  contracts:  ^  In  England, 
it  is  held  that  the  contracts,  although  wagers,  were  not  void  at 
common  law,  and  that  the  statute  has  not  made  them  illegal, 
but  only  non-enforceable:  Thaeker  v.  Hardy y  eupra;  while  gen- 
erally, in  this  country,  all  wagering  contracts  are  held  to  be 
illegal  and  void  as  against  public  policy:  Diek9<m*$  Eifr  v* 
TKomoBj  97  Pa.  St.  278;  Gregory  v.  WmdM,  40  Mich.  482; 
Lyon  V.  Culi^rtoon,  83  III.  88;  26  Am.  Rep.  349;  MeleheH  v. 
American  Unitm  Telegraph  Co.^  3  McCrary,  621;  11  Fed.  Rep. 
193,  and  note;  Barnard  v.  Baekhau8f  52  Wis.  693;  Kingsbury 
V.  JKrwan,  77  N.  Y.  612;  Story  v.  Salomon,  71  Id.  420;  Love  v. 
Harvey,  114  Mass.  80."  In  considering  how  far  brokers  would 
be  affected  by  the  illegality  of  contracts  made  by  them,  that 
court  says:  ^'  It  is  certainly  true  that  a  broker  might  negotiate 
such  a  contract  without  being  privy  to  the  illegal  intent  of  the. 
principal  parties  to  it,  which  renders  it  void,  and  in  such  a 
case,  being  innocent  of  any  violation  of  law,  and  not  suing  to 
enforce  an  unlawful  contract,  has  a  meritorious  ground  for  the 
recovery  of  compensation  for  services  and  advances.  But  we 
are  also  of  the  opinion  that  when  the  broker  is  privy  to  the 
unlawful  design  of  the  parties,  and  brings  them  together  for 
the  very  purpose  of  entering  into  an  illegal  agreement,  he  ia 
particeps  criminis,  and  cannot  recover  for  services  rendered  or 
losses  incurred  by  himself  on  behalf  of  either  in  forwarding 
the  transaction."  This  was  decided  in  Embrey  v.  Jemiaon,  181 
U.  S.  336.  Bee  also  Kahn  v.  Walton,  46  Ohio  St  196;  Cothr 
ran  v.  EUie,  126  111.  496;  Fareiia  v.  OahM,  89  Pa.  St  89; 
Crawford  v.  Spencer,  92  Mo.  498;  1  Am.  St  Rep.  746;  Lowry 
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▼.  DiUmanj  68  Wis.  197;  Whiterides  y.  Hunt,  97  Ind.  191;  49 
Am.  Rep.  441;  Fir$t  NatUmcd  Bank  v.  Oskaloosa  PacKng  Co.^ 
€6  Iowa,  41;  Rumsey  t.  Berry,  65  Me.  570. 

It  is  not  deoied  that  wagering  contracts  are  void  by  the 
eommoD  law  of  Maeaachueetts;  but  it  is  argued  that  they  are 
not  illegal^  and  that,  if  one  pays  money  in  settlement  of  them 
at  the  request  of  another,  he  can  recover  it  of  the  person  at 
whose  request  he  pays  it  It  is  now  settled  here,  that  con- 
tracts which  are  roid  at  common  law,  because  they  are  against 
publio  policy,  like  contracts  which  are  prohibited  by  statute, 
are  illegal  as  well  as  void.  They  are  prohibited  by  law  be- 
cause they  are  considered  vicious,  and  it  is  not  necessary  to 
impose  a  penalty  in  order  to  render  them  illegal:  Bishop  v. 
PalmeTj  146  Mass.  469;  4  Am.  St  Rep.  339;  Oibbs  v.  Consoli- 
daUd  OoB  Co^  180  U.  S.  896.  The  weight  of  authority  in  this 
country  is,  we  think,  that  brokers  who  knowingly  make  con- 
tracts that  are  vmd  and  illegal  as  against  public  policy,  and 
advance  m6ney  on  account  of  them  at  the  request  of  their 
principals,  cannot  recover  either  the  money  advanced  or  their 
commissions,  and  we  are  inclined  to  adopt  this  view  of  the 
law:  Embrey  y.  /emiiofi,  131  Id.  836,  and  the  other  cases  there 
dted. 

We  are  of  opinion  that  the  instruction  of  the  presiding  jus- 
tice, that  on  the  auditor's  report  the  plaintiffs  were  entitled  to 
a  veidict,  cannot  be  sustained.  Whether,  on  the  auditor's  re- 
pcNi,  the  defendants  were  entitled  to  a  roling  directing  the 
jury  to  render  a  verdict  in  their  favor,  or  whether  the  case 
should  have  been  submitted  to  the  jury  for  the  reasons  stated 
in  Peaslee  v.  Rob$,  143  Mass.  275,  is  a  question  which  has  not 
been  carefully  argued,  and  upon  which  we  express  no  opinion. 

Sxceptions  sustained.  

JimiaiAL  NonoB  wiU  not  be  taksa  of  the  Uws  of  sister  states,  and  in  tbe 
sbeenoe  of  proof,  tbe  law  of  a  sister  state  will  be  presumed  to  be  the  same  as 
that  ol  the  fonim;  and  upon  oommon-Uw  qnestions,  where  the  common  law 
prsraila  in  the  fonim,  it  wiU  be  presumed  to  exist  in  the  sister  state:  Note 
to  La^fear  ▼.  MetUer,  89  Am.  Deo.  672,  673. 

In  the  case  of  State  ex  rei.  v.  Inauranee  Co,  qf  North  America,  116  Ind.  267, 
tt  was  held  that  the  laws  of  sister  states  npon  the  subject  of  insuranee  are 
merely  faets^  and  must  be  pleaded  and  proved  as  other  facts. 

WAonaiie  Oohtbaots,  What  Asa  —  As  to  the  validity  of  contracts  to 
deal  in  fntuw  or  margini,  and  the  enforcement  of  the  relations  growing 
therefrom:  SemdMm  ▼.  QW>ert^  117  Ind.  71;  10  Am.  St.  Rep.  23,  and  partien- 
Isriy  note  8^  84;  Fhyd  ▼.  Patterson,  72  Tex.  202;  13  Am.  St.  Rep.  787; 
McKamara  ▼.  QeargeU,  68  Mich.  464;  13  Am.  St.  Rep.  366.  Where  it  is  un^^ 
by  aU  the  parties  to  a  contract  that  the  commodity  said  to  be  '  ' 
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li  aeitiitr  daliTOTtd  Bor  pdd  for,  bot  the  eontnct  k  to  be  Mtded  by  tiw  veop 
dor  and  pnrdiMer  aooording  to  the  advance  or  decline  of  the  market,  paying 
the  diiferenoe  between  the  contract  price  and  the  market  price,  the  contract 
ia  a  wager,  and  void;  and  a  promissory  note  ezecnted  in  the  conree  of  sncb 
a  tranaaction  cannot  be  enforced  by  the  payee:  Davu  ▼.  Dam»,  119  Ind.  511. 

W.AOBEINO  Ck>ifnuoT8.  —The  mere  racing  of  horaea  ia  not  illegal  or  against 
pnblie  polioy;  ao  where  a  preminra  is  offered  by  a  third  party,  in  good  faith, 
not  as  a  bet^  to  be  given  to  the  winner  in  a  horse-race,  the  winner  may  re- 
oover  such  preminm,  even  thoagh  he  paid  an  entrance  fee,  which  formed  a> 
part  of  the  preminm:  Ptnier  ▼.  />cy,  71  Wis.  296. 

Rbootkbt  or  Monxt  Lon  uroK  Waoxbs.  —  Under  the  statntea  of  Ke> 
braska  and  New  Hampshire,  money  loat  and  paid  npon  wagers  or  beta  may 
be  recovered  back  in  a  civil  snit  by  the  loser  against  the  winner:  Ifottt  ▼. 
Lfmek,  64  N.  H.  96;  Perry  ▼.  G^tom,  25  Neb.  826.  A  bet  npon  a  foot-race 
between  two  persons  is  gaming,  within  the  meaning  of  the  Matsaehnaetta 
sfcatnte  providhig  for  an  action  to  recover  back  money  loat  at  gaming  in  a  aoit 
against  the  winner:  /onet  t.  OawMatiyA,  149  Mass.  124. 


HoDOKiNs  V.  Farrikgton. 

[160  Massacbusbtts,  19.] 

Obal  LicxNn  TO  do  Axr  Act  on  the  Land  of  Amothxr  Gxm  thb 
LiomaBB  No  Interbst  in  the  land,  and  is  revocable,  not  only  at  the 
will  of  the  owner  of  the  property  on  which  it  is  to  be  exercised,  but  by 
his  death,  or  his  alienation  or  demise  of  the  land,  and  by  whatever 
would  deprive  the  original  owner  of  the  right  to  do  the  acts  in  qnestiont 
or  give  permission  to  others  to  do  them. 

ChuL  LiCBNBi  OprxM  TO  05B  Who  18  ERBcmivo  A  BuiLDiif  0  to  insert  its 
timbers  into  a  wall  on  the  land  of  a  person  giving  snch  license,  though 
followed  by  the  erection  of  the  building  and  the  insertion  of  the  tim- 
bers, may  be  revoked  by  any  one  who  subsequently  becomes  the  owner 
of  the  land,  by  giving  notice  of  such  revocation,  and  requesting  the  then 
owner  of  the  building  to  remove  the  timbers.  The  fact  that  the  plain- 
tiff will  sustain  no  substantial  injury  if  the  wall  remains  as  it  is,  and 
that  the  defendants  will  suffer  heavy  loss  if  it  is  removed,  and  they  are 
compelled  to  take  out  their  timbers,  will  not  prevent  the  plaintiff  from 
maintaining  a  bill  in  equity  to  compel  their  removaL 

LaoHBS  IN  NOT  CoMPBLLiNO  Onb  TO  Rbmovb  Timbbrs,  which  he  inserted 
in  a  wall  on  the  plaintiff's  land  by  the  oral  license  of  plaintiff's  prede* 
oessor  in  interest,  will  not  prevent  plaintiff  from  maintaining  a  bill  ia 
equity  to  compel  snch  removal,  if  such  timbers  have  not  been  kept  ia 
their  present  position  a  sufficient  length  of  time  to  create  a  prescriptive 
right  to  have  them  continue  undisturbed. 

Babbmbnt,  Compkllinq  Submission  to.  —  An  Offbk  to  Pat  Plainthv 
THB  Damaois  caused  by  the  retention  of  a  wall  in  its  present  site  will 
not  defeat  his  right  to  remove  snch  wall  if  it  is  on  his  land.  One  can* 
not  be  compelled  to  sell  his  land,  nor  to  grant  an  easement  therein. 

Bill  in  equity  to  compel  the  removal  of  a  part  of  a  build- 
ing Btanding  on  the  estate  of  plaintifTe,  and  for  damages. 
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R.  M.  Morm,  Jr.,  and  C.  S.  Hanilin,  for  the  plaintiflk 
W.  B.  Frenehf  for  the  defendants. 

DsvKMB,  J.  In  1841,  the  premises  of  the  plaintiffs  were 
•wned  by  Robert  Burr,  and  those  of  the  defendant  Farring- 
toxk  by  Noah  Blanchard,  a  house  standing  on  the  front  part 
of  each  lot^  with  a  yard  in  the  rear.  On  August  Ist  of  that 
year,  the  boundary  line  between  their  respective  lots  was  es- 
tablished by  a  straight  line,  that  ran  'Hhrough  the  center  of 
the  hnA  wall  separating  the  two  houses,  and  by  the  north- 
easterly side  of  a  wall  separating  the  two  yards.''  The  brick 
garden-wall  which  separated  the  two  yards  was  fifty-four 
feet  in  length  and  eight  inches  thick,  with  the  exception  of 
a  twelTe-foot  section,  which  was  twelve  inches  thick.  Ten 
incheB  in  thickness  of  the  twelve-foot  section  was  on  the  plain- 
tiffs' land,  and  two  inches  on  that  of  the  defendant,  the  re- 
mainder of  the  garden-waU  being  wholly  on  the  plaintiffs' 
land. 

In  September,  1871,  Robert  Burr  having  deceased,  his  widow 
and  his  son,  Robert  Burr,  Jr.,  became  his  executors,  with 
power  to  mortgage,  sell,  or  lease  his  real  estate.  By  the  will 
ef  Robert  Burr,  Mrs.  Burr  was  the  owner  in  fee  of  one  third 
of  this  parcel  of  real  estate,  having  a  life  estate  in  the  other 
two  thirds,  the  fee  in  which  was  in  his  children.  It  was 
agreed  orally  by  Robert  Burr  the  younger  and  his  mother 
that  James  W.  Merriam,  who  then  owned  the  Blancbard  es- 
tate, and  who  desired  to  extend  his  building,  might  top  out 
the  garden-wall,  and  let  his  timbers  into  the  same  as  thus 
buQt  up,  but  that  it  must  remain  a  part  of  the  Burr  estate. 
Burr  supposed,  although  no  agreement  to  this  effect  was 
shown,  that  Merriam  would  line  the  old  wall  four  inches  in 
width  on  his  own  land,  and,  although  he  might  on  inquiry 
have  ascertained,  did  not  in  fact  know  that  Merriam  did  not 
make  the  wall  twelve  inches  in  width,  and  thus  carry  it  up. 
It  does  not  appear  that  Burr  was  in  any  way  intentionally 
deceived  as  to  this  matter  by  Merriam,  who  underpinned  and 
carried  up  the  garden-wall  to  the  requisite  height  (a  part  of 
his  extension  being  four  stories  in  height),  and  inserted  his 
timbers  therein,  adding  nothing  to  the  width  of  the  wall  on 
his  own  land. 

The  defendant  Farrington  claims  title  through  several  mesne 
conveyances  from  MeiYiam.  The  deed  to  him,  the  mortgage 
to  the  aavinp  bank,  and  the  lease  to  Johnson,  whose  admin- 
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Istrator  wu  made  a  defendant  as  well  as  the  aavinga  bank, 
esclnde  iu  their  description  all  that  portion  of  the  wall  aUccod 
hj  the  plaintiffe  to  be  theirs;  nor  baa  either  of  them  repaired 
or  interfered  with  the  wall;  but  the  timbers  hare  been  allowed 
to  remain  where  thej  were  inserted  therein. 

We  cannot  perceive  that  the  defendants  can  hare  any  highv 
risbts  ia  this  matter  than  those  of  licensees.  Even  if  tfcc 
Burrs,  by  their  aathority  as  executors,  or  Mrs.  Barr,  by  her 
ovnership  in  fee  of  one  third  of  the  estate  and  her  life  tenaDCj 
in  the  other  two  thirds,  could  have  created  an  interest  in  tba 
real  estate,  they  did  nothing  which  could  bind  the  Burr  eatate, 
or  subject  it  to  an  enoambranoe  when  it  became  the  property 
of  another.  A  paramount  right  to  hold  another's  land  aabjed 
to  a  particular  purpose,  b)  enter  upon  it,  or  to  maintain  stnie- 
tiirea  upon  it  without  the  consent  of  the  onner,  is  an  important 
interest  in  the  Und  which  cannot  pass  without  the  formalitiBe 
required  by  the  statute:  R.  S.,  e.  69,  sec  29;  Id.,  c.  74,  sec.  I; 
Pub.  Stata.,  o.  7S,  sec.  1;  Id.,  o.  120,  sec.  8.  An  oral  license  to  do 
any  act  on  the  land  of  another  does  not  trench  upon  the  policy 
flf  the  law,  which  requires  that  contracts  respecting  any  title  or 
interest  in  real  estate  shall  be  by  deed  or  in  writing.  Itgirei 
tlie  licensee  no  estate  or  interest  in  the  land.  It  excuses  acti 
done  which  would  be  trespass,  or  otherwise  unlawful.  It  is  rer- 
ocable,  not  only  at  the  will  of  the  owner  of  the  property  on 
wbioh  it  is  to  be  exercised,  but  by  his  death,  by  alienation  or 
demise  of  the  land  by  him,  and  by  whatever  would  deprive  the 
original  owner  of  the  right  to  do  the  acts  in  question,  or  give 
permission  to  others  to  do  them:  Cook  v.  Stearm,  11  Mass.  533; 
Steven*  v.  Stevens,  11  Met  251;  46  Am.  Dec.  208;  C2app  t. 
fiMton,  138  Mass.  367. 

To  the  rights  of  licensees  the  defendants  are  entitled.  Be- 
fore there  had  been  any  alienation  of  the  land  by  the  Bom, 
the  structure  of  Merriam  naa  completed.  It  has  been  main- 
tained during  the  successive  changes  of  title,  without  any  ob- 
jection by  the  respective  owners  of  the  plaintiffs'  estate  to  the 
additional  erection  on  the  wall,  or  to  its  use  as  a  support  to  the 
defendant  Farriiigton's  building,  until,  very  shortly  before 
the  bringing  of  this  bill,  the  plaintiffs  notified  Farrington  to  re- 
move the  timbers  resting  on  their  land.  The  plaintiffs,  when 
they  acquired  title,  knew  the  situation  of  the  wall,  and  tba 
support  of  the  timbers  therein,  and  that  the  wall,  with  the  ex- 
ception of  the  two  inches  in  thickness  of  the  twelve- foot  section 
was  on  theii  land.     Under  these  circumstances,  before  thede- 
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Emdants  conld  be  treated  m  trespaBsere,  they  were  entitled  to 
blow  that  the  permieeion  received  from  or  assented  to  by  for* 
mer  proprietors  of  the  plaintiffs'  estate  was  withdrawn,  and 
that  they  could  no  longer  rely  on  any  license.  That  which  a 
licensee  has  already  done  does  not  become  unlawful  by  the 
revocation  of  the  license,  if  it  be  an  act  done  on  thcf  premises 
of  the  licensor,  as  if  he  has  erected  a  structure  thereon,  but  the 
Ueensee  loses  his  right  to  continue  to  maintain  it. 

The  erection  of  the  superstructure  on  the  wall,  in  the  case  at 
bar,  by  Merriam,  and  the  insertion  of  the  timbers  therein, 
were  not  unlawful  when  constructed,  but  the  defendants  have 
lost  the  right  to  continue  them.  If  they  do  not  remove  them, 
the  plaintifis  have  the  right  to  do  this  or  have  it  done,  even  if 
serious  injury  thereby  results  to  the  defendants.  The  fact,  if 
it  be  so,  that  the  plaintiffs  will  suffer  no  substantial  injury 
if  the  wall  remains  as  it  is,  while  the  defendants  will  suffer  a 
heavy  loss  if  the  wall  is  removed,  and  they  are  thus  compelled 
to  take  out  their  timbers  and  erect  a  new  wall  on  their  own 
land  to  support  their  building,  cannot  give  them  a  right  to 
use  the  plaintiffs'  property  if  they  have  no  legal  interest 
therein. 

In  Stevens  v.  Stevens^  supra,  the  defendants'  grantor  erected 
a  dam  on  the  land  of  the  plaintiffs'  grantor.    The  plaintiffs, 
rabsequently  acquiring  title  to  the  land,  notified  the  defend- 
snts  to  remove  it,  and,  the  notice  being  disregarded,  com- 
menced its  removaL    While  the  plaintiffs  were  thus  engaged, 
the  defendants  entered  and  restored  so  much  of  the  dam  as 
had  been  removed,  making  some  additions  to  it.    A  bill  in 
^oity  was  then  brought  to  have  the  dam  abated  as  a  nuisance. 
It  was  held  that,  while  for  several  years  the  defendants  had 
ttyoyed  the  privileges  allowed  by  their  license  before  the  same 
was  countermanded  by  the  plaintiffs,  they  were  not  responsible 
&r  any  acts  done  by  them  in  pursuance  of  said  license  and 
permission;  that  they  were  not,  therefore,  liable  to  pay  any 
expenses  for  the  removal  of  the  old  dam,  although  the  same 
niight  be  removed  by  the  plaintiffs.    So  far  as  they  had  built 
a  new  dam,  or  repaired  and  made  additions  to  the  old  one 
ftfier  the  license  was  countermanded,  the  defendants  were  held 
liable,  and  the  plaintiffs  were  deemed  entitled  to  have  the  same 
ftbated  at  the  expense  of  the  defendants. 

It  18  said,  in  the  case  at  bar,  by  the  defendant  Farrington, 
that  it  is  enough  for  him  to  establish  the  fact  that  the  addi- 
tioQ  to  the  wall  was  lawfully  erected,  and  the  timbers  of  his 
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bnilding  lawfully  inserted,  and  that  this  will  be  a  soffident 
answer  to  the  plaintiffs'  bill  as  framed.  He,  by  his  answer 
denying  the  allegations  of  the  plaintiffs'  bill,  practically  as- 
serta  his  right  to  have  the  wall  maintained  as  it  now  exists, 
and  to  keep  his  timbers  inserted  therein.  The  plaintiffs  ars 
not  compelled,  in  the  assertion  of  their  rights,  actually  to  re- 
move or  to  attempt  to  remove  the  wall  and  timbers,  and  thus 
to  encounter  the  danger  of  a  collision  with  the  defendants. 
When  their  claim  Ib  denied,  it  is  a  much  safer  and  more 
pacific  proceeding  to  have  its  validity  ascertained  by  a  court 
than  to  undertake  to  assert  it  in  any  forcible  way.  Applying 
the  principles  of  Stevens  v.  Stevensj  $upra^  the  plaintiffs  are 
entitled  to  a  decree  authorising  them  to  remove  the  wall  so 
far  as  it  stands  upon  their  land,  and  also  the  timbers,  so  far 
as  they  project  over  it,  but  at  their  own  expense,  as  the  strue- 
ture  has  become  unlawful  only  since  the  license  under  which 
it  was  erected  has  been  countermanded,  and  to  an  injunction 
forbidding  the  defendants  from  interfering  with  them  in  so 
doing,  unless,  within  a  brief  time  to  be  named  in  the  decree, 
the  defendants  shall  themselves  remove  the  wall  and  timbers. 
It  is  contended  that  the  plaintiffs  are  bound  by  Ihe  acquies- 
oence  and  laches  of  their  predecessors  in  title,  so  that  they 
cannot  maintain  this  bill.  Basements  by  prescription  in  land 
are  only  to  be  acquired  by  adverse  user  thereof  for  twenty 
years.  Even  if  the  user  by  the  successive  owners  could  bo 
tacked  one  to  the  other,  this  time  has  not  elapsed:  Leonard  v. 
Leonard^  7  Allen,  277.  It  does  not  even  appear  to  have  been 
known  to  any  one  of  these  owners  before  Lucinda  C.  CoUa- 
more,  the  plaintiffs'  immediate  grantor,  that  the  whole  wall 
was  on  the  plaintiffs'  land,  with  the  exception  of  two  inches 
in  thickness  of  the  twelve-foot  section,  nor  does  it  appear  that 
she  then  knew  of  the  defendants'  claim  to  an  oral  license. 
This  was  in  November,  1887,  and  in  December,  1887,  she  cod- 
veyed  to  the  plaintiffs,  as  her  trustees,  who  requested  the  de- 
fendants, in  the  February  following,  to  remove  their  building 
from  the  wall,  and  who  brought  their  bill  in  March.  The 
defendants  h:ive  not  been  prejudiced  by  any  delay  of  the 
plaintiffs'  predecessors  in  bringing  the  bill,  and  the  plaintiffs 
themselves  have  acted  with  promptitude.  The  discovery  (as 
it  may  perhaps  be  called)  of  the  situation  of  the  wall  was 
made  as  such  discoveries  have  often  been  made,  when  the 
proposed  erection  of  new  buildings  has  rendered  it  necessary 
carefully  to  investigate  the  boundary  lines  of  conterminouf 
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eitates.  Owners  of  property  are  not  bound  at  their  peril  to 
prevent  every  illegal  encroachment  on  their  estate.  Even  if, 
bjr  reason  of  mistake  on  their  own  part,  buildings  are  erected 
€D  their  premises  by  their  own  consent,  they  may  be  relieved 
from  the  encumbrances  thus  created,  where  they  have  not  con- 
tinued for  twenty  years:  Proctor  v.  Putnam  Machine  Co.^  137 
Mass.  159. 

The  principles  upon  which  it  has  been  held  that  a  party 
plaintifir  applying  for  equitable  relief  will  be  refused  when  he 
has  unreasonably  and  without  proper  objection  permitted  an- 
other to  ereet  any  structure  on  his  own  land  in  violation  of 
Bome  ooniraet,  condition,  or  agreement  which  the  plaintiff  is 
entitled  to  enforcOi  have  no  application  where  the  structure 
complained  of  is  on  the  plaintiff's  own  land,  and  where  the 
act  of  the  defendant  in  erecting  or  maintaining  it  is  an  invasion 
of  the  owner's  rights  therein:  Whitney  v.  Union  R%  11  Gray, 
359;  71  Am.  Dec.  715. 

The  defendant  Farrington,  in  his  answer,  offers  to  pay  the 
plaintiffs  their  damages  caused  by  the  retention  of  the  wall  on 
its  present  site,  and  requests  that  the  bill  may  be  dismissed, 
with  costs,  unless  the  plaintiffs  grant  to  him  an  easement  in 
the  wall  or  the  fee  to  one  half  the  soil  upon  which  it  stands, 
upon  payment  of  an  equitable  sum  as  compensation  therefor. 
We  have  no  right  to  refuse  the  plaintiffs  the  relief  to  which 
thsy  are  entitled,  if  they  decline  to  sell  their  land  or  to  grant 
an  easement  therein*  The  embarrassment  in  which  the  de- 
fendants find  themselves  simply  results  from  their  acts  and 
those  of  their  predecessors  in  failing  to  observe  the  well- 
known  rules  of  law  as  to  the  creation  of  easements  in  the  real 
estate  of  others,  and  in  seeking  to  establish  rights  therein  with- 
oat  any  proper  title. 

Decree  for  the  plaintiffs. 


—  At  to  when  parol  licenses  are  rerocable,  and  wlien  irrevocable: 
T.  SUUman^  29  Minn.  95;  43  Am.  Rep.  192,  and  extended  note  195- 
199;  Hmldm  ▼.  Pminam,  3  Finn.  107;  8  Chand.  117;  54  Am.  Dea  158,  and 
■0to  166^  1S7;  Berkk  ▼.  Kern,  14  Ser^.  &  R.  267;  16  Am.  Dec  497.  and  par- 
tkobtfly  extended  note  501-^506;  Fluker  ▼.  Oeargia  etc  Co.,  81  Ga.  461;  12 
Am.  St.  Rep.  328.  A  parol  license  may  be  revoked  before  it  is  executed: 
JTcCbiAy  ▼.  Mukul  R.  Am\  SI  GaL  684.  While  a  mere  naked  license  to 
aae  tiie  land  ol  another  may  be  reroked  at  the  will  of  the  licensor,  yet  where 
a  eoBsidsration  has  been  paid,  or  Taloe  parted  with,  in  faith  of  which  the 
liosnsoe  prssnmed  that  the  license  wonld  be  perpetual,  the  license  cannot  be 
TOveked  to  the  injury  of  the  licensee:  NowUn  ▼.  Whipple,  120  Ind.  596. 
la  Wkeehd  r.  Noomm,  106  N.  Y.  179,  where  the  plaintiff  gate  defendant 
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wmj  coaddAntioa  p—ring  to  the  gnanu&tor,  it  revoked  by  his  deftth:  /«rte 
w.  Dobbim,  122  Mmb.  168;  23  Am.  Rep.  805;  still,  the  death  of  the  gaana- 
tor,  without  notioe  to  or  knowledge  by  the  creditor,  will  aot  defeat  the  1st* 
ter's  indemnity  for  advanoes  made  in  good  faith  after  that  erent:  Memard  t. 
AoMcUar,  7  La.  Ann.  886)  66  Am.  Deo.  6ia 


Mybbs  V.  Hudson  Iron  Go. 

rifiO  MASBACnUSBRt,  lS8bJ 

Kkplotib  ]>oi8  mot  AflBum  ths  Risk  of  tkb  Saintt  ot  MAdmnmr  m- 
LB8  Hb  Knows  the  danger,  or  it  is  so  obvions  that  he  will  be  presomtd 
to  know  it.     He  takes  the  risk  of  known  dangers,  and  not  of  others. 

■iKPLonn  OANiroT  bi  Hild^  as  a  Mattbe  of  Law,  to  bavb  AflsunD 
THB  RigK  of  a  wire  rope^  dnim,  or  other  applianoes  on  the  snrfaoe  of  a 
mine  need  in  lowering  them  to  their  plaoe  of  labor  nndergronnd,  when 
it  was  no  part  of  their  dnty  to  operate  snoh  applianoesi  and  they  wer» 
not  dearly  and  obvioasly  dangerous  and  unfit  for  use.  An  employee 
may  rely  somewhat  upon  the  expectation  that  his  master  will  piovidi 
machinery  for  lowering  him  to  his  work,  and  is  therefore  not  called  upon 
to  be  Fery  strict  in  examining  into  its  safety. 

liiPLOTXR  AND  BvpLOTBS — Safstt  OF  MAOHiNiJtT.  —  The  Tcrdict  of  a  Jury 
in  favor  of  employees,  who  have  been  injured  by  the  falling  of  a  faueket 
in  which  they  were  riding,  is  supported  by  endenoe  which  tends  to  shov 
that  there  was  a  want  of  sufficient  power  in  the  brake^  and  the  abeenct 
of  anything  to  stop  the  bucket  in  case  the  brake  should  fail;  that  the  de- 
fendants had  in  other  places  other  oontriv^oes,  which  were  better  than 
those  used  where  the  accident  occurred;  and  that  the  original  effldency 
of  the  brake  had  been  removed  by  use. 

An  Empldtxr  d  Answkrablb  to  an  Bxplotus  Who  hats  bnbr  Injvhv 
BT  A  Defbot  nr  Maghinhbt,  though  he  had  employed  a  maahinist  to  put 
it  in  good  order,  if  the  latter  failed  to  do  so^  though  there  was  no  reason 
to  suppose  him  not  to  be  well  qualified  for  Ids  duty. 

Dob  Oabx.  —  Thjc  Fact  that  No  One  had  bysr  bbfobb  bbbn  iHiuBBDiB 
descending  the  shaft  of  a  mine  is  not  conclusive  that  the  mine-owner  bad 
exercised  due  care  in  selecting  and  keeping  in  proper  repair  the  appli- 
ances by  which  such  descent  was  effected,  when  an  accident  has  actually 
occurred,  and  there  }b  evidence  tending  to  show  that  the  original  effi- 
deney  of  such  appliances  has  been  impaired. 

Joint  Nboligbnob  of  Mastbb  and  Fbllow-bbbtant.  — Where  the  negli- 
gence of  a  fellow-servant  and  want  of  due  care  on  the  part  of  the  mastar 
Jointly  oontribute  to  an  aocident»  the  master  may  be  held  answerable  te 
a  servant  injured  thereby. 

BnoBNOB  THAT  OiHBB  Maohinbbt  WAS  Safbe  than  that  used  by  the  de- 
fendant at  the  time  when  the  aocident  occurred  is  admissible  to  aid  tea 
Jury  in  determining  whether  the  defendant  had  exerdsed  reeeonable  enre 
in  providing  and  maintaining  the  machinery  actually  in  use. 

Btidbnob  of  Foembb  Slips  in  Maohinbbt  by  which  plaintifis  were  in- 
jured, brought  home  to  the  knowledge  of  defendant's  superintendent^  is 
admisdble,  as  t4Widmg  to  prove  that  the  machinery  was  insufficient^  and 
that  the  defenda>«A  did  not  exercise  reasonable  care  in  continuing  its  use. 
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AcnoEis  of  tort  litnr  personal  injuries  suffered  by  plaintiff 
while  in  employment  of  the  defendant  oorporation,  by  falliBf 
down  ft  mining-shaft  by  reason  of  defects  in  the  machinery. 

H.  L.  DoMM^  T.  P.  Pingree^  and  M.  WUcox,  for  the  defend- 
ant 

/.  F.  Naxan  and  W.  Turtle,  for  the  plaintiffs. 

C.  AiiLBiy  J.  The  several  plaintiffs,  who  were  underground- 
laborers  in  the  defendant's  mine,  were  undertaking  to  deeoend 
into  the  mine  through  a  perpendicular  shaft  by  means  of  a 
bucket,  as  they  had  been  in  the  habit  of  doing.  The  bucket 
was  supported  by  a  wire  rope  or  cable,  which  wound  around 
a  drum,  and  it  was  usually  controlled  in  its  descent  by  means 
of  a  shoe-brake,  which  pressed  upon  the  rim  of  the  drum.  This 
shoe-brake  was  operated  by  the  defendant's  assistant  engi- 
neer, by  means  of  a  lever.  On  the  occasion  of  the  accident, 
the  plaintiffs  had  all  entered  the  bucket,  and,  upon  word 
being  given,  the  assistant  engineer  started  to  let  down  the 
bucket,  and  after  it  had  descended  a  few  feet  he  found  the 
brake  was  not  holding,  and  the  bucket  fell  rapidly  for  about 
125  feet,  when  it  was  suddenly  stopped  by  landing-planks 
across  the  shaft,  and  the  plaintiffs  were  hurt.  At  the  trial« 
much  evidence  was  introduced  by  the  plaintiffs  and  by  the 
defendant,  at  the  conclusion  of  all  of  which  the  defendani 
requested  the  court  to  instruct  the  jury  to  return  verdicts  in 
its  favor;  but  the  court  declined  to  do  so,  and  submitted  the 
cases  to  the  jury,  who  returned  verdicts  for  the  several  plain- 
tiffs. There  was  no  request  for  any  special  instruction  as  to 
the  rules  of  law  applicable  to  the  cases,  and  no  exception 
was  taken  to  the  instructions  which  were  actually  given  to 
the  jury;  but  the  defendant's  complaint  is,  that  the  whole 
evidence  was  insufficient  to  warrant  the  verdicts  for  the 
plaintiffs. 

One  ground  upon  which  the  defendant  has  relied  in  the  ar- 
gument before  us  has  been,  that,  upon  the  facts  disclosed,  the 
plaintiffs  must  be  held  to  have  assumed  the  risk  of  the  safety 
of  the  machinery.  There  are  many  cases  in  which  plaintiffs 
have  for  this  reason  been  held  to  be  debarred  from  recovering 
damages  for  injuries.  But  in  the  present  case  we  do  not  find 
undisputed  facts  sufficient  to  make  such  a  course  proper.  The 
risk  of  the  safety  of  machinery  is  not  assumed  by  an  employee, 
unless  he  knows  the  danger,  or  unless  it  is  so  obvious  that  he 
wiU  be  presumed  to  know  it.     He  takes  the  risk  of  known  or 
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obvious  dangers,  and  not  of  others:  Scardon  v.  Bostjn  etc.  IL  R^ 
147  Mass.  484,  487;  9  Am.  St  Rep.  738;  Ferren  v.  Old  Colony 
S.  S.,  148  Mass.  197;  Lineh  v.  Sagamoro  Mfg.  Co.,  148  Id.  206; 
Ford  T.  Fitchburg  R.  £.,  110  Id.  240,  269;  14  Am.  Rep.  598. 
It  was  no  part  of  the  plaintiffs'  duty  to  operate  the  machinery 
for  lowering  the  bucket.  Their  work  was  underground.  Wo 
cannot  say  that  the  risk  was  so  obvious  that  they  must  be 
held  to  have  assumed  it.  The  defendant  even  now  strongly 
resists  the  inference  that  the  machinery  was  in  fact  dangerous 
or  unsuitable  for  use,  and  argues  that  the  evidence  conclu- 
sively shows  the  contrary.  The  plaintiffs  might  well  rely 
somewhat  upon  the  expectation  that  the  defendant  would  pro- 
vide proper  machinery  for  lowering  them  to  their  work,  and 
they  were  not  called  upon  to  be  overstrict  in  an  examination 
into  its  safety.  We .  cannot  say  that,  as  matter  of  law,  the 
plaintiffs  must  be  held  to  have  taken  the  risk,  and  that  for  this 
reason  they  are  debarred  from  a  recovery. 

We  have  next  to  consider  whether  there  was  sufficient  evi- 
dence to  warrant  a  finding  by  the  jury  that  the  defendant  did 
not  exercise  reasonable  care  in  providing  a  safe  machine.  The 
court  instructed  the  jury,  in  terms  to  which  no  exception  was 
taken,  that  the  defendant  was  not  bound  to  procure  and  main- 
tain machinery  which  should  be  absolutely  safe,  or  to  furnish 
the  best  appliances  which  were  known  or  conceivable;  that  the 
question  for  the  jury  was,  not  whether  the  defendant  omitted 
something  which  it  could  have  done,  or  could  have  supplied, 
to  make  its  structures  or  machinery  more  safe,  but  whether  in 
selecting  and  maintaining  the  same  for  use  it  was  reasonably 
prudent  and  careful;  and  that  the  fact  that  there  were  other 
kinds  of  machinery  and  apparatus  might  be  taken  into  account 
in  determining  whether  the  defendant  exercised  due  and  suf- 
ficient care.  The  only  question  upon  this  part  of  the  case, 
therefore,  is,  whether  the  plaintiffs  were  entitled  to  go  to  the 
jury  upon  the  charge  of  a  want  of  due  care  on  the  part  of  the 
defendant.  The  defects  relied  upon  were,  a  want  of  sufficient 
holding  power  in  the  brake,  and  the  absence  of  any  contriv- 
ance sufficient  to  stop  the  bucket  in  case  the  brake  should  faiL 
In  reference  to  the  brake,  the  plaintiffs  introduced  evidence 
tending  to  show  that  in  its  design  and  original  construction  a 
shoe-brake  of  the  dimensions  used  in  this  instance  was  insuf- 
ficient; that  the  defendant  itself  had  in  use  elsewhere  two 
other  contrivances,  namely,  a  strap-brake,  which  would  come 
in  contact  with  more  of  the  surface  of  the  brake-band  and  a 
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friciion  V,  bo  called,  either  of  which  would  hold  better  than 
the  shoe-brake;  also  that  a  clutch  machine  which  could  be 
operated  by  a  reversible  engine  both  ways,  in  descending  as 
well  as  in  ascending,  would  i>e  safer.  The  plaintiffs  also  in- 
troduced evidence  tending  to  show  that  in  various  ways  the 
original  efficiency  of  the  shoe-brake  had  become  impaired; 
namely,  that  the  brako-band  had  been  worn  from  a  smooth 
surface  into  ridges  by  nails  used  in  fastening  the  leathers  to 
the  wooden  part  of  the  brake;  that  the  brake-shoe  did  not 
eover  the  whole  width  of  the  brake-band,  but  was  allowed  to 
extend  over  the  front  edge;  that  the  shaft  on  which  the  drum 
revolved,  and  the  boxes  of  the  drum,  had  become  so  worn  that 
there  was  abojit  a  quarter  of  an  inch  space  between  the  shaft 
and  the  box  of  the  drum;  that  by  reason  thereof  a  larger 
quantity  of  oil  ran  out  upon  the  head  and  band  of  the  drum 
than  would  otherwise  have  done;  that  the  holding  qualities  of 
the  leather  on  the  brake  had  been  impaired  from  the  effect  of 
steam;  and  that  in  all  these  various  ways  the  brake  had  be- 
come less  efficient  than  it  had  been  at  the  outset. 

The  plaintiffs  also  introduced  evidence  tending  to  show  that 
the  clutch^f  ear,  which  was  used  in  hoisting  ore  from  the  mine, 
but  which  was  disengaged  when  the  bucket  was  to  be  lowered, 
might  by  possibility  be  used  to  stop  the  descent  of  the  bucket 
in  case  of  the  shoe-brake's  failing  to  hold;  and  that  this,  by 
reason  of  wear  and  of  a  change  which  had  at  one  time  been 
made  by  beveling  the  faces  of  the  horns  of  the  clutches,  had 
become  less  useful  as  a  possible  means  of  arresting  the  descent 
of  the  bucket,  and  that  in  fact  it  had  proved  ineffectual  to  stop 
such  descent  at  the  time  of  the  accident.  The  defendant  in 
reply  introduced  much  evidence  which  certainly  was  sufficient 
to  serve  as  the  basis  of  a  strong  argument,  to  the  effect  that  due 
care  had  been  used  in  providing  and  maintaining  the  ma* 
chinery  in  question ;  but  we  are  unable  to  say  that  this  evidence 
•o  conclusively  overcame  the  force  of  the  plaintiffs'  testimony 
as  to  require  from  the  jury  a  finding  in  favor  of  the  defendant 
It  appeared,  amongst  other  things,  that,  three  weeks  before  the 
accident,  a  machinist,  Parker,  was  employed  to  put  the  ma- 
chine in  good  order;  but  if  he  failed  to  do  so,  and  if  after  the 
completion  of  his  work  defects  remained,  the  defendant  was 
responsible,  although  it  may  have  had  reason  to  suppose  him 
weU  qualified  for  his  duty:  Moynihan  v.  Hills  Co.^  146  Mass. 
686;  i  Am.  8t  Rep.  848;  Daley  v.  Boston  sie.  R.  R.  Co.,  147 
Mass.  101,  114. 
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Tbe  defendant  greatly  relies  upon  the  fact  that  no  person 
had  ever  before  been  injured  in  descending  the  shaft  bj  means 
of  this  bucket,  although  it  had  been  much  used  for  that  pur- 
pose, and  urges  us  to  adopt  and  apply  to  the  present  case  a 
rule  stated  by  the  court  of  appeals  of  New  York  in  the  follow- 
ing terms:  '*  When  an  appliance  or  machine  not  obviously  dan* 
gerous  has  been  in  daily  use  for  a  long  time,  and  has  uniformly 
proved  adequate,  safe,  and  convenient,  its  use  may  be  contin- 
ued without  the  imputation  of  imprudence  or  carelessness ": 
Stringham  x.  Hilton,  111  N.  Y.  188,  citing  Laffiin  v.  Buffalo 
ote.  R.  R.  Co.,  106  Id.  136;  60  Am.  Rep.  433;  and  Burke  v.  With- 
erbee,  98  N.  Y.  562.  But  it  is  hardly  practicable  to  express  by 
a  single  formula  a  rule  which  shall  be  applicable  to  all  cases. 
Tbe  rule  above  stated  may  have  needed  no  qualification  as 
applicable  to  the  case  then  before  that  court.  The  court  bad 
already  declared  that ''  there  is  no  ground  for  an  apprehension 
even  that  the  machine  or  its  appliances  had  been  impaired  by 
use,  or  that,  for  any  reason,  it  was  less  safe  or  efficient  than  at 
first";  and  again:  *^  If  there  was  any  defect,  it  must  have  been 
in  its  original  construction";  and  it  held  that  the  undisputed 
evidence  showed  that  the  machine  was  sufficient  in  its  con- 
struction, and  was  of  a  kind  commonly  in  use  when  it  was  put 
in,  and  that  it  was  plain  that  the  injury  to  the  plaintiff  was 
caused  by  the  act  of  the  engineer,  who  was  a  fellow-servant 
with  the  plaintiff.  In  the  present  case,  the  fact  that  no  per- 
son had  previously  been  hurt  in  descending  the  shaft  was 
entitled  to  much  weight;  but  in  our  opinion  it  was  not  conclu- 
sive of  the  defendant's  due  care,  especially  in  view  of  the 
evidence  tending  to  show  that  the  original  efficiency  of  the 
brake  had  become  impaired.  The  defendant  also  urges  that 
we  should  reach  the  same  conclusion  arrived  at  by  the  court 
in  that  case,  to  wit,  that  the  injury  to  the  plaintiffs  was  caused 
by  the  act  or  negligence  of  the  engineer.  But  this,  in  the  case 
before  us,  was  a  matter  for  the  jury,  rather  than  for  the  court. 
No  special  ruling  was  asked  for  at  the  trial  as  to  the  effect  of 
negligence  of  a  fellow-servant,  if  proved,  and  we  have  only  to 
consider  whether  the  court  should  have  withdrawn  the  case 
from  the  jury.  If  the  defendant  failed  to  use  due  care,  it 
might  be  held  responsible,  although  the  negligence  of  a  fellow- 
servant  with  the  plaintiffs  contributed  to  the  accident;  but  if 
we  could  see  that  the  accident  was  caused  solely  by  the  ne- 
glect of  a  fellow-servant,  the  plaintiffs  would  not  be  entitled 
to  recover:  Qriffin  v.  Boston  etc,  R,  R.  Co.,  148  Mass.  143,  145; 
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IS  Am.  St  Bep.  626,  and  cases  there  cited.  As  has  often  been 
staled,  eaeh  case  mast  depend  on  its  own  circnmstanees.  In 
the  present  case,  we  cannot  say  that  it  conclusively  appears 
that  the  accident  occurred  solely  from  the  neglect  of  the  en* 
gineer.  There  are  indeed  strong  arguments  in  favor  of  the 
defendant,  which  might  be  urged  to  any  tribunal  dealing  with 
the  &et6;  but  we  are  not  called  upon  to  decide  as  to  their 
weight,  farther  than  to  say  that  they  do  not  convince  us  that 
it  was  the  duty  of  the  court  to  hold,  as  matter  of  law,  that 
there  was  no  evidence  which  would  warrant  verdicts  for  the 
plaintiffs.  We  think  the  jury  who  viewed  the  premises,  and 
who  saw  and  heard  the  witnesses,  were  warranted  in  finding 
verdicts  for  the  plaintiffs,  under  the  rules  of  law  which  were 
applicable  to  the  cases. 

Objections  were  made  at  the  trial  to  the  introduction  of  cer- 
tain matters  of  evidence,  which  need  to  be  considered.  The 
plaintiffs  were  allowed  to  show  that  other  machinery  or  appli- 
ances than  those  used  by  the  defendant  would  have  been  safer; 
fiv  example,  a  strap-brake,  a  friction  V,  so  called,  or  a  rever- 
sible engine.  In  order  to  aid  the  jury  in  determining  whether 
the  defendant  had  exercised  reasonable  care  in  providing  and 
maintaining  the  machinery  actually  in  use,  it  was  competent 
to  show  what  other  kinds  of  machinery  or  appliances  were 
used  elsewhere,  and  might  have  been  used  at  shaft  No.  1: 
Wheder  v.  Wamm  Mfg.  Co.,  185  Mass.  294,  298.  It  does  not 
follow,  from  the  introduction  of  such  evidence,  that  the  defend- 
ant was  bound  to  use  the  very  safest  or  newest,  or  any  particu- 
lar, machinery  or  appliances;  but,  as  ^*  reasonable  care  "  is  a 
idative  term,  the  jury  might  properly  consider  what  could  be 
done  to  secure  safety,  and  the  evidence  was  competent.  The 
rule  of  law  as  to  the  master's  duty,  as  has  already  been  said, 
was  given  to  the  jury  in  terms  to  which  no  exception  was 
taken. 

The  plaintiffs  were  also  permitted  to  prove  instances  of 
slips,  brought  home  to  the  knowledge  of  the  defendant's  su- 
perintendent, that  had  p^-eviously  occurred  in  hoisting  ores  in 
the  bucket  in  shaft  No.  1.  The  defendant's  objection  to  this 
evidence  rests  chiefly  on  the  ground  that,  in  hoisting  ores,  the 
ehitch-gear  was  used,  while  in  lowering  the  bucket,  its  descent 
was  regulated  by  the  shoe-brake.  It  is  not  stated  in  the  bill 
of  exceptions  that  an  exception  was  taken  at  the  trial  to  the 
admission  of  this  evidence;  but  both  parties  have  argued  the 
ion  of  its  competency,  and  we  think  it  was  competent* 
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If  the  clutch-gear  for  any  reason  failed  to  hold,  the  brake 
might  be  used  to  check  the  descent  of  the  backet;  in  like 
manner,  according  to  the  contention  of  the  plaintiffs,  the 
olutch-gear  might  or  ought  to  be  available  for  the  same  pu^ 
pose  if  the  brake  should  fail  to  hold.  There  was  evidence 
tending  to  show  that,  at  the  time  of  the  accident  to  the  plain, 
tiffs,  an  attempt  was  made  to  check  the  descent  of  the  bucket 
by  means  of  the  clutch-gear,  but  that  it  was  not  successful. 
The  plaintiffs  contended  that  the  machinery,  as  a  whole,  with 
the  shoe-brake  and  the  clutch-gear,  was  insufficient  properly 
to  control  the  descent  of  the  bucket,  and  was  therefore  unsafe . 
and  defective;  and  that  the  defendant  did  not  exercise  reason- 
able oare  in  continuing  its  use.  We  think  the  evidence  ob- 
jected to  was  competent.  The  defendant  contended  that  the 
machinery  had  uniformly  proved  adequate  prior  to  the  acci- 
dent The  evidence  in  question  tended  to  show  the  contrary. 
The  defendant  was  at  liberty  to  prove,  if  it  could,  that  the 
former  slips  occurred  from  some  other  cause  than  a  defect  in 
the  machinery.  The  possibility  that  this  might  be  so  did  not 
render  the  evidence  of  such  former  slips  incompetent:  Wodley 
T.  Grand  Street  and  Newtown  R.  fi.,  83  N.  Y.  121,  130. 

The  plaintiffs  contended  that  the  holding  quality  of  the 
leather  of  the  brake  had  become  impaired  from  the  effect  of 
steam,  which  came  up  out  of  the  shaft  in  large  quantities,  and 
frequently  came  into  the  room  where  the  machinery  was;  that 
it  came  from  pipes,  and  from  a  pump  used  at  the  bottom  of 
the  shaft;  and,  as  a  part  of  the  evidence  tending  to  establish 
this,  they  were  allowed  to  introduce  evidence  of  the  machinery 
down  the  mine,  namely,  the  pump  at  the  bottom  of  the  shaft, 
operated  by  steam  from  the  engine-building  belonging  to  shaft 
No.  1,  and  its  use,  and  the  escape  of  steam  from  it  into  the 
engine-building.  This  was  all  with  reference  to  the  plaintiff's 
contention  that  the  efficiency  of  the  leather  upon  the  shoe-brake 
had  become  impaired  by  the  effect  of  the  steam  upon  it;  and 
was  clearly  competent.  Whether  the  efficiency  of  the  brake 
could  or  naturally  would  be  thus  impaired,  whether  there  was 
steam  enough  to  produce  this  effect,  and  whether  in  point  of 
fact  this  effect  had  been  thus  produced,  were  all  matters  of 
fact  The  circumstance  that  there  had  been  no  steam  for 
seven  hours  before  the  accident  did  not  render  the  evidence 
incompetent  There  was  evidence  that  there  was  water  from 
condensed  steam  upon  the  brake-band  when  the  bucket  started 
to  descend.     But.  besides,  the  plaintiffs'  contention  went  fur- 
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dieTy  and  they  insisted  that  the  quality  of  the  leather  had 
become  impaired  from  the  effect  of  the  steam,  which  was 
habiiaally  or  often  upon  it 
Exceptions  overruled.        ^^^^^ 

AnuicmoM  of  Risks  bt  Skryahts.  —  As  to  what  risks  are  assumed  by  s 
ssmmi  and  what  are  not  asenmed  by  him  when  he  enters  upon  service :  ifo- 
gee  r.  Iforth  Paq/Se  Ootui  S.  R.  Co.,  78  Gal.  430;  12  Am.  St.  Rep.  09,  and 
mam  eltad  in  note  76;  FraAer  t.  Rkkmmd  etc  R,  B.  Co..  90  Ga.  427;  12 
A^  81  Bapw  2SS.  One  who^  beiDg  employed  by  another  to  assist  in  loading 
hsavy  timbers  npoQ  a  oar,  can,  by  looking,  see  that  the  hooks  attached  to  the 
snae  naod  in  the  work  are  dulled  and  incapable  of  safely  holding  the  timbers 
raised  by  it^  but  who  oontinnea  to  stay  in  service  without  objection,  will  be 
deemed  to  hare  amnmed  the  risk  ereated  by  such  defect:  Rietman  t.  StoUe, 
120  Ind.  314b  So  where  the  defects  of  a  shunt-oord  nsed  by  a  servant  were 
visible  to  him,  and  still  he  ehoee  it  for  himself  without  compulsion,  he  as- 
mmed  tim  riak  of  tta  nae:  PiedmmU  etc  Co.  v.  PaUeraon,  84  Va.  747. 

AXB  Skbtajit.  — The  master  muMt,  as  a  general  rule,  exercise  rea- 
in  providing  snitable  machinery,  instruments,  means,  and  appli- 
for  hii  Mfvanta  in  their  work:  Chr^n  t.  Boiton  etc  R.  R.  Co.,  148  Mass. 
14t;  12  Am.  Si.  Rep.  626^  and  note.  But  the  duty  of  the  master  to  fnrnish 
safe  naohinery  doea  not  eirtend  to  requiring  him  to  attend  to  the  proper 
regulation  of  thoee  parte  which  neoessarily  have  to  be  adjusted  in  the  course 
ef  use^  the  adjnetment  of  which  is  incident  to  the  ordinary  use  of  the  ma- 
duae:  Ekkdtr  v.  Hcmg^^  40  Minn.  263.  In  an  action  against  a  master  for 
net  famishing  proper  appliancea,'the  petition  mnst  allege  that  the  master 
knew  er  shonld  have  known  el  the  danger  and  defects  in  the  applianeee  for- 
ushed:  Jokmm  v.  Miawwri  P.  iTy  Co.,  06  Mo.  840. 

Mima  MAT  as  RBPoafaaui  loa  Injuries  to  his  servants  caused  1^  his 
BcgUgenosb  ev«n  though  the  n^ligenoe  of  a  fellow-servant  contribtited  to  the 
nsdt:  Qti/tmr.  BottmotcR.  R.  Co.,  148  Mass.  148;  12  Am.  St.  Rep.  626. 


Sbward  V.  Haydbk. 

flM  Massacbusbtts,  isaj 

SEAVun  ev  LiMirAmni  ov  Nona  Patablb  oh  Dimakd  does  aol  oom* 
loe  nmning  until  the  day  after  that  on  which  each  notes  bear  date. 


F.  C.  Oritwold  and  F.  L.  Oreenej  for  the  plaintiff. 

F.  O,  FuMnden^  for  the  defendant. 

Knowlton,  J.  This  case  presents  for  consideration  the  single 
question  whether,  in  an  action  upon  a  promissory  note  payable 
OD  demand,  the  day  of  the  date  is  to  be  excluded  or  included 
in  reckoning  the  six  years  named  in  the  statute  of  limitations. 
By  the  first  of  these  modes  of  reckoning,  a  payeee  would  ordi^ 
aarily  have  a  few  hours  more,  and  by  the  second  a  few  hours 
Imb,  than  siz  years  within  which  to  bring  his  suit    But  in 
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eompating  time  under  statotes  and  contracts  the  law  dine» 
garde  fraotione  of  a  day,  nnleee  on  account  of  the  snlgeci-mat^ 
ter,  or  for  other  important  reasons,  justice  requires  that  they 
should  be  regarded.  This  rule  is  universally  held  applicable 
to  computatiops  under  the  statute  of  limitations.  In  reckon- 
ing from  a  day  or  a  date,  the  rule  generally  adopted  excludes 
the  day  from  which  the  reckoning  runs.  Many  early  cases 
stated  a  distinction  between  computations  from  a  day  or  a  date, 
and  computations  from  an  act  done  or  from  an  event.  But 
this  distinction  does  not  rest  upon  a  sound  principle,  and  in 
most  jurisdictions  it  is  no  longer  recognised.  The  tendency  of 
recent  decisions  is  very  strongly  towards  th )  adoption  of  agen« 
eral  rule  which  excludes  the  day  as  the  terminus  a  quo  in  such 
cases.  But  this  rule  is  not  inflexible;  and  in  the  interpreta- 
tion of  a  statute  or  contract,  it  yields  to  a  manifest  purpose  or 
intention  in  conflict  with  it.  In  ordinary  cases  there  is  norea^ 
son  why  it  should  not  be  held  applicable  to  the  statute  of  limi- 
tations, as  well  as  to  other  statutes;  and  in  that  particular 
there  is  nothing  peculiar  in  the  case  at  bar. 

Presbrey  v.  WiUiaToSj  15  Mass.  193,  laid  down  the  doctrine 
that,  in  an  action  upon  a  promissory  note  payable  im- 
mediately, the  day  of  the  date  is^to  be  included  in  conaput^ 
ing  time  under  the  statute  of  limitatfons,  and  this  case  has 
often  been  referred  to  by  judges  and  writers  of  text-books  as 
stating  the  law  of  Maesachusetts,  and  as  having  been  followed 
in  some  other  states.  But  the  authorities  on  which  it  rested 
have  since  been  overruled  in  England;  and  in  this  common- 
wealth, under  other  statutes,  several  decisions  have  been  made 
which  are  in  conflict  with  it.  In  Bemis  v.  Leonard^  118  Mass. 
502,  19  Am.  Rep.  470,  the  authorities  in.  England  and  in 
MaBsachusetts  were  very  elaborately  reviewed,  and  it  was  de- 
cided that,  under  the  General  Statutes,  chapter  123,  section  57 
(Pub.  Stats.,  c.  161,  sec.  69),  which  require  the  copy  of  the 
writ  and  of  the  return  of  the  attachment  of  bulky  personal 
property  to  be  deposited  in  the  town  clerk's  office  "at  anytime 
within  three  days  thereafter,"  the  day  of  the  attachment  is  to 
be  excluded.  The  language  of  the  statute  there  considered 
was  substantially  the  same  as  that  which  we  are  considering, 
which  requires  actions  to  be  commenced  "within  six  years  next 
after  the  cause  of  action  accrued."  Moreover,  it  is  said,  in  the 
opinion  in  that  case,  that  the  decision  in  Presbrey  v.  WiUiafM^ 
Bupra^  "can  hardly  stand  with  the  later  adjudications."  So 
in  applying  the  statute  of  limitations  in  a  suit  against  an 
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tiaeator  or  administrator,  it  was  held  in  the  ease  of  Paid  t. 
SUme^  112  Mass.  27,  that,  in  oompating  the  two  yean  ^  from 
the  time  of  his  giving  bond,''  the  day  upon  which  the  bond  is 
giren  is  to  be  excluded. 

We  think  the  decisions  in  these  and  in  some  other  eases  in 
this  coort  are  so  inconsistent  with  that  in  Presbrey  t.  TFiSianis, 
mpm,  as  virtually  to  have  overruled  it,  and  it  can  therefore  no 
loogsr  be  considered  an  authority  in  this  commonwealth. 

The  language  of  the  opinion  in  Fenno  v.  Gay,  146  Mass.  118, 
had  no  reference  to  the  question  now  before  the  court  The 
question  in  that  case  was,  whether  the  note  was  payable  im- 
mediately, or  not  until  after  a  demand,  and  the  language  used 
was  applicable  to  it. 

For  authorities  in  harmony  with  our  construction  of  this 
statute,  see  Lester  v.  Oarlandj  16  Ves.  248;  Hardy  v.  RyU,  9 
Bam.  A  C.  808;  4  Man.  <fe  R.  295;  WiUiame  v.  Burgese,  12  Ad. 
ft  B.  636;  Webb  v.  Fairmaner^  8  Mees.  <fe  W.  473;  Young  v. 
Biggofif  6  Id.  49;  Oorst  v.  Lavrndee,  11  Sim.  434;  Robinson  v. 
WaddingUm,  13  Q.  B.  763;  SheeU  v.  Selden,  2  Wall.  177,  190; 
GomeB  v.  MovUon^  3  Denio,  12;  Blaekman  v.  Nearing^  43  Conn. 
66;  21  Am.  Rep.  634;  Homes  v.  Smithy  16  Me.  181,  183;  Menges 
V.  Friek^  73  Pa.  Si  137;  Warren  v.  SladSy  28  Mich.  1;  9  Am.  Rep. 
70;  Kimm  v.  Osgood,  19  Mo.  60;  Smith  v.  OaseUy,  9  B.  Mon. 
192;  48  Am.  Dec.  420. 

Judgment  for  the  plaintiff. 


HsMVXABLB  IssgaunsHTB.  ^  At  to  the  raaaiiig  «f  the  atatote  «f  HaH^ 
liiM  wfrnt  aoUs  pajable  oa  demand,  eompftrt  (yNdl  v.  JTa^JMr*  SI  OaL  631; 
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(180  M AiaACHUUTTS,  200.] 

OonoKATioF,  LuBmrr  ov,  vor  Fbattdulsnt  Jasum  ov  Stock. — A  oorpoim- 
Haa  u  AoswerabU  in  damages  if  a  oertxfioate  of  iti  ttook  ii  isened  to  a 
parehaaer  tliereof  by  iti  treasarer.  with  whom  blaak  certificate^  signed 
by  it!  president^  had  been  left,  thoogh  all  the  stock  which  the  oorpora- 
tioo  was  entitled  to  issoe  had  been  previonsly  issned  and  the  treasurer 
fraodnlently  iMued  the  certificate  in  qnestion.  The  fact  that  certificates 
vsn  transferable  only  npon  the  surrender  of  the  old  certificates,  and 
thai  ■•  old  oartifieate  was  OTor  surrendered,  does  not  relieve  the  corpo- 
wham  from  liability,  if  the  person  to  whom  the  stock  was  issned  paid 
fan  value  therefor  and  acted  in  good  faith. 

Y^iOBAsn  ov  Stock  »  a  Co&poRATioif  dou  not  Assum  Avr  Dorr  to 
MS  that  the  vendor  of  such  stock  surrenders  his  eertifioate  and  transfers 
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tt  oa  liie  books  of  the  oorporatioiL  This  it »  duly  of  fhe  oorporatiot 
towardi  both  the  seUor  and  tho  pnrchaaer,  bef oro  it  vunm  the  now  oe^ 
tifioftto. 

Honoc  TO  AN  AoBNT  18  NOT  Imputxd  TO  HD  PUNOiFAL  whao  the  agtDt 
is  engtged  in  the  oommiieioa  of  ao  indepeodent  fnndiilent  act  on  liii 
own  eooonnt,  and  the  facte  to  be  imputed  reUte  to  thie  fnmdolent  aoi 
Henoe  a  oorporation  remaina  antweraUe  for  the  frandnlent  iasne  of  atock 
by  oae  of  its  offioert  to  whom  it  has  given  apparent  authority  to  mate 
•uch  issue,  though  such  officer  is  also  the  broker  of  the  pereon  to  whom 
the  stock  is  issued,  when  the  Utter  aeta  in  good  laith«  aad  has  no  p«- 
sonal  knowledge  of  the  fraudulent  aot  of  the  offioer. 

Mbasubi  09  Damagm  wbsn  a  Gobfobation  b  8vbd  by  one  to  wbon  a 
certificate  of  ita  stock  haa  been  fraudulently  iasaed  by  one  of  its  offioeit 
is  the  market  value  of  suoh  stock  at  the  time  when  it  first  lefneed  to 
recognise  the  oertifioate  in  question  as  yalid,  and  to  pennit  a  ttansfor 
thereof. 

AcTTONB  in  contract  or  tort  to  reooyer  damages  for  the 
refusal  of  the  defendant  corporation  to  recognise  as  valid  or 
to  permit  the  transfer  of  shares  of  stock  held  by  the  plaintiffs. 
Judgment  in  the  first  case  was  entered  for  the  plaintiff,  and 
in  the  second  case  for  the  defendant 

/  E.  Abbottf  for  the  plaintiff  in  the  first  eait. 

8.  lAneohif  for  the  plaintiff  in  the  second  case. 

/.  Q.  Abbott^  C.  T.  QaUagher^  and  J.  S.  Dean^  for  the  defend- 
ant. 

FiRLD,  J.  In  the  first  case,  William  Beed,  who  was  the 
treasurer  of  the  defendant  corporation  and  also  a  stock-broker, 
ordered  Henshaw  and  Company,  brokers,  to  sell  for  him,  at 
auction,  ten  shares  of  the  stock  of  the  defendant,  and  the 
plaintiff,  on  November  26, 1882,  bought  of  them  the  ten  shares 
at  auction,  and  paid  them  for  the  stock  on  November  28th;  Hen- 
shaw and  Company  then  executed  and  delivered  a  power  of 
attorney  to  the  plaintiff  for  the  assignment  of  ten  shares  at  any 
time  within  ten  days  from  date,  the  names  of  the  purchaser  and 
of  the  attorney  being  left  blank.  The  plaintiff,  on  November 
29th,  took  this  power  of  attorney  to  the  office  of  the  defendant, 
delivered  it  to  Reed,  the  treasurer,  who  inserted  in  it  his  own 
name  as  attorney,  and  the  name  of  the  plaintiff  as  assignee. 
He  then  made  out  in  the  name  of  the  plaintiff,  and  delivered 
to  him,  a  certificate  of  ten  shares  of  stock  in  the  usual  form, 
under  the  seal  of  the  corporation,  signed  by  the  president  and . 
by  himself  as  treasurer.  The  president  was  in  the  habit  of 
leaving  with  Reed  blank  certificates  of  stock  signed  by  him. 
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and  one  of  these  Reed  filled  up,  and  signed  as  treasurer,  and 
delirered  to  the  plaintiff.  Reed  afterwards  entered  on  the 
tnmsfer-book  a  transfer  of  ten  shares  from  himself,  as  agent, 
to  Henshaw  and  Company,  and  then  a  transfer  of  these  ten 
shares  by  himself,  as  attorney  for  Henshaw  and  Company,  to 
the  plaintiff.  Reed  in  fact  had  no  stock,  either  as  agent  or  in 
any  other  capacity,  and  the  whole  amount  of  stock  which  the 
defendant  was  authorized  to  issue  had  then  been  issued  to 
other  persons.  The  plaintiff  acted  in  good  faith,  but  Reed's 
intention  was  fraudulent  throughout  the  whole  transaction. 
The  plaintiff  was  at  this  time  the  owner  and  holder  of  another 
certificate  of  four  shares  of  stock,  and  after  this  he  received 
diTidends  on  fourteen  shares,  and  his  name  as  owner  of  four- 
teen shares  was  entered  on  the  dividend  sheets  of  the  corpora- 
tion, and  in  its  annual  returns,  until  the  frauds'of  Reed  were 
discovered,  in  1886. 

In  the  second  case,  the  plaintiff  was  a  stockholder  of  the 
defendant,  and,  having  money  to  invest,  in  January,  1882, 
applied  to  Reed,  as  a  broker,  to  buy  for  her  eight  additional 
shares  of  the  stock  of  the  defendant.  Reed  informed  the 
plaintiff  that  he  had  bought  the  shares  for  her,  and  she  in 
good  faith  paid  him  for  them,  and  received  from  him  a  certifi- 
cate in  her  name  of  eight  shares  of  stock  in  the  usual  form, 
under  the  seal  of  the  corporation,  signed  by  its  president,  and 
bf  Reed  as  its  treasurer.  He  obtained  the  certificate  by  fill- 
ing up  one  of  the  blanks  which  the  president  had  signed  and 
left  with  him.  Before  doing  this,  he  entered  on  the  transfer- 
book  of  the  defendant  a  transfer  of  eight  shares  to  the  plain- 
tiff fix>m  himself  as  agent;  but  he  in  fact  had  no  stock  as 
agent  or  otherwise,  and  he  bought  no  stock  for  the  plaintiff, 
and  the  corporation  had  already  issued  all  its  capital  stock. 
The  plaintiff's  name  as  holder  of  these  shares  was  entered 
on  the  dividend  sheets  of  the  company,  and  semi-annual 
dividends  were  paid  to  her,  and  her  name  was  also  regularly 
entered  as  owner  of  these  eight  shares  in  the  annual  returns 
made  to  the  commissioner  of  corporations  until  1886,  when 
this  and  many  other  frauds  of  Reed  were  discovered. 

The  agreed  facts  in  both  cases  show  gross  carelessness  on 
the  part  of  the  president  in  signing  certificates  in  blank,  and 
negligence  on  the  part  of  the  directors  in  not  examining  the 
books  and  discovering  the  fictitious  transfers  of  stock  made 
bj  Reed.  In  both  cases,  after  the  frauds  were  discovered,  the 
datuddant  refused  to  recognise  the  certificates  of  stock  as  valid^ 
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and  refused  to  allow  them  to  be  iransferredy  or  to  famie  new 

eertificates. 

The  counsel  for  the  defendant  does  not  deny  that,  if  thest 
certificates  of  stock  had  been  sold  and  duly  assigned  by  the 
plaintiffs  for  yalue  to  one  who  had  no  knowledge  that  Ibej 
had  been  fraudulently  issued,  the  defendant  would  be  liable 
in  damages  to  the  purchaser.  He  admits  the  general  rule  that 
a  corporation  is  estopped  to  deny  the  validity  of  certificates 
issued  in  proper  form  under  its  seal,  and  duly  signed  by  the 
officers  authorized  to  issue  certificates,  if  they  are  held  by 
persons  who  took  them  for  value  without  knowledge  or  notice 
that  they  had  been  fraudulently  issued:  Moores  v.  Ciiizensf 
National  Bankj  111  U.  S.  156;  Boston  and  Albany  Railroad 
V.  Richardson^  135  Mass.  473;  Machinists'  National  Bank  v. 
Field,  126  Id.  345;  Pratt  v.  Taunton  Copper  Mfg.  Co,,  123  Id. 
110;  25  Am.  Rep.  37;  New  York  and  New  Haven  Railroad  T. 
Schuyler,  34  N.  Y.  30,  64;  Titus  v.  Great  WesUm  Turnpike, 
61  Id.  237,  245;  Holbrook  v.  New  Jersey  Zinc  Co.,  57  Id.  616; 
Shaw  V.  PoH  Philip  Mining  Co.,  13  Q.  6.  Div.  103.  But  he 
contends  that  the  plaintiffs  were  negligent  in  accepting  the 
new  certificates  without  taking  pains  to  ascertain  whether 
old  certificates  of  a  corresponding  number  of  shares  had  been 
surrendered,  and  a  transfer  made  upon  the  books  of  the  com- 
pany. 

Each  certificate  of  stock  in  the  defendant  company,  as  the 
plaintiffs  knew,  declared  that  the  shares  are  '*  transferable  by 
an  assignment  in  the  books  of  said  company  upon  a  surrender 
of  this  certificate.  When  a  transfer  shall  be  made  in  the 
books  of  the  company,  and  this  certificate  surrendered,  a  new 
one  will  be  issued."    See  Pub.  Stats.,  c.  113,  sec.  13. 

The  contention  is,  that  one  object  of  this  provision  was  the 
protection  of  the  corporation  against  the  frauds  of  its  officers 
in  issuing  false  certificates,  and  that  if  the  plaintiffs  in  these 
cases  had  required  that  a  certificate  of  shares  be  delivered  to 
them  with  an  assignment  of  it,  or  a  power  of  attorney  to  assign 
it.  Reed  could  not  have  committed  these  frauds.  We  do  not 
s^e  why  Reed,  having  been  intrusted  with  blank  certificates 
signed  by  the  president,  might  not  have  issued  certificates  to 
himself,  and  then  assigned  them  when  the  stock  was  sold, 
and  on  the  surrender  of  the  old  certificates  have  issued  neir 
certificates.  Perhaps  the  chances  of  detection  would  have 
been  slightly  greater  if  he  had  proceeded  in  this  way.  But 
certainly  this  provision  regulating  the  transfer  of  stock,  if 
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InttDded  w  a  protection  to  the  corporation  againtt  the  frauda 
of  Hi  cfBcerSy  is  insufficient  The  primaiy  porpoie  of  it  un* 
ioabtedly  was  to  prescribe  the  manner  in  which  snch  intangi* 
bk  property  as  shares  of  stock  should  be  transferred  from  one 
person  to  another,  and  it  required  the  transfers  to  be  made  on 
the  books  of  the  company  that  the  company  might  know  who 
hs  stecUudders  were,  and  it  required  the  surrender  of  the  old 
certificate  before  the  new  one  was  issued,  that  there  might  not 
be  two  or  more  certificates  outstanding  for  the  same  shares  of 
stock. 

The  gromid  on  which  a  corporation  is  held  liable  to  a  h&na 
fide  piurchaser  for  yalue  of  false  certificates  of  its  stock  issued 
mder  its  seal,  signed  by  the  proper  officers,  and  apparently 
genuine,  is,  fliat  the  certificates  are  statements  by  the  corpo- 
ration of  facts  which  it  is  its  duty  to  know,  and  which  cannot 
wen  be  known  to  the  purchaser.  It  is  the  duty  of  the  proper 
officers  of  the  corporation  to  ascertain  that  its  stock  has  been 
transferred  in  accordance  with  its  by-laws,  and  in  accordance 
with  law,  before  they  issue  a  new  certificate.  The  transfer, 
which  must  be  made  on  the  books  of  the  company,  must  be 
made  by  the  owner  of  the  old  certificate,  or  by  his  attorney  for 
him.  The  surrender  of  the  old  certificate  must  also  be  made 
by  him  or  by  his  attorney.  There  is  no  provision  that  it  shall 
be  made  by  the  purchaser,  as  the  assignee  or  the  attorney  of 
the  seller.  If  the  seller  undertakes  with  the  purchaser  to 
make  the  surrender  and  the  transfer  on  the  books  of  the  com« 
pany,  the  only  thing  left  for  the  purchaser  to  do  is,  to  call 
upon  the  corporation  for  the  new  certificate.  We  see  no  good 
reason  for  holding  that  there  is  a  duty  on  the  part  of  the  pur- 
chaser towards  the  corporation  to  see  to  it  that  the  seller 
cf  stock  surrenders  his  certificate  and  transfers  it  on  the 
books  of  the  corporation.  That  is  the  duty  of  the  corporation 
towards  both  the  seller  and  the  purchaser  before  it  issues  a 
new  certificate. 

If  the  purchaser  exhibits  to  the  corporation  a  forged  assign- 
ment of  stock,  or  a  forged  power  of  attorney  to  assign  it,  and 
thus  obtains  a  new  certificate,  which  he  sells,  he  is  liable  to  the 
corporation,  not  because  it  is  his  duty  to  attend  to  the  transfer 
of  etoek,  but  because  he  has  impliedly  represented  the  forged 
signature  to  be  the  genuine  signature  of  a  stockholder,  whereby 
he  has  deceived  the  corporation:  Bo$t(m  etc.  B.  R.  v.  Richard* 
am,  186  Mass.  478.  Before  the  passage  of  the  statute  of  1884| 
chapter  229,  if  not  since,  the  transfer  of  stock  was  usually  at^ 
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tended  to  by  brokers,  if  the  stock  was  bougbt  and  sold  through 
brokers.  Manj  shares  of  stock  represented  by  a  single  ce^ 
tificate  were  often  sold  in  parcels  to  many  different  persons, 
and  the  seller  made  but  one  surrender,  with  powers  of  atto^ 
ney  to  transfer  the  parcels  to  the  different  purchasers.  A  pa> 
chaser  of  stock  violated  no  duty  to  the  corporation  when  he 
trusted  to  the  seller  to  make  the  assignment  and  the  sarren- 
der  of  the  old  certificate.  The  utmost  that  can  reasonably  be 
contended  is,  that  the  fact  that  a  certificate  was  not  exhibited 
and  delivered  with  a  power  of  attorney  to  the  purchaser  was 
a  circumstance  to  be  considered  upon  the  question  whether 
the  purchaser  acted  in  good  faith  and  with  due  care. 
•  In  the  first  case,  it  is  expressly  istgreed  that  ^^Henshaw  and 
Company  acted  in  good  faith,  and  the  whole  transaction,  on 
their  part,  was  in  accordance  with  their  general  custom,  and 
in  accordance  with  the  general  custom  of  brokers  in  Boston"; 
that  ^'nearly  all  of  the  transfers  of  defendant's  stock  made  on 
its  books  while  said  Reed  was  its  treasurer,  and  being  up- 
wards of  two  thousand  in  number,  were  made  by  said  Reed 
as  attorney  of  the  parties  making  the  transfer";  and  that 
''several  hundred  of  said  transfers,  the  validity  of  which  hss 
never  been  questioned  by  said  corporation,  were  made  by  vir- 
tue of  powers  of  attorney  like  that  given  by  Henshaw  and 
Company,  and  where  no  certificate  of  the  stock  so  transferred 
was  ever  issued  to  the  person  or  firm  giving  the  power  of  at- 
torney for  the  transfer,"  it  not  being  ''the  general  custom  of 
brokers  in  the  city  of  Boston  to  take  certificates  of  stock  in 
their  own  names,"  when  "transferred  to  them  for  the  purpose 
of  sale."  On  these  facts,  we  think  it  clear  that  Allen  exer* 
cised  due  care  in  obtaining  a  transfer  of  the  stock,  and  that 
Reed,  in  making  the  transfer,  was  not  his  agent,  but  the  agent 
of  Henshaw  and  Company,  or  the  undisclosed  principaL  In 
issuing  the  new  certificate,  he  was  the  agent  of  the  defendant, 
and  as  the  plaintiff  cannot  now  be  put  in  statu  ftto,  the  de- 
fendant must  bear  the  loss. 

In  the  second  case,  the  plaintiff  received  from  Reed,  as 
broker,  a  certificate,  in  her  name,  of  the  stock  which  he  said 
he  had  bought  for  her,  and  there  is  nothing  to  show  that  this 
was  not  the  usual,  way  in  which  brokers  transacted  such  bud- 
ness.  Apparently,  Mrs.  Craft  acted  as  a  purchaser  through  a 
broker  usually  acted,  and  we  see  no  want  of  due  care  on  her 
part. 

Another  question  arises  in  her  case  from  the  fad  that  Reed. 
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wbo  eommiited  the  fraud  upon  the  defendant,  was  also  her 
agent  in  the  transaction.  If  he  be  regarded  as  acting  in  two 
capacities,  and  as  having  committed  the  fraud  in  his  capacity 
as  treasurer,  he  yet,  as  her  agent,  knew  of  and  participated  in 
it  Is  this  knowledge  to  be  imputed  to  her  in  determining 
her  rights  against  the  defendant? 

The  general  rule  is,  that  notice  to  an  agent,  while  acting 
for  his  principal,  of  facts  affecting  the  character  of  the  trans- 
action, ia  constructiTe  notice  to  the  principal:  Svit  ▼.  Wood* 
haU,  118  Mass.  391;  Natumal  Security  Bank  y.  Cushman,  121 
Id.  490;  Sartwdl  y.  North,  14d  Id.  188;  The  DietiUed  Spirtis,  11 
Wall.  856.  There  is  an  exception  to  this  rule  when  the  agent 
is  engaged  in  committing  an  independent  fraudulent  act  on 
his  own  account,  and  the  facts  to  be  imputed  relate  to  this 
fraadulent  act  It  is  sometimes  said  that  it  cannot  be  pre- 
SDmed  that  an  agent  will  communicate  to  his  principal  acts 
of  fraud  which  he  has  committed  on  his  own  account  in 
transacting  the  business  of  his  principal,  and  that  the  doc- 
trine of  imputed  knowledge  rests  upon  a  presumption  that  an 
agent  will  oomraunicate  to  his  principal  whatever  he  knows 
ooDceming  the  business  he  is  engaged  in  transacting  as  agent. 
It  may  be  doubted  whether  the  rule  and  the  exception  rest 
on  any  such  reasons.  It  has  been  suggested  that  the  true 
reason  for  the  exception  is,  that  an  independent  fraud,  com- 
mitted by  an  agent  on  his  own  account,  is  beyond  the  scope 
of  his  employment,  and  therefore  knowledge  of  it,  as  matter 
of  law,  cannot  be  imputed  to  the  principal,  and  the  principal 
cannot  be  held  responsible  for  it.  On  this  view,  such  a  fraud 
bears  some  analogy  to  a  tort  willfully  committed  by  a  ser- 
vant for  his  own  purposes,  and  not  as  a  means  of  performing 
the  business  intrusted  to  him  by  his  master.  Whatever  the 
reason  may  be,  the  exception  is  well  established:  Kennedy  v. 
Green,  3  Hylne  <fe  K.  699;  Espin  v.  Pembertany  8  De  Qex  &  J. 
547;  SoUand  v.  HaH,  L.  R.  6  Gh.  678;  In  re  European  Bank, 
L  R.  6  Oh.  358;  Cave  v.  Cave,  16  Gh.  Div.  639;  Ketttewell  v. 
Wateon,  21  Id.  686,  707;  Innerarity  v.  MerehanU'  National 
Bankf  139  Mass.  882;  62  Am.  Rep.  710;  DiUaway  v.  Butler^ 
185  Mass.  479;  Atlantic  Cotton  Mills  v.  Indian  Orchard  Mills, 
147  Id.  268;  9  Am.  St  Rep.  698;  Howe  v.  Newmarch,  12  Allen, 
49. 

This  case  seems  to  us  to  fall  within  this  exception.  Al- 
though the  fraudulent  act  of  Reed  may  not  have  been  com- 
aaitted  with  the  intention  of  cheating  the  plaintiff,  yet  that 
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April  1, 1882,  as  in  said  writing  Agreed,  but  that  plaintifib  ez< 
preBsly  waived  the  non-perforinance  of  said  contract  in  point 
of  time,  and  both  parties  agreed  that  the  performance  of  the 
said  contract  should  proceed  after  said  specified  time;  that 
the  plaintiffs  performed  and  stood  ready  at  all  proper  times 
to  perform  the  said  contract  on  their  part,  but  the  defendants, 
unmindful  of  their  obligations  thereunder,  on  the  twenty* 
fourth  day  of  May,  1882,  refused  to  perform  their  said  con- 
tract, and  have  ever  since  neglected  and  refused  to  perform 
the  same,  whereupon  an  action  accrued  to  the  plaintiffs'  for 
damages  for  the  breach  of  said  contract.  And  the  plaintiffs 
further  say  that  they  suffered  great  loss  and  damage  by  rea- 
son of  the  breach  of  their  said  contract  by  the  defendants;  and 
specially  allege  that,  in  view  of  the  making  of  the  said  con- 
tract, they  expended  large  sums  of  money  in  building  build- 
ings, and  otherwise  preparing  to  put  said  machines,  for  which 
they  had  so  contracted  with  the  defendants,  in  use  in  the 
manufacture  of  matches;  and  by  reason  of  the  defendants' 
said  defaults  plaintiffs  lost  large  sum?  of  money  in  respect  of 
said  buildings  and  said  busiDess,  and  were  greatly  delayed, 
interrupted,  and  stopped  in  said  business,  and  lost,  by  reason 
of  such  defaults  of  defendants,  large  sums  of  money  and  great 
profits,  and  the  use  of  such  buildings,  all  of  which  buildings, 
business,  use  of  buildings,  and  profits  were  in  contemplation 
of  both  parties  as  dependent  on  the  defendants'  performance 
of  their  contract  at  the  time  of  the  making  of  such  contract" 
The  exhibit  A  referred  to  and  annexed  was  as  follows: — 

''Athol,  Mass.,  March  1,  1882. 
''We,  the  undersigned,  agree  to  furnish  the  Penn  Match 
Company,  Limited,  of  Philadelphia,  Pennsylvania,  one  setting 
and  one  roUing-off  machine  at  prices  named  (two  hundred 
dollars,  one  hundred  dollars),  cash,  f.  o.  b.,  on  or  before  April 
13,  1882.  Hapgood  and  Smith." 

The  second  count  differed  from  the  first  only  in  asserting 
that  the  agreements  made  by  the  defendants  required  them 
to  furnish  plaintiffs  with  four  setting-machines  and  one 
rolling-machine  according  **to  written  memorandum  of  such 
contract."  The  memorandum  thus  referred  to  was  written 
underneath  the  agreement  set  out  in  the  first  count,  and  was 
as  follows:  — 

^'Accept  order  in  addition  to  above  of  four  setting  and  one 
rolling-off  machines,  to  be  furnished  as  soon  as  possible  there- 
after. Hapgood  and  Smith." 
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The  Ihird  oonnt  was  also,  in  eubstance,  like  the  first,  except  that 
it  stated  an  agreement  to  have  been  made  by  defendants  un- 
der seal,  dated  March  1, 1882,  and  signed  by  them,  and  purport- 
ing to  be  a  contract  *'to  furnish  the  Penn  Match  Company, 
Limited,  of  Philadelphia,  Pennsylvania,  for  one  year  from  date, 
three  hundred  gross  of  the  best  quality  match-splints  per  day, 
or  any  such  quantity  as  they  may  order."  The  complaint  was 
demurred  to  on  the  following  grounds:  ^*  1.  Said  declaration 
and  the  several  counts  thereof  do  not  set  forth  any  cause  of 
action  substantially  according  to  the  rules  contained  in  the 
statutes  of  the  commonwealth  relating  to  pleading;  2.  The 
several  contracts  in  writing  set  out  in  said  declaration  are 
without  mutuality,  and  never  were  binding  on  the  defend- 
ants." When  the  case  came  on  for  trial  in  the  superior 
court,  it  was  agreed  that  the  questions  raised  by  the  demurrer 
might  be  there  raised.  Kenipton,  though  formerly  a  partner 
with  the  other  plaintifiTs,  withdrew  from  the  firm  before  this 
action  was  begun.  The  evidence  offered  tended  to  show  that, 
in  February,  1882,  Abbott,  Kempton,  and  Kee  agreed  tQ  form 
a  limited  liability  company*  under  the  laws  of  Pennsylvania, 
to  carry  on  the  manufacture  of  matches  in  Philadelphia,  under 
the  name  of  the  Penn  Match  Conipany,  Limited,  and  to  build  a 
factory  if  they  could  obtain  the  machines  hereinbefore  referred 
to  from  the  defendants,  who  only  could  furnish  them.  The 
plaintiffs  thereupon  applied  to  the  defendants,  who  entered 
into  the  contract  in  question.  The  plaintiffs,  at  the  time,  stated 
to  defendants  their  purpose  to  form  a  company,  and  that  they 
would  not  proceed  with  its  organization,  nor  cause  a  factory 
to  be  built,  unless  they  could  make  the  contract  with  the  de- 
fendants to  furnish  the  machines.  The  contracts  were  there- 
npoQ  signed  by  the  defendants,  at  their  respective  dates;  but 
subsequently,  by  letter  of  May  24,  1882,  the  defendants  re- 
fused to  furnish  the  machines.  Afterwards,  by  an  agreement 
dated  October  3,  1883,  plaintiffs  perfected  the  organization  of 
the  proposed  company.  A  factory  was  then  built  for  it,  and 
it  began  to  do  business.  Plaintiffs  offered  evidence  to  show 
the  expense  incurred  and  the  damages  sustained  by  the  com- 
pany, and  also  the  damages  to  them  as  individuals,  indepen- 
dent of  their  membership  of  the  company,  resulting  from  the 
refusal  of  the  defendants  to  deliver  machines  and  splints. 
Defendants,  on  their  part,  offered  in  evidence  a  judgment  in 
their  favor  in  the  case  of  Penn  Match  Co.  v.  Hapgood,  reported 
in  141  Mass.  145,  and  thereupon  they  asked  the  judge  to  rule 
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that  there  was  no  evidence  to  warrant  a  verdict  for  the  plain- 
tiff; that  the  contracts  were  in  terms  with  thePenn  Hatch 
Company,  Limited,  and  as  that  company  was  not  organized 
at  the  time  the  contracts  were  entered  into,  there  was  never 
any  contract  which  could  bind  that  company,  and  that  the 
plaintiffs  cannot  recover,  and  that  the  judgment  offered  in 
evidence  by  defendants  is  a  bar  to  this  action.  The  judge  re- 
fused to  rule  as  requested  by  the  defendants,  and  declared  the 
law  to  be  that  the  association,  by  the  agreement  of  October  3, 
1882,  is  so  different  from  the  organization  of  plaintiffs,  as  gen- 
eral partners,  that,  in  this  case,  no  damage  suffered  by  the 
association  can  be  recovered,  and  that  the  only  damages  re- 
coverable are  such  as  the  plaintiffs  themselves  suffered  inde- 
pendently of  the  membership  of  the  association.  The  caee 
was  then  reported  to  this  court  for  its  determination.  If  the 
rulings  were  correct,  the  damages  were  to  be  assessed  by  an 
assessor.  If  the  demurrer  should  be  sustained  on  a  ground 
carable  by  amendment,  such  amendment  should  be  permitted. 
If  thjd  verdict  ought  to  have  been  ordered  for  the  defendants, 
judgment  was  to  be  entered  for  them;  but  if  the  plaintiffs 
were  entitled  to  recover  other  and  further  damages,  the  ver- 
diet  was  to  be  set  aside,  and  a  new  trial  ordered. 

W.  8.  B.  Hapkin$^  for  the  plaintiffs. 
F,  P.  Oovlding^  for  the  defendants. 

■ 

Knowlton,  J.  According  to  the  terms  of  the  report  in  this 
case,  if  the^  demurrer  should  have  been  sustained  on  grounds 
which  could  have  been  removed  by  amendment,  the  plaintiffs 
are  to  be  permitted  to  amend.  The  defendants  have  made  no 
point  upon  the  use  of  the  present  tense  instead  of  the  past 
tense  in  the  allegation  in  the  writ  as  to  the  partnership  of  the 
plaintiffs,  and  if  that  is  material  it  may  be  corrected  by  amend- 
ment. In  each  count  of  the  declaration,  after  alleging  that 
there  was  a  valuable  consideration  for  the  defendants'  contract, 
the  plaintiffs  aver  that  the  contract  was  reduced  to  writing, 
and  set  out  as  the  contract  a  writing  which  shows  no  consider- 
ation nor  mutuality,  but  merely  an  undertaking  on  one  side. 
To  state  the  contract  truly,  they  should  set  out  in  each  count 
their  own  agreement,  which  constituted  the  consideration  for 
the  agreement  made  by  the  defendants. 

The  substantive  grounds  of  defense  rest  upon  the  rulings 
and  refusals  to  rule  in  regard  to  the  effect  of  the  evidence* 
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There  was  an  attempt  to  recover  under  the  contracts  now  before 
us  by  a  suit  brought  in  the  name  of  the  Penn  Match  Com- 
pany, Limited,  against  these  defendants.  In  that  case  the 
plaintiff  was  alleged  to  be  a  corporation,  and  the  hearing  and' 
decision  were  upon  a  demurrer  which  admitted  that  allegation 
to  be  true.  If  we  assume  that  the  limited  partnership  organ- 
ixed  under  the  laws  of  Pennsylvania  was  so  far  an  entity  sepa- 
rate from  the  persona  who  were  members  of  it  that  it  dould 
sue  and  be  sued  in  this  commonwealth  as  a  corporation  can, 
it  is  quite  clear  that  it  was  not  a  party  to  the  contracts  de- 
clared on:  Penn  Match  Co.  v.  Hapgoody  141  Mass.  145.  If  a 
contract  is  made  in  the  name  and  for  the  benefit  of  a  projected 
corporation,  the  corporation  after  its  organization  cannot  be- 
come a  party  to  the  contract,  even  by  adoption  or  ratification 
of  it:  Kelner  v.  Baxter,  L.  R.  2  Com.  P.  174;  Ounn  v.  London 
tie.  Ins.  Co.,  12  Com.  B.,  N.  S.,  694;  Methado  v.  Porto  Alegre 
etc.  Ry^  L.  R.  9  Com.  P.  503;  In  re  Empress  Engineering  Co.^ 
16  Ch.  Div.  125. 

Upon  the  facts  reported  in  the  present  case,  the  defendants 
as  well  as  the  plaintiffs  must  have  understood  that  the  limited 
partnership  was  only  projected,  and  that  the  plaintiffs,  acting 
jointly  as  individuals  or  as  general  partners,  constituted  the 
Duly  party  who  could  contract  with  the  defendants  in  the  man- 
ner proposed.  It  is  evident  that  both  parties  intended  to  enter 
into  binding  contracts.  As  recited  in  the  report,  for  the  pur- 
pose of  carrying  out  their  agreement  to  form  a  limited  part- 
nership, "and  in  the  name  of  and  for  the  benefit  of  the 
projected  company,  the  plaintiffs  applied  to  the  defendants, 
who  made  the  contracts  in  question,  and  the  plaintiffs  made 
kuowD  to  the  defendants  that  the  projected  company  would 
proceed  with  its  organization,  and  would  cause  a  factory  to  be 
built  for  it,  only  in  case  they  could  make  a  contract  with  the 
defendants  to  furnish  the  machines." 

We  are  of  opinion,  in  view  of  the  facts  known  to  both  par- 
ties, that  the  plaintiffs  must  be  deemed  to  have  been  jointly 
ooDtracting  in  the  only  way  in  which  they  could  lawfully  con- 
tract, and  that  they  assumed  the  name  Penn  Match  Com- 
pany, Limited,  as  that  in  which  they  chose  to  do  business  in 
reference  to  the  projected  limited  partnership  until  their  organ* 
isation  should  be  completed,  and  they  should  turn  over  the 
business  to  the  new  company,  which  would  be  composed  of 
themselves  in  a  new  relation.  This  seems  to  be  warranted  by 
the  language  of  the  report,  and  entirely  consistent  with  their 
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purpose  made  known  to  the  defendants;  and  In  this  way  only 
can  effect  be  given  to  their  acts. 

The  judgment  in  the  former  suit  is  no  bar  to  this  action,  for 
that  suit  was  brought  by  a  different  plaintiff. 
,  On  the  subject  of  damages,  the  report  does  not  sufficienUj 
state  the  evidence  to  enable  us  fully  to  determine  the  rights  of 
the  parties.  As  we  understand  the  rule  laid  down  by  the  pre- 
siding justice,  that  '^  the  only  damages  which  can  be  recovered 
are  such  as  the  plaintiffs  themselves  have  suffered  indepen- 
dently of  their  membership  of  the  association/'  we  are  of  opin- 
ion that  it  is  too  narrow.  In  the  view  which  we  take  of  the 
agreement,  the  plaintiffs  contracted  for  articles  to  be  delivered 
to  themselves.  They  informed  the  defendants  that  they  had 
agreed  to  organize  a  limited  partnership,  of  which  they  were 
to  be  the  sole  membersi  and  that  they  made  the  contracts  to 
enable  them  profitaUy  to*  carry  on  business  in  their  new  or- 
ganization. By  reason  of  the  defendants'  breach  of  contract, 
the  plaintiffs  were  unable  to  turn  over  to  the  new  company  the 
property  which  they  should  have  received  for  that  purpose, 
and  they  have  been  unable  to  establish  that  company,  and 
start  it  in  its  work  under  such  favorable  auspices,  and  with 
euch  an  equipment  for  the  transaction  of  a  profitable  business, 
as  if  the  defendants  had  performed  their  contracts.  The  only 
damages  for  which  the  defendants  are  liable  to  any  one  must 
be  recovered  in  this  action;  and  inasmuch  as  the  machines 
could  not  be  procured  in  the  market,  we  are  of  opinion  that 
the  parties  must  be  presumed  to  have  contracted  in  reference 
to  the  declared  purpose  for  which  they  were  to  be  furnished, 
and  that  that  purpose  may  be  considered  in  assessing  the  dam- 
ages: Somen  y,  Wright,  115  Mass.  292;  Townsend  v.  Niekerton 
Wharf  Co.,  117  Id.  501;  Manning  v.  Fitch,  138  Id.  278;  White- 
head  and  Atherton  Machine  Co.  v.  Ryder,  139  Id.  866;  Cory  v. 
Thames  Ironworks  and  Shipbuilding  Co.,  L.  R.  8  Q.  B.  181; 
Portman  v.  Middleton,  4  Com.  B.,  N.  8.,  822;  McHose  v.  Fut- 
mer,  73  Pa.  St.  865. 

We  do  not  intimate  that  the  plaintiffs  are  to  receive  any 
damages  as  members  of  the  limited  partnership,  but  only  that 
the  damages  which  they  suffered,  if  any,  by  reason  of  the  de- 
fendants' preventing  them  from  successfully  establishing  and 
fitting  out  a  business  to  be  conducted  by  them  as  a  L'mited 
partnership,  may  be  recovered.  The  mere  fact  that  they  ar- 
ranged to  conduct  their  business  by  a  limited  partnership  un- 
der the  statute  of  Pennsylvania  does  not  deprive  them  of  the 
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rights  which  they  then  had  in  the  business,  nor  of  the  advan- 
tages which  properly  belonged  to  it  The  value  of  the  articles 
<:ontracted  for  may  be  estimated  in  reference  to  their  intended 
use  in  the  business  for  which  the  defendants  were  to  furnish 
them. 

The  plaintiffs  are  to  have  leave  to  amend  their  writ  and 
declaration  as  they  shall  be  advised,  and  the  case  is  to  stand 
fortiiaL 

So  wdered.  ^___ 

OoKPORATioira.  —  A  eorporatioii  is  a  legal  entity,  eepArate  and  dirtinet 
from  tbe  indiTidnals  who  are  iti  stockholdera,  and  la  not  aflfoeted  by  the  per- 
nghta,  obligationa,  or  tranaaotions  of  its  individnal  stockholders  with 
peraona»  whether  snch  rights  accmed  or  oKligations  were  incurred  before 
er  after  inoorporation:  JfboTBfl^  ffdw.  Co.  v.  Towen  Bdm.  Cb.«  87  Ala.  206; 
U  An.  81  Bop.  tt 


LiNDSBY    v.    LbIGHTON. 

[1£0  Massachusrts,  28S.] 

LavDLOKD^  Who  Liabls  as.  —  One  may  be  a  landlord  who  is  not  an  owner, 
and  a  landlord  oannot  escape  from  his  obligation  as  snoh  by  showing  that 
he  is  not  an  owner  of  the  property.  A  verdict  against  one  as  a  landlord 
of  premises,  the  title  to  which  is  in  his  wife,  is  sustained  by  evideneo 
that  when  applied  to  by  pUinti£^  and  asked  whether  he  had  a  tenement 
to  let,  ho  answered  "  yes,"  gave  plaintiff  the  key,  talked  with  him  abont 
repairs*  and  afterwards  collected  rent  from  him  for  several  months,  giv- 
tag  reoeipts  therefor,  generally  in  his  own  name. 

Lamixlobd  is  Answsrabls  vob  Dsnon  nr  thb  Pbemibbs  of  Which  Hs 
HAS  Ko  Actual  Kkowlsdob;  and  through  which  his  tenants  are  in- 
jured. The  landlord's  duty  is  that  of  oare,  and  his  ignorance  is  no 
dflfftnsOi 

ToBT  for  injuries  to  plaintiff  by  &lling  down  a  flight  of 
steps  leading  from  a  tenement  leased  to* him  by  the  defendant. 
The  title  to  the  property  was  in  the  defendant's  wife.  There 
was  testimony  tending  to  show  that  the  plaintiff,  in  Novem- 
ber,  1887,  called  upon  the  defendant,  and  asked  him  if  he  had 
a  tenement  to  let.  The  defendant  answered  ^^  yes,"  and  gave 
plaintiff  the  key  to  the  tenement,  talked  with  him  about  re* 
pairs,  saying  he  should  not  do  much  in  that  way  because  he 
intended  to  make  a  change  in  the  building,  collected  the  rents 
for  each  month  from  December,  1887,  to  October,  1888,  nearly 
always  giving  receipts  therefor  in  his  own  name;  that  after 
the  accident,  defendant  said  if  he  was  to  blame  he  was  ready 
to  make  it  right;  that  he  would  see  plaintiff  again  about  it. 
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There  was  no  evidence  of  any  knowledge  on  the  part  of  the 
defendant  of  the  defects  from  which  the  accident  occurred, 
but  the  evidence  tended  to  show  that  the  premises  were  in  the 
same  condition  as  when  plaintiff  hired  them,  and  that  the  de- 
fendant passed  over  the  premises  from  time  to  time  when  he 
went  to  the  huilding  to  collect  rent  and  for  other  purposes. 
The  defendant  requested  the  judge  u>  rule  that  plaintiff  was 
not  entitled  to  maintain  the  action,  because  the  evidence  did 
not  show  that  defendant  was  the  landlord  at  the  time  of  the 
injury;  that  there  was  no  evidence  of  any  knowledge  on  the 
part  of  defendant  of  the  defects  from  which  the  accident  oc- 
curred; and  third,  '*  that  the  obligation  of  the  landlord  to  repair 
common  ways  and  passages  has  not  been  extended  so  far  as  to 
require  a  reconstruction  of  the  ways  on  a  different  plan,  if  the 
ways  as  they  existed  when  the  premises  were  hired  were  not 
altogether  convenient  or  safe  by  reason  of  some  fault  in  the 
original  plan  which  was  apparent."  The  judge  refused  to 
rule  as  requested,  and  instructed  the  jury  that  the  defend- 
ant's duty  was  to  use  reasonable  care  to  keep  the  platform  and 
steps  in  proper  condition,  and  that  he  would  be  liable  for  the 
want  of  such  care,  although  he  had  no  knowledge  of  the  de- 
fect, if  the  injuries  of  the  plaintiff  were  occasioned  solely  by 
the  defendant's  failure  to  use  reasonable  care  to  keep  the  steps 
in  proper  condition.    Verdict  for  plaintiff. 

/.  W.  Corcoran  and  H.  Parker^  and  0.  C.  Felton^  for  the 
plaintiff. 

/.  Smithy  for  the  defendant. 

G.  Allen,  J.  1.  It  was  a  question  of  fact  whether  the  rela- 
tion of  landlord  and  tenant  existed  between  the  parties.  The 
actual  ownership  of  the  premises  is  only  one  element  to  be 
considered  in  determining  this  question.  One  may  be  a  land- 
lord who  is  not  the  owner.  The  tenant  cannot  escape  from 
his  obligations  by  showing  that  bis  landlord  had  no  legal  title; 
nor  can  the  landlord  escape  from  his  obligations  by  showing 
the  same  thing.  The  obligations  of  the  tenant  to  his  landlord, 
and  of  the  landlord  to  his  tenant,  are  reciprocal;  and  they  de- 
pend upon  the  existence  of  that  relation,  and  not  upon  the 
validity  of  the  landlord's  title  And  the  same  rule  is  appli- 
cable in  case  of  a  tenancy  at  will:  Cohh  v.  Arnold^  8  Met  398, 
402;  Hilhoum  v.  Fogg j  99  Mass.  11;  Holhrook  v.  Tbungf,  108 
Id.  83,  85.     The  court  properly  refused  to  rule  that  there  was 
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DO  evidence  from  which  the  jury  would  be  authorized  to  find 
that  the  defendant  was  the  landlord  of  the  plaintiff.  The  evi- 
dence tended  to  show  that  the  defendant  assumed  to  be  the 
owner  of  the  premises,  and  conducted  himself  as  such,  both 
before  and  after  the  accident,  and  assumed  the  position  of  land- 
lord, and  as  such  contracted  with  the  plaintiff. 

2.  It  was  not  necessary  to  show  that  the  defendant  had  ac- 
tnal  knowledge  of  the  defect.  His  duty  was  that  of  due  care; 
and  ignorance  of  the  defect  was  no  defense:  OiU  v.  Middleto% 
105  Mass.  477;  7  Am.  Rep.  648.  See  also  Readman  v.  Con- 
way, 126  Mass.  874;  Looney  v.  McLean,  129  Id.  88;  87  Am. 
Rep.  296;   Walkin$  v.  Ooodall,  138  Mass.  533. 

3.  There  was  no  occasion  to  give  the  third  instruction  asked 
for,  since  there  was  no  question  in  the  case  which  involved  the 
necessity  of  a  reconstruction  of  the  platform  on  a  different 
plan.  The  plaintiff  did  not  complain  of  the  plan  of  constmc- 
tioD,  but  of  the  looseness  of  a  board  or  plank. 

Exceptions  overruled. 

LumjOMD  AM-D  Tknaat.  —  As  to  th«  liability  of  a  lessor  to  his  tenant  for 
amisuiees  or  injuries  from  a  failore  to  repair  the  leased  premises:  Note  to 
0%  </  LowM  y.  SpaukUng,  60  Am.  Dee.  776-779;  note  to  Oodley  v.  Hagerty, 
WId.  783;  7S4;  Carmm  ▼.  Ocdieg,  26  Pa.  St.  Ill;  67  Am.  Deo.  404.  A  land- 
Isnl  leasing  npper  stories  of  his  bnilding  for  business  purposes,  representing 
ttiOD  to  be  suffidentlj  strong  for  that  use,  but  knowing  them  to  be  other- 
wiM^  is  liable  for  injuries  to  tenants,  to  whom  he  sabeequently  lets  the  lower 
stales,  recttTed  £rom  an  overloading  of  the  upper  floors  by  the  upper  tenant: 
Brmtwiek-BaOBe-ihUender  Co.  ▼.  Bees,  69  Wis.  442.  So  the  landlord  dirid- 
iig  his  building  into  several  tenements,  and  retaining  oontrol  of  the  halls  and 
stainrays  for  the  eommon  use  of  all  the  tenants,  is  liable  for  injuries  sus- 
tuned  by  reason  of  defeets  in  such  halls  and  stairways,  though  he  is  not 
nsponsible  for  defects  which  do  not  render  the  halls  and  stairways  reason- 
ab^  unfit  lor  nae,  or  which  reasonable  care  and  skill  would  not  pr^ent: 
(fUhnm  T.  BeSUff,  60  K.  J.  L.  26;  nor  is  a  landlord  of  business  property  re- 
sponsible  to  his  tenant's  serrant  for  personal  injuries  resulting  from  a  defect- 
ive ilsirway  upon  the  premises  used  in  connection  with  the  business  of  the 
taisat^  unless  the  lease  expressly  corenants  that  the  landlord  should  make 
«eh  rspaii%  tbe  iiegleet  to  make  whieh  oanaed  the  dsfeet  complained  of: 

WUkmY.  TreadweO.  61  Od.  68. 
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commissioners'  note;  Gen.  Stats.,  c.  90,  sec.  7;  Pub.  Stats.,  c. 
124,  sec.  18. 

As  this  right  is  a  valuable  interest  in  property  within  the 
commonwealth,  which  is  assignable  in  equity,  we  are  of  opin- 
ion that  it  can  be  reached  by  creditors,  under  the  Public  Stat- 
utes, chapter  151,  section  2,  clause  11,  as  amended  by  the 
statute  of  1884,  chapter  285.  Suits  similar  to  this,  under 
statutes  resembling  ours,  have  been  maintained  elsewhere, 
and  the  means  whereby  the  land  has  been  applied  to  the  pay- 
ment  of  the  plaintiff's  debt  seem  to  be  within  the  ordinary 
powers  of  a  court  of  equity:  Payne  v.  Becker^  87  N.  Y.  153; 
Tompkins  v.  Fonda,  4  Paige,  448;  Davison  t.  Whittlesey ^  1 
McAr.  163;  Boltz  t.  Stoltz,  41  Ohio  St.  540. 

In  Mason  y.  Mason,  140  Mass.  63,  the  conveyance  was  of  an 
inchoate  right  of  dower  by  a  married  woman  in  the  lifetime  of 
her  husband.  Mazon  v.  Oray,  14  R.  I.  641,  was  decided  on 
the  ground  that  there  were  no  statutes  of  Rhode  Island  which 
gave  the  court  jurisdiction,  and  that  the  case  was  not  within 
the  general  equity  jurisdiction  of  the  court  The  decree  dis- 
missing the  bill  must  be  reversed,  and  the  demurrer  over- 
ruled. 

So  ordered.  

Riear  of  Dowsr  itntil  Assiqiikd  ic  a  mere  ehoee  in  aotion,  and  Bottiib> 
Jeot  to  ezecatio&:  Camall  v.  WUboh,  21  Ark.  G2;  76  Am.  Deo.  351;  nor  »  an 
QnaMigned  dower  sabject  to  attachment:  Jiauadi  v.  Moon,  48  Iowa,  611;  80 
Am.  Rep.  412. 
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QmoBB  DB  Faoto.  —  Okb  Suxd  for  Intkrfxrino  wtth  tub  Pbbsov  oa 
Pbofbrtt  of  Anothbb,  aad  attempting  to  JnBtifjr  on  the  gronnd  tbtt 
hia  act  was  properly  done  by  him  am  a  pnblic  officer,  mnst  Bhow,  not 
merely  that  he  was  an  officer  de  faeio,  but  that  he  waa  duly  and  regu- 
larly qualified  to  act  as  such  officer. 

OmoEK  DE  Facto.  —  One  Makino  an  Arrest  as  a  Poucb-offioxb  must, 
WHEN  Suxd  for  Assault  and  False  Imprisonuxnt,  prove  hia  legal 
qualifieatiotta  aa  auch  officer,  or  that  he  pnblidy  acted  and  waa  raoog- 
nised  aa  auch  officer  before  or  after  act  brought  in  qneation. 

Action  for  assault  and  false  imprisonment.  The  defendant 
justified  on  the  ground  that  he  was  a  police-officer,  and  as 
such  arrested  the  plaintiff  for  drunkenness.  The  evidence 
showed  that  the  defendant  arrested  plaintiff,  saying  to  him  at 
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the  time,  *^I  am  an  officer;  I  arrest  yon  for  disturbing  a  reli- 
gious meeting  and  for  drunkenness,"  and  that  after  such  arrest 
the  plaintiff  was  tried,  convicted,  and  sentenced  for  the  crime 
for  which  he  was  arrested,  and  that  the  warrant  under  which 
the  arrest  was  made  had  a  return  thereon,  signed  by  the  de- 
fendant as  a  police-officer.  There  was  no  other  evidence  con- 
cerning defendant's  official  position  whatever,  or  that  he  had 
ever  acted  as  such  officer  except  in  making  the  arrest  in  ques- 
tion. The  judge  thereupon  ruled,  at  the  instance  of  the  plain- 
tiff, that  there  was  no  evidence  to  justify  a  jury  in  finding  that 
the  defendant  was  a  police-officer.     Verdict  for  the  plaintiff. 

W.  S.  B,  HapkinSj  for  the  defendant. 

/.  W.  Corcoran^  for  the  plaintiff. 

C.  Allen,  J.  If  one  who  has  assumed  to  interfere  with  the 
person  or  property  of  another  is  sued  therefor,  and  attempts  to 
justify  his  act  on  the  ground  that  it  was  properly  done  by  him 
as  a  public  officer,  it  is  for  him  to  show,  not  merely  that  he 
was  an  officer  defacto,  but  that  he  was  duly  and  legally  quali- 
fied to  act  as  such  officer.  This  has  been  intimated  hereto* 
fore  by  this  court  in  cases  where  the  question  was  not  directly 
presented:  Fowler  v.  Beheey  9  Mass.  231,  235;  6  Am.  Dec.  62; 
PeUniUa  v.  Stoney  119  Mass.  465,  468;  20  Am.  Rep.  335;  Shee- 
han'$  Ca»e,  122  Mass.  445,  446;  23  Am.  Rep.  374;  and  the 
doctrine  is  supported  by  a  great  weight  of  authority:  Pooler  v. 
Rud,  78  &le.  129;  Stuhhs  v.  Lee,  64  Id.  195;  18  Am.  Rep.  251; 
Brewster  v.  Hyde,  7  N.  H.  206;  Blake  v.  Sturtevant,  12  Id.  567, 
572;  Cummings  v.  Clark,  15  Vt.  653;  People  v.  Nostrand,  46 
S.  Y.  376,  382;  Green  v.  Burke,  23  Wend.  490,  503,  504;  Peo- 
pie  V.  Hopeon,  1  Denio,  574;  PeojOe  v.  Weber,  86  111.  283;^  Peo- 
fie  V.  Weber,  89  Id.  347;  Qourley  y.  Hankins,  2  Iowa,  75;  ^State 
V.  Dierberger,  90  Mo.  369;  Venable  v.  Curd,  2  Head,  582;  MU- 
ler  V.  Callaway,  32  Ark.  666.  In  like  manner,  when  one  sues 
to  recover  fees  due  to  him  as  an  officer,  he  must  show  that  he 
ia  an  officer  de  jure:  DoUiver  v.  Parka,  186  Mass.  499;  Pkelon 
V.  OrawviUe,  140  Id.  386. 

But  it  is  urged  that  an  officer  de  facto  is  prima  facie  an  offi- 
cer de  jure,  and  that  where  the  facts  relating  to  the  appoint- 
ment to  office  do  not  fully  appear,  an  inference  of  its  validity 
may  be  drawn  from  proof  of  his  having  acted  as  such.  How- 
ever this  may  be  in  a  case  where  the  party  seeking  to  justify 
his  act  produces  evidence  that  he  publicly  acted  and  was  rec- 
ognized as  an  officer  in  other  instances,  before  or  even  after 
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the  act  wbioh  is  brought  into  qQestion,  it  certainly  ia  not  aof- 
ficient  for  him  to  show  merely  that  he  aaeumed  to  act  as  an 
officer  in  doing  the  very  thing  which  he  aeeka  to  justify^  or  in 
other  proceedings  which  are  only  incidental  thereto.  If  that 
were  so,  his  authority  to  do  the  act  might  be  inferred  simply 
from  his  having  assumed  to  do  it:  State  v.  WiUon^  7  N.  H.  543; 
HaU  V.  Manchester,  89  Id.  295;  Qovlding  v.  Clarh,  84  Id.  148; 
Wilcox  V.  amiih,  5  Wend.  281;  21  Am.  Dec.  213;  StcAe  v.  Car- 
roU,  88  Conn.  449;  9  Am.  Rep.  409;  1  Greenl.  Ev.,  sees.  88, 
92.  In  the  present  case,  there  was  no  evidence  sufficient  to 
warrant  a  finding  that  the  defendant  was  a  police-officer. 
Exceptions  overruled.        

Thb  Aon  OF  AH  OmoxE  db  Facto,  though  from  oooiidorationt  of  pnblie 
policy  thoy  aro  Talid  and  Innding  aa  to  tho  pnblio  and  third  peraona,  are  in- 
valid aa  to  thomselv^:  Note  to  HildrdK  ▼.  Mclmtkre,  19  Am.  Dec.  68^  S9; 
HamUn  v.  Kanaftr^  16  Or.  466;  3  Am.  St.  Rep.  176.  When  an  officer  aala 
up  his  title  to  an  office  in  jnatification  of  his  official  act,  for  which  an  aetioa 
is  broaght»  he  mnet  prove  his  legal  title  to  the  office;  and  it  is  not  suffident 
that  he  shows  he  was  an  officer  cfe  fatio:  Chrace  v.  Teagve,  81  Me.  659. 


Williams  v.  Spenobb. 
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Will.  —  Opihions  ow  thx  AmffriNo  Witmissis  of  a  Will  BBSPBcmia 
THB  Sanitt  07  THS  TiSTATOR,  formed  at  the  time,  are  competent  evi- 
dence; but  it  is  otherwise  with  their  opinions  formed  either  before  er 
afterwards. 

Appeal  from  decree  of  the  probate  court  admitting  to  pro- 
bate the  will  of  Polly  Crosby. 

F.  P.  Goulding  and  J.  Jf.  Cochrany  for  the  appellantB. 

W,  S.  B.  Hopkins  and  H,  J.  Clarke^  for  the  appellee. 

Knowlton,  J.  How  far  the  opinion  of  witnesses  as  to  the 
mental  condition  of  a  testator  may  be  received  in  evidence  in 
proceedings  to  establish  the  validity  of  a  will,  is  a  question 
about  which  there  is  a  great  conflict  of  authority.  In  this 
commonwealth,  and  in  the  courts  of  common  law  in  England 
and  in  many  of  the  states  of  this  country,  it  is  held  that  an 
ordinary  witness  cannot  give  a  mere  opinion,  whatever  oppor- 
tunities of  observation  he  may  have  had.  On  the  other  hand, 
in  the  ecclesiastical  courts  of  England,  and  in  many  courts  in 
the  United  States,  all  witnesses  have  been  permitted  to  give, 
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not  only  facts  upon  which  an  opinion  may  properly  he  formed, 
bat  their  opinions  founded  on  those  facts.  It  is  universally 
held  that  an  attesting  witness  may  give  his  opinion,  formed 
at  the  time,  as  to  the  sanity  or  insanity  of  the  testator  when 
the  will  was  executed.  In  those  courts  where  opinions  are 
admitted  on  the  ground  that  conclusions  in  regard  to  the 
mental  condition  of  another,  formed  by  one  who  has  had  an 
opportunity  of  observing  him,  are,  in  themselves,  valuable  and 
unobjectionable  as  evidence,  there  may  be  good  reasons  for 
holding  that  the  final  opinion  of  the  witness  at  the  time  of 
the  trial  should  be  received.  But  where  a  different  doctrine 
is  held,  the  opinions  of  attesting  witnesses  to  a  will  stand 
apon  a  peculiar  ground.  The  witnesses  are  chosen  by  the 
t^tator,  and  are  thereby,  under  the  law,  charged  with  an  im- 
portant duty  in  relation  to  the  execution  and  proof  of  the 
wilL  It  may  be  presumed  that,  in  the  performance  of  that 
duty,  they  will  observe  carefully  the  appearance  of  the  testa- 
tor at  the  time,  and  form  an  opinion  as  to  his  sanity.  That 
opinion,  naturally  and  properly,  may  determine  their  action 
in  signing  or  refusing  to  sign  as  witnesses.  It  is  regarded  as 
a  hci  of  some  significance,  which  enters  into  the  transaction, 
and  which  the  court  should  be  permitted  to  know  and  con- 
rider,  like  any  other  faot  touching  the  execution  of  the  instru- 
ment. Upon  this  theory,  the  opinion  of  an  attesting  witness, 
farmed  at  another  time,  before  or  after  the  execution  of  the 
will,  should  stand  like  that  of  any  other  witness.  It  might 
be  competent  in  cross-examination  to  affect  the  value  of  his 
testimony  as  to  his  conclusion  at  the  time  of  attestation,  bqt 
it  could  not  be  received  on  account  of  the  value  to  be  attached 
to  it  as  a  mere  opinion. 

In  Pocle  ▼.  Riehardsouj  8  Mass.  330,  the  court  permitted  the 
witnesses  to  give  "the  judgment  they  formed  of  the  soundness 
of  the  testator's  mind  at  the  time  of  executing  the  will."  In 
Robinson  v.  Adamt,  62  Me.  369,  409,  16  Am.  Rep.  473,  re- 
ferring to  the  time  of  execution  of  a  will,  the  court  say:  ''It 
is  the  opinion  then  formed  that  is  admissible."  In  Clapp  v, 
FfUlerUm,  34  N.  Y.  190,  90  Am.  Dec.  681,  it  is  said  of  the  facts 
testified  to  by  the  witnesses,  which  occurred  at  the  time  of 
attesting,  that  '*it  is  legitimate  to  give  them  such  additional 
weight  as  may  be  derived  from  the  conviction  they  produced 
•t  the  time."  The  rule  is  stated  to  be,  that  subscribing  *' wit- 
oesset  are  permitted  to  testify  as  to  the  opinion  they  formed 
of  the  testator's  capacity,  at  the  time  of  executing  his  will": 
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1  Jarman  on  Wills,  4th  Am.  ed.,  76.  Redfield  says:  <'Itis 
admitted  in  nearly  all  the  cases  that  the  subscribing  wit- 
nesses to  the  will  are  competent  to  express  an  opinion  of  the 
testator's  apparent  sanity  at  the  time  of  execution":  1  Bed- 
field  on  Wills,  4th  ed.,  140.  The  only  case  to  which  we  have 
been  referred,  which  decides  that  a  subscribing  witness  may 
give  an  opinion  formed  afterward,  is  Runyan  ▼.  Price^  15  Ohio 
St.  1;  86  Am.  Deo.  459;  and  in  Ohio,  all  witnesses  who  have 
had  an  opportunity  of  observing  a  testator  are  permitted  to 
give  their  opinions,  founded  on  what  they  have  seen. 

We  are  of  opinion  that,  under  the  authorities  in  this  com- 
monwealth, the  testimony  of  the  attesting  witness  was  rightly 
excluded. 

Whether  the  declaration  of  the  witness  Upbam,  offered  to 
contradict  him,  should  have  been  received,  depends  upon 
whether  it  was  inconsistent  with  his  former  testimony.  II  it 
be  assumed  that  the  expression  **fit  to  make  a  will"  referred 
to  the  mental  condition  of  the  testatrix,  and  that  it  is  gener- 
ally known  that  a  person  of  full  age  and  sound  mind  is  fit  to 
make  a  will,  and  if  we  disregard  the  differences  of  opinion 
that  may  be  presumed  to  exist  as  to  what  constitutes  sound- 
ness of  mind  or  fitness  to  make  a  will,  we  cannot  say  that  the 
declaration  was  contradictory  to  the  previous  testimony.  It 
may  or  may  not  have  been,  according  as  the  facts  not  reported 
were  of  one  kind  or  of  another. 

The  witness  ^'gave  accounts  of  several  conversations  and 
acts  tending  to  show  soundness  of  mind."  That  certain  facts 
indicating  that  the  testatrix  was  of  sound  mind  could  be 
shown  by  his  testimony  did  not  necessarily  imply  that  he 
believed  her  to  be  sane.  We  do  not  know  the  full  significance 
of  those  acts  and  conversations,  and  other  facts  within  his 
knowledge  may  have  shown  that  she  was  insane.  Upon  this 
ground,  the  case  of  Hubbell  v.  BUseUj  2  Allen,  196,  is  an  au- 
thority in  favor  of  the  ruling.  Nor  upon  the  facta  reported 
can  we  say  that  his  testimony  that  *'he  never  saw  any  change 
in  her  intelligence,  coherence  of  speech,  or  memory "  while 
she  was  at  his  house,  after  the  death  of  her  husband,  proves 
that  he  believed  her  to  be  fit  to  make  a  will.  So  far  as  the 
bill  of  exceptions  shows,  and  so  far  as  we  have  information 
from  any  source,  she  may  have  been  all  her  life  of  such  men- 
tal capacity  and  condition  as  to  make  it  doubtful  whether  she 
was  ever  of  sound  mind,  and  the  witness  may  have  always 
considered  her  unfit  to  make  a  will. 


Jao.  1890.]  UuBBAY  V.  Bobibts.  209 

The  unreported  facts  of  the  case  may  have  been  snch  as  to 
make  the  evidence  competent.  If  the  testimony  had  been  r»- 
ceivedf  and  the  appellee  had  excepted,  we  should  have  assumed 
on  this  bill  of  exceptions  that  they  were  so.  But  against  the 
excepting  party,  who  must  establish  the  error  on  which  hp 
relies,  we  must  assume  that  they  were  not. 

Exceptions  overruled.        


Wnu— WmnsM.  —  Snbsoribing  witnesses  to  a  will  may  twiify  to  «h« 
epinioB  lormad  ol  Hm  testator's  mind  at  the  time  of  the  ssoemtion  of  the  wiU; 
lor  the  law  plaoea  them  aronnd  the  testator  to  try.  jndfs^  and  determine 
whether  the  capacity  to  make  a  will  exists  in  him  at  the  time  he  purports  to 
one:  i^rfCt  w.  ffim$e»  6  Oa.  324;  60  Am.  Dec  829. 
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finoiTBror  PsociSDaros.  —  Forxion  CaimroB  Who  AooiPTi  tbm  Baira- 
Rr  ov  ▲  DmttmsD  resnlting  from  an  offer  of  composition  of  an  insolvent 
debtor  with  his  creditors  made  in  insolvency  proceedings,  authorized 
by  the  statBte  of  Massaohnsetts,  is  bound  by  a  discharge  of  such  debtor 
■diee^eatly  gnated  in  such  proceedings^  beoanse^  by  such  acceptance, 
he  waives  lUe  right  to  object  that  the  legislature  of  that  state  had  no 
constitntiooal  right  to  pass  the  statute  discharging  the  debt. 

LnoLTBNor  Statutb,  CoKSTRnoTioN  07 — DucHAROB,  What  Dxbts  In- 
OLUDJD  ni.  — Where  a  statute  authorizes  the  discharge  of  an  insolvent 
debtor  from  all  debts,  which  have  been  or  shall  be  proved  against  his  es- 
tate^ a  debt  must  be  regarded  as  proved,  and  therefore  affected  by  his 
labeequent  discharge,  if  the  holder  thereof  knowingly  accepts  a  dividend 
rssalting  from  the  composition  of  such  debtor  with  his  creditors  pursuant 
to  aa  offer  made  by  the  debtor  in  such  proceeding. 

Action  to  recover  a  balance  alleged  to  be  due  for  goods  sold 
by  the  plaintiffs  to  the  defendant.  The  defense  consisted  of  a 
discharge  in  insolvency  proceedings.  The  defendant  had  filed 
ID  a  court  of  insolvency  a  proper  schedule  of  bis  property  and 
creditors,  in  which  appeared  the  names,  residence,  and  debts 
of  the  plaintiffs.  Defendant  then  filed  a  proposal  for  a  compo- 
sition with  his  creditors.  The  plaintiffs  were  notified  of  the 
insolvency,  and  of  the  offer  of  composition.  The  court  of  in- 
solvency made  a  decree  confirming  the  composition  proceed- 
ings, and  ordered  the  defendant  to  deposit  in  court  the  amount 
to  carry  them  out,  and  directed,  upon  his  doing  so,  a  dividend 
should  be  ordered  for  the  creditors.  Afterwards,  on  November 
16,  1886,  defendant  was  granted  his  discharge.  December  6, 
1886,  plaintiffs  wrote  to  the  register  of  insolvency  requesting 

Am.  8c.  Kar^  Vol  ZV.— U 
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him  to  remit  them  the  amount  of  the  dividend.  Thii  he  de* 
clined  to  do  ontil  they  signed  a  receipt  as  follows: — 

*'  Pbovidence,  R.  I.,  December  6,  1886. 
"  Received  of  F.  W.  Southwick,  register  of  probate  and  insol- 
▼ency,  143  dividend,  in  matter  of  composition  case  of  Peter 
Roberts,  insolvent  debtor.   Claim,  1215.    Dividend,  20  per  cent, 
$43/' 

This  receipt  was  signed  by  plaintiff  and  returned  to  the 
register  on  December  7th  of  the  same  yeari  and  he  there* 
upon  sent  them  a  check  for  the  amount 

W.  A.  aUe  and  A.  M.  Taft,  for  the  plaintiffs. 

W.  W.  Riee^  W.  H.  King,  and  H.  W.  Rice,  for  the  defendant. 

Enowlton,  J.  It  has  repeatedly  been  decided  that  a  red- 
dent  of  another  state  who  voluntarily  submits  himself  to  the 
jurisdiction  of  a  court  of  insolvency,  by  proving  his  claim,  or 
otherwise  participating  in  the  proceedings,  waives  his  right  to 
object  that  the  legislature  of  the  state  which  created  the.  court 
has  no  constitutional  right  to  pass  a  statute  which  will  dis- 
charge his  debt:  Clay  v.  Smith,  3  Pet.  411;  Joumeay  v.  Oard' 
ner,  11  Cush.  856;  Eustis  ▼.  BoUea,  146  Mass.  413;  4  Am.  St 
Rep.  327. 

The  plaintiffs  were  duly  notified  of  the  pendency  of  insol- 
vency proceedings  against  the  defendant  in  this  commoD- 
wealth,  and  of  his  proposal  of  composition  with  his  creditors, 
and  of  the  order  of  a  dividend  on  the  offer  of  composition, 
and  they  wrote  to  the  register  of  insolvency  requesting  him 
to  remit  the  amount  of  their  dividend.  On  his  refusal  to 
send  it  without  having  their  receipt  for  it,  they  sent  him  a 
receipt  which  expressly  acknowledged  that  they  received  the 
amount  as  a  'dividend  in  matter  of  composition,  case  of  Peter 
Roberts,  insolvent  debtor."  This  was  a  recognition  by  the 
plaintiffs  of  the  insolvency  proceedings,  and  a  ratification 
of  them,  and  submission  to  them,  so  far  as  they  purported  to 
make  the  plaintiffs  parties  entitled,  to  share  in  the  distribu- 
tion of  assets.  The  case  is  brought  within  the  principle  laid 
down  in  Evsiis  v.  Bolles,  supra.  The  plaintiffs  could  not  avail 
themselves  of  the  advantages  resulting  from  the  proceedings 
in  insolvency  without  submitting  themselves  to  the  conse- 
quences which  the  law  imposes  on  such  creditors.  If,  there- 
fore, by  the  terms  of  our  statute,  their  debt  is  discharged,  the 
statute  is  as  binding  upon  them  as  if  they  had  been  residents 
of  this  commonwealth. 
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It  is  argned  that  a  discharge  in  insolvency  does  not  in  terms 
affect  foreign  creditors,  unless  they  have  proved  their  claims, 
even  though,  nnder  the  statutes  of  1884,  chapter  236,  they  have 
participated  in  the  proceedings,  and  have  accepted  a  dividend; 
and  it  ia  said  that  the  plaintiffs  did  not  prove  their  claim. 
The  language  of  the  discharge  covers  all  ^Mebts  which  have 
been  or  shall  be  proved  "  against  the  debtor's  estate,  thus  in- 
clniling  debts  proved  after  the  discharge  is  granted:  Pub. 
Stats.,  c.  157,  sec.  80.  Until  the  passage  of  the  statute  of  1884, 
chapter  236,  none  but  creditors  who  had  proved  their  claims 
eonld  receive  a  dividend,  and  a  claim  was  said  to  be  proved 
only  when  it  had  been  allowed  by  the  court,  upon  presentation 
supported  by  aflSdavit  in  the  form  required.  It  is  only  in  that 
sense  that  the  word  ''proved"  is  now  used  in  most  parts  of  the 
statute.  But  the  question  arises  whether,  in  the  application 
of  sections  80  and  81  of  the  Public  Statutes,  chapter  157,  to  a 
case  like  the  present,  it  is  not  used  in  a  broader  sense.  In 
construing  the  discharge,  can  the  claim  of  the  plaintiffs  be 
said  to  have  been  proved  against  the  defendant's  estate?  That 
was  done  which  obtained  for  them  a  dividend  from  the  estate. 
The  presentation  of  their  claim  by  the  defendant  in  his 
schedule,  and  their  acceptance  of  the  benefits  accruing  under 
the  statute  of  1884,  chapter  236,  was  equivalent  in  its  re- 
sults to  a  formal  proof  of  their  claim  under  the  former  statute. 
To  hold  that  their  claim  was  not  proved,  would  be  to  permit 
foreign  creditors  to  have  all  the  advantages  open  to  creditors 
residing  in  our  own  state,  without  making  them  liable  to  have 
their  debts  discharged.  It  seems  to  us  that  when  the  defend- 
ant, under  the  statute  of  1884,  chapter  236,  presented  to  the 
court  a  schedule  of  his  creditors,  containing  the  names  and 
residence  of  the  plaintiffs  and  the  amount  of  their  debt,  and 
when,  under  the  law,  they  were  notified  of  all  the  proceedings 
kioking  to  a  composition  with  the  creditors,  and  to  a  discharge 
of  the  defendant,  and  when  the  schedule  was  treated  by  the 
oonrt  as  a  suflScient  verification  of  their  debt  to  warrant  a 
dividend  upon  it,  and  when  the  dividend  was  made  and  de- 
posited in  the  registry  of  the  court  for  the  plaintiffs,  and  they 
were  notified  of  it,  and  when  they  afterwards,  knowing  all  that 
bad  been  done,  availed  themselves  of  the  proceedings  and  ac- 
eepted  the  dividend,  their  debt  must  be  deemed  to  have  been 
proved  within  the  meaning  of  sections  80  and  81  of  the  Public 
Statutes,  chapter  157.  Such  a  construction  of  these  sections  is 
m  accordance  with  the  true  spirit  and  intent  of  the  law,  and 
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givaa  this  part  of  the  statute  a  proper  application  to  Cacts 
which  oould  not  exist  under  the  law  in  force  at  the  time  it 
was  enacted. 

On  the  facts  agreed,  the  plaintiffs'  debt  is  barred  by  the  dis- 
cbarge in  insolvency. 

Judgment  afllrmed. 

Thi  fbivcipal  CASS  deddat  ui  important  qiiMtkn  o!  oonstttotioiial  law, 
npoii  which  there  is  mvoh  oonfliot  among  the  authorities.  For  oooTenienofl^ 
the  diecnition  wiU  he  divided  hito  three  heads,  as  follows:  1.  Is  a  decree  of 
discharge  void  when  rendered,  as  against  a  non-resident  creditor,  who  is  not 
a  party  to  the  insolvency  proceedings?  2.  If  so,  upon  what  ground t  IL  If 
void  when  rendered,  does  such  non-resident  creditor,  by  accepting  the  divi- 
dend decreed,  waive  or  otherwise  lose  his  constitutional  right  to  impeach  tho 
decree  of  discharge^  and  to  receive  the  fuU  amount  originally,  due  him,  by 
maintaining  an  actica  to  recover  the  unpaid  balance  of  his  demand  t 

1.  The  oases  are  practically  unanimous  in  holding  that  a  decree  of  dis- 
charge in  insolvency  is  void  when  rendered,  as  against  a  non-resident  credi- 
tor, who  has  not  made  himself  a  voluntary  and  consenting  party  to  tho 
proceedings:  Fetch  v.  Bugbee,  48  Me.  9;  77  Am.  Dec.  203;  NorUm  v.  Oook,  9 
€k>nn.  814,  321;  note  to  Peck  v.  Hibbard,  62  Am.  Deo.  6ll-ei3;  McOart^v. 
Oibmm,  6  Gratt.  807;  CoUitu  v.  Rodolij^  3  G.  Greene,  299,  80&  The  consti- 
tution of  the  United  States  gives  him  the  right  to  impeach  the  disohaige  in 
any  state  or  federal  court,  and  to  recover  a  judgment  for  the  whole  of  his 
demand:  Ogdm  v.  SoMnden^  12  Wheat.  213;  Shaw  v.  RMine,  12  Id.  380, 
note;  Boyle  v.  Zcusharie,  6  Pet  086;  Baldwin  v.  HaU,  1  WaU.  228;  Denay  v. 
BenneU,  128  U.  S.  489;  Kelley  v.  Di-ury,  9  Allen,  27;  Murphy  v.  Mammg, 
134  Bfass.  488;  Whiiney  v.  WJiUing,  35  N.  H.  457;  DcnneUy  v.  Cwieit,  7  N.  T. 
*600;  Pwt  V.  Duck,  5  Md.  1. 

It  should  be  carefully  borne  in  mind  that  this  is  a  contest  between  creditor 
«nd  debtor,  and  is  not  a  contest  between  creditors,  nor  between  a  noQ*rssi- 
deut  creditor  and  the  assignee  in  insolvency.  It  is  settled  that  when  a  dob- 
resident  creditor  attaches  property  after  the  debtor's  asaignmant,  theaasignes 
has  the  better  title,  and  the  creditor  cannot  take  it  irom  him,  even  on  a  writ 
Irom  a  federal  court,  or  from  a  court  of  the  creditor's  state,  provided  the 
property  was  subject  to  the  jurisdiction  of  the  insolvency  court  at  the  ime 
of  the  assignment:  OeUmger  v.  PhiWypi,  133  U.  S.  246;  Orapo  v.  KeUy,  1€ 
Wall.  610;  Torrene  v.  Hammotid,  10  Fed.  Kep.  900. 

2.  The  recent  cases  in  the  supreme  court  of  the  United  States  seem  to 
establish  conclusively  that  the  true  ground  upon  which  such  a  discharge  is 
void  as  against  the  non-resident  creiditor  is,  that  the  insolvency  court  has  ne 
jurisdiction  over  the  cause:  Oilman  v.  Loekwood,  4  WalL  409;  Demty  ▼.  Bei^ 
neU,  128  U.  S.  489;  CVapo  v.  KeUy,  16  WalL  610.  This  is  clearly  pointed  out 
in  the  latest  case  on  the  subject.  In  Denny  v.  Bennett,  128  U.  S.  489,  497, 
498,  the  court  says:  "One  of  the  best  statements  of  the  doctrine  is  found  in 
the  following  language,  used  in  the  latest  case  on  the  subject,  —  that  of  OHmam 
▼.  Lochooodj  4  Wall.  409:  '  State  legislatures  may  pass  insolvent  laws,  pro- 
vided there  be  no  act  of  Congress  establishing  a  uniform  system  of  bank- 
ruptey  conflicting  with  their  provisions,  and  provided  that  the  law  itself  is 
so  framed  that  it  does  not  impair  the  obligation  uf  contracts.  Certificates  of 
discharge,  however,  granted  under  such  a  law,  cannot  be  pleaded  in  bar  of 
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w  aetioa  brooglit  by  a  eitiflea  of  another  state  in  the  eoortii  of  the  United 
StOait  or  of  any  other  state  than  that  where  the  diseharge  was  obtained^ 
nlen  it  eypeor  that  the  plaintiff  proved  hie  debt  agai^t  the  defendant's 
•stste  in  inaolToncy,  or  in  some  manner  became  a  party  to  the  proceedings. 
Isiolvent  laws  of  one  state  cannot  discharge  the  contracts  of  citizens  of 
otber  states*  becanse  snch  laws  have  no  'extraterritorial  operation,  and  oon- 
Mqvently  tiie  tribunal  sitting  under  them,  unless  in  cases  where  a  citiaen  of 
mch  other  state  Tcdnntaiily  becomes  a  party  to  the  proceeding,  has  no  juris- 
dietUai  of  tha  cause.'  This  is  conceived  to  be  a  clear  and  accurate  presenta-^ 
tioB  of  the  doctrine  of  the  preceding  cases,  and  it  will  be  seen  that  the 
fsbstanee  of  the  restrietive  principle  goes  no  further  Jiaa  to  prohibit^  or  ta 
■ike  invalid,  the  discharge  of  a  debt  held  by  a  citizen  of  another  state  than 
tkst  vfaare  the  oonrt  is  sitting,  who  does  not  appear  and  take  part,  or  is  not 
otherwise  brought  within  the  jurisdiction  of  the  court  granting  the  die* 
diarge.  In  other  words,  whatever  the  court  before  whom  such  proceedings 
are  had  may  do  with  regard  to  the  disposition  of  the  property  of  the  debtor, 
it  kss  no  power  to  release  him  from  the  obligation  of  a  contract  which  ha 
eves  to  a  resident  of  another  state,  who  is  not  personally  subjected  to  the 
jviiadietion  of  the  court":  Denny  v.  Bennett,  128  U.  8.  497,  498,  per  Miller, 
J.  See  also  Cole  v.  Cunningham,  133  Id.  107,  115;  Mwpfiyv.  Manning,  134 
Mass.  488;  FraU  v.  CAose,  44  N.  Y.  697;  HawUy  v.  Huid,  27  Iowa,  303;  1 
AoL  Rep.  273. 

So  if  the  non-resident  creditor  appears  in  the  insolvency  proceedings 
surely  for  the  purpose  of  opposing  the  discharge,  xhe  insolvency  court  does 
sot  scquire  jurisdiction  to  discbarge  his  debt,  and  he  can  subsequently  re- 
eofsr  a  judgment  for  the  whole  of  his  demand,  notwithstanding  the 
Mtor's  discharge.  By  snch  conduct  he  does  not  waive  his  extraterri- 
tsrisl  immunity,  nor  confer  jurisdiction  upon  the  court  by  consent,  be- 
csese  his  act  ahows  that  he  does  not  consent:  NorUm  v.  Cook,  9  Conn. 
tl4;  23  Am.  Dec.  342,  and  note;  McCarty  v.  QUmn,  6  Gratt.  307;  CoUint 
V.  Rijdoiph,  3  G.  Greene,  299;  PJullips  v.  Allan,  8  Barn.  A;  C.  477.  A 
pirty  does  not  waive  a  jurisdictional  objection  by  appearing  to  present  his 
sbjeetion:  Harknes§  v.  Hyde,  96  U.  8.  476;  WaUing  v.  Been,  120  Mass.  54S. 
Ai  the  insolvency  court  has  no  jurisdiction  over  the  debtor  s  property  in 
SBother  state  or  country,  its  assignment  will  not  pass  titie  to  such  property 
Si  against  a  subsequent  s'.tachment  made  by  a  nun-residerit  of  the  debtor's 
•tate,  who  has  not  laade  himself  a  party  to  the  insolvency  proceedings:  Ftlch 
T.  Bugbee,  48  Me.  9;  77  Am.  Dec.  203;  Blake  v.  WUiianie,  6  Pick.  286;  17 
AoL  Dec  372;  Bee»  v.  Hooper,  32  Miss.  246;  Totmte  v.  SmUh,  1  Wood.  &  M. 
137;  The  Waiehman,  1  Ware,  2.%2;  Hifnemia  Nat,  Bank  v.  Lacombe,  84  N.  Y. 
367;  38  Am.  Rep.  618;  liiiawn  v.  Pearce,  110  111.  350;  61  Am.  Rep.  691; 
Faine  v.  Letter,  44  Conn.  196;  26  Am.  Rep.  442.  Hut  a  resident  creditor 
■ay  be  restrained  by  his  own  state  courts  from  prosecuting  an  attachment 
•sit  in  another  state  against  his  insolvent  debtor;  for  this  is  an  evasion  of 
the  biws  of  his  own  state:  Cole  v.  Cunningliam,  133  U.  6.  107;  Cunninykat/i  v. 
BiUler,  142  Mass.  47.  Conversely,  if  the  insolvency  court  has  jurisdiction, 
flis  constitution  and  the  act  of  1790  give  its  decree  the  same  force  and  effect 
ia  the  federal  coarts  end  in  the  courte  of  other  states  which  it  has  by  law 
sad  ussge  at  home.  If  its  decree  be  conclusive  in  the  state  where  it  isj  pro- 
BOQaeed,  it  is  equally  conclusive  everywhere  in  the  courts  of  the  United 
States:  for  insolvency  decrees  stand  upon  the  same  footing  in  this  respect  as 
ether  decrees  or  Judgments  rendered  with  jurindiction.  Grapo  v.  Kelly,  16 
WslL  610,  is  an  authority  directly  m  point,      i'liere  a  resident  of  Ma^sachu* 
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8«tta  went  into  iiiadlTency  in  that  ttate»  and  the  proper  coart  aasignad  aD 
his  property  to  Cnipa  At  the  time  of  the  assignmeDt,  a  ship,  which  wae  the 
•abject-matter  of  tho  contest  in  Crapo  t.  KtUy^  aypra,  was  on  the  Padfio 
Ocean,  and  afterwards  sailed  into  the  port  of  New  York,  where  it  was  at- 
tach^ by  Kelly,  on  a  writ  of  a  New  York  creditor,  before  Crapo  took  po** 
seseion  of  it.  The  New  York  court  of  appeals  held  that  the  New  Yo^ 
attaching  creditor  had  the  prior  right  to  j^e  ship,  and  gave  judgment  for 
Kelly.  Bnt  the  supreme  court  of  the  United  States  reversed  that  judgment^ 
on  the  grounds  that  the  ship  was  subject  to  the  jurisdiction  of  the  insolvency 
oourt  at  the  time  of  the  assignment;  that  the  effect  of  the  decree  in  Massa- 
chusetts was  to  pass  title  to  the  assignee,  Crapo;  and  that  the  constitntioD 
gave  the  decree  the  same  force  and  effect  in  New  York  that  it  had  in  Massa- 
chusetts. Two  justices  dissented,  on  the  ground  that  the  insolvency  court 
did  not  have  jurisdiction  of  the  ship,  by  reason  of  its  absence,  and  therefore 
the  assignment  was  not  entitled  to  the  same  force  and  effect  in  New  York 
which  it  had  in  Massachusetts.  See  also  OeUinger  v.  PhUUppi,  133  U.  & 
248. 

In  accordance  with  this  principle,  it  has  been  decided  that  z  non-resident 
creditor  who  proves  his  debt,  without  claiming  his  exemption  from  the  opera- 
tion of  the  discharge,  or  who  unites  with  other  creditors  in  recommending  a 
trustee  or  assignee,  is  bound  by  the  discbarge  to  the  same  extent  as  resident 
creditors,  and  cannot  maintain  a  subsequent  action  on  his  demand,  even  if 
he  has  not  accepted  a  dividend:  Cktjf  v.  Stnit/i,  3  Pet  411;  Biaekman  v. 
Grsen,  24  Vt.  17,  21;  Jonea  ▼.  Horaefft  4  Md.  306;  59  Am.  Dec  81;  Jommeof 
▼.  Qwrdmer^  11  Cush.  355;  Baldtoin  v.  HcUe,  I  Wall.  223.  The  fact»  how- 
ever,  that  the  non-resident  creditor  accepts  a  dividend  after  the  decree  of 
discharge  may  possibly  estop  him  from  contesting  such  discharge,  but  cannot 
confer  jurisdiction  upon  the  insolvency  court,  nor  validate  a  void  judgment 
or  decree;  for  "  the  validity  of  every  judgment  depends  upon  the  jniisdio- 
tion  of  the  court  before  it  is  rendered,  not  upon  what  may  occur  subse- 
quently **:  Per  Mr.  Justice  Field,  in  Pennoyer  v.  N^^  95  U.  S.  714,  728.  It 
was  accordingly  held  in  Pennofyer  v.  N^,  tupra^  that  the  fact  that  a  non- 
resident's land  was  seized  on  execution,  and  sold  to  satisfy  a  judgment  by 
default  en  substituted  service,  was  not  sufficient  to  confer  jarisdictioa  upon  a 
state  court,  although  it  acted  in  pursuance  of  a  state  statute;  that  the  stats 
statute  was  contrary  to  "  due  process  of  law  "  and  the  Fourteenth  Amend- 
ment; and  that  the  judgment  was  void  when  rendered,  and  did  not  become 
valid  by  the  subsequent  seizure  of  the  laud  on  execution. 

In  other  words,  a  state  statute  which  purports  to  allow  a  commou-law  court 
to  render  a  money  judgment  against  ft  non-resident  without  jurisdiction  over 
his  person  or  over  his  property,  is  contrary  to  "  due  process  of  law,"  and  in 
violation  of  the  Fourteenth  Amendment  to  the  constitution  of  the  United 
States;  and  a  judgment  so  rendered  is  void,  and  may  be  impeached  collater- 
ally in  any  court,  even  in  the  local  state  courts:  Frteman  v.  Alderton^  119 
U.  S.  185;  Btiol  ▼.  McCarmkk,  144  Mass.  10;  Tftayer  v.  Ifeedham,  147  Id. 
636;  Bastman  v.  Dearfrom,  63  N.  H.  364.  It  necessarily  follows  from  these 
cases  that  the  states  have  not  conclusive  power  to  determine  what  formalities 
of  service  of  process,  etc.,  shall  subject  non-residents  to  the  jurisdiction  of 
the  local  state  courts.  This  power  of  the  states  is  now  restrained  and  lim* 
ited  by  the  Fourteenth  Amendment  It  follows  from  Pennoyer  ▼.  Ji^,  95 
U.  S.  714,  728,  that  the  dicta  in  several  cases,  to  the  effect  that  a  non-resident 
creditor  who  accepts  a  dividend  after  a  decree  of  discharge  thereby  subjecta 
himself  to  the  court's  jurisdiction  and  is  bound  by  the  discharge^  are  «m>- 
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■MNu:  FraU  ▼.  Choie,  44  N.  Y.  597;  4  Am.  R«p.  713;  Hawley  v.  ButU,  it, 
lowBy  903;  1  Am.  Rep.  273.  Under  mo6t»  if  not  all,  inBolvent  laws,  a  cred- 
itor most  prove  hia  olaim  before  the  decree,  to  entitle  him  to  a  dividend. 
Upon  thia  auppoai^ioo,  these  dkta  are  correct;  for  they  then  presuppose  that 
the  non-resident  has  willingly  proved  his  claim,  and  thereby  made  himself  a 
party  to  the  proceedings,  by  admitting  the  essential  jurisdictional  fact  of  resi- 
dence. The  dose  analogy  between  a  state  statute  of  the  above  character, 
and  a  state  insolvent  statute  which  purports  to  allow  an  insolvency  court  to 
render  a  deeree  of  discharge  against  non-resident  creditors  without  jurisdic- 
tion over  their  pTsons  or  over  their  debts,  leads  to  the  belief  that  the  true 
groond  upon  which  state  insolvent  laws  are  unconstitutional  and  void,  as 
sgiittst  posterior  contracts  held  by  non-resident  creditors,  is,  that  they  are 
ecntmy  to  "due  process  of  Uw,"  and  not  that  they  impair  the  obligation  of 
oontraeta.  This  view  was  announced  by  the  supreme  court  of  Oregon  in  a 
wsU-reaaoned  opinion,  delivered  by  Bir.  Justice  Lord,  in  Main  v.  Mei^aner^  17 
Or.  78.  The  defendant  relied  upon  a  discharge-  in  insolvency  granted  by  a 
proper  eoort  in  Oregon.  The  plaintiff  was  a  non-resident  creditor,  and  had 
not  made  himself  a  party  to  the  insolvency  proceedings.  Lord,  J.,  said: 
"There  being  neither  jurisdiction  of  him  [the  non-resident  creditor]  or  his 
debt»  the  decree  is  a  mere  nullity  so  far  as  it  professes  to  discharge  his  debt. 
To  hold  otherwise  would  be  to  condemn  him  unheard,  and  to  appropriate  his 
property  'without  due  process  of  law.'  This  being  so,  the  question  in  such 
cues — the  discharge  of  the  insolvent  being  otherwise  valid  —  is  simply  one 
of  jurisdiotum,  and  the  form  in  which  the  remedy  is  sought  cannot  affect  the 
principle  or  alter  the  rule".  Id.  84.  This  view  is  entirely  consistent  with 
sli  the  recent  decisions  in  the  United  States  supreme  court;  and  the  view 
that  "impairing  the  obligation  of  contracts"  is  the  true  ground,  seems  to 
faa?e  received  its  death-blow:  Denny  v.  Bennett^  128  U.  S.  489;  Donnelly  v. 
CMstt,  7  K.  7.  600,  606,  606;  Orr  v.  Lis»o,  33  La.  Ann.  476;  Oydenv.  Scum- 
den,  reviewed  in  27  Am.  Law  Reg.  611. 

Z.  Assnming  that  the  previous  discussion  has  established  satisfactorily  that 
a  decree  of  an  insolvency  court  which,  in  pursuance  of  a  state  statute,  pur- 
ports to  discharge  a  debt  due  to  a  non-resident  creditor  who  has  not  made 
himself  a  consenting  party  to  the  proceedings  is  void  for  want  of  jurisdio* 
tjon,  the  only  remaining  question  is.  Does  such  a  non-resident  creditor,  by 
aeoepting  the  amoont  of  the  dividend  decreed,  waive  or  otherwise  lose  his 
eoftstitntional  right  to  impeach  the  decree,  and  to  recover  the  unpaid  balance 
of  his  debt?  If  he  does  not  accept  the  dividend,  it  is  conceded  that  he  can 
recover  a  judgment  for  the  whole  of  his  debt.  The  constitution  saves  his 
debt  from  the  operation  of  the  discharge,  and  gives  him  the  right  to  impeach 
the  decree  ooUaterally,  even  in  the  local  state  courts:  Oy<ien  v.  Saunders,  12 
Wheat.  213;  Baldwin  v.  Hale,  I  WalL  223;  KeUey  v.  Dniry,  9  Allen,  27; 
Otienuey  v.  Wood,  130  Mass.  603.  Does  the  fact  that  he  has  accepted  part  of 
hii  debt,  in  aooordance  with  a  void  decree,  preclude  him  from  recovering  a 
jadgmsnt  against  the  debtor  for  the  unpaid  bala:)ce?  The  authorities  are 
ittfrsqaent  and  oonflioting  upon  this  point,  and  even  those  in  the  same 
Mate  are  sometimes  contradictory.  They  may  be  classified  as  follows: 
sffirmativ^  Van  Hook  v.  WhUlock,  26  Wend.  43;  PraU  v.  Chase,  44  K.  Y. 
W;  4  Am.  Rep.  718  {dkium);  Hawley  v.  Hunt,  27  Iowa,  303;  1  Am.  Rep. 
273  (dwtem);  Astff  v.  Bolles,  146  Mass.  413;  4  Am.  St.  Rep.  327;  Folger  t, 
Clari,  80  Me.  237;  negativ^  Kimberly  v.  Ely,  6  Pick.  440;  ^oodbridge  v. 
ITivk  8  Conn.  683. 

If  the  non-residsnt  oreditor  be  prsclnded,  by  accepting  a  dividend*  from 
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recovering  the  iiii|Mdd  balance,  it  must  be  upon  the  gronntf  of  estoppel:  M 
aa  estoppel  by  record;  or  (6)  an  estoppel  In  paU, 

(a.)  It  is  not  an  estoppel  by  reoord,  because  the  non-resident  creditor  le 
neither  a  party  nor  a  privy  to  the  record.  He  does  not  Toluntarily  appear 
in  the  proceedings;  and  publication  and  written  notice  served  upon  him  oat- 
side  of  the  debtor  8  state  cannot  make  him  a  party  to  the  record  so  as  to 
bind  him  by  the  decree,  even  if  this  be  done  in  pursnance  of  a  local  statute, 
because  such  a  statute  is  void  as  against  him  for  that  purpose:  Ogden  v. 
Saunden,  12  Wheat.  213;  Dennp  v.  Bennett,  128  U.  S.  489;  Petmoyer  v.  2f^, 
95  Id.  7U;  Freeman  v.  Aiderton,  119  Id.  185. 

(5.)  Is  it  an  estoppel  in  pais  f  No  attempt  will  be  made  to  reconcile  tiie 
conflicting  decisions  in  the  state  courts,  as  it  is  believed  that  the  qaestion 
involved  is  one  of  federal  law:  Oiven  v.  Wright,  117  U.  S.  648;  Dee  Mdnee 
Na».  Oa.  V.  Iowa  Co,,  123  Id.  552;  Murdoch  v.  Memphis,  20  WalL  690,  636; 
Waite  V.  Dowley,  94  U.  S.  527,  532. 

In  Embry  v.  Palmer,  107  U.  S.  3,  8,  the  supreme  court  held  that  a  credi- 
tor who  accepts  less  than  his  debt,  in  accordance  with  a  decree  of  a  state 
court,  which  was  erroneous  because  it  contravened  the  "full  faith  and 
credit "  clause  of  the  constitution,  does  not  waive  or  lose  his  constitutional 
right  to  reverse  the  decree  of  the  state  court,  an*^  is  entitled  to  recover  the 
unpaid  balance  of  his  debt.  The  court  said:  "If  the  release  [of  errors]  is 
not  expressed,  it  can  arise  only  upon  the  principle  of  estoppeL  The  present 
is  not  such  a  case.  The  amount  awarded,  paid,  and  accepted  constitutes  no 
part  of  what  is  in  controversy.  Its  acceptance  by  the  plaintiff  in  error  can- 
not be  construed  into  an  admission  tiiat  the  decree  he  seeks  to  reverse  is 
not  erroneous;  nor  does  it  take  from  the  defendants  in  error  anything,  on 
the  reversal  of  the  decree,  to  which  they  would  otherwise  be  entitled;  for 
they  cannot  deny  that  this  sum,  at  least,  is  dae  and  payable  from  them  to 
him  ":  Id.  8. 

In  Jieynes  v.  Dumjont,  ISO  U.  8.  354,  394,  the  court  cites  Bmbry  v.  Pabmer^ 
supra,  with  approval,  and  says:  '*Tbe  acceptance  by  appellants  of  what  wae 
confessedly  theirs  cannot  be  construed  into  an  admission  that  the  decree 
they  seek  to  reverse  was  not  erroneous;  nor  does  it  take  from  appellees  any« 
thing,  on  the  reversal  of  the  decree,  to  which  they  would  otherwise  be  enti* 
tied." 

In  the  two  preceding  cases,  the  decrees  of  the  courts  below  were  not  void 
(as  here),  but  merely  erroneous.  The  reasoning,  however,  applies  a  Jorttori 
to  void  decrees;  for  void  decrees  may  be  impeached  collaterally  as  well  as  by 
direct  proceedings,  while  erroneous  decrees  can  only  be  impeached  by  direct 
proceedings:  Pennoyer  v.  Ncf,  95  U.  S.  714;  Cooper  v.  Reynolds^  10  WalL 
318;  Neediiam  v.  Tftayer,  147  Mass.  536. 

The  cajjes,  cited  by  the  court  in  the  principal  case,  of  Clay  v.  Smith,  3  Pet^ 
411,  and  Journeay  v.  Gardner,  11  Cash.  355  (to  which  may  be  added  Gardner 
V.  Lee*8  Bank,  1 1  Barb.  558),  are  illustrations  of  the  doctrine  of  estoppel  by 
judgment,  and  not  of  estoppel  in  pais.  In  these  cases,  the  non-resident 
creditor  voluntarily  appeared  in  the  insolvency  court  and  proved  his  debt» 
with  resident  creditors,  without  claiming  his  exemption  from  thti  operation 
of  the  discharge  as  a  uon-resideiit.  After  the  discharge,  he  accepted  the 
dividend  decreed,  and  then  brought  an  action  to  recover  the  unpaid  balance 
of  his  original  debt.  To  succeed  in  such  action,  it  was  necessary  for  him  to 
■how  that  the  insolvency  court  had  no  jurisdiction  over  him  or  his  debt,  by 
reason  of  iiis  non-resideuce;  for  want  of  jurisdiction  is  the  only  ground  upon 
which  the  courts  of  one  sovereignty  can  refuse  to  give  the  same  force  and 


Jan.  1890.]  Mubrat  v.  Robbrts.  217 

Aet  to  tiia  Jvdgnieiitt  or  doereos  of  eourtB  of  aaothor  iOTereigntj  m  thej 
hAve^  hj  lav  and  nsftge,  at  home.  The  oonMitntiofi  expreeely  ordame  thia 
nit  ae  between  tho  oonrta  of  the  eereral  states;  and  the  act  of  Congress  of 
1790  (B.  8.,  see.  906)  deelares  the  same  role  as  between  the  state  and  federal 
werti:  Crapo  ▼.  Keliy,  16  Wall.  610;  Embry  v.  Palmer,  107  U.  S.  3;  Cfremeni 
(K  T.  Bviekera'  Union,  120  Id.  141. 

lUs  prinoiple  is  clearly  recognised  by  the  snpreme  court  in  07<zy  ▼.  SmMk^ 
mpn,  in  which  it  says  that  snoh  a  non-resident  creditor  "  was  bound  by  the 
dediion  of  the  state  court  [of  insolvency]  to  the  same  extent  to  which  citi- 
MDs  ef  that  state  were  bound.**  As  resident  creditors  were  bound  by  the 
4inhaige,  it  followed  that  non-resident  creditors  who  had  admitted  them- 
•dras  to  be  residents  for  the  purpose  of  that  proceeding  were  also  bound  by 
it  The  acceptance  of  a  dividend  did  not  raise  an  estoppel  in  pa«s.  That 
VIS  not  the  ground  of  the  decision,  as  is  further  shown  by  the  cases  which 
bold  that  the  discharge  is  binding  upon  a  non-resident  creditor  who  proves 
bk  debt  withoot  claiming  his  exemption,  although  he  does  not  accept  a 
dividend.  The  sole  ground  of  the  decision  was,  that  the  discharge  was  an 
Mtoppel  by  judgment^  and  not  an  estoppel  in  pain  by  the  acceptance  of  the 
dividnnd:  Biackman  ▼.  Grem,  24  Vt.  17.  21;  Baidmn  v.  Hale,  1  Wall.  223; 
Dennf  v.  BemneU,  128  U.  &  489;  Buektin  v.  BttckUn,  97  Mass.  256,  268; 
GooUy  on  Constitutional  Limitations,  294. 

Vence  the  only  point  necessarily  decided  in  Clay  v.  Smith,  supra,  is,  that  a 
sen-rssident  creditor  who  voluntarily  proves  his  debt  without  claiming  bis 
txamption  from  the  operation  of  the  discharge  thereby  admits  himself  to  be 
4  rasident  creditor  for  the  purpose  of  that  proceeding,  and  is  therefore  sub- 
ject to  the  jurisdiction  of  the  insolvency  court»  and  bound  by  its  decree  to 
the  same  extent  as  resident  creditors;  and  is  estopped  to  assert,  for  the  pur- 
poss  ef  impeaching  the  discharge  collaterally,  that  he  was  a  non-resident 
creditor.  For  although  consent  of  parties  cannot  confer  a  jurisdiction  which 
tbs  law  has  not  conferred,  still  if  parties  admit  the  existence  of  certain  juris- 
diftionsl  facts,  they  will  be  estopped,  after  judgment  or  decree,  to  assert  that 
tboss  bets  did  not  exist,  and  the  judgment  or  decree  will  be  entitled  to  full 
fores  and  effect:  Chapman  v.  Foreyth,  2  How.  202;  Dee  Moines  Co.  v.  lotoa 
Ok.  123  U.  8.  662;  SaUway  Co.  v.  Bamsey,  22  WaU.  322. 

In  Ckapnum  t.  ForsyHi,  2  How.  202,  it  was  held  that  if  a  debtor  places  a 
fidodary  debt  upon  his  schedule  as  a  common  debt,  and  the  creditor  proves 
it  u  a  common  debt,  without  claiming  his  exemption  as  a  fiduciary  creditor, 
isd  soeepts  a  dividend,  he  will  be  bound  by  the  debtor's  discharge  under  the 
United  States  bankrupt  act  of  1841.  Thia  case  is  also  an  illustration  of  the 
pciaeiple  of  estoppel  by  judgment;  and  it  does  not  impugn  the  doctrine  that 
coossnt  of  parties  cannot  confer  a  jurisdiction  over  the  cause  or  subject-mat- 
ter whieh  the  law  has  not  conferred.  Although  the  bankruptcy  court  had  no 
jurisdiction  over  a  fiduciary  debt,  as  it  was  saved  from  the  operation  of  the 
diMbarge  by  the  act  of  1841,  still,  as  both  parties  treated  the  debt  as  a  com- 
noa  debt^  the  decree  of  discharge  was  an  adjudication  founded  on  evidence 
thst  it  was  a  common  debt,  which  estopped  the  creditor  to  assert  the  contrary 
sfienrarda.  The  court  says,  referring  to  a  fiduciary  creditor:  **  He  does  not 
<^sMish  his  claim  as  a  fiduciary  one,  but  as  a  debt  *  provable  within  the 
•tstate,'  and  having  done  this,  he  can  never  controvert  the  discbarge**! 
U.  209.  Whether  a  debt  be  a  fiduciary  debt  or  a  common  debt  is  da* 
tsrmiaed  by  the  facts  or  manner  of  its  creation,  and  this  is  a  question 
^  fast  This  is  the  essential  fact  upon  which  the  jurisdiction  of  the  bank« 
'iptey  court  over  the  debt  depends.     If  the  bankruptcy  court,  with  any 
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proof  befoM  H  baTiiig  a  I^gal  tondoney  to  ihow  that  tbe  manner  of  the  debt's 
creation  waa  Bueh  as  to  render  it  a  common  debt,  assumes  jurisdiction  and 
grants  a  general  discharge,  its  decree  of  discharge  is  not  subject  to  collateral 
impeachment;  for  '*the  rule  in  such  cases  is,  that  if  there  be  a  total  defect  of 
evidence  to  prove  the  essential  fact,  and  the  court  find  it  without  proof,  the 
action  of  the  court  is  void;  but  when  the  proof  exhibited  has  a  legs!  tendency 
to  show  a  case  of  jnrisdiction,  then,  although  the  proof  may  be  slight  and  in* 
conclusive,  the  action  of  the  court  will  be  valid  until  it  is  set  aside  by  a  direct 
proceeding  for  that  purpose  ":  Per  Mr.  Justice  Clifford,  in  New  Lamp  Ckim* 
ngy  Co,  V.  Arutmia  Brass  Co.,  91  U.  8.  666,  659,  660.  In  the  case  jnat  cited, 
the  jurisdiction  of  the  bankruptcy  court  to  deeree  a  oorporation  a  bankmpt 
was  attacked  collaterally  in  an  action  on  the  original  debt,  on  the  ground 
that  the  president  of  the  oorporation  had  not  been  duly  authorised  to  sign 
and  present  the  petition  asking  that  the  corporation  be  adjudged  a  bankrupt. 
But  the  snpreme  oonrt  held  that  "  whether  he  was  so  authorized  or  not  was 
a  question  of  fact,  to  be  determined  by  the  district  court  to  which  the  peti- 
tion was  presented  **;  and  that»  as  the  bankruptcy  court  had  adjudged  the 
oorporation  a  bankrupt,  after  due  notice  to  and  appearance  by  tiie  parties, 
its  decree  was  not  void,  and  constituted  an  estoppel  by  record,  which  was 
binding  npon  the  parties  in  this  suit. 

When  the  debtor  places  a  debt  upon  his  schedule  as  a  common  debt,  and 
the  creditor  proves  the  same  debt  as  a  common  debt,  this  is  sufficient  proof 
that  the  manner  of  the  debt's  creation  was  such  as  to  render  it  a  common 
debt,  and  as  this  is  the  essential  jurisdictional  fact,  it  follows  that  the  decree 
of  discharge  is  not  void  for  want  of  jurisdiction,  and  therefore  it  cannot  be 
impeached  collaterally  in  a  subsequent  action  on  the  debt  as  a  fiduciary  debt. 
That  matter  is  rea  adjudicata  between  the  debtor  and  the  creditor,  and  the 
creditor  is  estopped  by  the  decree  to  aver  that  his  debt  is  a  fiduciary  debt. 
It  seems  that  this  is  the  true  ground  of  the  decisions  in  the  following  cases,  in 
which  it  was  held  that  a  resident  creditor,  by  anterior  contract,  who  proves  his 
debt  as  a  common  debt,  without  claiming  that  it  is  saved  from  the  operation  of 
a  posterior  insolvent  law  by  the  constitution,  thereby  admits  facts  upon  which 
the  jurisdiction  of  the  insolvency  court  over  his  debt  rests,  and,  after  the 
decree  of  discharge,  is  estopped  to  assert  that  his  debt  arose  by  anterior  con- 
tract, and  is  bound  by  the  discharge,  on  the  principle  of  estoppel  by  reoord, 
whether  he  accepts  a  dividend  or  not:  Bigtlow  v.  PrUdiard,  21  Pick.  169; 
Van  Hook  v.  WhUkck,  26  Wend.  43;  Folger  v.  Clark,  80  Me.  237. 

Upon  a  like  principle,  a  non-resident  creditor  who  proves  his  debt  aa  a 
common  debt,  without  claiming  his  extraterritorial  immunity  from  the  opera- 
tion of  the  insolvent  laws  of  the  debtor's  state,  thereby  admits  as  a  fact  that 
he  is  a  resident  creditor  for  the  purpose  of  that  proceeding,  which  gives  the 
insolvency  court  jurisdiction  over  his  debt,  and  after  the  discharge,  he  is 
estopped  to  assert  the  contrary  fact»  and  is  bound  by  the  discharge,  on  the 
principle  of  estoppel  by  judgment,  whether  he  accepts  a  dividend  or  not: 
Cfoy  V.  SmitK  3  Pet.  411;  Blaekman  v.  Orten,  24  Vt.  17,  21;  Jourtua^  v. 
Gardner,  11  Cnsh.  355;  Baldwin  v.  Hale,  1  Wall.  223;  Oilman  v.  Loehoood, 
4  Id.  409;  Denny  v.  Benneti,  128  U.  8.  489.  But  if,  in  any  of  these 
the  creditor  appears  in  the  insolvency  or  bankruptcy  court  merely  to 
the  true  facts  and  to  claim  his  exemption,  the  court  does  not  acquire  juris- 
diction over  his  debt»  even  if  he  accepts  a  dividend  after  the  discharge^  and 
he  can  therefore  reoover  the  whole  or  the  unpaid  balance  of  his  debt;  €or 
there  is  no  waiver  or  estoppel,  either  m  pais  or  by  judgment,  as  such  a  decision 
is  not  to  be  regarded  in  the  light  of  res  adjndkiUa,  so  as  to  defeat  an  action 
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for  tiM  Mft,  or  Hi  nnpud  balance:  Dsimy  ▼.  BmtMU,  1^  U.  S.  480,  499;' 
M$mr.  LaweO,  7  Met.  158;  BylvuUr  ▼.  Damiger, 82  Fed.  Rep.  1;  dorian  t. 
Cook,  9  Coon.  314,  821;  23  Am.  Deo.  342;  MeOarif  r.  OU>mm.  5  Oratt.  807: 
(WfiMT.  Rodotpk,  8  G.  Greene,  299,  305;  Phmvp*  ▼.  Allar^  8  Barn,  ft  C.  477; 
flMira,  Bum6b  t.  .&>£fat,  146  Biaes.  413;  4  Am.  St.  Rep.  .^27.  Deniij^  v^.  £«n- 
■etf.  128  U.  8.  489,  waa  an  action  of  trover  brought  by  Bennett,  as  assignee 
ia  insolTeney  of  A  B,  against  Denny,  as  United  Sutes  marshal  of  the  United 
States  eirciiit  court  for  the  district  of  Minnesota,  for  the  oonrersion  of  per- 
MBsl  property  aeiaed  under  a  writ  of  attachment  by  X  Y  against  A  B 
ivaing  oat  of  that  court.  Before  this  action  of  trorer  was  brought  in  a  state 
soort  of  Minnesota,  and  after  a  refusal  by  Denny  to  deliver  the  goods,  Ben- 
astt»  as  assignee,  made  an  application  to  the  United  States  circuit  court  to 
bs  BMde  a  party  to  the  suit  of  X  Y  against  A  B,  and  prayed  for  a  dissolu- 
tioB  of  the  attadunent  therein.  On  this  the  court  ordered,  —  "I.  That 
Charies  G.  Bennett^  assignee,  do  have  and  he  is  hereby  given  leave  to  inter- 
tsBs  and  become  a  party  defendant  herein;  2.  That  Uie  motion  to  dissolve 
the  attachment  be  and  the  same  is  hereby  denied."  Bennett  had  no  other 
connection  with  the  suit  of  X  Y  against  A  B.  On  this  state  of  facts,  Denny 
daiowd  that^  aa  between  himself  and  Bennett,  hiis  right  to  attach  and  hold 
tiis  goods  waa  m  adjudkata.  But  the  supreme  court  held  the  contrary,  say- 
iog:  *'  Even  if  he  [Bennett]  can  be  supposed  to  be  a  party,  so  far  as  the  mo- 
tioB  to  dissolve  the  attachment  is  concerned,  we  oonciir  with  the  supreme 
eoort  of  the  state  of  Minnesota  {BetmeU  v.  Denny ,  33  Minn.  350)  in  holding 
that  'it  was  merely  a  decision  of  a  motion  or  summary  application,  which  is 
not  to  be  regarded  in  the  light  of  ru  adjudkata^  or  as  so  far  conclusive  upon 
the  parties  as  to  prevent  their  drawing  the  same  matters  in  question  again 
ia  the  more  regular  form  of  an  action '":.  Id.  499. 

It  is  true  that  a  person  who  availa  himself  of  the  benefit  of  an  nnconstitu- 
tisaal  statute  to  the  detriment  of  another  person  may  be  estopped  to  assert 
ifei  anconstitntionality  in  a  subsequent  action  between  them:  DanUU  v. 
TWscy,  102  U.  S.  415;  Fergu$(m  v.  La/ndram^  5  Bush,  230;  96  Am.  Dec.  350. 
h  JkamU  v.  Teamey^  stipra,  the  defendants  were  obligors  on  a  bond  given 
to  the  plaintiff  in  accordance  with  a  itate  statute,  to  stay  the  levy  of  an 
sieeation  on  the  property  of  one  of  the  defendants  against  whom  the  plain- 
tiff held  a  judgment.  The  levy  was  there])y  stayed  for  several  years,  and 
vhea  sued  on  the  bond,  the  defendants  claimed  that  it  was  void,  because  the 
itatoie  impaired  the  obligation  of  the  plaintiff's  original  contract,  by  allow- 
ng  a  stay  of  execution  to  the  defendant.  But  the  court  held  that  the  de- 
fendants were  estopped  by  their  conduct  to  set  up  this  objection.  They  had 
pneared  a  benefit  to  themselves  by  means  of  the  statute,  and  had  inflicted 
a  serious  loss  npon  the  plaintifll  But  for  the  stay  bond  he  would  have  levied 
tpoQ  the  property  at  once,  and  sold  it  to  satisfy  his  judgment.  But  for  the 
statute,  no  stay  could  have  been  procured.  The  statute,  in  terms,  gave  a 
right  and  conferred  a  benefit,  to  which  the  defendants  (the  parties  estopped) 
«we  not  entitled  without  the  statute.  This  right  of  staying  execution  was 
dstrintental  to  the  plaintiff',  and  beneficial  to  the  defendants. 

The  distinction  between  that  case  and  the  principal  case  is  obvious.  In 
fte  principal  eaae,  the  party  estopped  (the  plaintiff)  did  not  avail  himself  of 
fte  benefit  of  the  oompoaition  act  to  the  detriment  of  the  other  party  (the 
defendant).  He  did  not  acquire  any  new  right  or  benefit  by  the  statute. 
(^  the  contrary^  the  atatnte  operated  exclusively  to  the  Ijenefit  of  the  de- 
iaidaat^  and  the  defendant  availed  himself  of  it  to  the  detriment  of  the 
flttrtiC    If  there  wis  anything  to  estop  him,  it  waa  thia:  By  the  insolvenogr 
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prooMdiBfi  tfat  debtor*!  property  ie  either  eeiied  tnd  tekeH  iato  the  poMw 
men  el  the  insolTency  eosrt^  er  moiieji  ere  in  emiie  newMr  proeared  bj  the 
debtoTy  end  depoeited  in  court.  Snoh  property  or  mooeje  oennot  be  rencbeJ 
by  any  creditor  by  attachment  or  ezeention,  or  otherwise  than  bj  olaimiiif 
it  from  the  officer  in  whoee  costody  it  is  as  the  agent  of  the  coart.  If  the 
creditor  claims  and  obtains  it  from  this  officer,  he  obtains  a  benefit  which 
he  cannot  otherwiee  reap,  though  what  he  doee  in  no  way  prejndioea  the 
debtor.  A  person  may  nnqneetionably  waire  the  benefit  of  a  oonstitationsl 
provision  by  electing  a  comae  of  oondnct  which  is  inconsistent  with  the 
to  daim  its  benefit.  Inconsistency  is  a  necessary  element,  howevor,  to 
stitute  either  a  wairer  or  an  eetoppel:  Pao|Wit  v.  Murrmj/,  6  Hill,  468;  Babet 
▼.  Bramom,  6  Id.  47;  40  Am.  Dec  887;  DttmMd  v.  Drahe^  46  N.  Y.  318; 
^Mtier  ▼.  HUdreth,  6  Met  49;  Dole  t.  WoMridgt,  142  Mass.  161,  179;  JRael 
T.  McOormiekf  144  Id.  10.  But  the  better  view  seems  to  be  that  a  creditor 
who  aooepte  part  of  an  ajftertained  and  liquidated  debt,  in  accordance  with 
an  nnconstitntional  statute  or  void  decree,  is  not  guilty  of  such  iaoonsistent 
,  conduct  as  will  preclude  him  from  maintaining  a  sabeequent  action  for  the 
unpaid  balance:  Woodbridge  v.  WrigfU,  ^  Conn.  623,  526;  KhnbeH^  v.  JlP/y,  6 
Pick.  440;  ^  jiarte  iTai/bni,  K  R.  19  Bq.  Cas.  436;  iSx  parU  Hemming,  I^  K. 
13  Cb.  Div.  163,  169. 

Montague  v.  Masaep,  76  Va.  307,  is  a  well-considered  case  upon  this  point 
The  Virginia  legislature  passed  an  act  reducing  the  salary  of  certain  judges 
during  their  term  of  office,  contrary  to  the  state  constitution.  The  plain- 
tiff's testator  having  accepted  the  reduced  salary  several  times  without  pro> 
test^  the  state  treasurer  contended  that  the  plaintiff  had  waived  his  rights, 
and  was  estopped  to  insist  upon  the  unconstitutionality  of  the  statute.  But 
the  court  held  that  there  was  no  waiver  or  estoppel,  and  that  the  plaintiff 
ooald  recover  the  unpaid  balance. 

To  say  that  a  creditor  who  accepts  a  dividend  avails  himself  of  the  benefit 
of  the  insolvent  law,  seems  to  be  a  perversion  of  terms.  Without  that  law, 
he  is  entitled  to  receive  the  whole  of  his  debt,  and  the  debtor  is  bound  to  pay 
the  whole  of  it.  The  debtor  is  the  one  who  avails  himself  of  its  benefit  It 
is  neither  a  legal  benefit  to  a  creditor  to  receive  part  of  an  admitted  debt  after 
it  is  due,  nor  a  legal  detriment  to  a  debtor  to  pay  part  of  such  a  debt,  even 
if  he  be  poor  and  have  to  borrow  the  money.  It  is  for  this  reason  that,  ever 
since  PinneVa  Ccue,  6  Coke,  1 17,  it  has  been  the  law  of  England  and  America 
that  such  part  payment  and  acceptauce  are  no  consideration  for  a  parol 
agreement  to  accept  the  part  in  full  satisfaction  of  the  debt,  and  that  there* 
fore  the  creditor  can  recover  the  unpaid  balance:  Harriman  v.  Uarrimant  IS 
Gray,  341;  Weber  v.  Coudi,  134  Mass.  26;  4d  Am.  Rep.  274.  Nor  does  sach 
acceptance  in  full  satisfaction  operate  as  a  waiver  or  estoppel  against  the 
creditor  which  will  prevent  a  recovery  of  the  unpaid  balance:  Tyltr  v.  Reli^ 
A8s\  145  Mass.  134,  138;  MarUn  v.  Frantz,  127  Pa.  St  389;  Meckamkt' 
Bank  v.  Huston,  11  Week.  Not  389;  Walker  y.  Mayo,  143  Mass.  42.  If 
the  creditors  acceptance  of  part  of  his  debt,  in  accordance  with  a  parol 
agreement  to  accept  it  in  full  satisfaction,  is  no  waiver  or  estoppel  of 
his  common-law  right  to  receive  every  dollar  originally  due  him,  not* 
withstanding  the  agreement,  it  seems  to  follow  a  forUoH  that  a  credi- 
tor's acceptance  of  part  of  his  debt,  .in  accordance  with  a  void  decree  of 
discharge  in  insolvency,  is  no  waiver  or  estoppel  ol  his  constitutional 
light  to  receive  every  dollar  originally  due  him  on  his  contract^  notwith- 
standing the  discharge:  Kimherly  v.  Ely,  6  Pick.  440;  Woodbridge  v.  Wri^ 
S  Conn.  623.    Fcr,  as  a  constitutional  right  is  of  a  higher  nature  than  a  cem* ' 
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hiw  rights  H  takes  stronger  acts  to  amount  to  a  waiver  or  estoppel  of 
tts  foraaAr  than  of  the  latter.  The  j>arty'8  acts  mnst  be  '*  dear  and  no- 
•qaiTocal ":  DomeUjf  v.  (krbeU,  7  N.  Y.  500, 607;  Ouemsey  v.  Wood,  190  Mass. 
W3;  MwrTph^  v.  Mammg,  134  Id.  488;  JBcuteriy  v.  Ooodwin,  35  Conn.  279; 
/■Mnsnes  Co.  ▼.  Mor^e,  20  Wall.  4M. 

The  following  points  on  waiver  and  estoppel  may  be  considered  settled: 
A  written  agreement  between  a  non-resident  creditor  and  his  debtor,  that 
"tiiis  judgment  [entered  by  confession]  is  subjoct  to  the  legal  operation  of 
the  defendant's  discharge  under  the  insolvent  laws  of  Maryland,"  is  no  waiver 
of  the  non-resident  creditor's  right  to  impeach  the  decree  of  discharge,  and  to 
«force  tiie  judgment  to  its  full  extent  by  execution  against  property  which 
was  exempt  under  the  Maryland  insolvent  law  {Ola^  v.  Smith,  3  Pet.  411, 
was  cited  by  eounsel  to  the  point  of  waiver):  Bo^le  v.  Zaeharie,  6  Id.  635. 
A  non-resident  creditor  does  not  waive  hit  constitttntional  right  to  impeach 
hit  debtor's  discharge  by  having  come  into  the  debtor's  state  to  make  his  con- 
tract while  the  insolvent  law  was  in  force,  and  by  expressly  providing  for  its 
perfonnanee  in  the  debtor's  state.  He  can  recover  the  whole  of  his  demand: 
AiftfapMi  V.  ScUet  1  Wall.  223.  A  non-resident  creditor  does  not  waive  his 
eoDstitntional  right  to  impeach  a  decree  of  discharge  in  iifliolvenoy  by  having, 
prior  to  the  discharge^  reduced  his  claim  to  judgment  in  the  courts  of  the 
debtor's  state;  and  after  the  discharge,  he  can  maintain  an  action  on  his 
jadgment  either  in  the  courts  of  the  debtor's  state,  or  in  any  other  court: 
Mwqpkp  V.  Mmrnkg,  134  Mass.  488;  IkmMUy  v.  CorheU,  7  N.  T.  500;  Wyman 
▼.  MittkdU  1  Cow.  316;  WhHneg  v.  WhUing,  35  N.  H.  457;  Poe  v.  Duck,  5 
Ud.  1;  WaUm  T.  Romrm,  10  Mass.  387;  6  Am.  Dec  129.  A  non-resident 
creditor  does  not  kubmit  himself  to  the  jurisdiction  of  an  insolvency  court, 
nor  waive  his  constitutional  right  to  recover  a  judgment  for  the  whole  of  his 
demand,  by  appearing  in  the  insdvenoy  court  to  oppose  the  granting  of  the 
discharge:  ^orfoii  ▼.  Cook^  9  Conn.  314;  23  Am.  Dec  342;  McCariy  v.  Oilh 
SOM,  5  Gratt  307;  CfoUins  v.  Bodoiph,  8  G.  Greene,  299. 

Applying  the  foregoing  principles  to  the  principal  case,  the  oonclusions 
seem  to  be  as  follows:  1.  Hie  decree  of  discharge  was  void  for  want  of  juris- 
diction whon  rendered,  as  against  the  unconsenting  non-resident  creditor.  2. 
It  did  not  beoome  valid  by  his  subsequent  acceptance  of  the  dividend.  3.  By 
aeeeptuBg  the  dividend,  the  non-resident  creditor  did  not  waive  or  otherwise 
lose  his  oonstituttonal  right  to  receive  the  full  amount  originally  due  him. 
4.  Therefore  he  was  entitled  to  recover  a  judgment  for  the  unpaid  balance 
after  dednoting  the  dividend,  and  the  Judgment  in  the  principal  case  is  er- 


Whether  theee  apparently  logical  deductions  will  ultimately  prevail  when 
the  question  shall  be  directly  preeented  to  the  supreme  court  of  the  United 
States^  is  at  preeent  unknown.  The  decisions  in  the  state  courts,  excepting 
those  of  the  state  of  Oonneotiout^  mnst  be  conceded  as  directly  or  inferen- 
tislly  snpportug  the  principal  case:  Van  Hook  v.  WhUloek,  26  Wend.  43;  Eus- 
tmr.  BoBm,  146  Mass.  418;  4  Am.  St  Rep.  327;  Folger  v.  Clark,  80  Me.  287; 
Bbpee  V.  SprnHkutk,  106  Mass.  Ill;  II  Am.  R^  aM. 
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Pbinoipal  and  Agent.  —  Oks  Dxalino  with  am  Aqbht  m  ▲  Mattbi 
AvracTDiQ  Bja  Prinoipal,  and  knowing  that  the  interest  of  the  agent  it 
advene  to  that  of  his  principal,  shonld  be  held  to  the  doty  of  ascertain- 
ing that  the  acts  of  the  agent  are  anthorized  by  his  principaL 

IV    firOOK  OF    A    COKPORATION    18    FaAUDULINTLT    IbSUED    BT  OnS  OF  ITS 

QifiOBXs  AS  Seouritt  fob  his  Pbivatb  Dbbt,  the  corporation  is  not 
estopped,  as  sgainst  the  creditor  of  the  officer  to  whom  snch  stock  wsa  is- 
sned,  to  deny  the  validity  ef  the  stock,  if  the  creditor  knew  that  the 
surrender  and  transfer  of  the  former  certificate  were  prerequisites  to  the 
lawful  issne  of  a  new  one,  and  took  no  steps  to  assure  himself  that  there 
was  a  former  certificate  to  be  surrendered  and  transferred.  Such  credi- 
tor acquires  no  additional  right  or  equity  from  the  fact  the  certificate 
fraudulently  issued  to  him  was  afterwards  surrendered  by  him,  and  a 
new  one  issued  therefor  by  the  officer  by  whom  and  for  whose  benefit 
the  original  wAs  fraudulently  issued. 

Action  to  recover  damages  for  the  refusal  of  the  defendant 
corporation  to  recognize  the  validity  of  shares  of  stock  held 
by  the  plaintifif,  or  to  transfer  them,  and  issue  new  certificates 
therefor. 

0.  B.  Mowry^  for  the  plaintiff. 

/.  O.  AbboU^  C.  T.  Gallagher,  and  J.  8.  Dean,  for  the  defend- 
ant. 

Field,  J.  The.  plaintiff,  in  December,  1882,  lent  money  to 
William  Reed,  and  received  from  him  as  security  for  the  pay- 
ment of  the  loan  a  certificate^  in  the  name  of  the  plaintiff,  of 
thirty-two  shares  of  the  capital  stock  of  the  defendant  corpo- 
ration, in  the  usual  form,  signed  by  its  president  and  by  its 
treasurer,  with  its  seal  affixed.  This  was  a  fraudulent  over- 
issue of  stock  by  Reed,  who  was  the  treasurer,  and  who  filled 
up  a  blank  certificate  which  bad  been  signed  by  the  president, 
and  left  with  him.  Reed  owned  no  stock,  and  exhibited  no  cer- 
tificate of  stock  to  the  plaintiff  except  that  filled  up  with  the 
plaintiff's  name,  and  he  made  no  transfer  of  stock  on  the  books 
of  the  company,  and  there  was  no  entry  of  the  transaction  in 
any  form  upon  its  books.  The  stock  of  the  company  was  trans- 
ferable by  assignment  on  the  books  of  the  company,  upon  a 
surrender  of  the  old  certificate,  and  this  was  stated  in  the 
certificate  delivered  to  the  plaintiff.  The  plaintiff,  in  May, 
1886,  assigned  this  certificate  to  one  Wilkins,  the  cashier  of 
the  Howard  National  Bank,  as  security  for  the  payment  of  a 
loan  of  money  made  to  the  plaintiff  by  the  bank.    Wilkins 
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snrreDdered  this  certificate,  and  took  a  new  one  in  his  own 
name,  which  was  issued  to  him  by  Reed,  who,  as  treasurer, 
had  the  custody  of  the  certificate  and  transfer-books  of  the 
company.  The  plaintiff,  in  January,  1887,  paid  his  debt  to 
the  Howard  National  Bank,  and  Wilkins  assigned  the  certifi- 
cate he  held  to  the  plaintiff.  The  plaintiff,  in  July,  1887,  pre* 
sented  this  certificate  to  the  defendant,  and  demanded  a  new 
Mrtificate,  which  the  defendant  refused  to  give,  having  discov- 
ered, in  November,  1886,  this  and  other  frauds  of  Reed.  The 
original  loan  of  the  plaintiff  to  Reed  was  two  thousand  dol- 
lars; bat  in  October,- 1886,  the  plaintiff  lent  him  one  thousand 
dollars  more,  and  it  was  agreed  between  them  that  the  certifi- 
cate of  stock  should  stand  as  security  for  the  payment  of  both 
loans.  The  amount  due  from  Reed  to  the  plaintiff  at  the  date 
of  the  writ  was  18,175.84. 

It  is  manifest  that  the  assignment  of  this  certificate  by  the 
plaintiff  to  Wilkins,  as  security  for  the  payment  of  the  plain- 
tiff*8  debt  to  the  bank,  and  the  assignment  back  to  the  plain- 
tiff when  his  debt  was  paid,  did  not  put  the  plaintiff  in  any 
better  position  than  he  would  have  been  in  if  the  certificate 
bad  never  passed  out  of  his  hands.  The  plaintiff  had  pledged 
property  which  had  been  pledged  to  him,  and  had  redeemed 
it  from  the  pledge  he  had  made,  and  he  held  it  by  his  original 
title  as  pledgee  of  Reed:  Simm  v.  AngUhAmerican  Telegraph 
Co.,  5  Q.  B.  Div.  188. 

The  present  case  cannot  be  distinguished  in  principle  from 
Moares  v.  Citixena^  Naiional  Bank^  111  U.  S.  156.  In  that  case 
Mr.  Justice  Bradley  dissented,  and  the  decision  has  been  the 
subject  of  some  criticism:  Lowell  on  Transfer  of  Stock,  sec. 
112,  note  2.  The  ground  of  that  decision,  as  stated  in  the 
opinion,  is  as  follows:  The  plaintiff  '^having  distinct  notice 
that  the  surrender  and  transfer  of  a  former  certificate  were 
prerequisites  to  the  lawful  issue  of  a  new  one,  and  having  ac- 
cepted a  certificate  that  she  owned  stock,  without  taking  any 
steps  to  assure  herself  that  the  legal  prerequisites  to  the 
validity  of  her  certificate,  which  were  to  be  fulfilled  by  the 
Conner  owner,  and  not  by  the  bank,  had  been  complied  with, 
she  does  not,  as  against  the  bank,  stand  in  the  position  of  one 
who  receives  a  certificate  of  stock  from  the  proper  officers 
without  notice  of  any  facts  impairing  its  validity."  Upon  a 
review  of  the  authorities  in  the  opinion,  it  is  said:  ^'This  re- 
riew  of  the  cases  shows  that  there  is  no  precedent  for  holding 
that  the  plaintiff,  having  dealt  with  the  cashier  individui 
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and  lent  money  to  him  for  hie  private  use,  and  received* from 
him  a  certificate  in  her  own  name,  which  stated  that  shares 
were  transferable  only  on  the  books  of  the  bank  and  on  sur- 
render of  former  certificates,  and  no  certificate  having  been 
surrendered  by  him  or  by  her,  and  there  being  no  evidence  of 
the  bank  having  ratified  or  received  any  benefit  from  the  trans- 
action, can  recover  from  the  bank  the  value  of  the  certificate 
delivered  to  her  by  its  cashier." 

In  that  case  the  president  of  the  bank  had  left  blank  certifi- 
cates of  stock  signed  by  him  with  the  cashier,  as,  in  the  present 
case,  the  president  of  the  railroad  company  had  left  similar 
blank  certificates  with  the  treasurer.  At  the  trial  of  that  case 
in  the  United  States  circuit  court,  a  verdict  was  directed  for 
the  defendant,  on  the  ground  that  ''the  plaintiff  having  had 
knowledge  of  the  fact  that  Moores,  upon  whom  she  relied  to 
have  the  stock  transferred  to  her,  was  acting  for  himself  as 
well  as  in  his  capacity  of  cashier,  —  that  is,  acting  for  the 
bank  upon  one  side,  and  forliimself  on  the  other,  in  reference 
to  the  matter  of  issuing  this  certificate, — she  is  not,  in  the 
judgment  of  this  court,  an  innocent  holder  of  the  stock ": 
Moores  v.  Citizens*  National  Bank^  15  Fed.  Rep.  141. 

We  have  decided  in  Allen  v.  South  Boston  R.  R.,  150  Mass. 
200,  204,  that  a  purchaser  of  stock  owes  no  positive  duty  to 
the  corporation  to  see  to  it  that  the  seller  surrenders  the  old 
certificate  and  makes  an  assignment  of  the  stock  on  the  books 
of  the  company,  but  that  it  is  the  duty  of  the  corporation 
which  requires  these  things  to  be  done  to  see  that  they  are 
done  before  a  new  certificate  is  issued  to  the  purchaser.  The 
plaintiff,  in  the  case  at  bar,  knew  that  he  was  dealing  with  the 
treasurer  of  the  defendant  in  his  personal  capacity  as  a  bor- 
rower of  money.  If  the  by-laws  of  the  company  had  pro- 
vided that  certificates  of  stock  should  be  signed  only  by  the 
treasurer,  and  if  he  were  charged  with  the  duty  of  attending 
to  the  transfer  of  stock  and  the  issuing  of  certificates,  any  per- 
son lending  money  to  him  for  his  private  use,  and  taking  in 
his  own  name  a  certificate  of  the  company's  stock  as  collateral 
security,  would  reasonably  be  required  to  investigate  the  title 
of  the  treasurer  to  the  certificate  delivered,  because  in  issuing 
such  a  certificate  the  treasurer  would  have  a  personal  interest 
adverse  to  that  of  the  corporation.  An  agent  cannot  properly 
act  for  his  principal  and  himself  when  their  interests  are  ad- 
verse, and  any  person  dealing  with  an  agent  in  a  matter  affect- 
ing his  principal,  and  knowing  that  the  interests  of  the  agent 
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are  adverse  to  those  of  his  principal,  ought  to  be  held  to  the 
dntj  of  ascertaining  that  the  acts  of  the  agent  are  authorized 
by  his  principal.  The  difiQculty  in  the  present  case  is,  that 
these  considerations  are  only  partially  applicable  to  it.  It  is 
on  account  of  the  danger  that  one  officer  may  abuse  his  power 
to  issae  stock  certificates  that  the  by-laws  of  corporations 
usually  require  the  certificates  to  be  signed  by  at  least  two 
officers  of  the  corporation.  If  one  of  these  neglects  his  duty, 
or  delegates  the  performance  of  it  to  the  other,  the  safeguard 
intended  by  this  requirement  of  the  by-laws  becomes  inef- 
fectual, and  if  one  of  these  officers,  in  issuing  a  stock  certifi- 
eate,  has  a  personal  interest  adverse  to  that  of  the  corporation, 
a  person  dealing  with  him.  and  knowing  this,  may  well  be  re- 
quired to  take  notice  that  the  rights  of  the  corporation  are  not 
protected  in  the  transaction  to  the  full  extent  intended  by  the 
by-lawB. 

The  decision  of  this  case,  we  think,  must  depend  upon  the 
question  whether  it  is  shown  that  the  plaintiff,  in  taking  this 
cvtificate  of  stock  under  the  circumstances  set  out  in  the 
^reed  statement  of  facts,  acted  in  good  faith  and  with  due 
care.  We  are  of  opinion  that  the  facts  were  such  that  the 
plaintiff  was  reasonably  put  upon  inquiry  as  to  the  title  of 
Reed  to  the  certificate  of  stock  which  he  undertook  to  pledge, 
and  that  ih€  plaintiff  is  to  be  affected  with  notice  of  whatever 
he  might  have  found  out,  if  he  had  made  proper  inquiry.  As 
the  plaintiff  was  not  a  purchaser  of  stock  in  the  market,  the 
usages  of  brokers  in  regard  to  the  manner  in  which  stock  is 
transferred,  as  between  the  parties  to  a  bargain  and  sale  made 
through  brokers,  have  no  bearing  upon  the  case.  The  plain- 
tiff cannot  rely  upon  any  representations  of  Reed,  because  he 
knew  that  Reed  was  acting  for  himself  in  borrowing  the  money 
and  in  pledging  the  stock. 

The  seal  of  the  corporation  might  well  be  presumed  to  be 
under  the  control  of  Reed  for  the  purpose  of  affixing  an  im- 
press of  it  upon  the  stock  certificates,  because  he  was  one  of 
the  persons  who  were  required  to  sign  certificates  of  stock,  and 
was  the  person  who  had  the  custody  of  the  certificate  and 
transfer-books.  The  genuine  signature  of  the  president  of  the 
corporation  upon  the  certificate  was  the  only  fact  on  which  the 
plaintiff  had  a  right  to  rely;  but  as  the  president  was  not  at- 
tending personally  to  the  issue  of  this  certificate,  it  was  evident 
to  the  plaintiff  that  Reed  might  possibly  be  using  for  one  pur* 
pose  a  certificate  signed  by  the  president  for  another.    Tba 
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certificate  was  filled  up  in  Reed's  handwriting,  and  nothing 
whatever  was  exhibited  to  the  plaintiff  tending  to  show  that 
Reed  owned  any  stock,  or  that  any  transfer  of  stock  had  been 
made  to  the  plaintiff  by  Reed,  except  the  new  certificate  which 
was  issued  to  the  plaintiff  after  the  bargain  between  him  and 
Reed  had  been  made. 

We  think  that  it  is  a  safer  and  more  reasonable  mle  to  hold 
that  a  person  taking  in  pledge  a  certificate  of  stock,  newly 
issued  in  his  name  by  an  officer  of  a  corporation,  as  secority 
for  the  private  debt  of  tly  officer,  should  be  required  to  inves- 
tigate the  title  to  the  stock,  if  the  officer  is  one  who  has  the 
power,  either  alone  or  with  others,  to  issue  stock  certificates, 
than  to  hold  that  such  a  person  can  rely  upon  a  certificate  so 
issued  to  him  in  the  absence  of  actual  notice  or  knowledge 
that  it  has  been  fraudulently  issued.  In  the  opinion  of  a  ma- 
jority of  the  court,  the  judgment  entered  for  the  plaintiff  must 
be  reversed,  and  there  must  be  judgment  for  the  defendant 


This  oabb  n  distiiyouished  from  the  case  of  Ailen  v.  South  Boston  &.  iL« 
ISO  MaM.  200,  oiile,  p.  186,  in  which  the  plaintiff  was  a  parohaeer  of  stock* 
and  where  it  was  held  that  a  purchaser  of  stock  in  a  corporation  does  not 
assume  any  duty  to  see  that  the  yendor  of  the  stock  surrenders  his  stock  and 
transfers  it  upon  the  books  of  the  corporation,  inasmuch  as  such  is  the  dntj 
of  the  corporation  towards  both  the  seller  and  the  purchaser  beforo  it  issues 
new  stock.  In  the  principal  case,  plaintiff  was  not  a  purchaser  of  stock,  but 
knew  that  he  was  dealing  with  the  treasurer  of  the  corporation  in  his  per* 
sonal  capacity  as  a  borrower  of  money;  and  consequently  in  taking  certifi- 
cates of  stock,  newly  issued  in  his  name,  as  collateral  security  for  money  lent 
to  the  treasurer  in  his  individual  capacity,  he  must  investigate  the  title  to 
SQoh  stock,  and  is  not  a  bona  Jide  purchaser  if  the  stock  was  dandnlantiy 
issaed,  even  though  the  treasurer  had  apparent  authority  to  iMne  sneh  om* 
tifioatesof  stock. 
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[150  Mabsachusbtts,  488.  J 

JEvrnmcni  —  Bmplotsr  and  Emfloyss.  —  Evidbnob  that  ax  Bm fxai 
WAS  Gbnbrallt  Beputkd  to  be  infirm  in  his  senses  of  sight  and  hi 
ing,  and  in  physical  strength,  is  admissible  for  the  purpose  of  proving 
that  his  employer  either  knew  of  these  infirmities,  or  by  the  ezereiaa  ol 
reasonable  care  would  have  known  of  them. 

Action  to  recover  for  personal  injuries  suffered  by  the  plain- 
tiff  while  in  the  employ  of  the  defendants  and  which  injuries 
it  was  claimed  had  resulted  from  plaintiff's  co-employee  Mo- 
Loughlin  having  lost  control  of  a  wheel-barrow  of  bricka^ 
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wherebj  a  portion  of  its  load  was  emptied  into  a  trench  and 
hll  upon  plaintiff.  The  claim  was  made  that  the  accident 
would  not  have  occurred  but  for  McLoughlin's  age  and  infirm- 
ities, and  his  impaired  sight  and  bearing.  The  plaintiff  offered 
evidence  tending  to  show  that  McLougblin  was  generally  re- 
puted to  be  infirm  in  the  senses  of  sight  and  hearing,  and  in 
physical  strength,  and  that  his  infirmities  in  this  respect  were 
wdl  known  in  the  community.  The  evidence  was  excluded 
by  the  court,  and  the  jury  thereupon  returned  a  verdict  for  the 
defendant. 

/.  HopHn$  and  E,  /.  MeMahony  for  the  plaintiff. 

F.  P.  Otndding^  for  the  defendant 

Field,  J.  The  offer  of  the  plaintiff  to  show  that  McLougb- 
lin '"was  generally  reputed  to  be  infirm  in  the  senses  of  sight 
and  hearing,  and  in  physical  strength,"  was  made  for  the  pur- 
pose of  proving  that  the  defendant  either  knew  of  these  in- 
firmities, or  by  the  exercise  of  reasonable  care  would  have 
known  of  them,  if  the  jury  found,  from  other  evidence,  that  Mc- 
Longhlin  was  infirm  in  these  respectB.  For  this  purpose,  in 
our  opinion,  the  evidence  was  competent.  The  master  is  bound 
to  use  reasonable  care  in  selecting  his  servants,  and  if  a  person 
is  incompetent  for  the  work  he  is  employed  to  do,  the  fact  that 
he  is  generally  reputed  in  the  community  to  want  those  quali- 
ties which  are  necessary  for  the  proper  performance  of  the  work 
certainly  has  Bome  tendency  to  show  that  the  master  would 
have  found  out  that  the  servant  was  incompetent,  if  proper 
means  had  been  taken  to  ascertain  the  qualifications  of  the 
servant.  We  cannot  say  that  it  may  not  be  a  matter  of  com- 
mon repute  in  a  community  that  a  man  is  physically  weak, 
and  is  partially  blind  and  deaf:  Oilman  v.  Eastern  R,  iZ.,  13 
Allen,  433;  90  Am.  Dec.  210. 

Bxceptions  sustained. 

BviDXKGX.  —  General  notoriety  is  generally  admiBsible  ae  evidence  tending 
to  prore  notioe  of  a  faot^  when  such  notice  is  a  material  inquiry;  but  it  is 
Mvw  eompetent  to  prove  the  fact  itself:  LouimnlU  tie.  A  R.  Co,  v.  BcUi,  87 
All.  706|  IS  Am.  Si.  Rep.  84. 
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DuBB  V.  Bbaudbt. 

riBO  MAfltACBunRt.  418b]    . 

MniOE  MAY  Atoid  vna  Oortract  without  Puimro  m  Otbxb  Paxtt  a 
Statv  Qvo  or  returning  the  consideration  reoeivad,  if  the  oontraet  wm 
not  for  neoewariee,  nor  neoeasarily  beneficial  to  the  minor. 

MiHOR  Contracting  to  Work  ior  Another,  axd  that  Part  or  u 
Waobs  should  BR  Atplird  to  ths  Patmrnt  of  ▲  Drbt  Dvs  nuw  Ra 
Fathrr's  Bbtatr»  may,  by  dieaffirming  the  contract,  and  raing  apon  a 
qutmium  meruU,  recoTer  the  foil  value  of  aenrioee  rendered  by  him,  when 
it  does  not  appear  that  he  can  reoeiTe  any  benefit  from  his  father's  esteta 

Action  to  recover  the  balance  claimed  to  be  due  plaintiflf  for 
wages.  The  trial  court  ruled  that  the  plaintiff  was  not  enti- 
tied  to  recover,  because  his  services  had  been  rendered  onder 
the  contract  set  forth  in  the  opinion  of  the  coarl 

C  SewaU^  for  the  plaintiff. 

/•  M.  Raymond^  for  the  defendant. 

Field,  J.  The  plaintiff,  a  minor,  with  the  assent  of  his 
mother,  agreed  with  the  defendant  to  work  for  him  for  eight 
dollars  a  week,  one  half  to  be  paid  to  the  plaintiff,  and  the 
other  half  to  be  applied  by  the  defendant  to  the  payment  of 
a  debt  due  to  the  defendant  from  the  estate  of  the  deceased 
father  of  the  plaintiff.  The  judge,  who  tried  the  case  withoat 
a  jury,  found  that  the  plaintiff's  services  were  not  worth  eight 
dollars  a  week  for  the  first  part  of  the  time  he  worked,  but 
'*  were  worth  eight  dollars  a  week  for  the  whole  time."  The 
plaintiff's  pay  was  raised  from  time  to  time,  and,  after  he  had 
worked  for  the  defendant  eight  weeks, ''  his  pay  was  raised  to 
twelve  dollars"  a  week.  The  defendant  paid  him  four  dollars 
a  week  for  the  whole  time  he  worked,  and  applied  the  remain- 
der of  bis  wages  to  the  payment  of  the  debt  against  the  father's 
estate.  At  the  end  of  twenty-six  weeks,  when  the  debt  had 
been  paid,  the  defendant  discharged  the  plaintiff  from  his  em- 
ployment. The  judge  also  found  that  "the  agreement  was  not 
00  unreasonable  as  to  raise  any  suspicion  of  fraud";  'Hhat  the 
plaintiff  had  not  been  overreached";  and  ruled,  *'as  matter  of 
law,  that  the  plaintiff  was  not  entitled  to  avoid  the  contract,  it 
having  been  fully  executed."  It  is  clear  that  the  judge  found 
that  the  whole  amount  of  the  wages  agreed  upon  from  time  to 
time  was  as  much  as  or  more  than  the  plaintiff's  services  were 
worth,  but  that  the  amount  of  money  paid  to  the  plaintiff  was 
less  than  his  services  were  worth.     It  is  clear,  also,  that  the 
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plaintiff  was  not  bound  to  pay  his  father's  debts;  that  the  con- 
tract made  in  this  case  was  not  for  necessaries,  and  was  not 
necessarilj  beneficial  to  the  plaintiff;  and  that  by  our  decis-' 
ions,  in  order  to  avoid  such  a  contract,  it  is  generally  not  ne« 
cessary  that  the  minor  put  the  other  party  in  statu  quOj  or 
return  the  consideration  received:  Chandler  v.  SimmonBj  97 
Mass.  508,  514;  93  Am.  Dec.  117;  BariUU  v.  Drake^  100  Mass. 
174;  97  Am.  Dec.  92;  1  Am.  Rep.  101;  Oaffney  v.  Hayden,  110 
Mass.  137;  14  Am.  Bep.  580;  Bradford  v.  French,  110  Mass. 
365;  Walsh  y.  Young^  110  Id.  896;  Baker  v.  Stone,  186  Id.  405; 
McCarthy  v.  Henderaon,  188  Id.  810. 

Oaffney  y.  Hayden,  eupra^  shows  that,  if  the  amount  of  the 
wages  agreed  upon  had  not  been  as  much  as  the  plaintiff's 
services  were  worth,  the  fact  that  the  plaintiff  had  received  his 
pay  while  a  minor  would  not  prevent  him  from  avoiding  the 
oontracty  and  suing  on  a  qttantum  meruit.  In  the  opinion,  the 
eases  of  Stone  v.  Dennison^  18  Pick.  1,  28  Am.  Dec.  654,  and 
Breed  v.  Judd,  1  Gray,  455,  which  the  present  defendant  cites, 
are  considered  and  distinguished. 

It  is  suggested  that  the  plaintiff's  agreement  that  the  de* 
fendant  should  apply  a  part  of  the  wages  to  the  extinguish- 
ment of  the  father's  indebtedness  makes  the  actual  application 
of  the  wages  by  the  defendant  in  pursuance  of  this  agreement, 
and  before  it  was  revoked,  equivalent  to  a  payment  of  money 
by  the  plaintiff  to  the  defendant  for  the  purpose  of  extinguish- 
ing this  debt  It  is  argued  that,  if  a  minor  voluntarily  pays 
money  under  a  contract,  he  cannot  recover  the  money  he  has 
paid,  when  he  has  received  any  benefit  from  the  contract,  or 
any  part  of  the  consideration,  except  by  rescinding  the  con- 
tract; and  that  a  contract  cannot  be  rescinded  unless  the  other 
party  is  put  in  statu  quo;  and  that,  in  the  present  case,  it  does 
not  appear  that  the  defendant  can  be  put  in  statu  quOj  because 
be  may  have  lost  his  remedy  against  the  estate  of  the  father. 
See  ShurtUffy.  MiUard,  12  R.  I.  272;  84  Am.  Rep.  640;  Rolh 
inson  v.  Weeks,  56  Me.  102;  Sparman  v.  Keim,  83  N.  Y.  245; 
Adams  v.  BeaU,  67  Md.  53;  1  Am.  St.  Rep.  379;  Ez  parte  Tay- 
lor,^ De  (jex,  M.  &  G.  254.  It  does  not  appear  that  the  plain* 
tiff  did  or  could  receive  any  benefit,  directly  or  indirectly,  from 
the  payment  of  his  father's  debts.  It  appears  that  the  father 
died  seised  of  real  estate,  *'  which  he  devised  to  his  widow," 
aod  which  the  widow  conveyed  to  his  eldest  son,  the  brother 
of  the  plaintiff;  but  it  does  not  appear  that  the  plaintiff  waa 
mtitled  to  receive  any  property  from  the  estate  of  his  father. 
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and  therefore  it  does  not  appear  that  the  plaintiff  had  any  in- 
tereet  in  preventing  the  defendant  from  collecting  the  debt  out 
of  the  estate  of  the  fitther.  The  action  is  not  to  recover  money 
paid.  The  contract,  so  far  as  it  related  to  the  payment  of  the 
father's  debt,  would,  in  ancient  times,  have  been  held  abso- 
lutely void,  if  made  by  an  infant  We  think  that  the  princi- 
ple contended  for,  whether  it  is  consistent  or  not  with  onr 
decisions,  is  not  applicable  to  this  case.  It  is  necessary  fi>r 
the  protection  of  an  infant  that  he  should  not  be  bound  by  a 
contract  to  pay  out  of  his  earnings  the  debt  of  another  person, 
and  the  defendant  had  no  right  to  rely  upon  such  a  contract, 
and  forego  any  remedies  he  might  have  against  the  estate  of 
the  father.  The  defendant  cannot  be  said  to  have  acted  as 
agent  of  the  plaintiff  in  paying  the  wages  to  himself,  within 
the  principle  declared  in  Welch  v.  Welch,  103  Mass.  562,  be- 
cause he  still  retains  the  benefit.  It  is  not  contended  that  the 
mother  was  entitled  to  the  wages  of  the  plaintiff.  By  the 
terms  of  the  report,  there  must  be  a  new  triaL 
So  ordered.  

Coirnuon  of  MnroBS.  — Aa  to  an  infant'i  power  to  avoid  hia  oontnoli: 
Adam$  t.  BeaU,  S7  Md.  63;  1  Am.  St.  Rep.  379,  and  oases  cited  in  note.  An 
infant  may,  in  general,  disaffirm  bis  oontraot  without  restoring  the 
tion  received  by  him:  St^  v.  Harvi$^  61  Ark.  296. 


Boston  v.  Simmons: 

[180  MASSACBUSirrs,  48L] 

fjIABnilTT  OF  OfFICIB  OF  CiTT  AKD  HIS  CONFIDSRATI  FOB  PbOFRS  Rail.- 
JOSD    FBOK    THS    UsS    OF    THE    FoRMIB's    KnOWLKDOS    OBTAIVID    AS 

SnoH  Officfr.  —  If  a  member  of  a  monicipal  board  authoriaed  to  seleet 
and  purchase  a  site  for  public  purposes  agrees  with  a  third  parson  te 
inform  the  latter  of  the  site  selected  by  such  board,  and  that  the  latter 
shall  thereupon  purchase  such  site,  and  then  sell  it  to  the  board  at  a 
profit,  and  the  agreement  is  carried  out  through  the  aid  of  snoh  offieer, 
whereby  the  municipality  is  made  to  pay  a  higher  price  for  the  property 
than  it  could  have  been  purchased  for  from  the  original  owner,  a  joint 
action  can  be  sustained  against  said  officer  and  his  confederate  fcr  the 
amount  of  prc^t  by  them  realized. 

Action  of  tort,  in  which  the  declaration  was  as  foUowa: 
^^And  the  plaintiff  says  that  at  the  time  of  the  acts  and  doiugs 
hereinafter  set  forth,  it  was,  and  now  is,  a  municipal  corpora- 
tion duly  established  by  law,  in  the  county  of  Suffolk,  in  this 
commonwealth,  and  was  duly,  authorized  by  law  to  purchase 
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land  on  which  to  construct  a  reservoir  to  be  used  in  suppljring 
said  city  and  its  inhabitants  with  pure  water;  that  the  defend- 
ant Simmons  was  a  member  and  the  chairman  of  the  Boston 
water  board,  a  board  duly  established  hj  law,  and  authorized 
and  empowered  to  purchase  for  the  plaintiff  land  to  be  used 
for  the  purpose  aforesaid;  that  said  Simmons,  by  virtue  of  his 
said  official  position,  knew  and  had  a  part  and  share  in  de- 
termining the  action  of  said  water  board,  under  said  authority, 
ID  making  such  purchase;  that  said  defendant  Wilson  well 
knew  of  said  position,  knowledge,  and  authority  of  said  Sim- 
mons; and  that  said  defendants  corruptly  took  advantage  of 
such  position,  knowledge,  and  authority,  and,  intending  and 
contriving  to  cheat  and  defraud  the  plaintiff,  did  corruptly 
and  fraudulently  conspire  and  agree  with  each  other  that  the 
said  Simmons  should  impart  to  said  Wilson  knowledge  of  the 
doings  of  the  said  water  board  in  the  selection  of  said  land, 
and  of  the  piece  of  land  which  said  board  should  consider 
suitable  for  a  site  for  said  reservoir,  did  conspire  and  agree 
that  said  Wilson  should  become  the  purchaser  and  owner  of 
the  lot  of  land  which  should  be  so  considered  suitable  for  a 
site  for  said  reservoir,  did  conspire  and  agree  that  said  water 
board,  acting  for  the  plaintiff,  should  purchase  the  said  land 
for  the  plaintiff  from  said  Wilson,  at  an  advance  or  increase 
above  the  price  paid  therefor  by  said  Wilson,  and  did  so  con- 
spire and  agree  to  divide  the  profits  of  said  transaction  be- 
tween themselves;   and  the   plaintiff  further  says   that  in 
oonsequenoe  and  pursuance  of  said  corrupt  and  fraudulent 
conspiracy  and  agreement,  said  Simmons  did  impart  to  said 
Wilson  said  knowledge,  and  that  said  water  board  had  con- 
sidered a  certain  lot  of  land  suitable  for  a  site  for  said  reser- 
voir (which  said  water  board  had  in  fact  done);  that  said 
Wilscm  did  thereupon  purchase  said  lot  of  land  (more  parti- 
cularly described  in  a  certain  deed  thereof  to  the  plaintiff 
which  will    be    produced  if   required),  and  thereafter  said 
water  board,  acting  in  behalf  of  the  plaintiff,  being  thereto  in- 
flaenced  and  induced  by  said  Simmons,  did  purchase  said 
land  for  said  city,  of  said  Wilson,  and  did  cause  said  city  to 
pay  therefor  the  sum  of  $91,934,  being  in  excess  over  the  sum 
paid  therefor  by  said  Wilson,  and  over  the  price  at  which  said 
water  board  could  have  purchased  the  same  but  for  said  cor- 
rupt and  wrongful  agreement  and  acts  of  said  defendants,  and 
said  purchase  by  said  Wilson,  by  the  sum  of  $50,488.    And 
said  defendants  did  divide  the  profits  of  said  fraudulent  trans^ 
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action  between  fhemselveB;  and  the  plaintiff  fdrther  says  that 
by  said  oonupt  and  fraadulent  conspiracy,  agreement,  and 
acta  of  said  defendants,  the  plaintiff  was  nnjnstly,  unlawfully^ 
and  wrongfully  deprived,  defrauded,  and  cheated  of  said  sum 
of  $60,488."  The  declaration  was  demurred  to,  and  the  de- 
murrer was  sustained  by  the  superior  court,  and  judgment 
was  thereupon  entered  for  the  defendants. 

8.  /.  Thomoi  and  A.  Russ^  and  D.  A.  Dorr^  for  the  defendant 

A.  J.  Baileyy  for  the  plaintiff. 

Dbvsnb,  J.  The  averment  of  a  conspiracy  in  the  declaia* 
tion  does  not  ordinarily  change  the  nature  of  the  action,  nor 
add  to  its  legal  force  or  effect.  The  gist  of  the  action  is  not 
the  conspiracy  alleged,  but  the  tori  committed  against  the 
plaintiff,  and  the  damage  thereby  done  it  wrongfully.  Wher& 
damage  results  from  an  act  which,  if  done  by  one  alone,  would 
not  afford  ground  of  action,  the  like  act  would  not  be  rendered 
actionable  because  done  by  several  in  pursuance  of  a  con- 
spiracy: Wellington  v.  Smallj  8  Gush.  145;  60  Am.  Dec.  719; 
Parker  v.  Huniingitm^  2  Gray,  124;  Hayward  v.  Draper^  8  Al- 
len, 651,  652;  RandaU  v.  Hazelton,  12  Id.  417;  Bowen  v.  Mathe- 
ion^  14  Id.  499.  On  the  other  hand,  when  the  tort  committed 
and  the  damage  resulting  therefrom  proceed  from  a  series  of 
connected  acts,  the  averment  that  they  were  done  by  several 
in  pursuance  of  a  conspiracy  does  not  so  change  the  nature  of 
the  action,  that,  if  the  wrongful  acts  are  shown  to  have  been 
done  by  one  only,  it  cannot  be  maintained  against  him  alone, 
and  the  other  defendants  exonerated.  As  it  would  be  neces- 
sary in  the  case  at  bar,  in  order  that  both  defendants  should 
be  held  responsible,  to  prove  a  combination  and  united  action 
on  their  part,  the  allegation  of  a  conspiracy  is  a  convenient 
and  proper  mode  of  alleging  such  combination  and  action. 
For  any  other  purpose,  it  is  wholly  immaterial. 

The  declaration  to  which  the  defendants  have  demurred, 
and  the  allegations,  which  we  must  take  for  the  purpose  of  this 
hearing  to  be  true,  omitting  the  expletives  by  which  they  have 
been  characterized,  are,  that  Simmons  was  a  member  of  the 
water  board  of  the  city  of  Boston,  which  board  was  empowered 
and  authorized  to  purchase  for  the  city  land  for  the  purpose  of 
constructing  a  reservoir;  that  he  knew  and  had  a  share  in  de- 
termining the  action  of  the  board  in  making  such  purchase, 
and,  further,  that  Wilson  had  knowledge  of  the  position, 
knowledge,  and  authority  of  Simmons;  that  together,  taking 
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adyaDtage  of  this,  and  intending  to  defraud  the  plaintiff,  it 
was  agreed  corruptly  between  them  that  Simmons  should  in- 
form Wilson  of  the  doings  of  the  board  in  the  selection  of  the 

w 

land  and  of  the  piece  which  they  should  consider  suitable  for 
a  site  for  said  reservoir;  and  that  they  further  agreed  that 
Wilson  should  become  the  purchaser  of  this  lot,  that  it  should 
afterwards  be  purchased  by  the  board  at  an  advanced  price, 
and  that  the  profits  should  be  divided  between  themselves. 
The  declaration  further  avers  that,  in  pursuance  of  this  agree- 
menty  Simmons  did  impart  to  Wilson  that  the  board  had  con- 
sidered a  particular  lot  suitable  for  a  reservoir;  that  it  was 
then  bought  by  Wilson;  that  thereafter  the  board,  influenced 
by  Simmons,  did  purchase  this  land  for  the  city  at  an  ad- 
vanced price  from  Wilson;  and  that  Wilson  and  Simmons 
divided  the  profits  of  the  transaction. 

If  this  whole  transaction,  as  described  by  the  declaration, 
had  been  conducted  by  Simmons  alone,  without  aid  from  or 
intervention  of  Wilson, — if,  knowing  the  determination  of  the 
board  that  the  lot  in  question  was  suitable  for  the  purpose,  he 
had  himself  purchased  it,  and  then,  availing  himself  of  his 
influence  with  the  board,  had  induced  it  to 'purchase  the  lot 
from  him  at  an  advanced  price,  —  he  certainly  would  have 
been  liable  to  the  city  for  the  injury  occasioned  by  this  abuse 
of  his  trust.  He  was  one  of  the  officials  of  the  city,  acting  on 
its  behalf,  bound  to  act  in  good  faith,  to  make  a  proper  selec- 
tion of  the  lot  for  a  reservoir,  and  to  purchase  it  at  the  most 
reasonable  price:  Walker  v.  Osgood^  98  Mass.  848;  93  Am.  Dec. 
168;  Cutter  V.  Demmon,  111  Mass.  474;  Riee  v.  Wood,  118  Id. 
138, 135;  18  Am.  Rep.  459.  To  purchase  himself  the  lot  of 
land  which  he  knew  the  board  of  which  he  was  a  member  had 
considered  suitable,  with  a  view  to  compel  it  to  pay  an  ad- 
vanced price  therefor,  and  thereafter  to  avail  himself  of  his 
influence  with  the  board  to  have  this  advanced  price  actually 
paid,  and  thus  to  obtain  a  profit,  would  be  a  violation  of  the 
duty  he  owed  to  the  city,  and  a  wrong  done  to  the  city,  for 
which  it  should  be  entitled  to  a  remedy.  The  fact  that  he 
acted  according  to  the  averments  of  the  declaration  in  connec- 
tion with  another  party,  presumably  that  his  relation  to  the 
purchase  might  not  appear  and  his  influence  be  thus  destroyed, 
does  not  diminish  his  own  responsibility;  while  the  other,  who 
participated  in  the  scheme,^  and  who  has  knowingly  aided  and 
abetted  in  the  transaction,  and  shared  its  profits  in  pursuance 
ef  their  agreement  so  to  do,  becomes  a  wrong-doer  with  him: 
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Adam$  r.  Paige^  7  Pick.  642,  560;  Emery  t.  Bapgood^  7  Gray, 
65,  68;  66  Am.  Dec.  459;  UniUd  8iate$  t.  StaU  Bank,  96  U.  8. 
80,  86. 

It  is  said,  on  behalf  of  Wilson,  that  nothing  had  been  done 
towards  the  purchase  of  the  lot  when  Simmons  imparted  to 
him  the  information;  that  the  allegation  that  the  board  had 
considered  the  lot  in  question  as  suitable  for  the  reservoir  is 
not  an  allegation  that  anything  was  actually  done  towards  its 
purchase;  that  Wilson  might  elsewhere  have  obtained  infor- 
mation that  the  members  of  the  board  were  talking  of  buying 
the  lot;  that  this  conversation  gave  them  no  right  in  it;  that 
the  owner  could  still  properly  sell  to  whom  he  pleased;  and 
that  Wilson  had  the  same  right  to  purchase  that  any  one  has 
who  buys  an  estate  in  anticipation  of  future  uses  which  will 
make  it  more  valuable. 

While  it  is  true  that  one  may  avail  himself  of  his  own 
judgment,  or  of  information  properly  obtained,  to  purchase 
land  in  anticipation  of  its  rise  in  value,  it  is  quite  a  different 
question  whether  one  who  knows  another  to  be  acting  for  a 
principal  who  desires  to  purchase  a  piece  of  land  may,  on 
receiving  inforoiOEition  of  this  from  the  agent,  purchase  the 
land  himself,  upon  an  arrangement  with  the  agent  that  he 
will  use  his  efforts  to  induce  the  principal  to  complete  the  pur- 
chase at  an  advanced  price,  and  then  divide  the  profits  with 
him.  The  abuse  of  trust  of  which  the  agent  is  guilty,  with 
his  knowledge  and  co-operation,  is  a  wrong  for  which  both  are 
liable,  as  the  injury  to  the  principal  is  the  result  of  their  com- 
bined action.  Where  an  agent  purchased  property  for  his 
principal,  and  falsely  represented  that  he  had  paid  for  it  a 
larger  sum  than  he  had  actually  paid,  it  was  held  that  he 
would  be  liable  for  such  overplus.  There  is  no  reason  why 
one  who  has  intentionally  co-operated  with  him,  and  has  en- 
abled him  to  commit  the  fraud,  should  not  be  equally  liable: 
McMillan  v.  Arthur^  98  N.  Y.  167.  The  owner  or  cestui  que 
trust  may  pursue  the  trust  funds  into  whosesoever  hands  they 
may  have  passed,  so  long  as  they  can  be  traced,  and  knowl- 
edge of  their  character  can  be  brought  home  to  the  possessor. 
Not  less  should  the  principal,  who  has  been  wronged  by  the 
misconduct  of  its  own  agent,  be  allowed  to  pursue,  not  merely 
him,  but  those  who  have  actively  co-operated  in  his  breach  of 
duty,  and  accepted  their  share  of  the  profits  of  the  trans* 
action. 

It  is  not  important  that  the  board,  when,  as  it  is  alleged. 
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Simmons  informed  Wilson  that  it  had  determined  that  the  lot 
was  a  suitable  one  for  the  reservoir,  does  not  appear  to  have 
then  finally  decided  to  take  it,  or  that  Simmons  alone  could 
not  have  compelled  them  to  take  it.  He  had  no  right  to  con- 
fide to  another  the  result  of  the  deliberations  of  the  board  so 
iar  as  they  had  progressed.  If  he  did  so,  and  if^  with  full 
knowledge  on  the  part  of  both,  the  two  entered  into  an  agree- 
ment that  Wilson  should  then  purchase  and  hold  the  land  for 
an  advanced  price,  to  be  divided  between  them  if  the  opera- 
tion should  prove  successful,  while  Simmons  should  use  his 
influence  with  the  board,  of  which  he  was  a  member,  to  have 
it  purchased  at  the  advanced  price,  an  agreement  was  made 
to  oomxnit  a  fraud  upon  the  city.  If  the  allegations  made 
shall  be  proved,  and  if  the  fraud  shall  have  been  consum- 
mated by  means  of  the  information  imparted  by  Simmons, 
the  purchase  made  by  Wilson,  and  the  influence  of  Simmons 
with  the  board,  which  were  all  parts  of  the  same  plan,  the 
defendants  are  alike  liable  for  the  injury  which  the  dty  has 
sustained. 
Demurrer  overruled. 


Tons.  —  AH  who  aid  in  the  oommiwkm  of  a  tort  ara  Jdnt  tort-foMon, 
tad,  M  moll,  jointly  liablo  for  the  reralt  of  their  act:  Moir  ▼.  Hopkint,  IS 
DL  SIS;  S3  Am.  Dee.  812;  KktuderT.  MeOraih,  86  Pa.  St.  128;  78  Am.  Dee. 
US;  Creed  r.  HarimanH,  29  N.  Y.  691;  86  Am.  Dea  841,  and  note;  note  to 
Mmlgathm  Cb.  v.  Bkiardi,  98  Id.  81%  818. 


HoPBWBLL  Mills  v.  Taunton  Sayings  Bank. 

(10D  XASSACBUBSm,  Uft.] 

Wsmwm.  — Chamaoteb,  of  Pbopsbtt,  ab  Real  oa  Pxrsonal,  may  be 
fixed  hy  contract  with  the  owner  of  the  real  estate  when  the  article  ie 
placed  in  position,  bnt  mich  contract  cannot  affect  the  rights  of  a  mort- 
gagee, or  an  innocent  purchaser  without  notice. 

Wamn — Ghakaokib  of  Paopbktt,  how  DnrxBHiNKu.  —  Except  in 
where  a  contract  determines  the  question,  a  machine  placed  in  a 
is  fonnd  to  be  real  estate  or  personal  property  from  the  exter- 
nal indications  arising  from  the  intention  implied  and  manifested  by  the 
party  so  placing  it,  and  which  show  whether  or  not  it  belongs  to  the 
bnilding  as  an  article  designated  to  become  part  of  it,  and  to  be  used 
with  it  to  promote  the  object  for  which  it  wae  erected,  or  to  which  it 
Ins  been  adapted  and  devoted. 

Tatomm  ^  What  abj^  on  Mortgaoxd  Propbbtt.  —  Whatever  is  placed 
m  a  building  subject  to  a  mortgage,  by  a  mortgagor,  or  those  claiming 
under  him,  to  cany  out  the  purpose  for  which  it  was  erected,  and  per- 
itly  to  increase  its  Talue  for  occupation  or  use^  although  it  may  be 


286  Hopewell  Mills  v.  Taunton  Sav.  Bake.       [Maas. 

renoved  without  injiiry  to  itself  or  the  bailding,  lieooniM  put  of  At 
realty. 
Fixtures  on  MoRTOiiOKD  Paopkrtt.  What  ark.  —  Heavy  machinerj, 
procured  for  nae  in  manafactoring  cotton  cloth,  and  placed  in  a  moct- 
gaged  cotton-mill,  with  rauoh  to  indicate  that,  while  there  were  ehaaget 
in  the  kind  of  goods  manufactured,  the  machinery  was  not  of  a  kind  ia- 
tended  to  be  moved  from  place  to  place,  but  to  be  put  in  podtion,  and 
there  used  with  the  building  until  worn  out,  or  until,  from  some  nnfors- 
ieen  cause,  the  real  estate  should  be  changed,  and  put  to  a  different  use, 
and  attached  to  the  building  by  being  fastened  to  the  floor,  and  eon- 
neoted  with  the  motive  power,  with  a  view  to  permanence,  beoomes  a 
.    fixture,  and  trover  will  not  lie  for  its  oonvenioiL 

• 

Tort  for  the  conversion  of  certain  cotton  machinery,  placed 
in  a  cotton-mill,  and  consisting  of  a  ring  frame,  mules,  looms 
and  loom-beams,  a  skein-winder,  reel,  cop-spooler,  dresser, 
four  dobby-heads,  a  picker-head,  or  beater,  and  a  cloth-bmsh 
and  shear.  This  machinery  was  heavy,  and  was  connected 
with  the  power  operating  the  mill  by  means  of  pulleys,  belts, 
and  shafting,  but  could  be  taken  out  of  the  mill  without  in- 
jury to  the  mill,  the  machinery,  or  the  real  estate,  except  that 
screw-holes  would  be  left  in  the  floor  of  the  mill,  to  which  the 
machinery  was  attached  by  means  of  screws.  The  machinery 
was  adapted  to  the  uses  for  which  it  was  placed  in  the  mill, 
namely,  the  manufacture  of  cotton  cloth;  and  though  not 
especially  built  for  use  in  that  particular  mill,  it  could  aa 
well  be  used  for  the  same  purpose  in  any  other  similar  mill. 
Plaintiff,  by  purchase,  became  the  owner  of  the  cotton-mill 
and  other  buildings  situated  on  certain  land,  and  also  of  a 
water  privilege,  by  which,  together  with  steam-power,  the  mill 
was  operated.  This  purchase  was  made  subject  to  a  mort- 
gage, which  included  the  mill,  '^with  all  machinery,  tools, 
and  fixtures  and  furniture  therewith  appertaining."  Subse- 
quently, the  machinery  in  controversy  was  purchased  by 
plaintiff  and  placed  in  the  mill,  and  afterwards  the  mort- 
gagee foreclosed  his  mortgage,  and  conveyed  the  property  to 
third  parties  by  deed,  including  the  '^  machinery ,  tools,  and 
furniture  thereto  appertaining  and  belonging."  The  pur- 
chasers entered  into  possession  of  the  mill  and  machinery  in 
suit  therein,  and  commenced  to  use  the  whole  in  the  manu- 
facture of  cotton  cloth,  and  refused  to  give  it  up,  or  allow 
plaintiff  to  remove  it,  although  due  demand  was  made.  Other 
facts  appear  from  the  opinion. 

T.  £.  Livermore  and  W.  K.  Richardson^  for  the  plaintiff. 

A,  M.  Alger^  for  the  defendants. 
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Enowlton,  J.  This  case  is  submitted  on  an  agreed  state- 
ment of  facts;  and,  since  the  burden  of  proof  is  on  the  plain- 
tiff, there  must  be  judgment  for  the  defendants,  unless  the 
&ctB  stated  establish  the  plaintiff's  title. 

There  is  some  conflict  of  authority,  in  different  jurisdictions, 
in  regard  to  the  question  when  machines  placed  in  a  building 
become  fixtures  which  pass  with  a  conveyance  of  the  real 
estate.  In  this  commonwealth,  the  general  principles  applica* 
ble  to  such  cases  have  often  been  considered,  and  are  well 
estabUshed;  but  there  is  frequently  difficulty  in  the  applica- 
tion of  them  to  particular  cases. 

The  character  of  the  property,  as  real  or  personal,  may  be 
fixed  by  contract  with  the  owner  of  the  real  estate  when  the 
article  is  put  in  position;  but  such  a  contract  cannot  affect 
the  rights  of  a  mortgagee,  or  of  an  innocent  purchaser  without 
notice  of  it:  Bunt  v.  Bay  State  Iron  Co.^  97  Mass.  279;  Tkomp- 
•on  V.  Fuiton,  121  Id.  139;  Southhridge  Savings  Bank  v.  Exeter 
Maehing  Woris,  127  Id.  542,  545;  Case  Mfg.  Co.  v.  Garven,  45 
Ohio  St  289.  Except  in  cases  where  a  contract  determines 
the  question,  a  machine  placed  in  a  building  is  found  to  be 
real  estate  or  personal  property  from  the  external  indications 
vhich  show  whether  or  not  it  belongs  to  the  building  as  an 
article  designed  to  become  a  part  of  it,  and  to  be  used  with  it 
to  promote  the  object  for  which  it  was  erected,  or  to  which  it 
has  been  adapted  and  devoted, — an  article  intended  not  to  be 
taken  out  or  used  elsewhere,  unless  by  reason  of  some  unex- 
pected change  in  the  use  of  the  building  itself.  The  tendency 
of  the  modem  cases  is  to  make  this  a  question  of  what  was 
the  intention  with  which  the  machine  was  put  in  place:  2W- 
ner  Y.  Wentworth^  119  Mass.  459;  Southhridge  Savings  Bank 
▼.  ExeUr  Machine  Works^  127  Id.  542,  545;  Allen  v.  Mooney^ 
130  Id.  :55;  Smith  Paper  Co.  v.  Servin,  180  Id,  511,  513; 
HMeU  V.  East  Cambridge  Bank,  132  Id.  447;  43  Am.  Rep. 
446;  Maguire  v.  Park,  140  Mass.  21 ;  McRea  v.  Central  Nat 
Bank,  66  N.  Y.  489;  HiU  v.  Farmers'  etc.  Nat.  Bank,  97  U.  8. 
450;  Ottumwa  Woolen  Mill  v.  Hatoley,  44  Iowa,  57;  24  Am. 
Bep.  719.  These  cases  seem  to  recognize  the  true  principle 
on  which  the  decisions  should  rest,  only  it  should  be  noted 
that  the  intention  to  be  sought  is  not  the  undisclosed  purpose 
of  the  actor,  but  the  intention  implied  and  manifested  by  his 
tct  It  is  an  intention  which  settles,  not  merely  his  own 
rights,  but  the  rights  of  others  who  have  or  who  may  acquire 
mterests  in  the  property.    They  cannot  know  his  secret  pur> 
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pofle;  and  their  rights  depend,  not  upon  that,  but  upon  the 
inferences  to  be  drawn  from  what  is  external  and  risible.  In 
cases  of  this  kind,  every  fact  and  circnmstanoe  should  be  con- 
sidered which  tends  to  show  what  intention,  in  reference  to  the 
relation  of  the  machine  to  the  real  estate,  is  propefly  imputable 
to  him  who  put  it  in  position. 

Whether  such  an  article  belongs  to  the  real  estate  is  primarily 
and  usually  a  question  of  mixed  law  and  fact:  Twnur  ▼.  Wentr 
warthj  119  Mass.  459;  AUen  y.  Mooney^  180  Id.  165;  Maguin 
y.  Park,  140  Id.  21;  Carpenter  y.  Walker,  140  Id.  416;  StmOh 
bridge  Savings  Bank  y.  Maeony  147  Id.  500.  But  the  principal 
facts,  when  stated,  are  often  such  as  will  permit  no  other  pre- 
sumption than  one  of  law.  It  is  obyious  that  in  most  cases 
there  is  no  single  criterion  by  which  we  can  decide  the  ques- 
tion. The  nature  of  the  article,  and  the  object,  the  effect,  and 
the  mode  of  its  annexation,  are  all  to  be  considered.  In  this 
commonwealth  it  has  been  said  that  "whateyer  is  placed  in  a 
building  subject  to  a  mortgage,  by  a  mortgagor  or  those  claim- 
ing under  him,  to  carry  out  the  purpose  for  which  it  was 
erected,  and  permanently  to  increase  its  yalue  for  occupation 
or  use,  although  it  may  be  removed  without  injury  to  itself  or 
the  building,  becomes  part  of  the  realty":  Southbridge  Satdngi 
Bank  v.  Mason,  147  Mass.  500;  Pierce  y.  Oearge^  108  Id.  78; 
11  Am.  Rep.  310.  This  rule  generally  prevails  also  in  other 
jurisdictions:  Parsons  v.  Copeland,  38  Me.  537;  Holland  v. 
Hodgson,  L.  R.  7  Com.  P.  328;  Longbottom  v.  Berry ,  L.  R.  6 
Q.  B.  123;  McRea  v.  Central  Nat.  Bank,  66  N.  Y.  489;  HiU  v. 
Farmers'  etc.  Nat.  Bank,  97  U.  S.  450;  Harlan  v.  Harlan^  16 
Pa.  St  507;  63  Am.  Dec.  612;  Delaware  etc.  R.  R.  Co.  y.  Ozfvrd 
Iron  Co.,  36  N.  J.  Eq.  452;  Roddy  v.  Brick,  15  Id.  218, 225;  Ot- 
tumwa  Woolen  Mill  v.  Hawley,  44  Iowa,  57;  24  Am.  Rep.  719. 

We  are  of  opinion  that  this  rule  is  applicable  to  the  case  at 
bar.  The  building  mortgaged  was  a  cottonrmill,  and  the  ma- 
chinery in  controversy  was  all  procured  for  use  in  manufac- 
turing cotton  cloth.  Most  of  it  was  heavy;  and  there  is  much 
to  indicate  that,  while  there  were  changes  in  the  kinds  of 
goods  manufactured,  the  machines  were  not  of  a  kind  in- 
tended to  be  moved  from  place  to  place,  but  to  be  put  in  posi- 
tion, and  there  used  with  the  building  until  they  should  be 
worn  out,  or  until,  for  some  unforeseen  cause,  the  real  estate 
should  be  changed,  and  put  to  a  different  use.  Of  most  of 
them,  it  is  said  in  the  agreed  statement  that  they  were  fas- 
tened to  the- floor  for  the  purpose  of  steadying  them  when  in 
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me;  but  it  is  alto  said  that  this  is  not  a  statement  of  the  only 
pnrpoee  for  which  they  were  fastened.  They  seem  to  have 
been  attached  to  the  building,  and  connected  with  the  motive 
power,  with  a  view  to  permanence.  The  loom-beams  are  es- 
sential parts  of  the  looms;  and  although  they  are  not  fastened 
to  the  looms,  bat  are  laid  upon  them  when  in  use,  they  are  no 
less  real  estate  than  those  parts  of  the  looms  which  are  an- 
nexed to  the  realty.  No  suggestion  is  made  in  regard  to  any 
other  part  of  the  property  which  calls  for  a  distinction  be- 
tween different  articles. 

We  are  of  opinion  that  the  agreed  facts  do  not  show  that  the 
machinery  was  personal  property  for  which  trover  can  be  main- 
tained, and  the  entry  must  be,  judgment  for  the  defendants. 


FuLTuaia — What  amei  See  Ootkunortr,  OSUif  149  Mass.  078;  U  Am. 
8t  Repi  4e0^  and  note;  LoMmtom  v.  Standard  Soa^  Co.,  80  Cal.  246;  18  Am. 
8t  Sspu  147»  and  note. 

VucroxBB.  —  By  agreement^  property  which  would  otherwiso  be  a  fixture, 
by  reaaon  of  ite  annexation  to  the  freehold,  may  retain  its  character  as  per- 
■malty:  Booth  t.  Oiher.  67  Mich.  664;  Doekrng  ▼.  FraxeO,  38  Kan.  420;  Ty- 
«IT.  Pot^  108  N.  Y.  217;  2  Am.  St  Rep.  400;  Goodman  r,  Hamibal  tie. 
£.  R.  Oik,  45  Mo.  88;  100  Am.  Dec  886;  note  to  Lavenson  ▼.  Standard  Soap 
Oa,  IS  Am.  Si.  Rep.  168;  Laird  ▼.  BaOroad,  62  N.  H.  264;  13  Am.  St.  Rep. 
864,andnota 

FiXTiJKBB — Tms  OF.  *-To  determine  whether  a  thing  ii  a  fixture  or  not» 
we  most  look  al  the  manner  in  which  it  was  annexed,  the  intention  of  the 
yanam  making  the  annexation,  and  the  purposes  for  which  the  premises  are 
■Bed:  Laaamm  t.  Standard  Soap  Co.,  80  Oal.  245;  13  Am.  St.  Rep.  147; 
JUfcf  T.  ArAnsr,  117  Ind.  176;  Senkl^r.  DUhn,  15  Or.  610;  Atekinm  ote. 
I:  JL  Oa  T.  Morgan,  42  Kan.  28. 


RUSSBLL   V.    WaLKBB. 

[IfiO  Mabsachubitts,  ttLJ 

luuvTium — Tjabtutt  of  Jvdombnt  Cbiditor  fob  Acts  of  Oifiosb  ni 
Bmujmo  BzBfPT  Pbopsbtt.  —  Where  an  officer,  without  specific  direo- 
tioBB,  and  without  requiring  indemnity,  attaches  property,  and,  proceed- 
ing npon  his  official  responsibility,  alone  sells  it  under  execution,  though 
part  ol  it  at  the  time  of  sale  is  claimed  as  exempt,  the  judgment  creditor, 
being  preeent  and  neither  assenting  or  objecting,  may  bid  at  the  sale, 
sr  take  the  money  dariT'ed  from  it  without  indorsing  the  correctness  of 
the  eAoer's  aotion,  or  making  himself  responsible  therefor  to  him. 

kmnoas — Offiobe's  Rjobt  to  R«x>txb  of  Plaintiff  whxit  Com- 
rauKD  TO  Pat  Damaobb  fob  Uhauthobizbd  Actb.  —  The  pdemnity 
te  which  an  officer  is  entitled,  when  there  is  any  reasonable  doubt  as  to 
tlM  ownmhip  of  attached  goods,  may  include  damages,  coats,  and  other 
kfid  •spanae%  iaelnding  counsel  feesi  and  if  the  officer  neither  demands 
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« 

indemnity  nor  Mks  gpecifio  direction!,  bat  aimunes  tho  reaponsibility  of 

•xecating  hie  process  in  his  own  way,  he  cannot  require  indemnity  when, 
subsequently  to  his  action,  a  controversy  arises,  even  if  he  is  sncoessfnl 
in  the  controversy. 

B.  W,  Potter,  M.  M.  Taylor,  and  C.  W.  Wood,  for  the  plaintiff. 

/.  J?.  Thayer,  A.  P.  Rugg,  and  O.  H,  Mellen,  for  the  defend- 
ant. 

Devens,  J.  The  plaintiff,  who  was  a  deputy  sheriff,  seeks 
to  hold  the  defendant  responsible  for  the  damages,  costs,  and 
legal  expenses  incurred  in  three  actions  brought  against  him, 
in  consequence  of  the  service  of  an  execution  in  favor  of  the 
defendant  against  Maria  D.  Mann  and  Birney  Maun.  The 
property  sold  by  the  plaintiff  had  been  attached  by  him  on 
mesne  process,  but  no  demand  therefor  had  been  made,  nor 
does  there  appear  to  have  been  any  complaint  of  the  plaintiff's 
proceedings,  except  such  as  arose  from  his  levy  of  the  execu- 
tion. In  an  action  brought  against  the  plaintiff  by  Maria  D. 
Mann,  it  has  been  decided  that  he  wrongfully  sold  two  tons  of 
hay  belonging  to  her  which  were  by  law  exempt  from  execu- 
tion.  Judgment  for  the  value  of  this  hay  has  been  rendered 
against  him,  with  costs,  which  he  has  satisfied.  For  this  ex* 
penditure  he  now  seeks  to  hold  the  defendant  liable. 

It  was  held  in  Bond  v.  Ward,  7  Mass.  123,  6  Am.  Dec.  28, 
that  when  there  is  any  reasonable  ground  to  induce  an  officer 
to  believe  that  in  making  an  attachment  or  seizure  on  execiH 
tion  he  may  mistake  and  expose  himself  to  an  action  for  dam« 
ages  by  attaching  or  seizing  goods  wrongfully,  he  is  entitled 
to  insist  on  the  creditor's  showing  him  the  goods,  and  also  on 
being  indemnified  for  any  mistake  in  conforming  to  the  cred- 
itor's direction.  This  decision  was  adopted  and  established 
as  the  statute  law  by  the  legislature  in  the  Revised  Statutes, 
chapter  97,  section  18,  and  is  now  to  be  found  in  the  Public 
Statutes,  chapter  171,  section  35,  in  these  words:  **If  there  is 
reasonable  doubt  as  to  the  ownership  of  the  goods,  or  as  to 
their  liability  to  be  taken  on  the  execution,  the  officer  may 
require  sufficient  security  to  indemnify  him  for  taking  them." 
While  such  security  is  usually  given  by  a  bond  of  indemnity, 
a  promise  to  indemnify  the  officer  may  be  inferred,  where 
direction  is  given  him  by  the  creditor  to  attach  specific  goods, 
or  where  in  any  other  way  he  controls  the  officer  in  the  execu* 
tion  of  his  process.  In  this  the  officer  is  the  agent  of  the  law» 
and  not  of  the  party  suing  out  the  process,  unless  such  party 
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relieves  him  from  responsibility  by  the  direction  ha '  gives  in 
regard  to  it. 

The  report  shows  that  the  defendant  *'  was  present  at  the 
sale;  bat  as  to  the  mode  to  be  pursued  in  levying  the  exeon- 
(ion,  the  plaintiff  acted  upon  his  official  responsibility,  and 
without  any  directions  from  the  defendant''  When  he  was 
about  to  sell  the  hay,  Mrs.  Mann  claimed  two  tons  thereof  as 
exempt.  The  plaintiff  was  of  opinion  that  he  was  not  obliged, 
under  the  circumstances,  to  treat  the  two  tons  as  exemf^t,  and 
proceeded  to  levy  his  execution  upon  them,  in  the  discharge 
of  what  he  deemed  to  be  his  legal  duty.  This  opinion,  by  the 
judgment  on  which  he  bases  his  claim,  has  been  determined 
to  be  erroneous.  While  the  officer  declared  his  purpose  to  sell 
all  the  hay,  including  the  two  tons,  in  the  presence  and  hear- 
ing of  the  defendant,  the  latter  expressed  neither  assent  nor 
objection  thereto.  The  question  was  one  peculiarly  for  the 
officer;  it  related,  not  to  the  ownership  of  the  property,  but  to 
its  liability  to  be  taken  on  execution.  The  defendant  did  not 
concur  in  the  error  committed  by  the  officer,  but  left  him  to 
deal  in  his  own  way  with  the  matter.  In  any  case  of  doubt 
or  difficulty,  it  is  intended  that  the  responsibility  shall  rest 
upon  the  creditor;  but  where  no  such  difficulty  is  suggested, 
it  is  to  be  presumed  that  the  officer  is  ready  to  perform  his 
duty  for  the  compensation  he  receives,  and  take  the  necessary 
risks  thereof:  MieheU  v.  Siorky  44  Mich.  2.  Nor  do  we  think 
that  the  fact  that  the  defendant  bid  at  the  sale  of  the  hay, 
bought  some  of  it,  and  also  received  the  avails  .of  the  sale  in 
part  satisfaction  of  the  execution,  decisive  against  him.  The 
levy  having  been  made  by  the  officer,  in  the  exercise  of  his 
own  judgment,  the  creditor  might  bid  at  the  sale,  or  take  the 
money  derived  from  it,  without  indorsing  the  correctness  of 
the  officer's  action,  or  making  himself  responsible  therefor  to 
him.  As  between  himself  and  the  officer,  he  is  not  liable  to  the 
Utter  for  the  damages  which  have  been  recovered  against  him 
solely  by  reason  of  his  own  error:  Hyde  v.  Cooper^  26  Vt.  552; 
EvarU  v.  Hyde^  51  Id.  183.  The  superior  court  was  therefore, 
in  the  opinion  of  a  majority  of  the  court,  warranted  in  finding 
for  the  defendant 

We  are  also  of  opinion  that  the  plaintiff  cannot  recover  for 
the  costs  and  expenses  of  the  actions  unsuccessfully  brought 
against  him.  Theoretically,  the  costs  are  a  sufficient  compen- 
sation to  a  prevailing  party.  Practically,  this  is  not  so,  as 
anany  actual  and  reasonable  expenditures,  especially  those  for 
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counsel,  are  not  included  in  the  bill  of  ooete.  Bnt  in  demand- 
ing the  indemnity  to  which  the  oflScer  ie  entitled,  where  there 
is  any  reasonable  doubt  as  to  the  ownership  of  goods,  or  their 
liability  to  be  taken  on  execution,  that  indemnity  may  inclade 
damages,  costs,  and  other  legal  expenses,  including  counsel 
fees:  Cook  t.  Merrifieldf  139  Mass.  139;  Lind»ey  t.  Parker^  142 
Id.  582.  This  indemnity  may  properly  be  demanded  where 
there  is  reason  to  apprehend  controversy  or  expensive  litiga- 
tion. If  the  officer  neither  demands  this  nor  asks  specific 
directions,  but  assumes  the  responsibility  of  executing  his  pro- 
cess in  his  own  way,  he  cannot  require  it  when,  subsequcDtly 
to  his  action,  controversy  arises,  even  if  he  is  sucoessfol  in  tiie 
controversy:  Chamberlain  v.  BeUer^  18  N.  Y.  115;  5t6Iey  v. 
Brown,  15  Me.  185,  186;  RxchardB  v.  OtZmore,  11  N.  H.  498. 
Judgment  on  finding. 

LiABniTrr  ov  Judoiixnt  Oaxdiiob  rem  Aon  of  OmoKB.  —  Hm  plamtif 
In  a  rait  is  not  liable  in  duoAges  for  the  aeisiire  and  sale,  by  the  officer  t» 
whom  the  writ  is  delivered,  of  property  exempt  from  execation,  unlets  he 
ratified  or  participated  in  the  officer's  misconduct:  White  ▼.  SirSMmg,  71  Tex. 
lOS;  10  Am.  8l  Rep.  732;  bat  compare  cases  dted  in  note  to  the  same. 

SHXRirFB — Aa  to  a  SHSBurr'a  Riobt  to  DxifAin>  av  buoMinTT:  Spcat^ 
gler  ▼.  Oommtmwealih^  16  Serg.  A  R.  68;  16  Am.  Dee.  648^  and  extended  nofea 
But  if  a  sheriff  nndertakea  to  execate  prooess  without  demanding  an  inden- 
nity  against  any  liability  he  may  incor,  he  is  liable  for  his  negligent  eondnek 
whkh  results  in  a  loss  to  the  creditor:  Note  to  Bond  ▼,  Ward^  6  Id.  S8^  eitiBg 
on  Xxeoutioasy  aeoa.  264,  S76. 
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WATiia.  — ^To  DETBRMiif B  BrvscT  AKD  AonoN  09  Watwm  whsv  0»^ 
■rsncTBD  ox  Pondbd  in  mmung  Btreami,  actual  teata  by  obaenratioa 
and  azparience  afford  the  most  Batiafaotory  testimony,  and  are  oontroUing 
when  brought  in  conflict  with  theoretical  and  instrumental  measure- 
msntsi,  however  accurately  and  carefully  taken. 

Watkbs.  — Whkn  PRiscBiFTiyB  Right  to  Flow  Lavdb  of  Amothxb  n 
Glaimkd,  tbx  Bukdbk  of  Pboof  is  on  the  claimant  to  show  that  lie 
baa.  for  fifteen  years  at  least,  each  year  flowed  the  land  to  the  height 
eonpUuned  of,  and  that  such  use  of  the  land  has  been  adverse,  uninter- 
rupted, peaceable,  open,  and  notorious. 

Advkbsb  Poaansiov.  —  TnLi  or  Bjohtb  nr  hum  Womnaso  on  Pri- 
acxipnoM  originat0  from  the  fact  of  actual,  adverse,  peaceable,  open» 
and  uninterrupted  possession  for  such  length  of  time  that  the  law  pre- 
sumes that  the  true  owner  has  granted  the  land  or  interest  in  the  land 
so  held  adversely. 

AsviKss  PoBSBRSioN —  Statutb  OF  Ldiitationb.  — No  one  can  be  said  to 
aequieace  in  a  claim  which  he  cannot  dispute  by  bringing  an  action  at 
law  to  determine;  hence  the  statute  of  limitations  requires  that  an  aetion 
shall  be  brought  within  fifteen  years  after  the  right  first  accrues  to  the 
adverse  par^. 

No  pRiiicRipnvB  Rioht  ik  Land  can  bb  Claihbd  until  the  claimant 
shows  that  the  acts  constituting  the  adverse  user  injured  the  complain- 
ing party,  and  gave  him,  or  those  claiming  under  him,  a  right  of  action. 

IxjuiicnoHs — JontDBB  OF  Pajctibs.  —  iNjuNonvB  Rbuxf  mat  bs  Q&antbd 
against  the  unlawful  maintenance  of  a  dam,  though  the  complainants  in 
the  suit  are  differently  affected,  at  least  in  degree,  by  the  act  complained 
eC  This  ia  more  especially  true  when  objection  is  not  made  by  special 
demurrer,  and  the  partiea  proceed  to  a  hearing. 

IqmtABLB  Rbubf  will  not  Always  bb  Grantbd  as  a  matter  of  oourse 
when  the  law  side  of  the  court  is  open  for  legal  redress.  The  extent  ol 
the  injury,  its  character,  the  comparative  value  of  the  property  affMte^ 
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•ad  other  oonsideratiaiu  whioh  may  present  themseWee  «nder  nrioot 
oiroanutanoee,  ought  to  be  weighed,  and  relief  afforded  or  withheld,  ae 
eqaity  aad  good  oonaoienoe  require. 
IvjuiccnoN  —  NuxaAKOS —  Joimdbb  of  Partus.  —  The  unlawful  mainte- 
n«noe  of  a  dam  praotioally  destroying  three  hundred  acres  of  agricnitunl 
land,  and  which  is  a  continning  nuisance  as  to  the  several  oomplainanti^ 
may  be  enjoined  and  abated  in  a  suit  in  which  they  all  join  in  psiitian 
for  relief. 

CahiU  and  Ostranderf  for  the  complainants. 

Hammond  and  £m,  and  Isaac  Marstan^  for  the  defendants. 

Champlin,  J.  The  bill  of  complaint  in  this  cause  was  filed 
October  14,  1884,  to  enjoin  defendants  from  damming  or  ob- 
structing the  waters  of  the  Grand  River  to  the  extent  that  it 
will  set  back  the  waters  of  the  Grand  and  Cedar  rivers  so  as  to 
overflow  their  banks,  and  flood  complainants'  land,  and  pre- 
vent the  natural  flowing  off  and  subsidence  of  the  waters  of 
said  rivers  in  the  season  of  high  water,  and  to  compel  the  de- 
fendants to  remove  and  abate  their  dam  across  Grand  River, 
and  to  so  construct  and  maintain  the  same  as  not  to  flood 
complainants'  lands,  or  any  part  thereof. 

The  bill  sets  forth  that  complainants  are  the  owners  in 
severalty  of  the  lands  therein  specifically  described  as  be- 
longing to  each  of  said  owners,  and  that  they  lie  along  and 
adjacent  to  the  Cedar  River,  so  called;  that  the  defendants  are 
the  owners  of  a  dam  across  Grand  River,  in  the  city  of  Lan- 
sing, and  usually  known  as  the  North  Lansing  Dam,  and 
which  they  have  maintained  for  three  years  and  upwards,  and 
are  now  maintaining  at  a  head  of  ten  feet,  causing  the  waters 
of  the  river  to  rise  to  a  great  height,  and  set  back  into  the 
Cedar  River,  an  affluent  of  the  Grand  River,  and  to  overflow 
the  banks  of  the  Cedar  River,  so  that  large  portions  of  com- 
plainants' lands  have  been  for  three  years  overflowed,  and  are 
being  again  threatened  with  being  overflowed  and  completely 
submerged  whenever  the  waters  of  said  rivers  are  at  their 
usual  and  ordinary  height,  to  the  great  injury  and  detriment 
of  complainants. 

The  bill  further  alleges  'Hhat  but  for  the  maintenance  of  said 
dam  no  part  of  your  orators'  or  your  oratriz's  lands  would  be 
overflowed  or  submerged  by  the  waters  of  said  Cedar  River, 
except  small  portions  thereof,  and  for  brief  periods,  during 
unusual  floods  and  high  water,  but  by  reason  of  said  dan  the 
waters  of  said  river  are  impeded  and  held  back,  and  have 
been  and  are  caused  to  stand  for  long  periods  of  time, — that 
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IB  to  say,  during  the  seaBons  of  1882  and  1888,  daring  the 
sionthB  of  March,  April,  May,  June,  and  July  in  each  year, 
and  daring  the  Beaeon  of  1884,  during  the  months  of  March, 
April,  May,  and  June, — over  your  orators'  and  your  oratrix's 
lands  hereinafter  described,  whereby  they  have  wholly  lost 
snd  continue  to  lose  the  rents,  issues,  and  profits  of  said  lands, 
to  their  great  danoage;  that  your  orators'  and  your  oratrix's 
lands  are  all  tillable  lands,  fit  for  cultivation,  except  for  the 
flooding  of  the  same  as  aforesaid,  but  by  the  reason  of  the  main- 
tenance of  said  dam,  and  the  flooding  in  consequence  thereof, 
the  said  lands  are  rendered  untillable  and  useless  for  the  pur- 
pose of  cultivation/' 

The  bill  also  sets  forth  the  particular  portions  of  land  be- 
longing to  the  complainants  which  are  flooded. 

Nine  of  the  defendants  answered,  and  admitted  the  exist- 
ence of  the  dam  as  stated  in  the  bill,  and  that  they  were 
owners  thereof,  and  as  such  interested  in  the  water-power 
created  by  such  dam.  They  aver  that  the  dam  was  con- 
structed over  forty  years  ago  in  pursuance  of  lawful  right 
and  authority  for  that  purpose  duly  acquired  from  the  state 
of  Michigan,  and  has  ever  since  that  time  been  kept  up  and 
maintained  to  the  same  height  that  it  is  now  kept  up  and 
maintained;  that  complainants  acquired  their  land  long  after 
the  erection  of  the  dam,  and  subject  to  the  rights  of  the  owners 
thereof,  and  their  grantees,  and  deny  that  they  have  kept  up  a 
dam  at  a  height  of  ten  feet,  or  any  other  height  which  is  un- 
lawful or  contrary  to  the  rights  of  complainants,  and  they  deny 
that  the  lands  of  complainants  are  overflowed  by  reason  of 
Baid  dam,  and  they  deny  that  they  have  injured  complainants 
or  threaten  any  injury  to  them  by  reason  of  maintaining  such 
dam.  A  demurrer  clause  is  added,  praying  the  same  benefit 
as  if  they  had  demurred  for  want  of  equity. 

The  only  authority  granted  by  the  state  for  building  a  dam 
acroes  Grand  River  at  or  near  where  this  dam  is  located  is 
that  conferred  by  act  No.  98,  Laws  of  1843,  in  which  John  W. 
Barchard,  his  heirs  and  assigns,  were  authorized  to  build  a 
dam  across  the  Grand  River,  in  Ingham  County,  on  section 
Na  9,  township  4  north,  range  2  west,  "not  exceeding  eight 
feet  in  height."  It  was  provided  in  that  act  that  ''nothing 
herein  contained  shall  authorize  the  person  or  persons  above 
mentioned,  or  their  heirs  or  assigns,  to  enter  upon  or  flow  or 
injure  the  lands  of  any  other  person  without  the  consent  of 
such  person." 
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The  defendants  did  not  attempt  to  deduce  tfieir  rights  from 
Bnrchard,  or  from  the  grant  by  the  state  to  him.  It  was 
wholly  immaterial  for  them  to  do  so,  since  the  complainants 
do  not  deny  the  right  of  defendants  to  maintain  a  dam  across 
Grand  River,  but  deny  their  right  so  to  construct  or  maintain 
it  as  to  cause  the  water  to  set  back  and  overflow  their  lands. 
The  state  did  not  authorize  them  to  do  this  without  the  con- 
sent of  the  owners. 

There  was  testimony  which  tended  to  show  that  a  dam  has 
been  maintained  at  the  point  where  the  present  dam  is  located 
since  the  fall  of  1848;  that  in  1875  the  greater  portion  of  it 
was  swept  away,  and  it  was  that  year  rebuilt  to  a  height  of 
seven  and  a  half  feet;  that  after  that  date,  and  until  1881,  the 
owners  had  been  in  the  habit  of  increasing  the  head  of  water 
afforded  by  the  dam,  by  the  use  of  flash-boards,  from  twelve 
to  eighteen  inches  in  height.  It  was  shown  that  flash-boards 
had  always  been  used  during  certain  seasons  of  the  year  upon 
the  old  dam  prior  to  the  year  1875.  In  1881,  repairs  were 
made  upon  the  dam  by  increasing  its  permanent  height 
twelve  inches,  intending  thereby  to  do  away  with  the  use  of 
flash-boards.  The  effect  of  this  has  been  to  hold  the  water 
more  uniformly  than  it  was  by  the  use  of  flash-boards.  The 
dam  was  also  made  generally  tighter,  and  less  loss  occasioned 
by  leakage. 

The  testimony  shows  that  the  complainants  had  owned  the 
several  parcels  of  land  described  in  the  bill  as  belonging  to 
each  individual  from  eight  to  twenty  years;  that  they  had 
made  improvements  thereon,  and  brought  the  land  under  cul- 
tivation, and  raised  crops  thereon;  had  put  down  drains  by 
which  the  waters  were  drained  into  Cedar  River,  and  had  ex- 
perienced no  difficulty  from  high  water  or  flooding  or  overflow 
until  the  repairs  were  made  upon  the  dam  in  1881;  and  from 
that  time  the  water  has  been  set  back  upon  their  lands,  caus- 
ing a  loss  of  crops,  the  killing  of  native  trees,  and  the  destruc- 
tion of  the  land  for  agricultural  purposes.  The  proof  is  ample 
and  convincing  that,  since  the  repairs  made  in  1881,  the  water 
has  been,  on  an  average,  a  foot  higher  in  Cedar  River  along 
complainants'  lands  than  it  was  before,  destroying  the  drain- 
age, and  causing  the  water  to  set  back  and  soak  up  the  soil  of 
complainants'  lands,  and  rendering  them  wholly  unfit  for  cul- 
tivation. 

Testimony  was  introduced  of  levels  taken  of  the  dam  up  the 
Grand  and  Cedar  rivers  for  the  purpose  of  showing  that  the 
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waters  in  Cedar  River  were  not  affected  and  raised  as  far  up 
the  river,  nor  to  snch  height,  as  claimed  by  the  complainants* 
Owing  to  the  impossibility  of  arriving  at  precisely  aoourate 
results  by  the  nse  of  instruments,  running  over  a  line  six 
miles  in  extent,  involving  a  great  number  of  stations,  and  the 
adjustment,  taking,  and  registering  of  levels  thereat,  and  the 
many  different  circumstances,  explainable  and  unexplainable, 
which  affect  the  action  of  water  when  obstructed  and  ponded 
in  running  streams,  actual  tests  by  observation  and  experi-* 
ence  afford  the  most  satisfactory  testimony  upon  which  to  rely 
in  determining  the  results  from  such  obstruction:  Decorah  W. 
M.  Co.  T.  Orew^  68  Iowa,  86;  Brown  v.  Bvsh,  45  Pa.  St  61. 

Every  author  treating  upon  the  subject  of  hydrodynamics 
acknowledges  and  points  out  the  difference  between  theoretical 
and  actual  tests,  and,  in  advancing  practical  rules,  modifies 
the  theoretical  to  correspond  as  nearly  as  possible  to  actual 
observation  and  experience.  We  think  the  observation  and 
experience  of  the  witnesses  introduced  by  complainants  is  con- 
trolling when  brought  in  conflict  with  instrumental  measure- 
ments, however  accurately  and  carefully  taken. 

Testimony  was  also  introduced  showing  that  the  actual 
structure  of  the  dam  in  the  river  varied  from  seven  to  sixteen 
feet  in  height,  and  also  that,  as  at  present  constructed,  it  is 
not  so  high  as  the  dam  was  prior  to  1881,  including  the  flash- 
boards.  Notwithstanding  all  this,  the  proof  is  positive  that 
complainants'  lands  were  not  injured  by  the  dam,  which  in- 
eluded  the  flash-boards,  prior  to  the  year  1881. 

The  defendants  sought  to  account  for  this  upon  two  hy- 
potheses: 1.  By  the  clearing  up  of  the  country,  and  by  the 
CQostraction  of  drains,  the  waters,  draining  large  tracts  of 
eountry,  flowed  off  into  the  Cedar  and  Qrand  rivers  more 
quickly,  and  thus  the  water  was  raised  to  a  greater  height 
Uian  had  hitherto  been  ordinary  by  natural  causes;  2.  That 
the  average  rain-fall  had  been  very  much  greater  since  1881 
than  before,  and  this  caused  naturally  a  higher  stage  of  water. 

Testimony  was  offered  in  support  of  both  these  propositions, 
but  I  do  not  think  either  of  them  was  established  by  the  tes- 
timony introduced.  Experience  has  shown,  what  would 
naturally  be  expected  to  follow,  that  as  the  country  is  cleared 
sp,  improved,  and  drained,  the  streams,  which  are  the  nat- 
ural conduits  for  surface  drainage,  become  materially  lessened 
in  volume,  owing  partly  to  the  greater  facility  for  conducting 
the  smrface  water  into  them  after  rain-fall,  and  partly  from 
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the  greater  quantity  evaporated,  and  also  the  greater  quanti^ 
taken  np  and  absorbed  by  the  drier  soil  caused  by  drainage. 

The  average  rain-fall,  as  shown  by  the  table  introduced  in 
evidence  of  measurements  taken  by  Professor  Kedzie  at  the 
agricultural  college,  has  been  greater  since  1879  than  previ- 
ously.   The  dam  was  rebuilt  in  1875.    From  that  date  to 

1880,  inclusive,  the  average  rain-fall  for  the  six  years  was 
88.15  inches.  The  succeeding  six  years  shows  an  average  of 
85.81  inches. 

Witnesses  introduced  on  the  part  of  defendants  also  testified, 
from  their  observation,  to  there  being  a  greater  volume  of 
water  flowing  in  Grand  River  since  1881  than  before;  but  to 
what  extent  the  volume  was  increased  from  natural  causep, 
and  whether  such  increased  flow  had  any  effect  in  setting  the 
water  back  upon  complainants'  lands,  was  not  shown,  and  was 
left  to  conjecture;  while  the  evidence  is  positive  that  during 
the  week,  when  the  mills  at  North  Lansing  were  using  the 
water  from  the  dam,  after  Monday  the  water  was  drawn  down 
in  the  Cedar  River  materially,  and  by  Saturday  night  it  set 
back  no  higher  than  it  did  prior  to  1881;  but  while  the  gates 
were  shut  from  Saturday  night  to  Monday  morning,  their 
lands  were  again  flooded,  the  difference  in  water  level  being 
about  one  foot,  and  in  summer  time,  when  there  was  low 
water,  the  variation  would  be  as  great  as  two  or  three  feet 

No  grant  of  the  right  of  flowage  of  the  lands  of  complain- 
ants is  claimed.  The  defense  rests  upon  rights  acquired  by 
prescription;  and  in  such  case  the  burden  of  proof  is  upon 
the  defendants  to  show  that  they  have,  for  a  period  of  fifteen 
years  at  least,  each  year  flowed  complainants'  lands  to  the 
height  complained  of  and  established  by  their  proofs,  and 
that  such  use  of  complainants'  lands  by  flowage  has  been  ad- 
verse, uninterrupted,  peaceable,  open,  and  notorious.  No  testi- 
mony was  introduced  to  show  that  the  effect  of  the  old  dam, 
with  or  without  the  flash-boards,  was  to  set  the  water  back, 
and  to  flow  over  complainants'  lands  to  the  height  it  has  since 

1881,  nor  to  show  that  it  so  flooded  the  land  as  to  interfere 
with  or  destroy  the  crops  of  complainants  prior  to  that  time, 
for  a  period  of  fifteen  years.  This  branch  of  the  defense  has 
utterly  failed  for  lack  of  proof. 

It  was  claimed  on  the  part  of  counsel  for  defendants  that 
we  should  apply  the  rule  adopted  in  Massachusetts,  and  laid 
done  in  Cowell  v.  Thayer^  5  Met.  253,  and  approved  in  Bay  v. 
Fletcher^  12  Cush.  200,  that  the  height  to  which  a  mill-owner 
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will  haTe  a  preflcriptive  right  to  maintain  the  water  will  de* 
pend  upon  the  height  of  the  dam  by  whioh  he  has  raised  it, 
and  not  upon  the  height  such  dam  has  set  the  water  back, 
and  flowed  the  land  in  question  during  the  prescriptive  pe- 
riod; and  therefore,  if  he  repairs  the  dam  without  so  changing 
it  as  to  raise  the  water  higher  than  the  old  dam,  when  tight 
and  in  repair,  would  raise  it,  and  thereby  keeps  the  water  more 
eonstantly  and  at  a  greater  height  than  before,  it  is  not  a  new 
use  of  the  stream,  but  a  use  conformable  to  his  preecriptive 
right 

We  cannot  accede  to  this  doctrine.  It  is  antagonistic  to  the 
principle  which  underlies  the  doctrine  of  prescription.  Title 
or  rights  in  lands  founded  on  prescription  originate  from  the 
fact  of  actual,  adverse,  peaceable,  open,  and  uninterrupted 
possession  for  such  length  of  time  that  the  law  presumes  that 
the  true  owner,  by  his  acquiescence,  has  granted  the  land,  or 
interest  to  the  land,  so  held  adversely.  But  no  one  can  be 
said  to  acquiesce  in  a  claim  which  he  cannot  dispute  by  bring- 
ing an  action  at  law  to  determine,  and  hence  the  statute  of 
limitations  requires  that  an  action  shall  be  brought  within 
fifteen  years  after  the  right  first  accrues  or  the  adverse  entry. 
The  defendants,  therefore,  acquired  no  right  by  prescription 
to  the  lands  in  question  until  they  showed  that  the  acts  which 
constituted  the  adverse  user  injured  complainants,  and  gave 
them,  or  to  those  under  whom  they  claim  title,  a  right  Of  ac- 
tion: HoUman  v.  Boiling  Spring  Bleaching  Co.,  14  N.  J.  Bq. 
335;  Smith  y.  Rusb,  17  Wis.  234;  84  Am.  Dec.  739;  Sabine  v. 
Joknaan^  85  Wis.  185;  Bumham  v.  Kemptonj  44  N.  H.  90; 
Orifin  T.  Bartlettj  55  Id.  123;  Merit  v.  Domeyy  25  Pa.  St.  519. 

It  is  urged  that  relief  should  be  denied  to  complainants  for 
tbe  reason  that  they  have  each  separate  interests,  and  are  dif- 
ferently affected,  at  least  in  degree,  by  the  act  complained  of, 
and  are  therefore  improperly  joined  in  this  suit.  As  the  bill 
does  not  ask  for  an  accounting,  but  only  for  injunctive  relief, 
we  think  it  is  maintainable  under  our  former  decisions:  Sco* 
field  V.  Lansing,  17  Mich.  437;  Middleton  v.  Flat  River  Boomr 
ing  Co^  27  Id.  533;  RoUnson  v.  Baugh,  81  Id.  290;  Fox  v. 
Hokombj  32  Id.  494;  Cobb  v.  Slimmer,  45  Id.  176.  More 
especially  are  we  inclined  to  so  hold  where  the  objection  was 
not  taken  by  special  demurrer,  but  tbe  parties  have  taken 
their  proofs,  and  proceeded  to  a  hearing  thereon. 

The  fact  that  there  are  several  complainants  praying  the 
same  relief  does  not  materially  affect  the  propriety  of  the 
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decree:  Story's  Bq.  PL,  sec.  644,  note  2.  Nor  do  we  experience 
any  difficulty  in  granting  reliefl  Although  it  is  true  that  the 
lands  situated  lower  down  the  Cedar  River  are  flooded  to  a 
greater  extent  than  those  farther  up,  yet  if  complete  relief  is 
given  to  the  one  situated  lowest  down,  those  farther  up  must 
of  necessity  be  relieved. 

We  think  the  complainants  have  made  a  case  by  their 
proofs,  and  the  only  serious  difficulty  we  have  bad  to  contend 
with  is,  whether  we  should  grant  the  relief  prayed.  It  is  not 
always  a  matter  of  course  to  grant  relief  in  such  cases,  in  a 
court  of  equity,  when  the  law  side  of  the  court  is  open  for  legal 
redress.  The  extent  of  the  injury,  its  character,  the  compara- 
tive values  of  the  properties  affected,  and  other  considerations 
which  may  present  themselves  under  the  varying  circum- 
stances, ought  to  be  duly  weighed,  and  relief  afforded  or  with- 
held, as  equity  and  good  conscience  require:  RcMnson  v. 
Baugh,  31  Mich.  297,  298;  Fox  v.  Holcomb.  32  Id.  494;  Cobb  v. 
Slimmer,  45  Id.  176;  Hall  y.  Rood,  40  Id.  46;  29  Am.  Rep.  528; 
Edwards  v.  Allouez  Mining  Co.,  38  Mich.  46;  31  Am.  Rep.  301; 
Gilbert  v.  Showerman,  23  Mich.  448. 

The  testimony  of  complainants  shows  that  there  are  about 
three  hundred  acres  of  land  belonging  to  them,  which  are 
flooded,  and  practically  destroyed  for  agricultural  purposes 
by  reason  of  defendants'  dam  being  maintained  as  at  present; 
that  such  land  is  worth  about  fifty  dollars  an  acre,  and  its 
annual  rental  value  is  about  three  dollars  an  acre.  We  have 
the  testimony  of  defendants,  who  estimate  the  value  of  their 
mill  property  at  one  hundred  and  fifty  thousand  dollars,  and 
they  gave  testimony  tending  to  ifhow  that,  if  the  dam  was  re* 
duced  to  the  height  it  was  before  the  repairs  of  1881,  it  would 
depreciate  their  property  one  half,  or  seventy-five  thousand 
dollars.  Upon  these  estimates,  we  have  a  loss  or  depreciation 
upon  one  side  of  fifteen  thousand  dollars,  and  upon  the  other, 
of  seventy-five  thousand  dollars.  I  think  both  sides  have  esti- 
mated their  loss  rather  large.  It  appears  to  me  especially 
that  the  depreciation  in  the  value  of  the  mill  property  ia 
greatly  overestimated.  Some  of  the  mills  are  at  the  present 
time  supplied  with  steam-power  to  aid  them  in  case  of  low 
water. 

The  testimony  of  defendants  shows  that,  prior  to  the  per- 
manently raising  of  the  dam  in  1881,  the  mill-owners  got 
along  very  well  with  the  dam  at  the  height  it  then  was,  with 
the  aid  of  flash-boards,  and  that  they  had  as  much  power  as 
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they  now  have;  and  that,  should  this  method  be  resumed,  the 
mill-owners  would  have  all  the  power  they  had  enjoyed  prior 
tolSSl. 

In  view  of  the  practical  destruction  of  three  hundred  acres 
of  land  ^r  over,  be  its  value  what  it  may,  and  the  consequent, 
and  weekly,  and  perhaps  daily,  recurring  injury  to  each  of  the 
complainants,  for  which  they  severally  would  have  a  right  of 
action,  presenting  a  multiplicity  of  suits  and  vexatious  litiga- 
tion, it  appears  to  us  to  be  just  and  equitable  that  defendants 
should  be  decreed  to  abate  and  remove  the  top  of  their  dam  so 
as  to  lower  the  structure  twelve  inches,  and  that  they  should 
perform  such  decree  on  or  before  the  first  day  of  December 
next,  and  that  they  should  be  enjoined  .from  raising  the  water 
at  their  said  dam  so  as  to  cause  the  water  to  set  back  and 
OTerflow  the  lands  of  complainants,  or  either  of  them,  or  to 
such  height  as  will  cause  the  water  to  set  back  and  percolate 
through  the  soil  of  complainants,  or  either  of  them,  to  a  greater 
extent  than  was  customary  or  usual  prior  to  the  time  repairs 
were  made  upon  said  dam  in  1881. 

The  decree  of  the  circuit  court  for  the  county  of  Ingham 
must  be  reversed,  with  costs  of  both  courts,  and  the  cause  re> 
manded  to  that  court,  with  instructions  to  enter  a  decree  in 
said  cause  in  favor  of  complainants  and  against  defendants, 
in  accordance  with  the  foregoing  opinion. 


AsfWEEBM  PoflssssiOH.  — To  lendar  possenioB  adrena^  it  mnst  be  aetnal^ 
▼■iU«^  onntiimona,  notorioni^  distinoti  and  hMtile,  And  of  sach  a  oharaoter 
■a  to  iminiotokabiy  indicate  ao  assertion  of  claim  of  ezolnsive  ownership  by 
the  oocapant:  Doyle  t.  Wade^  23  Fla.  90;  11  Am.  St  Rep.  334,  and  particn- 
Uy  note  342,  343. 

EqiriTr  Jnaiaincnoir.  — The  general  mio  is,  that  where  a  party  has  ado- 
foato  remedy  at  law,  conrte  of  equity  will  not  entertain  jurisdiction:  SKer* 
mm  ▼.  OaHt,  4  Nsfv.  138;  97  Am.  Dee.  516^  and  cases  in  note. 

WAmsL  —  Backdig  Waters  bt  Dams,  etc,  npon  the  lands  of  another,  ie 
an  injury  actionable  at  law:  SuOmi  t.  Chkago  ete.  ify  Cbw»  74  Iowa,  669;  7 
Am.  8k  Eep^  S01«  and  oases  cited  in  note. 
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also  a  two-fleated  wagdh  that  Morris  told  me  was  not  indodad, 
and  Jerome  had  no  bosiDess  with. 

"Q.  Then  you  intended  to  attach  what,— these  horaes  and 
the  wagon,  you  say,  and  the  open  accoant?    A.  Yes,  air. 

'^Q.  Now,  Mr.  Jerome  asked  you  what  you  were  going  to  do, 
and  you  told  him  you  were  going  to  replevin  your  oats,  and 
attach  some  other  property,  and  get  your  debt.  What  did  be 
say  to  you?  A.  Be  quiet,  do  nothing,  and  I  wiU  pay  you; 
that  is  it  exactly. 

^Q.  What  else  did  he  say?  A.  That  my  bill  was  similar  to 
a  supply-man  on  a  railroad, — when  the  railroad  broke  down, 
the  supply-man  had  to  be  paid  whoever  was  paid,  and  he 
would  pay  me. 

'*Q.  What  did  you  say  to  that?    A.  Well,  I  agreed  to  it." 

He  further  testified  that  he  did  not  replevin  or  attach,  be- 
cause he  relied  upon  Mr.  Jerome  paying  him,  and  waa  satis- 
fied he  would;  that  he  reported  to  his  son  the  interview  with 
Mr.  Jerome,  and  he  was  not  satisfied  with  it;  and  they  both 
went  the  second  day  after  to  see  Mr.  Jerome,  when  nearly  the 
same  conversation  was  had  as  before,  Mr.  Jerome  agreeing  to 
pay  them  if  they  *' stood  quiet,''  and  would  wait  six  months,  to 
which  plaintiffs  agreed;  at  the  end  of  which  time  they  called 
upon  him,  when  he  ofiered  two  hundred  dollars  in  cash  to 
settle  the  bill,  or  if  they  would  wait  ten  months,  he  would  pay 
the  whole  face  of  it.  The  plaintiffs  then  agreed  to  wait  ten 
months,  and  directed  an  entry  to  be  made  on  their  books  so 
they  would  know  when  the  ten  months  was  up.  At  the  end 
of  this  time,  plaintiffs  again  called  upon  defendant  for  pay- 
ment, and  he  was  not  yet  ready;  '^complained  that  he  had 
sold  his  business  to  Edmunds,  but  got  very  little  or  no  money, 
and  he  was  scarce  of  money." 

Later,  they  called  again,  and  the  plaintiff  Daniel  Stewart 
testified  to  the  conversation  that  then  occurred,  as  follows: 
**My  son  went  to  him,  and  asked  him  what  was  the  reason  he 
would  not  pay  us.  Why  didn't  you  let  us  replevin,  and  at- 
tach at  once,  and  get  our  money?  Jerome  got  a  little  wrathy, 
and  he  said  that  unless  he  was  willing  to  pay  the  bill  we 
could  not  get  it  any  more  than  we  could  get  the  paint  off  the 
wall." 

The  defendant  introduced  no  testimony,  and  the  plaintiffs 
recovered. 

The  defense  to  the  action  is  placed  upon  two  grounds:  I. 
That  the  promise  of  defendant  is  void  under  the  statute  which 
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ena^  that  every  special  promise  to  answer  for  the  debt,  de* 
&Qlt,  or  misdoings  of  another  person  shall  be  void,  unless 
some  note  or  memorandum  thereof  be  in  writing,  and  signed 
bj  the  party  to  be  charged  therewith,  or  by  some  person  by 
him  thereunto  lawfully  authorized;  2.  If  not  void,  no  recovery 
can  be  bad  upon  such  promise  under  the  common  counts  in 

This  clause  of  the  statute  of  frauds  has  often  oome  before 
this  court  for  consideration.  In  Corkin»  v.  (?oUtn«,  16  Mich. 
478,  the  plaintiff  sued  Collins  on  a  verbal  promise  to  pay  a 
board  bill  and  money  lent,  due  from  one  James  Sykes.  The 
consideration  was  the  release  of  certain  trunks,  supposed  to 
be  held  for  the  debt  The  defense  was  the  statute  of  frauds. 
Mr.  Justice  Campbell  said:  '^Such  a  release  of  a  valid  lien  or 
claim  would  be  a  suflScient  consideration  for  a  written  promise; 
for  if  a  consideration  passes  from  the  promisee,  it  usually 
makes  no  difference  to  whom  it  passes It  is  not  pre- 
tended that  an  extension  of  time,  or  any  other  agreement  in- 
volving no  release  of  property  or  extinguishment  of  liability, 
if  made  in  favor  of  the  principal  debtor,  would  authorize  the 
verbal  promise  of  a  third  person  to  pay  the  debt  to  be  en- 
fiirced.  But  a  distinction  is  sought  to  be  drawn,  where  prop- 
erty is  released  or  given  up  to  the  debtor.  There  is  no  obvious 
reason  for  any  such  distinction.  The  law  puts  all  valuable 
considerations  on  the  same  footing When,  by  the  re- 
lease of  property  from  a  lien,  the  party  promising  to  pay  the 
debt  is  enabled  to  apply  it  to  his  own  benefit,  so  that  the  re- 
lease inures  to  his  own  advantage,  it  is  quite  easy  to  see  that 
a  promise  to  pay  the  debt  in  order  to  obtain  the  release  may 
be  properly  regarded  as  made  on  his  own  behalf,  and  not  on 
behalf  of  the  original  debtor;  and  any  possible  advantage  to 
the  latter  is  merely  incidental,  and  is  not  the  thing  bargained 
for.  That  promise  is,  therefore,  in  no  proper  sense  a  promise 
to  answer  for  anything  but  the  promisor's  own  responsibility, 
and  need  not  be  in  writing.'' 

In  CcdkinB  y.  Chandler,  36  Mich.  320,  24  Am.  Rep.  693,  it 
was  held  that  an  agreement  to  extend  the  time  of  payment, 
and  forbear  to  sue  a  third  person,  who  was  plaintiff's  debtor, 
was  a  sufficient  consideration  for  defendants'  promise  to  pay. 
And  this  was  because  the  promise  of  defendants  to  pay  the 
debt  of  such  third  person  was  at  the  same  time,  when  paid,  to 
apply  on  an  indebtedness  that  was  to  accrue  against  them- 
selves, and  was  consequently  a  promise  to  answer  for  their 
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own  debt.  And  Chief  Justice  Cooley,  in  that  caBe,  qnotei 
with  approval  from  the  opinion  of  Chief  Justice  Shaw  in  NA- 
mm  T.  Boynton,  3  Met  396,  37  Am.  Dec.  148,  as  follows:  '*The 
rule  to  be  derived  from  the  decisions  seems  to  be  this:  That 
cases  are  not  considered  as  coming  within  the  statute  when 
the  party  promising  has  for  his  object  a  benefit  which  he  did 
not  before  enjoy  accruing  immediately  to  himself.  But  where 
the  object  of  the  promise  is  to  obtain  the  release  of  the  person 
or  property  of  the  debtor,  or  other  forbearance  or  benefit  to 
him,  it  is  within  the  statute.'' 

In  Curii%  v.  Browny  5  Cush.  488,  Shaw,  C.  J.,  said:  ''It  is  no 
sufficient  ground  to  prevent  the  operation  of  the  statute  of 
frauds  that  the  plaintiff  has  relinquished  an  advantage,  or 
given  up  a  lien,  in  consequence  of  the  defendant's  promise,  if 
that  advantage  had  not  also  directly  inured  to  the  benefit  of 
the  defendant,  so  as,  in  effect,  to  make  it  a  purchase  by  the 
defendant  of  the  plaintiff.  The  cases  in  which  it  has  been 
held  otherwise  are  those  where  the  plaintiff,  in  consideration 
of  the  promise,  has  relinquished  some  lien,  benefit,  or  advan- 
tage for  securing  or  recovering  his  debt,  and  where,  by  means 
of  such  relinquishment,  the  same  interest  or  advanta^  has 
inured  to  the  benefit  of  the  defendant.  In  such  cases,  al- 
though  the  result  is,  that  the  payment  of  the  debt  of  the  third 
person  is  effected,  it  is  so  incidentally  and  indirectly,  and  the 
substance  of  the  contract  is  the  purchase  by  the  defendant  of 
the  plaintiff  of  the  lien,  right,  or  benefit  in  question." 

The  doctrine  was  declared  and  acted  upon  in  several  other 
cases  in  that  state:  Fuh  v.  Thomoa,  5  Gray,  45;  66  Am.  Dec 
348;  jepherson  v.  Hunt,  2  Allen,  417;  Furbish  v.  Ooodtum^  M 
Mass.  296;  Ames  v.  FosUr,  106  Id.  400;  13  Am.  Rep.  84S; 
WiUa  V.  Brown,  118  Maes.  137;  Fears  v.  Story,  131  Id.  47. 

The  same  doctrine  is  recognisced  in  Wisconsin:  Clapp  v. 
Webb,  52  Wis.  638;  and  in  Indiana:  Crawford  v.  King^  64  Ind. 
10;  Palmer  v.  Blain^  65  Id.  11;  and  in  Vermont:  Whitman  v. 
Bryant,  49  Vt.  512. 

In  New  York,  the  exposition  of  this  section  has  been  some* 
what  variant,  as  will  be  seen  by  reference  to  Leonard  v.  Vr$* 
denburgh,  8  Johns.  29;  5  Am.  Dec.  317;  MaUory  v.  OiUeU.  21 
N.  Y.  412;  Brown  v.  Weber,  38  Id.  187;  AckUy  v.  ParmenUr^ 
98  Id.  425;  50  Am.  Rep.  693.  The  latest  enunciation  of  the 
principles  which  should  be  applied  in  cases  coming  under  this 
provision  of  the  statute  in  that  state  is  by  Mr.  Justice  Finchy 
in  WhiU  v.  Rintoul,  108  N.  Y.  222.    He  reviews  the  leading 


June,  1888.]  Stewart  v.  Jsbous.  S57 

• 
deeisiona  in  New  York  above  cited,  and  Bay9  they  ''have 
ended  in  eetablishiDg  the  doctrine  in  the  courts  of  Uiie  state 
which  may  be  stated  with  approximate  accuracy  thus:  Iliat 
where  the  primary  debt  subsists,  and  was  antecedently  con« 
tracted,  the  promise  to  pay  it  is  original  when  it  is  founded 
OQ  a  new  consideration  moving  to  the  promisor,  and  beneficial 
to  him,  and  such  that  the  promisor  thereby  comes  under  an 
independent  duty  of  payment,  irrespective  of  the  liability  of 
Che  principal  debtor." 

The  difficulty  in  applying  the  doctrine,  and  one  which  has 
given  rise  to  much  seeming  couflict  in  the  authorities,  lies  in 
the  failure  to  distinguish  between  the  consideration  for  the 
promise  of  a  third  person  to  pay  the  debt  of  another,  and  the 
promise  itself,  whether  it  be  to  answer  for  the  debt  of  another, 
or  to  pay  or  perform  his  own  obligation.  There  must  be  a 
consideration  to  support  every  promise,  whether  it  be  evi- 
denced by  writing  or  not;  and  where  the  promise  is  to  answer 
for  the  debt,  default,  or  misdoing  of  another;  the  statute  re- 
quires that  such  promise  must  be  evidenced  by  writing. 

Under  the  undisputed  testimony,  there  can  be  no  doubt  but 
that,  in  consideration  of  Mr.  Jerome's  promise,  the  plaintiffs 
relinquished  an  advantage  which  they  had  for  securing  their 
own  debt.  The  oats  and  the  horses  and  buggy,  not  covered 
by  Jerome's  chattel  mortgage,  were  liable  to  be  attached  at 
the  suit  of  the  plaintiffs.  This  is  a  suflScient  consideration 
for  the  promise;  but  the  difficulty  is,  that  this  advantage,  which 
the  plaintiffs  forebore  to  exercise  or  appropriate,  did  not  inure 
to  the  benefit  of  the  defendant.  The  plaintiffs  had  no  lien 
which  they  released.  They  had  no  title  to  any  of  the  prop- 
erty which  they  transferred  to  defendant.  It  was  alleged  in 
the  notice  attached  to  the  bill  of  particulars  that  the  plaintiffs 
owned  the  oats  which  they  had  delivered  to  defendant,  be- 
cause they  were  obtained  by  fraud,  but  there  is  no  evidence 
which  supports  such  claim. 

It  is  true  that  by  forbearing  to  attach  such  oats  and  other 
property  it  was  left  in  the  hands  of  Jerome,  and  it  may  be 
inferred  that  he  converted  such  property  to  his  own  use;  but 
he  derived  no  right  or  title  thereto  from  plaintiffs,  and  is  still 
Hable  to  account  to  or  pay  for  such  property  to  Mr.  Morris,  or 
the  true  owner,  whoever  he  may  be.  There  was  nothing, 
therefore,  which  inured  to  the  benefit  of  defendant  received 
from  plaintiffs  which  supports  a  new  promise  or  agreement  to 
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afsume  and  pay  the  araouDt  as  an  origiQal  debt  from  defend- 
ant to  plaintiffs. 

There  is  nothing  in  the  facts  or  circumstances  of  this  case  if> 
distinguish  it  from  that  of  Waldo  t.  SinKmson^  18  Mich.  345^ 
and  we  think  this  case  is  ruled  by  that  Had  the  title  to  the 
oats  in  the  bin  remained  in  the  plaintiffs,  and  the  defendant 
under  his  promise  had  appropriated  and  fed  the  oats  to  his 
animals,  the  case  would  have  been  different;  or  had  the  plain- 
tiffs attached  first,  and  then,  in  consideration  of  the  promise^ 
released,  so  that  the  rights  of  possession  acquired  by  the  at- 
tachment passed  to  defendant,  it  would  have  afforded  a  con* 
sideration  for  the  promise  to  pay  the  debt  as  his  own  withii^ 
the  authorities. 

The  objection  to  the  pleadings  stands  or  falls  with  the  rul- 
ing upon  the  question  as  to  the  promise  being  void  under  the 
statute  of  frauds.  If  the  promise  had  been  held  good  as  an 
original  promise  to  pay  defendant's  own  debt,  the  common 
counts  would  have  been  sufficient,  and  a  recovery  could  have 
been  maintained  under  the  count  stated. 

The  judgment  must  be  reversed,  and  a  new  trial  granted. 


Statutb  of  Frauds.  —  As  to  what  cases  fall  within  and  what  withoat  the 
mle  requiring  promises  to  pay  the  debt  of  another  to  be  in  writing:  Note  to 
Packer  v.  JSenton,  95  Am.  Dec.  251-263.  A  verbal  promise  bj  a  widow  to 
pay  her  husband's  debt  '*  if  the  creditors  "  of  the  estate  "  would  thereafter 
furnish  her  goods  on  credit,'*  which  debt  was  not  discharged,  but  remained  a 
claim  against  the  husband's  estate,  is  void  under  the  st<atnte  of  frauds:  Ruppt 
V.  PeUrion^  67  Mich.  437.  So  a  promise  by  L.  to  G.,  that  if  G.  would  for- 
bear to  sue  H.  for  a  debt,  he,  L.,  would  pay  the  debt,  is  void  under  the  staU 
ute  of  frauds:  Qump  v.  HcUberstadt,  15  Or.  356. 

But  an  oral  promise  to  pay  the  debt  of  another,  made  upon  a  valid  oonsic^ 
oration,  passing  at  the  time  to  the  promisor,  is  a  new  and  original  undertak- 
ing, not  within  the  statute  of  frauds:  Lookout  Mountain  jR.  B.  Co.  v.  Bonuton, 
85  Tenn.  224;  HeU  T.  SmUh,  74  Iowa,  667;  Waters  v.  ^Aq/er,  25  Neb.  225. 
So  a  promise  made  at  the  request  of  the  assignor  by  the  assignee  of  a  con- 
tract, who  holds  the  same  as  security  for  advances  agreed  to  be  made  in  aid 
of  its  performance,  to  pay  a  mechanic  the  amount  due  him  for  work  on  the 
contract  from  the  surplus  moneys  received,  is  an  original  promise  not  within 
the  statute  of  frauds:  MUta  v.  MeMoran,  64  Mich.  664;  for  it  seems  that  a 
promise  to  pay  a  debt  of  another  antecedently  contracted,  where  the  primaxj 
debt  still  subsists,  is  original,  and  not  within  the  statute  of  frauds,  althoagh 
not  in  writing,  when  it  is  founded  upon  a  new  consideration  moving  to  the 
promisor  and  beneficial  to  him,  and  when  by  the  promise  he  comes  under  sa 
independent  duty  of  paying,  irrespective  of  the  principal  debtor:  White  v. 
JRintoulf  108  K.  Y.  222.  A  direct  promise  to  an  agent  of  a  commercial  house,, 
who  is  in  possession  of  the  goods  of  an  insolvent  firm  in  satisfaction  of  a  debt 
of  his  principal,  made  to  an  attorney  of  another  creditor  of  such  insolvent 
firm,  to  pay  a  claim  held  by  such  attorney  against  said  firm  if  he  will  not 
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lua  in  the  powewion  of  th«  goods,  is  not  a  promlM  to  pay  the  dtbl 
of  anotiMr,  within  tbo  meaning  of  the  statnto  of  fraudo:  B9gm'9  ▼•  Mm^^k 
Bmdware  C^,  24  Neb.  663. 

FsilifiaB  TO  Fat  Dsbt.  of  JMmiUL  -—  The  objection  thiit  the  contract 
sned  npon  is  an  agreement  that  abould  be  in  writing,  became  it  is  a  promise 
to  pay  tbo  debt  of  another,  mnst  be  presented  by  an  exception  to  the  ruling 
el  tbo  ooort  below,  either  in  admitting  or  ezclndiog  eridenoe^  or  giring  or 
refnsing  to  giTo  instmctiona,  or  by  a  demnrror:  Hawlqf  t.  Dawmmp  16  Or.  S44» 
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CmauMAL  Law.— Ih  Casis  of  SsLF-DXFXHax  the  Jury  cannot  determina 
tbo  standard  of  courage,  or  whether  the  party  attacked,  in  what  he  did 
in  bis  defense,  acted  cowardly,  and  therefore  withont  warrant.  Thero 
is  no  question  of  courage  or  cowardice  in  such  cases. 

Cmdomal  Law. — Is  Casbs  oi  Self-dkfknsx  mm  Qonnoir  to  bk  Db- 
TBBMurxD  n.  Did  the  accused,  under  the  circumstances  of  the  assault^ 
as  it  appeared  to  bioi,  honestly  belicTC  that  he  was  in  danger  of  his  lifc^ 
«r  of  great  bodily  harm,  and  that  it  was  necessary  to  do  what  he  did,  in 
order  to  protect  himself  T  If  so,  he  is  excused,  and  it  can  make  no  dif- 
ferenoe  whether  he  was  a  bold,  strong  man,  used  to  affirays  and  personal 
encounters,  or  a  weak,  timid  man,  unacquainted  therewith,  as  to  the  suf* 
licioney  of  his  reason  for  hii  action,  if  the  jury  beliere  that  he  acted 
honestly  in  fear  of  his  life  or  great  bodily  harm. 

CuMiKAii  Law.  —  In  Casbs  of  SsLF-DxraNai,  the  physical  and  mental 
make-up  of  the  accused,  and  his  experience  in  danger,  are  to  be  consid- 
esed  as  bearing  upon  the  honesty  of  his  alleged  belief  of  personal  dan* 
gsr,  vpon  which  he  bases  his  right  to  act;  but  in  such  consideration  the 
fast  that  he  is  weak,  timid,  and  cowardly  by  nature  is  to  be  weighed  in 
his  faTor,  and  not  against  him. 

JfoBM  Taggartj  attorney-general^  and  Henry  Hoffman^  pro$&- 
€iUing  attorney f  for  the  people. 

Brown  and  Paelard^  for  the  respondent. 

MoBflB,  J.  Lennon  was  conyicted  in  the  circuit  court  for  the 
county  of  Mackinac  of  an  assault  upon  one  Herbert  Ryerse, 
nith  intent  to  do  said  Ryerse  great  bodily  harm  less  than  the 
erime  of  murder.  There  was  another  count  in  the  informa- 
tion filed  against  him,  charging  him  with  an  assault  with 
intent  to  commit  the  crime  of  murder.  By  the  verdict  he  was 
acquitted  upon  this  count.  The  errors  assigned  relate  to  the 
charge  of  the  court. 

The  court  charged  the  jury  upon  the  subject  of  self-defense, 
among  other  things,  as  follows:  "And  if  you  believe,  from  the 
•▼idence  in  this  case,  that  at  the  time  of  the  alleged  assault 
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the  defendant,  Lennon,  was  first  attacked  by  the  compliuning 
witness,  and  that  the  circumstances,  as  they  then  appeared  to 
him,  were  such  as  in  reason  would  and  did  justify  or  induce 
in  his  mind  a  probability  of  a  belief  that  he  was  to  reoeive 
from  Ryerse  some  great  bodily  harm,  and  in  doing  what  he 
did  he  was  acting  under  the  instincts  of  self-preservation,  he 
would  not  be  guilty  of  the  offenses  charged  in  this  case.  But 
in  that  connection  you  ought  to  remember  that  human  life  ia 
not  to  be  lightly  regarded.  A  man  cannot  avail  himRelf  of 
this  fact  in  order  to  escape  the  penalty  of  such  acts  as  were 
provoked  by  his  own  unlawful  act.  And  if  a  man  kills  or  at- 
tempts to  kill  him,  or  unlawfully  attacks  or  injures  another, 
through  mere  cowardice,  or  under  circumstances  not  war* 
ranted  to  induce  in  his  mind  a  reasonable  fear  of  injury,  and 
which  would  be  considered  to  arise  from  a  want  of  courage, 
or  an  unwarrantable  cowardice  under  the  circumstances,  situ- 
ated as  the  party  attacked  was,  and  as  the  circumstances  then 
presented  themselves  to  him,  the  law  of  self-defense  would  doI 
apply,  and  would  not  justify  such  an  act.'' 

I  do  not  think  it  proper  that  a  jury  should  be  authorised  to 
determine  the  standard  of  courage  in  a  case  of  self-defenae,  or 
whether  the  party  attacked,  in  what  he  did  in  his  defense, 
acted  cowardly,  and  therefore  without  warrant.  There  is  no 
question  of  courage  or  cowardice  in  the  case.  I  am  aware 
that  the  rule  lisdd  down  by  the  trial  court  has  been  sustained 
in  some  cases,  collected  and  reported  in  Horrigan  and  Thomp- 
son's Cases  of  Self-defense;  but  the  doctrine,  or  the  reason 
given  for  it,  is  not  in  accord  with  the  principles  of  self-defenae, 
as  now  almost  universally  held  and  enunciated  by  the  courts 
of  this  country. 

The  question  to  be  determined  is.  Did  the  accused,  under  all 
the  circumstances  of  the  assault,  as  it  appeared  to  him,  hon- 
estly believe  that  he  was  in  danger  of  his  life,  or  great  bodily 
harm,  and  that  it  was  necessary  to  do  what  he  did,  in  order  to 
save  himself  from  such  apparent,  threatened  danger  ?  If  ao, 
the  inquiry  is  ended.  It  can  and  ought  to  make  no  difference 
whether  he  was  a  bold,  strong  man,  used  to  affrays  and  per- 
sonal encounters,  or  a  weak,  timid  man,  unacquainted  with 
broils  or  assaults,  as  to  the  suflSciency  of  his  reason  for  his 
action,  if  the  jury  believe  that  he  acted  honestly  in  fear  of  his 
life  or  great  bodily  harm.  The  fact  of  his  physical  and  men- 
ial make-up,  and  his  experience  in  danger,  are  to  be  consid- 
ered, it  is  true,  as  bearing  upon  the  honesty  of  his  alleged 
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belief,  upon  wbich  he  bases  his  right  to  act;  but  in  such  con- 
rideration  the  fact  that  the  accused  is  weak,  timid,  and  oow- 
ardly  by  nature  is  to  be  weighed  in  his  favor,  and  not  against 
him.  To  hold  otherwise  would  be  to  set  at  naught  and  to 
rule  at  yariance  with  the  well-known  laws  of  human  nature^ 
and  to  place  the  weak  and  timid  at  the  mercy  of  the  strong. 
It  is  bad  enough  to  be  constitutionally  a  coward,  without 
baling  the  law  also  declare  that  the  coward  has  no  right  to 
act  in  self-defense  until  he  reaches  the  point  where  a  man  of 
aYerage  courage  would  have  defended  himself  in  the  same 
manner,  and  to  have  the  quantum  of  courage  necessary  in 
such  cases  determined  by  a  jury  sitting  in  safety  and  cool 
blood,  listening  to  what  must  always  be  a  tame  recital  of  tha 
facts  compared  to  their  appearance  at  the  time  they  occurred.. 

Upon  the  argument  I  was  inclined  to  the  belief  that  the 
error  committed  was  not  a  prejudicial  one,  as  from  a  hasty 
perusal  of  the  record  I  had  formed  the  impression  that  the  re« 
spondent,  in  his  own  statement,  did  not  claim  to  act  in  self* 
defense,  but  that  he  fired  the  pistol  in  the  air  purposely  with 
She  intention  of  scaring  Ryerse  away,  and  not  with  any  idea  of 
hitting  him.  But  a  careful  examination  of  the  record  dis« 
closes  thai  the  claim  of  self-defense  was  made  and  relied  upoa 
by  the  defendant  and  his  counsel. 

It  is  also  claimed  that  the  court  erred  in  instructing  the 
jury  thai  the  respondent  could  be  convicted  of  an  assault  with 
intent  to  do  great  bodily  harm  in  case  the  jury  found  that  the 
assault  was  made  unlawfully,  without  malice  aforethought, 
but  with  an  intention  to  take  life,  suddenly  formed  under  such 
drcumstaDces  of  provocation  that,  if  death  had  ensued,  the 
killing  would  have  been  manslaughter.  As  we  view  the  testi- 
mony appearing  in  the  record,  there  is  no  necessity  of  exam- 
ining this  claim  of  error.  We  find  no  evidence  in  the  case 
warranting  a  conviction  of  the  respondent  of  any  greater  of- 
fense than  assault  and  battery,  if  he  was  guilty  of  any  ofiense. 
Ryerse  was  not  hit  by  a  bullet,  and  there  is  no  testimony 
•bowing  that  respondent  meant  to  shoot  him.  Ryerse  was  not 
hurt  to  speak  of,  and  was  more  to  blame  than  defendant. 

On  the  evening  of  July  4th,  it  is  admitted  and  undisputed  that 
be  stopped  in  front  of  respondent's  residence,  in  company  with 
a  squaw  prostitute,  and  then  deliberately  and  grossly  insulted 
Lennon  in  the  presence  of  his  family  by  remarks  in  a  loud 
tone  to  the  prostitute,  using  language  unfit  to  be  here  repeated. 
Most   men  would  have   felt  justified  in  chastising   such  an 


262  Pkoplk  v.  Lennok.  [Hich. 

obscene  brute  at  the  time,  and  the  infraction  of  the  law  in  00 
doing  would  have  been  satisfied  by  a  light  penalty. 

There  was  testimony  tending  to  show  that  there  had  been 
trouble  for  some  time  between  the  Ryerse  family  and  Lennon. 
Lennon  claimed  that  for  a  long  time  he  bad  been  the  subject 
of  many  indignities  and  outrages  on  the  part  of  Ryerse  and 
his  father,  and  others  who  were  in  league  with  them.  This  last 
insult  was  too  much,  and  Lennon  felt  that  he  could  no  longer 
submit  to  such  treatment.  He  therefore,  on  the  morning  of 
July  5th,  stopped  Ryerse  as  he  was  passing  his  house,  and  ex- 
postulated with  him;  asked  him,  '^  How  long  are  you  going  to 
torment  me  in  this  way?"  Ryerse  gave  him  an  insulting 
answer,  which  led  to  blows.  Ryerse  claims  Lennon  struck 
first,  and  the  respondent  swears  that  Ryerse  assaulted  him, 
backing  him  towards  his  gate,  and  "punching"  him  in  the 
the  face.  Lennon  testifies  that  he  was  sickly,  and  scared;  that 
he  considered  his  life  in  danger,  as  he  was  so  weak  that  he 
felt  that  one  good  blow,  **  the  least  thing  in  the  world,  would 
lay  me  out;  it  would  knock  me  dead."  He  claims  he  fired  his 
pistol  the  first  time  to  scare  Ryerse,  but  as  Ryerse  kept  on 
afterwards  following  him  up  and  striking  him.  he  struck 
Ryerse  on  the  ear  with  the  revolver,  and  it  went  ofi^  the  second 
time  accidentally.  Whether  Ryerse  first  assaulted  Lennon  or 
Lennon  first  struck  Ryerse  on  this  morning  of  July  6th  is  im- 
material. At  the  best,  Lennon  was  only  guilty  of  assault  and 
battery,  and  he  has  now  been  sufficiently  punished  for  that 
ofiense. 

The  judgment  and  sentence  against  him  is  vacated  and  set 
aside,  and  he  will  be  forthwith  discharged  from  any  further 
custody  or  restraint  in  this  case. 


Crimuval  Law — Sslf-dstkhsk.  — As  to  when  homicide  it  dMflMd 
able  upon  the  ground  of  aelf-defenae,  and  when  not:  Note  to  Shorter  t.  /V0- 
pU,  51  Am.  Dec.  293;  compare  Spencer  v.  State,  77  Ga.  165;  4  Am.  St  Bep. 
74,  and  note;  7*ifany  ▼.  Commonwealth,  121  Pa.  St.  165;  6  Am.  St  Rap.  716, 
and  note;  AUxawier  ▼.  State,  25  Tex.  App.  260;  S  Am.  St  Rep.  438;  jBm- 
nard  ▼.  State,  26  Tex.  App.  173;  8  Am.  St  Rep.  431;  Meulp  t.  State,  26  Tex. 
App.  274;  8  Am.  St  Kep.  477;  Hif^  ▼.  State,  26  Tex.  App.  646;  8  Am.  St 
Ee^  488;  StaU  ▼.  EllU,  101  N.  C.  765;  9  Am.  St  Rep.  49. 

Tkiece  can  be  no  crime  where  a  killing  is  committed  in  self-defenee,  and  tiit 
onmipreihfPmdi  ie  upon  the  prosecution  to  ahoiw  to  the  jury,  beyond  a  raasoa- 
able  doubt,  the  absence  of  self-defense,  when  it  k  pleaded  by  the  aoeoesdi 
People  ▼.  CongkUm,  66  Mich.  704;  compare  Brown  ▼.  State,  83  Ala.  33;  3  Am. 
6t  Rep.  686,  and  note.  To  establish  self-defense,  the  defendant  most  show 
.that  he  did  not  bring  an  the  difficulty,  was  in  imminent  danger  as  to  life  of 
%ody,  and  that  there  ^as  ao  reasonable  mode  of  escape  except  by  killing  kit 
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jiilint;  bat  the  onus  is  not  npon  the  defendant  to  negatlye  ftinlt  npon  hii 
evn  pert:  Ciofelaiid  t.  State^  86  Id.  1.  The  plea  of  lelf-defente  edmite  the 
4illnm^  end  the  eridence  must  be  rery  plainly  in  a  defendant's  favor  before 
the  i^pelUte  coort  will  set  aside  e  verdict  of  gnilty,  where  the  only  defense 
was  justifiable  homicide:  Biemel  v.  Siaie^  71  Wis.  444. 

The  dnty  of  one  who  is  assailed  to  retreat  is  imperative,  provided  he  can 
do  so  with  safety  to  his  life  and  person:  Brown  v.  StaU,  83  Ala.  33;  3  Am. 
£t.  Rep.  686,  and  note;  BlacHmm  v.  StaU,  86  Ala.  595;  Poe  v.  State,  87  Id. 
65;  and  a  charge  which  invokes  the  law  of  self-defense,  bat  ignores  the  daty 
to  retreat^  is  erroneoas:  Id.;  Oribbi  v.  State,  86  Ala.  613;  FalUn  v.  State,  86 
Id.  13. 

Trespass  is  not  snch  a  provocation  as  entitles  one  to  kill  the  trespasser,  and 
Jaslify  the  homicide  on  the  plea  of  self-defense:  State  v.  Shippeif,  10  Minn. 
S23;  88  Am.  Dea  70,  and  note;  People  v.  Dwme,  80  Gal.  34.  So  a  land-owner 
may  not  provoke  a  difficulty  with  a  trespasser,  in  which  he  is  obliged  to  kill 
the  trespasser  in  self-defense:  Tjfanp  v.  Oammonwealth,  121  Pa.  St  165;  6 
An.  St.  Bep.  776. 

So  one  cannot  justify  a  killing  on  the  ground  of  self-defense  merely  because 
the  deceased  was  a  bad  and  quarrelsome  man:  State  v.  Hardy,  d5  Mo.  455. 

One  who  kills  another  in  a  quarrel  which  he  himself  provoked  cannot  jus- 
tify his  act  on  the  ground  of  self-defense:  People  v.  O'Brien,  78  CaL  41;  Stat4 
V.  Hardy,  95  Mol  455;  State  v.  StiUt,  97  Id.  20;  nor  can  a  killing  be  Justified 
by  a  plea  of  self-defense,  if  defendant  was  beyond  danger  from  the  deceased 
when  he  killed  him:  Sqture  v.  State,  87  Ala.  114;  but  a  defendant  cannot  be 
deprived  of  his  right  to  plesd  self-defense  simply  because  words,  which  were 
nmooently  spoken  by  him,  or  acts  done  by  him  with  no  bad  intent^  had  the 
elbet  of  provoking  a  difficulty:  Allen  v.  CommomBeaUh,  86  Ky.  642. 

When  the  defendant  is  entitled,  under  the  evidenoe,  to  the  benefit  of  the 
plea  of  eelf -defense  at  all,  ths  court  must  fully  charge  the  jury  as  to  the  law 
of  self-defense  and  its  application:  Oook  v.  Commonwealth,  86  Ky.  663;  Kdley 
V.  AWc^  27  Tez.  App.  562;  TiUery  v.  State,  24  Id.  251;  5  Am.  81  Bep.  882. 


Pboplb  V.  MoLban. 

[71  MXCHIOAH,  800lJ 

Cfcnmraf»  Law  ^  Bafb — B vidbnob  of  PARTiovLAm  UiiOBAani  Aom  ^  In 
proeeeations  for  rape,  the  general  oharaoter  of  the  proaeoutriz  for  ohasti^ 
may  be  impeached,  but  specific  acts  of  sezoal  intercourse  by  her  witii 
third  persons  cannot  be  shown,  and  when  she  denies  the  oommiBsion  of 
ao«h  sets  on  cross-examination,  her  answer  is  oonolasiva. 

Mo9e$  Taggartf  attorney-general^  and  W.  A.  BwrriU^  jE^roMCUt- 
tn^  aitameyf  for  the  people. 

OaUup  and  Pearean^  for  the  respondent. 

.  LoHG,  J.  The  respondent  was  convicted  of  an  assault  with 
intent  to  commit  the  crime  of  rape,  in  the  circuit  court  for  the 
county  of  Clare,  on  Jaauary  24, 1888,  and  brings  the  ease  into 
this  court  by  writ  of  error. 
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On  the  trial  of  the  cauae,  Hyrtie  Merrill  was  called  as  a 
witnesfl  hy  the  people,  and  testified  that  she  was  the  daughter 
of  Wellington  Merrill  and  Fannie  McLean;  that  her  father  is 
the  complainant  in  this  case,  and  is  now  living;  and  that  he 
was  divorced  from  her  mother  about  one  year  ago,  soon  after 
which  time  the  respondent,  Laughlin  McLean,  and  her  mother 
were  married;  that  about  August  1,  1887,  her  mother  was 
called  away  from  home  to  attend  the  funeral  of  her  parent^ 
and  after  her  mother  had  been  away  from  home  a  few  days, 
the  defendant  came  into  her  room  one  night,  soon  after  she 
had  retired,  and  then  and  there  ravished  and  carnally  knew 
her,  and  that  said  act  was  by  force  and  against  her  will;  that 
it  was  about  one  week  before  her  mother  came  home,  and  that 
she  continued  to  keep  bouse  for  the  defendant  until  her  mo- 
ther returned,  about  one  week  after  which  time  witness  told 
her  of  the  affair;  that  this  was  the  first  she  told  any  one  about 
it;  and  that  she  told  one  of  her  school-mates  about  it  some 
time  afterwards,  and  told  no  one  else  until  she  told  her  father. 

On  her  cross-examination  by  defendant's  counsel,  she  testi- 
fied that  one  Alfonzo  Langworthy  worked  for  Mr.  McLean 
during  the  summer  of  1887,  and  that  he  went  away  from  his 
house  only  a  few  days  before  the  time  when  her  mother  went 
to  the  southern  part  of  the  state  to  attend  the  funeral  of  her 
parent;  that  she  had  never  before  had  sexual  intercourse  with 
any  one;  that  she  had  not  told  Mr.  and  Mrs.  Bates  that  she 
had  sexual  intercourse  with  Alfonzo  Langworthy,  at  the  time 
she  was  stopping  at  their  house;  that  she  stopped  there  at  the 
time  of  the  arrest  in  this  case. 

The  people  here  rested  their  case,  and  the  defendant  called 
as  witnesses  in  his  behalf  Mr.  and  Mrs.  Bates,  and  offered  to 
prove  by  them  that  Myrtie  Merrill  did  tell  them,  while  stop- 
ping at  their  house,  that  she  had  had  sexual  intercourse  with 
Alfonzo  Langworthy  several  times  while  he  was  working  for 
the  defendant  This  evidence  was  excluded  by  the  court,  and 
error  is  assigned  upon  such  ruling.  This  raises  the  only  ques- 
tion in  the  case  for  review. 

The  rule  is  laid  down  by  Mr.  Greenleaf,  in  his  work  on  evi- 
dence (3  Greenl.  Ev.,  sec.  214),  that  the  character  of  the 
prosecutrix  for  chastity  may  be  impeached;  but  this  must  be 
done  by  general  evidence  of  her  reputation  in  that  respect, 
and  not  by  evidence- of  particular  instances  of  unchastity. 
Nor  can  she  be  interrogated  as  to  criminal  connection  with 
any  other  person,  except  as  to  her  previous  intercourse  with 
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tbe  prisoner  bimself;  nor  is  8ach  evidence  of  other  instances 
admissible.  The  weight  of  authority  both  in  this  oountrj 
and  England  is  decidedly  against  the  admissibility  of  such 
eridence. 

In  King  t.  Hodgson^  Rass.  &  R.  C.  C.  211,  the  prisoner's 
coQnsel  oflfered  a  witness  to  prove  that  he  had  sexual  inter- 
coarse  with  complainant  about  a  year  before  the  charge;  but 
Wood,  R,  who  presided  at  the  trial,  rejected  the  evidence. 
Subsequently  the  question  as  to  the  admissibility  of  such  evi- 
dence was  argued  before  the  twelve  judges  of  England;  and  it 
was  decided  by  them  unanimously,  on  the  80th  of  January^ 
1812,  that  the  objection  to  its  reception  had  been  properly 
allowed. 

In  King  v.  Clarkey  2  Stark.  2%1,  it  -was  held  that,  in  the  case 
of  an  indictment  for  rape,  evidence  that  the  woman  had  a  bad 
character  previous  to  the  supposed  commission  of  the  offense 
is  admissible;  but  the  defendant  cannot  go  into  the  evidence 
of  particular  facts. 

In  Phillipps  on  Evidence,  8d  ed.,  222,  223,  it  is  laid  down 
as  a  rule  that,  on  an  indictment  for  rape,  the  woman  is  not 
obliged  to  answer  whether,  on  some  former  occasion,  she  had 
not  a  criminal  connection  with  other  men,  or  with  particular 
individuals;  oor  is  evidence  of  such  criminal  intercourse  ad* 
missible. 

Defendant's  counsel  cite  Peofle  v.  Abboty  19  Wend.  192,  in 
inpport  of  the  doctrine  for  which  they  contend.  Mr.  Justice 
Strong,  speaking  of  the  above  case  in  People  v.  Jackeonf  8 
Park.  Cr.  391,  says  it  is  true  that  Judge  Cowen,  in  the  case  of 
Aopb  V.  Abboty  eupra^  disapproves  of  the  rule,  strongly  sus- 
tained as  it  is  by  numerous  judicial  decisions  and  the  opinions 
of  many  elementary  writers;  but  the  point  was  not  necessarily 
nused  in  that  case,  as  the  conviction  was  reversed  on  the 
(round  that  the  court  of  general  sessions,  before  which  the 
trial  for  rape  had  been  conducted,  had  no  jurisdiction  of 
the  case;  and  what  was  said  by  the  learned  judge  as  to  the 
rejection  of  evidence  was  a  mere  obiter  dictum. 

In  Strang  v.  People^  24  Mich.  1,  Mr  Justice  Cooley,  speak- 
ing for  the  court,  says:  *'Tbe  prosecutrix  could  not  be  sup- 
poisd  to  have  come  prepared  to  meet  charges  of  this  char- 
acter; and  though  the  defense  might  question  her  regarding 
them,  the  right  to  go  into  proof  of  particular  facts  is  not  very 
dear.'* 

Ividence  that  the  prosecutrix  is  a  common  prostitute,  or 
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that  her  character  for  chastity  is  had,  is  admissihie,  and  pa^ 
ticular  acts  of  unchastity  or  sexual  intercourse  with  the  de- 
fendant may  be  shown;  but  evidence  of  such  acts  with  a  third 
person  is  not  admissible:  McDermott  v.  StaU^  13  Ohio  St  332; 
«2  Am.  Rep.  444. 

It  being  incompetent  to  show  specific  acts  of  intercourse  by 
the  prosecutrix  with  third  persons,  the  fact  could  not  be  shown 
that  the  girl,  Myrtle  Merrill,  stated  that  she  had  such  inter- 
course with  Alfonzo  Langworthy.  She  had  denied  making 
auch  statements  upon  her  cross-examination  by  defendant's 
<X)un8eI,  and  her  answer  is  conclusive.  The  defense  had  no 
right  to  attack  her  in  this  way,  and  the  court  properly  ex- 
cluded the  evidence. 

■ft 

The  judgment  must  be  affirmed. 


Rapb.  —  The  proBecntriz  in  a  rapo  oaM  may  be  impeaohed  by  proof  of  bar 
bad  character  in  a  general  way,  bnt  not  by  evidence  of  particnlar  aete  of  na- 
chastity  on  her  part  with  other  persons  than  the  defendant:  Note  to  Smiihr. 
Stale,  80  Am.  Deo.  368,  369;  McQuirh  v.  8kUe,  84  Ala.  435;  6  Am.  St.  Rep^ 
■881,  and  note. 

At  a  trial  for  rape,  proof  that  the  daughter  of  the  prosecnirix  living  with 
ber  had  an  illegitimate  child  was  snob  an  attack  upon  prosecntriz's  eharaet« 
«8  would  admit  evidence  as  to  her  general  character:  Coleman  v.  Onhimmi* 
weaiih,  84  Va.  1. 

Where  several  are  being  proeecnted  for  rape,  the  proseontriz  must  answer, 
npoQ  croas-ezamination,  as  to  whether  she  had  not^  a  short  time  before  the 
•aUeged  rape,  voluntarily  participated  in  sexual  interoourse  with  one  aecnssd 
by  her  in  conjunction  with  defendants,  and  indicted  with  them,  but  as  is 
whom  the  prosecution  bad  been  dismissed:  Bedgood  v.  StaUt  lift  Ind.  S7& 


Firestone  v.  Biob. 

pi  IClCHIOAR,  S77.] 

ABBnr— LiABiUTr  of  Pbivats  PisaoR  loa  MAKnra.  —  When  a  privsts 
person  is  ordered  by  a  sheri£f  to  make  an  arrest^  and  aots  in  obedienee  is 
such  order  in  arresting  and  handcuffing  the  prisoner,  be  is  justified  in  iP 
doing,  though  the  act  of  the  officer  was  without  authority. 

Abbist  —  Ltabilttt  of  Pbivatb  Person  fob  Hakdhq,  —  A  private  per- 
son called  upon  by  a  sheriff  to  make  an  arrest  is  not  required  at  his 
peril  to  ascertain  whether  such  officer  has  a  proper  warranty  or  whetbar 
the  offense  charged  is  a  felony,  and  he  cannot  refuse  to  act  until  be  shsU 
be  satisfied  that  the  officer  is  acting  legally,  or  within  llie  aeope  of  hit 
office. 

Abbist  —  Lxabxlitt  of  Pbivatb  Pbbsoh  bob  Makino.  —  A  private  persoa 
who  responds  to  the  call  of  one  whom  he  knows  to  be  an  officer,  to  ssdst 
him  in  making  an  arrest,  is  protected  by  the  call  from  liability  for  rss- 
daring  the  requisite  assistance;  and  though  the  officer  is  acting  illegiUyt 
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Iba  penon  aMisting  him  at  his  oomnutndy  relying  npon  hii  official  ofaar. 
aetor  aad  call,  U  protected  against  suits  for  trespass  and  false  imprison, 
ment^  if,  in  his  acts,  he  confines  himself  to  the  order  of  the  officer. 
AsBBST — Right  to  Arbxst  wrrHoor  Process. — When  the  statntepun* 
ishes  an  offense  by  imprisonment  in  the  sfcato  prison,  unless  it  is  ex> 
pressly  declared  to  be  a  misdemeanor,  such  offense  must  be  considered 
and  treated  as  a  felony,  as  regards  the  right  of  an  officer  to  arrest  idth- 
out  process. 

—  DiscRKTiov  OF  Ojticbb  AS  TO  Mbans  Emtlotxd  19  MaKHTOi  — 
Some  discretion  is  reposed  in  an  officer  in  making  an  arrest  for  felony  as 
to  the  means  taken  to  apprehend  the  offender  and  keep  him  safe  and 
eeonre  thereafter.  This  discretion  cannot  be  questioned,  unless  abused 
tfarougfa  malice,  or  reckless  indifference  to  the  oommon  dictates  of  hu- 
manity, and  without  any  view  to  prevent  the  escape  of  the  supposed 
cffonder. 

—  Right  of  OFncxa  to  Handcuff  Pbisonbr.  —An  officer  having 
reasonable  cause  for  arresting  a  person  for  felony  is  justified  in  handcuff- 
ing the  prisoner  to  prevent  his  escape,  though  he  is  not  unruly,  makes  no 
attempt  te  escape,  and  does  nothing  indicating  necessity  for  such  re- 
straint; nor  need  he  be  a  notorious  bad  character  in  order  to  justify  the 
handcuffing.  Other  reasons  may  exist  why  extreme  measures  should  be 
resorted  to  to  secure  and  safely  lodge  the  prisoner. 

ABBBtfr—  DuTT  of  Officer  to  Make.  —It  is  the  duty  of  an  officer  to  take 
a  supposed  felon,  safely  keep  him,  and  bring  him  before  a  magistrate, 
and  he  cannot  stop  when  the  accused  is  unknown  to  him,  at  the  moment 
of  arrest,  to  inquire  into  his  character,  his  intent  to  escape,  or  his  guilt 
or  innocence. 

Abbbbt — Right  of  Officer  to  Handcuff  Prisoner.  — An  officer,  having 
reason  si  lie  cause  to  believe  a  person  to  be  guilty  of  felony,  may,  in  ar- 
resting, handcuff  him;  and  if  this  is  done  without  wantonness  or  malice, 
tiie  officer  cannot  be  held  liable  in  damages  for  what,  at  the  time,  seemed 
to  him  reasonabls  and  right,  though  it  transpires  that  his  precautions 
were  unnecessary  in  the  light  of  after-acquired  knowledge  of  the  true 
character  and  intent  of  the  accused. 

Padgham  and  Padgham^  for  the  appellant 

C.  JZ.  WilkeSf  for  the  defendants. 

M0B8K,  J.  This  suit  was  brought  to  recover  damages  for 
ftlse  imprison  men t,  and  assault  and  battery  upon  the  plain- 
tiff, alleged  to  have  taken  place  on  the  night  of  August  6, 
1885.  Rice,  at  the  time,  was  sheriff  of  Allegan  County,  and 
Fenn  was  night-watch  of  the  village  of  Allegan.  The  arrest 
occurred  in  the  township  of  Monterey,  in  that  county.  Upon 
the  trial,  it  appeared  that  Fenn  was  requested  by  the  sheriff 
to  aid  him  in  the  arrest,  and  did  nothing  except  as  ordered  by 
the  sheriff.  The  chief  indignity  complained  of  was  the  hand* 
cuiBng  of  plaintiff.  Fenn  put  the  handcuffs  upon  him  by 
direction  of  the  sheriff,  who  had  in  his  charge  at  the  time  one 
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Zeigler,  who  was  arreoted  at  the  same  time  and  place  m  the 
plaintiff. 

The  court  instructed  the  jury  that  if  Fenn  knew  that  Rice 
was  sheriff,  and  acted  in  obedience  to  his  orders,  and  only 
upon  his  orders,  in  what  he  did  touching  the  arrest,  he  would 
be  justified  in  so  doing,  even  though  the  acts  of  Rice  were 
without  authority,  and  their  verdict,  as  to  Fenn,  should  be  no 
cause  of  action.  *'  Under  the  laws  of  this  state,  a  private  citi- 
len  is  bound,  upon  the  order  of  the  sheriff,  to  assist  in  the 
arrest,  and  b")  is  not  authorized  to  wait  to  ascertain  the  au- 
thority of  the  officer  before  acting;  and  unless  his  act  in  itself 
is  in  some  way  wanton,  and  beyond  what  he  is  required  to  do, 
and  thereby  a  trespass  is  committed,  he  will  not  be  liable,  and 
for  that  reason  I  give  you  this  request'^ 

The  jury  rendered  a  verdict  in  favor  of  both  defendants. 

The  plaintiff  alleges  error  in  the  charge  of  the  court  as 
above  given.  There  was  no  error  in  this  direction.  It  is  ad- 
mitted that  Fenn  did  nothing  in  wantonness  or  in  malice. 
He  went  to  the  house  of  Zeigler,  where  the  arrest  was  made, 
at  the  request  of  the  sheriff,  and  while  there,  under  his  direc- 
tion, placed  handcuffs  upon  plaintiff,  and  rode  beside  him  in 
a  buggy  to  Allegan.  The  court  would  have  been  warranted 
in  directing  a  verdict  in  Fenn's  favor. 

The  sheriff  is  authorized  to  call  upon  citizens  to  aid  him  in 
apprehending  or  securing  any  person  for  felony  or  breach  of 
the  peace:  Howell's  Stats.,  sec.  591;  and  if  any  person  so  re- 
quired to  assist  the  sheriff  neglect  or  refuse  to  do  so,  he  is  lia- 
ble  to  punishment  by  fine  or  imprisonment:  Id.,  sec.  9250. 

We  do  not  think  that  a  man  called  upon  by  the  sheriff  is 
required,  at  his  peril,  to  ascertain  whether  the  sheriff  has  a 
proper  warrant,  or  whether  the  offense  charged  against  the 
person  to  be  arrested  is  a  felony,  or  that  he  may  refuse  to  act 
until  he  is  satisfied  that  the  sheriff  is  acting  legally,  or  within 
the  scope  of  his  office,  in  a  criminal  case.  If  he  were  allowed 
to  do  this,  the  object  of  the  law  would  be  defeated,  and  the 
statute  rendered  nugatory  in  many  cases.  There  is  often  no 
time  for  inquiry,  as  action  must  be  immediate.  The  necessity 
of  the  case  will  not  permit  the  person  thus  summoned  to  stop 
to  examine  papers,  or  take  counsel  as  to  the  legality  of  the 
process  in  the  officer's  bands,  or  to  inquire  whether  any  pro- 
cess is  necessary  in  the  particular  case  where  his  aid  is  re- 
quired. 

Therefore,  the  person  who  responds  to  the  call  of  one  whom 
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he  knows  to  be  an  officer  is  protected  by  the  call  from  being 
eaed  for  rendering  the  requisite  asBistance.  The  officer  may 
not  be  acting  legally,  and  therefore  a  trespasser;  but  the  per- 
son assisting  him,  at  his  request  or  command,  and  who  relies 
upon  his  official  character  and  call,  is  protected  by  the  law, 
and  must  necessarily  be,  against  suits  for  trespass  and  false 
imprisonment,  if  in  his  acts  he  confines  himself  to  the  order 
and  direction  of  the  sheriff:  McMahan  v.  Oreen^  84  Vt.  69;  80 
Am.  Dec.  665;  Reed  v.  Rice,  2  J.  J.  Marsh.  44;  19  Am.  Dec.  122. 

The  plaintiff  and  Zeigler  were  arrested  for  the  commission  of 
a  statutory  offense  under  section  9168,  Howell's  Statutes, 
which  reads  as  follows:  ''Every  person  who  shall  willfully 
and  maliciously  break  down,  injure,  remove,  or  destroy  any 
dam,  reservoir,  canal,  or  trench,  or  any  gate,  flume,  flash- 
bosrds,  or  other  appurtenances  thereof,  or  any  levee  or  struc- 
ture for  the  purpose  of  conveying  water  to  any  such  dam  or 
reservoir,  or  any  of  the  wheels,  mill-gear,  or  machinery  of  any 
mill,  or  shall  willfully  or  wantonly,  without  color  of  right, 
draw  off  the  water  contained  in  any  mill-pond,  reservoir,  canal, 
or  trench,  shall  be  punished  by  imprisonment  in  the  state 
prison  not  more  than  five  years,  or  by  fine  not  exceeding  five 
hundred  dollars  and  imprisonment  in  the  county  jail  not  more 
than  one  year." 

The  sheriff  had  a  warrant  against  Zeigler,  but  none  against 
the  plaintiff. 

It  is  claimed  by  the  counsel  for  the  plaintiff  that  this 
statutory  crime  is  not  a  felony,  but  a  misdemeanor,  and  the 
circuit  judge  was  requested  to  so  instruct  the  jury,  and  to 
further  direct  them  that,  therefore,  the  arrest  of  plaintiff  was 
unwarranted  and  illegal,  as  no  lawful  arrest  could  be  made 
without  process.  The  court  refused  to  comply  with  this  re- 
quest, and  charged  the  jury  that  the  offense  was  a  felony  under 
the  laws  of  this  state.  Under  the  statute  and  the  previous 
decisions  of  this  court,  we  think  that  whenever  a  statute 
punishes  an  offense  by  imprisonment  in  the  state  prison,  un- 
less it  is  expressly  declared  by  the  statute  to  be  a  misdemea- 
nor, such  offense  must  be  considered  and  treated  as  a  felony, 
as  regards  the  right  of  an  officer  to  arrest  without  process:  See 
Howell's  Statutes,  sec.  9480;  People  v.  Brigham^  2  Mich.  650; 
Shannon  r.  People,  5  Id.  71;  People  r.  Bristol,  28  Id.  118; 
Peapte  t.  Sweeney,  65  Id.  689;  Drennan  v.  People,  10  Id.  169; 
Pe^  V.  Donald,  48  Id.  493. 

The  oounsel  for  the  plaintiff  also  claim  that  the  sherifi!^ 
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under  the  circiimBtanoee,  had  no  right  to  handcuff  the  pria* 
oners;  that  the  same  was  an  unnecessary  indignity  and  aa 
outrage;  and  that  the  plaintiff,  by. reason  of  riding  hand- 
cuffed in  a  buggy  for  several  miles  over  aTougfa  and  jolting, 
road  in  the  night-time,  received  injuries  to  his  health  and  per* 
son,  from  which  he  suffered  for  a  long  space  of  time.  And 
they  complain  of  the  charge  of  the  court  in  this  respect. 

The  court  was  requested  to  direct  the  jury  as  follows:  **  If 
you  find,  from  the  evidence  in  this  case,  that  the  defendanta 
put  handcuffs  on  the  plaintiff,  and  compelled  him  to  go  a  long 
distance  with  them  on,  and  that  plaintiff  in  no  way  attempted 
to  escape  when  arrested,  and  offered  no  resistance  at  any  time^ 
then  I  charge  you  that  defendants  would  be  guilty  of  assault 
and  battery  on  the  plaintiff,  and  would  be  liable  to  him  for 
such  an  amount  in  damages  as,  under  all  the  circumstances  of 
this  case,  the  plaintiff  ought  to  recover.  When  a  person  ia 
arrested  for  the  commission  of  a  supposed  crime,  and  is  taken 
and  held  for  trial  or  examination,  as  the  case  may  be,  the 
prisoner  ought  to  be  used  with  the  utmost  humanity,  and  at 
the  time  of  arrest,  and  during  his  being  taken  to  prison,  should 
not  be  fettered  or  handcuffed,  nor  subjected  to  any  other  hard- 
ships than  such  as  are  absolutely  necessary  for  the  purpose  of 
safe-keeping  and  confinement  under  the  arrest;  and  an  officer 
is  not  justified  in  handcuflSng  a  prisoner  unless  he  is  unruly, 
or  attempts  to  escape,  or  is  a  notoriously  bad  character,  or  does 
something  indicating  a  necessity  on  the  part  of  the  officer  to 
restrain  him  by  handcuffing;  that  the  evidence  in  this  case 
does  not  disclose  any  necessity  for  the  handcuffing  of  the 
plaintiff,  as  it  was  done." 

These  requests  were  refused,  and  the  court,  in  relation  to  this 
claim  of  the  plaintiff,  instructed  the  jury  in  the  language  fol- 
lowing: ''Now,  while  an  officer  is  bound  to  treat  his  prisoner 
with  such  kindness  and  humanity  as  may  be  consistent  with 
security,  and  will  not  be  warranted  in  employing  any  harsh  or 
unnecessary  restraint,  yet  it  is  his  duty  to  use  such  reasonable 
precautions  as  the  case  requires  to  prevent  escape,  especially 
in  arrest  for  felony  or  offenses  of  magnitude.  His  action,  in 
this  regard,  is  to  be  considered  in  the  light  of  all  the  circum- 
stances of  the  particular  case  bearing  upon  the  question  of 
what  means  are  reasonably  necessary  to  keep  his  prisoner 
secure.  I  do  not  think,  gentlemen  of  the  jury,  in  this  case, 
under  the  undisputed  circumstances  surrounding  this  arrest^ 
as  shown  by  the  evidence,  you  would  be  warranted  in  holding 
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the  dttfandant  Rice  liable  for  any  damages  in  fhia  acttan^ 
•olely  upon  the  grounds  that  the  hatidcuSii  were  placed  opoa^ 
lhe:plaiotiff.by.lus.direct\on|  and  kept  .there  ontil  the  jail  waa 
leachedy  Vuless  yon  find  that  this  was  ordered  without  any 
fiew  to  prevent  the  escape  of  the  plaintiff,  or  keep  him  in  safe 
eoslody.  If  it  was  a  wanton  act,  and  done  without  any  view 
to  secure  the  plaintiff  or  prevent  his  escape,  the  defendant 
Biee  would  be  liable  for  the  damages  resulting  from  the  pla- 
dng  and  continuing  of  the  handcuffs  upon  the  plaintiff." 

The  question  of  probable  cause  for  this  arrest  was  properly 
submitted  to  the  jury;  and,  firom  the  undisputed  facts  of  the 
esse,  we  are  of  the  opinion  that  the  sheriff  was  justified  in  ar* 
resting  the  plaintiff.  It  was  represented  to  the  sheriff  by  one 
William  Dumont  and  his  brother  John,  who  came  to  Allegan 
and  waked  Bice  up  in  the  night,  that  the  dam  of  the  said 
John  Domont  had  been  cut  that  night,  and  that  the  Dumont 
brothers  had  tracked  two  persons  directly  from  the  spot  where 
the  dam  was  opened  to  the  house  of  John  Zeigler.  The  Du« 
monts  were  old  citizens  of  Allegan  County,  and  there  was  no 
reason  why  the  sheriff  should  doubt  the  truth  of  the  represen* 
tations  made  by  them;  and  a  warrant  was  procured  by  John 
Dumont  against  Zeigler,  and  also  directed  against  another  as 
an  unknown  person. 

Upon  reaching  the  house,  they  found  Zeigler  and  Firestone 
in  bed.  The  wet  boots  of  Zeigler  and  the  shoes  of  plaintiff 
were  found  at  the  house,  and  measured  by  Dumont,  who 
daimed  that  they  corresponded  exactly  with  the  tracks.  The 
pantaloons  of  both  parties  were  wet  around  the  bottom  of  the 
legs,  and  a  spade  was  found  inside  the  kitchen  door  which 
appeared  to  have  been  recently  used.  The  lower  part  of  this 
spade  was  wet  and  clean,  but  upon  the  upper  part  of  the  blade 
•and  was  sticking,  which  Dumont  informed  Bice  was,  in  ap- 
pearance, like  the  sand  of  which  his  dam  was  constructed. 

Firestone  was  the  only  male  occupant  of  the  house  besides 
Zeigler,  and  there  can  be  no  reasonable  claim  made,  under 
these  circumstances,  that  the  officer  did  not  have  probable 
cause  for  taking  him  into  custody.  Having  reasonable  cause 
Car  making  the  arrest,  the  question  arises.  Was  the  officer 
justified  in  handcuffing  the  parties  ? 

We  think  the  rule  laid  down  by  the  circuit  judge  a  proper 
one.  There  must  be  some  discretion  reposed  in  a  sheriff  or 
ether  officer  making  an  arrest  for  felony  as  to  the  means 
taken  to  apprehend  the  supposed  offender,  and  to  keep  him 
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«afe  and  secure  after  such  apprehensioa.  And  this  disoratioA 
cannot  be  passed  upon  by  a  court  or  jury,  unless  it  has  bee^ 
abused  through  malice  or  wantonness,  or  a  reckless  indiffee- 
«noe  to  the  common  dictates  of  humanity.  It  must  be  found 
that  the  oflScer  was  unnecessarily  rough  and  inhuman  in  his 
treatment  of  the  person  arrested,  and  without  any  view  to  pie- 
yent  the  escape  of  such  person. 

It  is  not  necessary,  as  claimed  by  the  plaintiff's  counsel, 
that  the  prisoner  must  be  unruly,  or  attempt  to  escape,  befoie 
he  can  be  handcuffed,  or  do  anything  indicating  a  neoeflaity 
for  such  restraint.  Nor,  in  the  e?ent  that  he  does  nothing,  at 
the  time  of  the  arrest,  in  the  way  of  attempting  to  escape,  or 
resisting  the  officer,  is  it  necessary  that  he  should  be  a  noto- 
riously bad  character  in  order  to  justify  the  tying  of  his  hands. 
There  may  be  other  and  sufficient  reasons,  as  it  seema  to  ma 
there  were  in  this  case,  why  such  extreme  measures  sboald 
be  resorted  to  in  order  to  secure  and  safely  lodge  the  prisoner. 

In  this  case  there  was  eridence  tending  to  show  that  the 
aheriff  was  informed  that  these  men,  Zeigler  and  Firestooe, 
were  *' slippery  "  and  desperate  men.  He  did  not  know  either 
of  them  personally,  and  had  no  information,  save  what  he  le- 
•ceiyed  from  the  Dumonts  that  evening,  as  to  their  reputation 
and  character  in  the  community;  and  he  had  no  time  to  make 
inquiry. 

The  arrest  was  made  in  the  night,  at  a  late  hour,  under  tlie 
supposition,  if  not  made  then,  that  the  persons  sought,  or  at 
least  the  plaintiff,  might  escape  apprehension  altogether,  or 
•only  be  captured  after  much  hunting  and  expense.  The  night 
was  dark,  and  the  country  wooded.  The  parties  had  to  be 
taken  about  eighty  rods,  along  an  old  winding  wood-road,  to 
the  buggy,  every  foot  of  the  way  opening  and  inviting  an  op^ 
portunity  to  escape.  From  there  to  Allegan  was  a  night 
•drive,  with  two  officers  and  two  prisoners.  There  was  no  evi- 
dence of  any  harshness  upon  the  part  of  the  sheriff  or  Fenn, 
other  than  the  placing  of  the  handcuffs  upon  Zeigler  and 
plaintiff.    The  plaintiff  made  no  complaint  at  the  time. 

There  is  nowhere  in  the  whole  record  a  single  instance 
tending  to  show  malice  or  wantonness  on  the  part  of  the 
sheriff.  There  is  absolutely  no  evidence  tending  to  show  any 
ill-will,  or  even  a  malevolent  impulse,  of  the  sheriff  towards 
plaintiff  or  Zeigler. 

It  appears,  from  the  testimony  of  the  sheriff,  that  upon  the 
aame  day  of  this  arrest  a  prisoner  had  broken  away  from  Jj*™ 
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in  the  daytime  in  the  streets  of  Allegan,  causing  him  some 
effort  and  trouble  to  recapture  him. 

It  is  plainly  apparent  that  in  this  case  the  sheriff  put  the 
handcuffs  upon  plaintiff  for  no  other  purpose  than  to  prevent 
bis  escape,  and  that  he  had  good  reason  to  believe  it  was  neces- 
sary to  do  so.  That  it  turned  out  afterwards  that  the  plain- 
tiff was  innocent  of  any  offense,  was  neither  a  "slippery"  nor 
desperate  character,  but  an  inoffensive  and  reputable  citizen, 
and  that  he  never  had  the  remotest  idea  of  trying  to  escape, 
cannot  alter  the  rule  which  saves  the  sheriff  harmless  from  an 
act  which  appeared,  at  the  time  it  was  done,  to  be  both  neces- 
ary  and  reasonable. 

The  arrest  of  an  innocent  man  is  an  indignity  hard  to  be 
borne,  and  the  tying  of  his  hands  with  cords  or  irons  is  seme- 
thing  that  makes  the  blood  run  chill  to  contemplate;  but  both 
are  indignities  ofltimes  without  redress,  and  a  necessary  con* 
sequence  of  the  due  administration  of  justice  in  the  suppres* 
•ian  of  crime. 

An  ofiBcer  is  bound  to  act  humanely,  and  cannot  lightly 
and  without  reason  either  arrest  or  harshly  treat  a  supposed 
offender,  be  he  innocent  or  guilty.  It  is,  no  doubt,  true  that 
petty  officers,  too  often  unduly  inflated  by  a  too  high  concep- 
tion of  their  office  and  authority,  are  inhuman  and  cruel  in 
their  treatment  of  suspected  persons.  Such  conduct  the  law 
does  not  hesitate  to  punish.  But  to  mulct  the  sheriff,  under 
the  circumstances  of  this  case,  in  damages  for  handcuff* 
ing  the  plaintiff  while  conveying  him,  on  a  dark  night,  through 
the  woods,  to  the  village  of  Allegan,  when  he  had  good  reason 
to  Boapect  him  to  be  guilty  of  a  felony,  and  one  likely  to  escape 
at  the  first  opportunity,  when  it  was  done  neither  in  reckless- 
ness, wantonness,  nor  malice,  would  be  to  put  in  peril  every 
officer  of  the  law  who,  under  like  circumstances,  was  alert  and 
vigilant  in  the  performance  of  his  duties  in  the  arrest  of  sup- 
posed criminals. 

The  hardened  and  skillful  offender  against  the  criminal 
lawB  is  sometimes  and  generally  the  meekest  when  arrested, 
bai  his  eye  is  open  to  every  avenue  of  escape;  and  to  say  that, 
imleBS  such  person  attempts  to  escape,  resists  arrest,  or  is 
known  to  the  officer  to  be  a  notoriously  bad  character,  he  can- 
not be  shackled  for  an  hour  or  two  until  he  can  be  conveyed 
to  a  place  of  safety,  is  to  lay  down  a  rule  which  will  make 
escapes  easy,  and  place  new  obstacles  in  the  way  of  the  appre- 
hension and  safe-keeping  of  offenders.  The  sheriff  cannot  stop, 
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when  the  man  is  unknown  to  him,  at  the  moment  of  arrests  to 
inquire  into  his  character,  or  his  intentions  as  to  escape,  or 
his  gufilt  or  innocence  of  the  offense  charged  against  him. 
His  duty  is  to  take  him,  to  safely  keep  him,  and  to  bring  hit 
body  before  a  magistrate.  If  he  does  this  without  wantonness 
or  malice,  it  is  not  for  a  jury  to  find  that  his  precautions  were 
useless  and  unnecessary  in  the  light  of  after-acquired  knowl* 
edge  of  the  true  character  and  intent  of  the  accused,  and  to 
punish  the  sheriflf  in  damages  for  what  honestly  appeared  to 
him  at  the  time  to  be  reasonable  and  right. 

Seyeral  assignments  of  error  are  made  to  the  ruling  of  the 
trial  judge  upon  matters  of  evidence,  but  we  find  no  merit  in 
any  of  them. 

The  statements  made  to  the  sheriff  by  the  Dumont  brothers, 
both  before  and  at  the  time  of  the  arrest,  were  material  and  com- 
petent, bearing  upon  the  question  of  probable  cause  for  mak- 
ing the  arrest,  and  also  upon  the  reasonableness  of  the  act  of 
the  sheriff  as  to  the  use  of  the  handcuffs.  It  was  also  proper 
for  the  sheriff  to  testify  that  he  belieyed  such  statements  as 
bearing  materially  upon  his  good  faith  as  to  both  of  these 
matters. 

We  find  no  error  in  the  record,  and  the  judgment  must  be 
affirmed,  with  costs. 

Arrest—  Right  to  Arrest  without  Prociss:  Kote  to  i?o&erli  t.  AW< 
06  Am.  Dm.  104;  Veneman  r.  Jones,  118  Ind.  41;  10  Am.  St  Bap.  100^  and 
note.  No  arrett  can  bo  mada  for  a  misdameaaor  alroady  comraittedp  oxoopi 
Rpon  a  proper  warrant:  People  t.  McLean,  68  Mich.  480;  Bote  t.  Leggett^  61 
Id.  445;  1  Am.  St  Rep.  608,  and  note. 

Arrest.  —  As  to  thb  Dutt  and  Liabiutt  of  Pritats  Pbbsoxs  wfco^ 
at  the  oommand  of  an  officer,  aaaUt  in  making  aneata:  Note  to  ffawkkm  t. 
CommonweaUh,  61  Am.  Deo.  154^  165. 

Fblont — MiBDBKRAHOB. — The  dUtinotion  between  feUmieaaad 
meanora  dependa  npon  atatatory  graduation,  not  npon  the  common-law 
ification:  SkOe  t.  SmUh,  32  Me.  360;  64  Am.  Deo.  678;  8milk  t.  SiMe,  O 
Me.  48;  64  Am.  Dee.  607. 
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Glbavbb  V.  Traders'  Insurance  Company* 

(71  MlCBIGAll,  414.] 

UnmAMCB. — Insured  must  bb  Hbld  to  Knowledge  of  the  Conditions 
of  his  eontnct  of  inaaranoe.  The  fact  that  he  has  never  seen  his  policjry 
■or  read  it^  cannot  help  him,  when  no  adequate  reason  is  shown  why  he 
oould  not  haye  seen  it,  had  he  desired  to  do  so. 

Ibbukancb.  —  FoBFxrruBB  or  Polict  or  Insurance  inenrred  by  taking  ad- 
ditional insnranoe  contrary  to  the  conditions  of  the  policy  ii  not  saved 
by  proof  that  the  agent  had  fknthority  in  a  certain  manner  to  consent  to 
the  taking  of  additional  insurance,  and  had  done  so  in  other  cases,  when 
H  is  not  shown  that  he  so  consented  in  plaintiff's  case,  within  the  line  of 
Ids  aatbority  or  in  the  manner  prescribed  in  the  policy,  or  that  he  was 
sfltthoriaed  to  waive  any  of  its  conditions. 

InnnuNCB —  Waiybb  or  Fortriturb.  —  A  forfeiture  of  a  policy  by  taking 
additional  insurance  in  violation  of  its  conditions  may  be  waived  by  the 
company,, when,  with  knowledge  of  the  forfeiture  and  supposing  it  to  be 
waiYcd,  it  fails  to  notify  the  insured  of  its  intention  to  insist  on  the  for- 
leitare  mtil  after  its  adjuster  has  visited  the  insured  and  obtained  from 
Um  an  llie  information  asked  for  in  relation  to  the  extent  and  value  of 
his  loss.  Such  action  by  the  company  will  warrant  the  jury  in  finding 
a  waiver  of  the  forfeiture,  and  that  question  should  be  submitted  to  ii^ 

T.  W.  Atwoodf  for  the  appellant 
Norris  and  Narris^  for  the  defendant 

HoRSS,  J.  This  case  has  been  once  before  in  this  court,  and 
will  be  found  reported  in  65  Mich.  527;  8  Am.  St  Rep.  908. 
Upon  a  trial  since  then,  in  the  circuit,  the  defendant  had 
judgment,  the  court  instructing  the  jury  to  find  a  verdict  in 
its  favor.  It  is  claimed  by  the  counsel  for  the  defendant  that 
the  case  as  presented  upon  this  last  trial  does  not  differ  mate- 
rially from  the  case  made  at  the  first  trial,  and  that  the  ruling 
of  the  circuit  judge  was  in  accord  with  the  decision  of  this  court, 
M»  above  reported.  But  the  counsel  for  the  plaintiff  contends 
that  the  evidence  taken  on  the  last  trial,  and  contained  in  the 
record  now  before  us,  differs  from  that  taken  before  in  this: 
1.  There  is  testimony  now,  not  presented  before,  that  the  plain- 
tiff never  had  his  policy  in  his  possession,  and  therefore  knew 
nothing  of  the  clause  which  governed  the  ruling  of  this  court 
in  its  former  opinion;  2.  That  it  is  now  shown  that  the  agent, 
Qainn,  did  have  authority  to  consent  to  the  taking  of  other  in- 
iorance;  8.  That  there  is  testimony  in  the  present  record  tend- 
ing to  show  that  after  the  fire,  with  full  knowledge  of  all  the 
iacts,  the  defendant  by  its  acts,  waived  the  forfeiture  of  the 
policy,  if  any  such  forfeiture  had  taken  place. 

It  appears,  from  the  record,  that  the  plaintiff  testified  on  ths 
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last  trial  that  Quinn  asked  him  where  his  policy  was,  and  the 
plaintiff  replied  that  he  bad  never  had  it.  Quinn  says:  '*  I  know 
now  you  never  had  it.'*  Quinn  then  said  that  the  consent 
for  the  additional  insurance  ought  to  be  indorsed  upon  the 
priicy,  but  that  he  could  enter  it  upon  his  books, — make  a 
menaorandum  of  it, — and  it  would  be  just  as  well.  He  went 
and  |;ot  his  book,  but  plaintiff  did  not  see  him  write  Anything 
in  it.  Quinn  denies  that  any  such  thing  took  place.  The 
plaintiff's  excuse  for  not  testifying  to  this  fact  upon  the  first 
trial  is,  that  he  was  not  asked  about  it  Quinn  also  testified 
t>n  the  last  trial  that,  as  agent  of  the  company,  he  had  power 
to  consent  to  other  insurance,  and  had  done  so  repeatedly. 
This  fact  does  not  appear  in  the  record  before  us  of  the  first 
trial.  The  extent  of  his  authority  to  consent,  however,  was 
by  indorsing  the  same  upon  the  policy,  and  reportiog  snch  in- 
dorsement immediately  to  the  company.  The  plaintiff  testi- 
fies also  that  he  never  saw  the  policy  in  suit  before  the  fire,  but 
that  this  policy  was  a  renewal  of  one  which  he  had  upon  the 
same  property  before,  which  policy  he  thinks  he  read,  and 
probably  got  the  idea  from  reading  it  that  he  must  get  the 
consent  of  the  company  before  taking  additional  insurance. 

We  do  not  think  that  these  additional  facts,  as  testified  to 
by  the  plaintiff  and  Mr.  Quinn,  materially  change  the  statru 
of  the  case.  As  we  said  when  the  case  was  here  before,  it  wan 
the  duty  of  the  plaintiff  to  know  what  his  contract  of  insur- 
ance was,  and  the  Insured  must  be  held  to  a  knowledge  of  the 
conditions  of  his  policy  as  he  would  be  in  the  case  of  any 
other  contract  or  agreement.  The  fact  that  plaintiff  had 
never  seen  his  policy  does  not  help  him  any  more  than  the 
fact  that  he  had  not  read  it,  which  appeared  upon  the  first 
trial.  There  is  no  adequate  reason  shown  why  he  could  not 
have  seen  the  policy  had  he  desired  to  do  so,  and  the  same 
was  not  kept  from  him  through  any  fault  or  fraud  of  the  de- 
fendant or  its  agent.  It  was  delivered  to  Mr.  Whitney,  with 
his  knowledge  and  consent,  who  assigned  it  back  to  him  be* 
fore  the  commencement  of  this  suit. 

The  fact  that  Quinn  had  authority,  in  a  certain  way  and 
manner,  to  consent  to  the  taking  of  additional  insuranoe,  and 
had  done  so  in  other  cases,  does  not  aid  plaintiff.  He  did  not 
oonsent  in  this  case,  within  tlie  line  of  his  authority,  or  in  the 
manner  prescribed  by  the  policy;  and  it  is  not  shown  that 
he  was  authorized  to  waive  any  of  its  provisions.  The  case^ 
therefore,  in  this  respect,  stands  as  it  did  beforOi  controlled  by 
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the  claases  in  the  p<dicy  providing  that  the  policy  should  be 
▼Old  If  the  insured  procured  further  insurance  without  the  in- 
doisement  of  the«omwent«pHhe  company  upon  the  policy,  and 
that  the  agent  has  no  authority  to  waive  or  modify  this  con- 
dition. 

But  we  think  that  the  question  of  waiver  should  have  been 
submitted  to  the  jury.  It  appears  that  on  the  day  of  the  fire 
Qainn  informed  the  company  by  telegraph  of  the  loss.  The 
lecretary  of  the  company  at  Chicago  upon  the  same  day  wrote 
to  Quinn  in  reference  to  the  fire.  Quinn  replied  by  letter  of 
dale  December  30,  1884,  three  days  after  the  fire,  in  which  he 
sUted  to  the  company  that  there  was  this  additional  insur- 
ance upon  the  property  in  the  Millers'  Mutual  Insurance 
Company  of  Lansing,  and  as  there  was  no  indorsement  of 
permission  in  his  record  of  contents  of  policy,  he  would  make 
an  explanation  of  his  knowledge  of  such  additional  insurance. 
He  then  proceeds  to  state  in  his  letter,  substantially  as  he 
testified  on  both  trials,  that  Cleaver,  who  was  a  client  of  his, 
came  into  his  office,  and  said  that  the  agent  of  the  Millers' 
Mataal  Insurance  Company  had  examined  his  mill,  and  had 
urged  him  to  take  insurance;  that  he  had  made  up  his  mind 
to  take  two  thousand  dollars  in  that  company.  Quinn  looked 
over  the  application,  and  *' filled  up"  some  of  the  answers. 
He  understood  that  the  Millers'  Mutual  Insurance  Company 
bad  agreed  to  accept  this  application,  and  carry  the  insurance, 
and  knew  that  Cleaver  had  received  his  policy  afterwards. 
He  further  stated  in  this  letter  that  nothing  was  said  by 
Cleaver  about  getting  consent  for  other  insurance,  and  his 
attention  not  being  called  to  it,  he  (Quinn)  did  not  think 
about  there  being  no  permission  for  the  other  insurance.  '*If 
he  had  asked  for  it,  I  would  of  course  have  consented,  as  the 
property  would  stand  more  insurance,  and  Cleaver  is  a  first- 
class  man." 

The  letter  concludes  as  follows:  — 

''The  property  is  totally  destroyed,  and  the  loss  is  complete. 
The  origin  of  the  fire  is  unknown.  Cleaver  lives  on  farm  in 
country,  and  was  not  here.  His  partner.  Wilder,  lives  in  the 
village,  and  when  awakened  by  watchman,  the  mill,  which  is 
some  distance  from  the  village,  was  all  on  fire.  The  alarm 
was  given  at  three  o'clock  in  the  morning,  at  which  time  it 
was  a  mass  of  flames.  It  had  unquestionably  been  on  fire 
some  time  previous,  as  I  was  told  by  a  farmer  who  lives  near 
town  he  observed  the  light  at  half-past  one.    Wilder,  partner 
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in  mnning  mill,  was  in  there  lantil  ten  o'clock  at  nighty  and 
says,  when  he  left,  eyerything  was  secure.  The  firm  waa  do- 
ing a  good  busineBs,  and  had  heavy  stock  on  hand,  and  the 
fire,  no  doabt,  is  a  great  loss  both  to  Cleaver  and  the  firm. 

*^  Oar  village  is  getting  badly  scorched  by  fires.  We  had 
another  heavy  fire — Wilcox  and  Weal's  planing-mill — last 
night  Fortunately,  the  policy  I  had  on  the  mill  expired  last 
spring,  and  they  woald  not  renew  with  me. 

**  Yours  truly,  T.  C.  Quimn. 

^^P.  S. — Cleaver  never  has  had  possession  of  your  policies 
for  either  year,  nor  in  fact  has  he  ever  seen  them.  I  delivered 
them  to  agt  of  Whitney,  the  mortgagee,  who  forwarded  the 
policy  to  him.  T.  C.  Q.'* 

The  secretary  replied  as  follows:  — 

'*  Loss.  Chicaoo,  January  6, 1885. 

^  T,  C.  QuiNN,  Esi^,  Agt.,  Caro,  Mich. 

^Dear  Sity — Yours  of  the  30th  ult.,  giving  us  further  in- 
formation in  regard  to  loss  under  policy  55,313,  James  W. 
Cleaver,  is  received.  We  presume  that  the  conversation  thai 
you  had  with  Mr.  C.  in  regard  to  the  other  insurance  will  be  a 
waiver  of  any  rights  we  might  have  under  our  policy  on  this 
subject  of  additional  insurance  without  notice.  Our  adjuster 
will  be  able  to  give  this  loss  attention  some  time  next  week, 
and  will  make  a  thorough  investigation  of  the  origin  of  the  fire, 
value  of  the  property,  etc.  If  it  is  totally  burned  up,  as  you 
say,  there  is  no  special  hurry.        Yours  truly, 

"  R.  J.  Smith,  Sec'y." 

It  will  be  seen  by  this  last  letter  that  the  company,  after 
reading  Quinn's  statement  of  the  facts  of  his  connection  with 
the  taking  of  the  additional  insurance,  supposed  that  it  had 
waived  any  forfeiture  of  the  insurance  contract  because  of  the 
non-indorsement  of  consent  to  the  same  upon  the  policy. 

In  February,  1885,  its  adjuster,  one  Berne,  appeared  at 
Caro.  Before  that  time,  Mr.  Cleaver,  or  his  attorney,  was 
notified  to  measure  the  shafting,  gearing,  etc.,  about  the  mill, 
80  that  an  accurate  account  could  be  taken.  Berne  sent  for 
Cleaver,  who  lived  five  miles  out  in  the  country,  and  was  with 
him  nearly  two  days.  Cleaver  testifies  that  he  said  he  was  an 
adjuster  of  the  company,  and  had  come  to  adjust  his  loss.  He 
wanted  Cleaver  to  furnish  length  of  belts,  shafting,  and  size  of 
pulleys.  Plaintiff  told  him  he  could  not  do  it,  but  would  find 
Mr.  Adams,  who  could.    He  got  Mr.  Adams,  who  made  a  state* 
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ment  of  length  of  shafting,  sice  of  pulleys,  length  of  belts, 
hogth  of  the  elevator,  size  of  the  bolts,  size  of  the  bolts  to  the 
steles,  and  the  size  and  number  of  the  stones,  and  went, 
through  the  mill  generally.  Berne  made  objections  finally  to 
paying  the  whole  loss,  because  the  application  stated  that  the 
mill  had  not  settled,  and  he  had  ascertained  that  it  had  settled, 
and  offered  plaintiff  two  thousand  dollars  in  settlement  of  the 
loea,  which  plaintiff  refused.  Cleaver  swears  that  B^rne  did 
not  say  anything  about  the  taking  of  the  additional  insurance, 
or  assign  any  other  reason  than  that  of  the  mill  settling,  why 
be  woald  not  pay  the  full  amount  of  the  insurance. 

Bemo  admits  that  he  required  the  statement,  and  that 
plaintiff  procured  Adams,  who  went  with  him  to  the  ruins, 
and  there  estimated  the  value  of  the  property.  He  says: 
**  Plaintiff  furnished  me  with  everything  I  asked  him  for." 
Admits  offering  him  the  two  thousand  dollars,  but  swears  that 
he  brought  the  matter  of  additional  insurance  to  Cleaver's  at- 
tention, and  told  him  that  the  company  was  under  no  legal 
obligation  to  pay  him  any  of  the  insurance  on  that  account; 
that  his  policy  was  violated,  but  that  he  offered  him  this 
amount  because  he  thought  the  fire  was  a  fair  one,  and  that 
two  thousand  dollars  was  the  fair  value  of  his  loss,  added  to 
what  he  would  receive  from  the  other  company. 

It  will  be  seen  that  the  defendant  company  was  notified 
about  the  1st  of  January  of  this  fact,  now  relied  upon  to  void 
this  policy,  but  supposed  that  it  had  probably  waived  it.  It 
did  not  notify  the  plaintiff  that  it  intended  to  take  advantage 
of  this  additional  insurance,  at  least  until  after  its  adjuster 
had  been  sent  to  Caro,  and  had  asked  of  Mr.  Cleaver  and  re- 
ceived from  him  all  the  information  asked  for  in  relation  to 
the  extent  and  value  of  his  loss,  taking  two  days  of  his  time, 
and  the  services  of  another  man  besides.  This  information, 
time,  and  labor  asked  by  the  company,  and  furnished  by  the 
plaintiff,  was  wholly  unnecessary  under  the  defense  made  in 
this  suit 

The  undisputed  action  of  the  company,  and  the  course  pur- 
sued by  its  adjuster,  if  the  testimony  of  the  plaintiff  was 
believed,  that  Berne  made  no  point  of  the  taking  of  the  addi- 
tional insurance  as  a  reason  why  the  insurance  should  not  be 
paid,  were  sufficient,  under  the  previous  rulings  of  this  courts 
to  warrant  the  jury  in  finding  a  waiver  by  the  company  of  the 
defense  made  upon  the  trial,  and  to  authorize  a  judgment  in 
fnvor  of  the  plaintiff  for  the  amount  of  his  insurance.    And 
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I  am  inclined  to  the  opinion  that  such  a  waiirer  in  law 
made  out,  even  if  the  testimony  of  the  adjuster  be  taken  as 
trne,  instead  of  that  of  the  plaintiff:  Carpenter  t.  dmUneniei 
In$.  Co.j  61  Mich.  635,  645;  Marihimen  ▼.  North  Britiah  el& 
In$.  Co.,  64  Id.  872;  (7o6b«  ▼.  Fire  A98*n  of  PhOa^  68  Id.  468, 
465. 

The  judgment  must  be  reyersed,  and  a  new  trial  granted^ 
with  costs  of  this  court  to  plaintiff. 


IvmrBAHOi— Ai  to  oonditioiia  in  umtniio*  polioi«  agiuiiat  ^^itiiTHfJ  mh» 
mqvLWit  insorano*  upon  th«  Mine  property:  Qmeen  Iiu,  Oo.  t.  Tomi(f  ^  ^^^ 
424;  11  Am.  St.  Bep.  61,  and  particularly  oasea  eited  in  note  58.  Hie  ex- 
istence of  a  ralid  poliey  of  inanrance  npon  the  property  oorered  by  a  aeoood 
poli<qr,  which  declares  that  it  shall  be  roid  in  case  there  ia  then,  or  dsriag  its 
life  there  shall  be,  any  additional  insnranoe,  whether  ralid  or  ao^  randesa 
the  aeoond  policy  roid:  Kefter  t.  Hartford  Iwb.  Col,  66  Mich.  664|  and  to  fehe 
aaaae  effect  is  LMdofn  etc  F.  ln§.  Ok  t.  Tumbmli^  86  Ky.  230. 

Iirair&ANOB.  — Waivkr  of  CoHDrriONS  as  to  forfeitore  ia  inanzanoe  poli- 
eiea;  Note  to  Queen  Ine.  Oa.  t.  Totrng,  11  Am.  St  Bep.  67,  68. 


Farmers'  Bank  of  Grass  Lake  v.  Quiok. 

(71  MlCHIGAM,  SB4,] 

MoiTQAOsa  —  FoRBOLOSURB — CoNnRMATioir  OF  Salx.  —  An  objeotioii  to 
the  confirmation  of  a  f oreclosnre  sale  that  it  was  effected  semtly,  and 
without  notice  to  defendant  or  his  counsel,  is  without  merits  wheo  the 
record  shows  that  defendant  had  fnll  notice  of  the  sale.  It  was  hit  duty 
to  inform  his  counseL 

MORTQAOBS  —  FOREGLOSURB  —  COLLATBRAL  ATTACK  OH  DbGRBB. — An  ap- 
peal from  an  order  confirming  a  sale  cannot  be  used  to  review  the  decree 
of  foreclosure,  when  the  court  below  had  jurisdiction  of  the  subjeot-mat- 
tor  and  of  the  parties. 

MoRTOAOES — FoREOLosuRB — CoNFiRifATiov  OF  Salb. — An  objection  to 
the  confirmation  of  a  foreclosure  sale  alleging  that  the  property  was  ac^d 
and  bid  in  at  a  great  sacrifice,  and,  in  equity,  ought  to  be  resold,  is 
without  merit,  in  the  absence  of  a  showing  that  if  a  new  sale  were  es^ 
dered,  a  larger  or  eyen  as  large  a  price  could  be  obtained* 

Lewis  M,  Powell^  for  the  complainant. 
Blair,  Wilson,  and  Blair,  for  the  appellant. 

MoBSE,  J.  The  defendant  John  M.  Quick  appeals  from  the 
order  entered  in  this  cause  in  the  circuit  court  for  the  county 
of  Jackson,  in  chancery,  confirming  a  sale  made  in  pursuance 
of  a  foreclosure  decree. 

The  bill  was  filed  to  foreclose  a  mortgage,  dated  January  13, 
1879,  executed  by  the  deceased,  John  Quick,  to  one  Alcmao 
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Benneti.  A  bond  accompanied  the  mortgage.  Alonzo  6eI^ 
Beit  aarigned  this  bond  and  mortgage  to  the  complainant^ 
May  6,  1886.  The  bill  was  filed  May  13,  1886. 
-At  AejtJme.ofi^thft  commencement  of  tbis^uit,^ohn  -Quick 
WIS  dead,  and  the  defendant  Alexander  Beller  had  been  ap* 
pointed  administrator  of  his  estate,  with  the  will  annexed. 
John  M.  Quick  was  in  possession  of  the  lands  described  in 
the  mortgage  as  residuary  legatee  of  the  deceased,  John  Quick. 
John  Quick  left  surviving  him  a  widow,  Caroline  Quick.  8h« 
WIS  not  made  a  party  to  the  bill,  nor  were  any  of  the  heirs  ot 
legatees  save  the  said  John  M.  Quick.  The  defendant  John 
M.  Quick  did  not  appear,  and  the  bill  was  taken  as  confessed 
by  him.  The  defendant  Beller  answered,  and  the  cause  was 
beard  upon  pleadings  and  proofs  taken  in  open  court  Tbi 
decree  was  entered  July  8,  1887;  and  it  was  declared  by  such 
decree  that  the  mortgage  was  void  against  a  certain  portiov 
of  the  premises,  decreed  to  have  been  a  homestead  at  th< 
time  the  mortgage  was  executed,  which  mortgage  the  wife  did 
not  sign.  The  sum  due  upon  the  mortgage  was  found  to  be^ 
at  the  date  of  the  decree,  13,901.06,  and  it  was  declared  thai 
the  said  John  M.  Quick  was  personally  liable  for  the  payment 
thereof,  and  a  sale  was  ordered  of  the  remaining  lands  as  de 
scribed  in  the  mortgage,  if  such  sum  was  not  paid  on  or  before 
August  1,  1887. 

November  7, 1887,  the  property  was  advertised  for  sale  un- 
der this  decree  by  J.  W.  Blakely,  a  circuit  court  commis- 
sioner. December  15,  1887,  the  defendant  John  M.  Quick 
filed  his  petition  for  leave  to  file  a  bill  of  review,  and  there- 
alter  the  sale  was  adjourned  until  January  5,  1888.  It  was 
further  adjourned  until  January  19,  1888,  when  the  property 
was  sold,  and  bid  in  by  the  complainant  at  the  sum  of  $4,075. 
The  usual  order  nisi  was  entered  to  confirm  the  sale.  The 
defendant  John  M.  Quick  filed  exceptions  to  such  confirma- 
tion, which  were  heard  and  overruled,  and  the  sale  confirmed 
March  5,  1888. 

It  appears  that,  upon  the  petition  for  leave  to  file  a  bill  of 
Kview,  the  then  circuit  judge,  Hon.  O.  T.  Gridley,  was  not 
ready,  on  the  last  day  of  his  official  term,  December  31,  1887, 
to  pass  his  opinion;  and  it  was  agreed  by  the  solicitors  of  the 
parties  that  he  might  take  time  to  decide  upon  the  petition, 
and  file  his  opinion  at  any  time  thereafter  as  of  that  date,  and 
that,  in  the  mean  time,  the  sale  of  the  mortgaged  premises 
should  be  adjourned  from  time  to  time,  until  such  decision 
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was  made.  The  circuit  judge  afterwards  filed  an  opinion 
denying  the  prayer  of  the  petitioner;  but  it  is  claimed  that 
such  opinion  bears  no  date;  and  that  no  notice  of  the  same, 
or  of  the  sale  of  the  premises,  was  given  to  the  defendant 
John  M.  Quick,  or  his  solicitors;  and  that  they  had  no  in- 
formation of  the  same  until  after  such  sale.  This  is  denied, 
however,  and  showing  is  made  by  the  affidavit  of  the  com- 
missioner that  he  notified  said  Quick  of  such  sale  on  January 
16,  1888,  three  days  before  it  took  place.  The  affidavit  of  the 
solicitor  for  the  complainant  also  shows  that  on  January  12, 
1888,  he  informed  Quick  that  the  sale  had  been  adjourned 
one  week,  and  that  there  would  probably  be  no  further  ad- 
journment of  the  same.  The  claim  of  the  defendant  is  sup- 
ported by  the  affidavit  of  himself  and  one  of  his  counsel. 
One  of  the  objections  to  the  confirmation  of  the  sale  is,  that 
such  sale  was  effected  secretly,  and  without  notice  to  the  de- 
fendant Quick,  or  his  solicitors.  We  think  the  defendant 
Quick  had  full  notice  of  the  sale.  It  was  his  duty  to  inform 
bis  solicitors. 

Ten  exceptions  were  filed.  Two  of  them  are  disposed  of  by 
the  ruling  above.  Three  are  aimed  at  the  bill  of  complaint 
and  the  decree.  These  cannot  be  considered  here.  The  de- 
cree cannot  be  reviewed  in  this  proceeding,  nor  the  bill  at- 
tacked. The  court  below  had  jurisdiction  of  the  subject-matter 
and  of  the  person  of  the  defendant  Quick.  No  appeal  from 
the  decree  was  taken;  and  this  appeal,  which  is  from  the 
order  of  the  court  confirming  the  sale,  cannot  be  used  to  re- 
view such  decree:  Benedict  v.  Thompson^  2  Doug.  (Mich.)  299; 
BuH  V.  Thomas,  49  Mich.  463;  Bullard  v.  Oreenj  10  Id.  268. 

Another  exception  alleges  that  the  premises  were  sold  and 
bid  in  by  the  complainant  at  a  great  sacrifice,  and  in  equity 
and  justice  ought  to  be  resold.  No  showing  is  made,  how* 
ever,  that  if  a  new  sale  is  ordered,  a  larger,  or  even  as  large,  a 
price  can  be  obtained  at  such  new  sale.  We  are  not  satisfied 
that  the  sale  was  unfair,  and  do  not  feel  disposed  to  disturb 
the  order  of  confirmation  for  this  reason.  The  refusal  of*  the 
circuit  judge  to  grant  leave  to  file  the  bill  of  review  was,  we 
think,  within  his  discretion,  fairly  exercised.  The  other  ex* 
ceptions  are  without  merit. 

The  order  appealed  from  will  be  affirmed,  with  costs. 

JuDOMBNTS  OB  Dbcrbbs  OF  Ck>URT8  of  Competent  jorudiotion  owiaoi  \m 
•oUateraUy  assailed:  Note  to  Furguon  t.  JontB^  11  Am.  8tb  Rep.  S21;  fidbol 
DidrioL  r.  Chkago  Lumber  09*,  41  Kan.  618;  for  only  jndgmenti  and 
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vhieh  are  alMoliiiely  Toid  ean  be  oollaterally  attacked:  Etaig  t.  Lower,  120 
lad.  239;  ZitUeUm  ▼.  Smiih,  119  Id.  230;  Sfterman  t.  Bank,  66  MiM.  648; 
note  to  Furtjeatm  y.  JoneSy  1 1  Am.  St  Rep.  821;  compare  Maltmey  t.  Dewqh 
127  IlL  385;  11  Am.  St.  Hep.  131. 

Ab  to  thb  CoMCLusiTBNEas  AND  Vbrttt  ov  R»x>bd6  npoD  Collateral 
attacka:  Bx  •parte  Siermu,  77  GaL  166;  11  Am.  St.  Rep.  251,  and  note;  A 
parte  Ah  Mem,  77  GaL  198;  11  Am.  St  Rep.  263;  compare  Q<»dwm  ▼.  SktiM^ 
86  Ala.  102;  11  Am.  St  Rep.  21. 
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L71  MlCHlOAN,  675.] 
NnOTIABLB  iHaTBCMSHTB — ScmSTT — FjtAUD  IN  ObTAININO  SlONATUBN. — 

Hm  noo-performanee  of  an  oral  agreement  made  at  the  time  a  note  it 
aignad  by  one  aa  aorety,  that  he  aball  not  be  liable  thereon,  and  which 
ngreement  is  at  Tariance  with  the  terms  o£  the  note^  is  not  anch  fraud  as 
will  release  snch  surety. 

MnOTIABLB    iNmiUMBN'ra — SOBRT. —  ^BOOV    OV    AN    ObAL    AoBBBMKNT 

■nds  at  the  time  a  note  ta  signed  by  one  aa  aorety,  that  he  ahoald  nol 
be.liaUs  thereon,  ta  not  admiaaible  under  a  oUim  of  fraud  to  defeat  ths 
tsnos  and  pnrpoae  of  the  note. 

MaaOflABLB  iNflTBmiBNTB — SUBBTT—  EVIDBNOB  TO  ShOW  WaNT  OV  GoN* 

hdbbation  vob  Sionino  Notb.  —  Proof  of  the  non-performance  of  aa 
sral  agreement  made  at  the  time  a  note  ta  aigned  by  one  as  aurety,  that 
ha  shall  not  be  liable  thereon,  is  admissible  to  show  want  of  conaidera- 
tioo  for  the  promise  made  in  the  note,  and  that  it  was  so  signed  simply 
to  aeeommodate  the  payee  therein. 

ODBaDBKATION.  — CONTBAOT  OV  SUBBTTSHIV  NOT  UNDBB  SbAL  muat  be  aup- 

pottad  by  a  aufficient  conaideration. 

Hmoett  and  Freeman^  and  E,  B,  NorrU^  for  the  appellant. 

John  W.  Paiekin^  and  Sawyer  and  Knowlton,  for  the  plaiatiff. 

MoRSK,  J.  The  plaintiff  brought  suit  in  justice's  court  upon 
the  following  promissory  note: — 

**  1116.00.  Freedom,  March  30, 1886. 

**  One  year  after  date,  I  promise  to  pay  to  Charles  Kulen- 
kamp,  or  bearer,  the  sum  of  one  hundred  and  sixteen  dollars, 
for  value  received,  at  the  People's  Bank,  at  Manchester,  with 
oae  at  seven  per  cent  '^  F.  Joseph  Lero. 

"John  Groff." 

He  obtained  judgment  The  defendant  Groff  thereupon  ap- 
pealed to  the  circuit  court  for  the  county  of  Washtenaw.  Upon 
the  trial  in  said  circuit  the  defendant  Groff  gave  evidence  tend- 
ing to  establish  the  following  facts: — 

On  the  day  the  note  was  executed,  Charles  Kulenkamp,  a 
brother  of  the  plaintiff,  held  an  auction  upon  his  farm  for  the 


384  KuLBNKAifp  .V.  Groff.  [ICdk 

•ale  of  personal  property.  The  plaintiff  at  this  sale  pot  op  a 
span  of  horses  of  his  own,  and  the  defendant  Groff  assisted 
him  in  the  sale  by  acting  as  a  by-bidder  to  mn  the  {Mice  np. 
One  of  these  horses  was  bid  in  by  defendant  Lerg  for  the  sum 
(rf  $116.  By  the  terms  of  the  auction  sale,  the  purchaser  of 
property  not  paying  therefor  down  in  cash  was  required  to 
give  his  note,  with  a  signer  or  surety  thereto.  The  note  in 
question  was  drawn  up  by  the  auctioneer's  clerk.  Lerg  signed 
it,  and  left  it  with  the  clerk.  He  requested  Groff  to  sign  it 
with  him,  but  Groff  refused.  Afterwards  the  plaintiff  accosted 
Groff,  and  requested  him  to  sign  it 

The  defendant  testifies  as  follows  in  regard  to  the  conTersa* 
tion  between  himself  and  plaintiff:  '*  Kulenkamp  said  I  ought 
to  sign  the  note.  He  was  satisfied  with  Mr.  Lerg  for  bis  pay, 
but  he  was  rather  slow,  and  thought  if  I  would  sign  it  be  would 
get  his  pay  out  of  it  quicker  than  he  would  if  I  was  not  on, 
because  he  would  not  see  me  suffer,  and  I  would  not  be  holden 
on  the  note.  He  would  see  that  I  would  not  lose  anything  or 
have  any  trouble  about  it;  and  I  told  him  it  may  be  he  would 
go  to  work,  and  dlBpose  of  the  note,  and  then  where  would  I 
be?  He  agreed  to  hold  the  note.  He  said  it  was  a  custom  at 
auctions.  If  he  did  not  get  any  signer,  some  others  would  want 
to  give  notes  without  signers.  He  agreed  to  hold  the  note,  and 
see  that  I  did  not  have  any  trouble.  I  refused,  and  after  a 
while  I  said  I  would  do  it,  but  I  wanted  a  witness.  Mr.  Burt- 
less  stood  off  a  little  way,  and  we  got  him  up,  and  told  it  be- 
fore him." 

The  defendant  Lerg  had  no  part  in  obtaining  the  signature 
of  Groff  to  the  note,  and  was  not  present  when  defendant 
signed  it. 

Upon  this  showing,  which  was  not  rebutted,  the  circuit 
judge  ruled  that  no  defense  had  been  made  to  the  note,  and 
instructed  the  jury  to  find  accordingly.  The  plaintiff  had 
verdict  and  judgment  for  the  face  of  the  note,  and  interest. 

The  counsel  for  the  defendant  contend  that  this  oral  proof 
was  admissible,  and  established  a  perfect  defense  to  the  note, 
if  found  to  be  true  by  the  jury,  to  whom  it  should  have  been 
submitted.  They  claim  that  they  have  the  right  to  show  by 
parol,  as  between  the  original  parties  to  the  instrument,  that 
it  was  never  to  be  used  or  have  any  being  as  against  Groff; 
and  also  that  the  testimony  shows  that  the  signature  of  Groff 
was  procured  by  fraud  upon  the  part  of  plaintiff,  which  fraud 
can  be  shown  by  parol. 
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It  18  admitted  that  the  general  rule  is,  that  oral  contempo- 
nneooa  evidence  is  not  admissible  to  vary,  alter,  or  contradict 
the  terms  of  a  written  instrument.  But  it  is  argued  that  to 
this  mle  there  are  several  well-recognized  exceptions,  when 
the  contest  is  between  the  immediate  parties  to  a  note.  In 
anch  caBe,  parol  evidence  is  admissible  to  impeach  the  consid- 
eration, to  show  fraud  or  illegality  in  its  inception,  or  that  it 
was  delivered  conditionally,  or  for  a  spcified  purpose  only: 
See  FartoeU  v.  Enrign,  66  Mich.  600.  The  defendants'  counsel 
insist  that  their  claim,  as  before  set  forth,  comes  within  the 
exceptions  as  to  fraud  and  a  delivery  for  a  specified  purpose. 

Aa  far  as  the  claim  of  fraud  is  concerned,  it  is  not  tenable. 
The  signature  of  Groff  was  not  procured  by  false  pretenses, — 
by  the  statement  of  any  fact  as  existing  which  did  not  exist, 
— but  upon  false  promises  which  have  not  been  performed.  It 
is  no  more  nor  less  than  the  non-performance  of  an  oral  agree- 
ment made  at  the  time  the  note  was  signed,  and  which  oral 
agreement  was  totally  at  variance  with  the  terms  of  the  written 
contract  as  set  forth  in  the  note.  This  cannot  be  considered 
•uch  a  fraud  as  would  nullify  the  note. 

If  proof  of  this  unperformed  agreement  not  to  hold  Groff 
upon  this  note,  in  plain  contradiction  to  its  terms,  can  be  ad- 
mitted to  destroy  his  liability  upon  it,  then  any  unperformed 
oral  agreement  made  at  the  time  a  written  contract  or  note  is 
executed  may  be  admitted,  under  the  claim  of  fraud,  to  defeat 
the  terms  and  purpose  of  the  written  agreement.  The  maker 
of  a  note,  as  well  as  the  surety  or  indorser,  may  say:  "It  is 
true,  I  signed  the  note,  but  it  was  agreed  I  was  not  to  pay  it, 
and  the  collection  of  it  is  a  fraud  upon  me." 

Written  instruments,  under  the  admission  and  use  of  such 
pmot  to  defeat  them,  would  be  of  but  little  value,  and  alto- 
gether  uncertain,  and  of  no  more  strength  than  oral  agree- 
ments: See  Ortmann  v.  fianib,  89  Mich.  618,  and  cases  cited. 

It  is  insisted  that  the  cases  of  Manistee  N.  Bank  v.  Seymour^ 
64  Mich.  69,  and  FarweU  v.  Ensign,  66  Id.  600,  are  authority 
in  favor  of  the  claim  of  the  defendant.  In  the  latter  case.  Jus- 
tice Champlin,  in  speaking  of  the  general  rule,  notices  the  fol- 
lowing exceptions:  *^  As  between  the  immediate  parties,  parol 
evidence  is  admissible  to  impeach  the  consideration,  to  show 
fraud  or  illegality  in  its  inception,  or  that  it  was  delivered  con- 
ditionally, or  for  a  specified  purpose  only." 

As  before  shown,  there  was  no  such  fraud  or  illegality  in  the 
inception  of  this  instrument  as  would  vitiate  it  Nor  can  it  be 
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claimed  to  have  been  delivered  oonditionally,  or  for  a  "  Bpeci- 
fied  purpose  only/'  It  was  delivered  under  the  promise  that, 
although  Groff  had  solemnly  agreed  in  writing  to  pay  it,  he 
should  not  be  holden  upon  it  This  is  the  substance  of  the 
whole  matter.  There  was  no  condition  attached  to  the  de- 
livery except  this,  that  the  oral  agreement  not  to  pay  should 
supersede  and  control  the  written  contract  to  pay.  If  this  de- 
fense can  be  allowed,  then,  as  before  said,  in  speaking  of  the 
claim  of  fraud,  every  promissory  note,  as  between  the  im- 
mediate parties  thereto,  and  every  contract  in  writing,  is  open 
to  parol  proof  that  it  does  not  correctly  represent  the  agree- 
ment  made,  and  oral  evidence  may  be  given  to  contradict, 
alter,  or  vary  such  written  agreement. 

This  is  not  the  law  in  this  state:  SecUer  v.  For,  51  Mich.  92; 
Kehey  v.  Chamberlaiuy  47  Id.  241;  Jime9  v.  PhdpB,  5  Id.  218; 
Sutherland  v.  Crane,  Walk.  Gh.  528;  Martin  v.  Hamlin^  18 
Mich.  854;  100  Am.  Dec.  181;  Adair  v.  Adair,  5  Mich.  204; 
71  Am.  Dec.  779;  Vanderkarr  v.  Thompson,  19  Mich.  82;  Been 
V.  Beers,  22  Id.  42;  Oram  v.  Wasey,  45  Id.  223. 

For  cases  elsewhere  similar  to  the  one  under  consideratioOf 
see  Bank  of  Metropolis  v.  Dunn,  6  Pet.  57;  Bank  of  (7.  S.  v. 
Jones,  8  Id.  14;  Davis  v.  Randall,  115  Mass.  547;  15  Am.  Rep. 
146;  Hancock  v.  Fairfield,  80  Me.  299;  Thompson  v.  MeKee,  5 
Dak.  172;  Knoblauch  v.  Foglesong,  88  Minn.  852;  Diekwn  v. 
Harris,  60  Iowa,  727;  BUlings  v.  Billings,  10  Gush.  178;  Rem- 
ington V.  Wright,  43  N.  J.  L.  451;  Swing  v.  Clark,  76  Mo.  645; 
Pierpont  v.  Longden,  46  Conn.  499;  Ferry  v.  Bigelow^  128  Mass. 
129;  Stack  v.  Beach,  74  Ind.  571. 

But  we  think  the  evidence  admissible  to  show  no  considera- 
tion for  the  promise  made  in  the  note.  If  the  defendant's 
theory  be  correct,  he  did  not  execute  this  note  at  the  request 
of  Lerg,  the  principal  maker,  and  the  consideration  running 
from  plaintiff  to  Lerg  had  nothing  to  do  with  the  signing  of 
the  note  by  the  defendant.  Neither  was  there  any  considera- 
tion passing  from  Lerg  to  the  defendant  If,  then,  there  was 
any  valid  consideration  for  the  execution  of  this  note  by  the 
defendant,  it  must  have  been  one  passing  from  the  plaintiff  to 
him.  There  is  no  showing  that  plaintiff  would  not  have 
parted  with  his  property,  and  taken  the  note  of  Lerg  in  pay- 
ment for  the  same  without  the  signature  of  the  defendant,  but 
on  the  contrary,  the  evidence  given  by  the  defendant  ehows 
that  the  plaintiff  was  willing  to  make  the  sale,  relying  npon 
Lerg  alone  for  payment,  and  that  he  claimed  that  he  desired 
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the  name  of  the  defendant  only  for  the  porpoee  of  aiding  him 
in  securing  a  quicker  payment  from  Lerg. 

The  note,  then,  if  the  defendant's  testimony  be  taken  as 
tme,  was  signed  by  defendant  to  accommodate  the  plaintiff, 
with  the  promise  that  it  should  never  be  used  against  him. 
We  can  see  no  consideration  moving  to  defendant  from  any 
one  for  the  execution  of  this  note  by  him.  There  is  no  dispute 
bnt  his  undertaking  was  really  that  of  a  surety. 

Such  a  contract,  not  under  seal,  must  be  supported  by  a 
sufficient  consideration.  The  usual  consideration  in  such 
cases  is  that  the  credit  to  the  principal  debtor  is  induced  or 
given  because  of  the  promise  of  the  surety.  This  is  not  the 
case  here.  Nor  is  there  shown  any  consideration  arising  out 
of  either  benefit  to  Lerg  or  the  defendant,  or  detriment  to  the 
plaintiff,  to  support  the  contract  of  the  defendant  here. 

Judgment  will  be  reversed,  and  new  trial  granted,  with 
costs.  

Skal  vrov  Air  IwwrRumitT  ov  Wairoro,  m  a  fpoisnX  role,  imporii  a  ocm- 
■dflntkm:  Gnwdem  t.  Dtrrkkmm^  2  DeL  Ch.  886;  96  Am.  Daa  886^  and  par- 
tMhilj  extandad  nota  to  tha  aama. 

Paboi.  TnmfOHT  with  Bitsraor  to  Nsootiablb  Iitbtbumsmtb.  ^  Tha 
(OMnl  mla  1%  Chat  aztrintio  aridaaca  ia  inadmiaaibla  to  oontradiet  or  vary 
tta  l^gal  affaet  of  nagotiabla  inatmmanta;  but  to  thia  ganaral  mla  thara  ara 
■OBW  weU-dafinad  axeaptiona:  FarweUr,  3naign,  66  Mioh.  600.  Oral  ayidenoa 
af  cnreomataaoaa  attanding  tha  azaontioii  of  nagotiabla  instmrnanta  iaadmia- 
abla^  as  batwaan  tha  partiaa,  to  aid  in  tba  intarpratation  of  tha  words  iiaad 
ttaraio,  whara  aach  words  in  their  application  ara  not  altogathar  intalligibla: 
BAmMtr  v.  Simon,  114  N.  T.  176;  11  Am.  81  Rap.  621;  anoh  as  parol  testi- 
■Sony  to  ahow  that  it  waa  tha  pnrpoae  of  one  to  acoapt  a  draft  by  writing  tha 
ward  «*  azoaptad*  upon  it:  Cbrfe/you  t.  Mdben,  22  Neb.  697;  3  Am.  St  Rep. 
SSi.  Bat  parol  taatimony  has  bean  held  to  be  inadmissible  to  show  that  a 
proaaaaaoty  nota  waa  intended  merely  for  a  raoaipt:  Maaon  r.  Mason,  72  Iowa, 
467. 

Oral  agraemanta  entered  into  oontemporaneonsly  with  the  ezeention  of  a 
pwwniaaory  nota  eannot  be  prored  to  vary  the  effect  of  tha  note  by  attaching 
to  it  a  condition  which  is  inconsistent  with  tha  express  terma  of  the  note: 
Mmrrimm  v.  MorHmm,  38  Minn.  319;  but  where,  contemporaneously  with  tha 
ition  of  a  promiaaory  note,  tha  partiea  enter  into  an  oral  agreement  to 
that^  if  tha  maker  shall  marry  the  payee,  the  latter  will  diamisa 
proceedings  in  bastardy,  etc.,  pending  against  the  former,  and  the 
aote  afaatt  be  deemed  satisfied,  sneh  oral  agreement  and  ita  performance  may 
be  proved  to  ahow  payment  of  the  note:  Tucker  t.  TVcdber,  113  Ind.  272;  for 
parol  tastimnny  ia  admiasible  with  respect  to  the  real  consideration  of  prom* 
isscry  notaa:  Boffio  r.  Nolan,  96  Mo.  85. 

Aa  batwaan  tha  original  parties  and  anbaeqnent  indorsers  with  notice,  parol 
ly  ia  admiasible  to  ahow  tha  true  relation  of  the  partiea  to  the  nota 
to  aaek  other,  according  to  their  own  intention  and  agreement:  Lnois  t. 
Un^,  102  K.  a  206;  11  Am.  81  Rep.  726,  and  nota;  Cagk  t.  Zone,  49  Ark. 
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466;  bat  lliis  it  not  the  caae  when  the  note  dearly  end  nneqniTocaHy  eK. 
preuee  the  undertaking  of  the  parties:  ff^^ner  v.  Brornneil,  76  Iowa»  3il; 
Jmig$  y.  Bomman,  72  Id.  648;  Cook  ▼.  Browm,  68  Mich.  479;  4  Am.  Sk  Bepi 

At  to  parol  evidenoe  which  may  be  admitted  to  vary  the  effect  o£  an  in- 
doraement  upon  a  negotiable  instniment:  Kem  ▼.  Vom  Phml^  7  Minn.  426;  82 
Am.  Dea  106,  and  note.  Ordinarily,  parol  evidence  is  inadmimble  to  vary 
or  modify  an  indorsement  in  blank  of  a  promissory  note,  bnt  this  role  does 
Bot  prevent  one,  who  is  the  payee  of  a  note  and  who  has  indorsed  it  in  blank, 
Irom  showing  that  he  indorsed  it  at  the  request  of  one  who  was  a  joint  owner 
with  him,  in  order  that  the  note  might  be  disoonnted  for  their  Joint  benefit^  with 
the  agreement  that  half  of  the  proceeds  should  be  applied  to  the  payment  of 
the  indorser's  debt,  bnt  which  agreement  was  never  carried  into  efilpct:  Averif 
V.  Miller,  86  Ala.  496.  So  in  an  action  by  a  payee  against  an  indoner.  the 
latter  may  show  by  parol  testimony  that  when  the  note  was  execnted  and  in- 
dorsed, the  payee's  agent  agreed  with  the  defendant  that  he  should  not  be 
held  liable  upon  his  indorsement,  bnt  the  payee  would  look  only  to  the  ool- 
lateral  security  agreed  to  be  given:  Cake  v.  PoUtvOU  Bank,  116  Pk.  St.  264. 
So,  too,  the  real  character  of  the  obligation  intended  to  be  assumed  by  one  in- 
dorsing a  n^otiable  instrument  and  signing  his  name,  with  the  word  "preei* 
dent"  following  it^  may  be  shown  by  parol  testimony;  Iiatham  T»  Momakm 
FUmr  MWm,  68  Tex.  127. 
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Attaghxbmt.  —  A  sufficient  affidavit  is  essential  to  support  a  writ  uf  nttaoh- 
ment. 

AmDAViT.  —  Formal  Rsquisitss  ov  an  AniDATiT  arc^  th«  titls^  yrwan, 
signature^  Jural,  and  authentication. 

Ajudavit — When  Propbblt  Emtitlsd.  —As  a  general  rule,  an  affidavit 
must  be  entitled  in  the  suit  in  which  it  is  to  be  used.  Still,  if  no  snit  is 
pending  at  the  time,  it  need  not  be  entitled;  but  if  a  suit  is  p— ^^i^^g, 
and  the  affidavit  is  entitled  in  a  suit  not  pending^  it  is  a  nullity. 

AiTiDAYir — Whxn  Properly  Emtitlbd.  —  The  test  as  to  whethor  aa  affi- 
davit is  properly  entitled  is,  whether  or  not  perjury  can  bo  aasigned 
upon  it. 

AtriDAViT  —  SuFFicisMcr  ov.  —  It  seems  that  an  affidavit  ffled  in  a  pendii^ 
suit,  but  not  entitled,  is  not  a  nullity;  the  only  inquiry  is^  Has  tlm  affi- 
davit been  fully  identified  as  having  been  filed  in  that  case!  If  it  ha% 
then  want  of  formality  of  title  is  of  no  oonsequenoe. 

AvriDAvm  —  Practicb.  —  In  civil  suits,  courts  may  refuse  to  hear  nffida* 
vits  read,  not  properly  entitled  in  the  case. 

FnJHO  OF  Paprbs.  —  Papers  are  properly  filed  when  delivered  to  tho  prap« 
officer,  and  by  him  received  to  be  kept  on  file. 

Affidavit  for  Attachmrnt  is  Propxrlt  Filkd  when  left  with  the  derl; 
and  by  him  received  to  be  kept  on  file,  and  the  fact  that  he  did  not  in- 
dorse  upon  the  affidavit  the  time  it  was  received,  and  neglected  to  keep 
it  on  file,  and  attached  it,  or  permitted  it  to  be  attached,  to  the  wri^ 
does  not  affect  the  validity  of  the  latter.  It  is  presumed  that  tlm 
•davit  was  filed  before  the  writ  issued. 
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IF!Qu  B.  Perlnm  and  Charles  B.  Lothrop^  for  the  appellant 
W.  D.  ToUen  and  J.  L.  Boydy  for  the  plaintiff. 

Champlin,  J.  The  defendant  is  the  sheriff  of  Kalkaska 
CoQDtj.  He  was  sued  in  trover  by  Beebe,  and  justified  under 
a  writ  of  attachment  issued  out  of  the  circuit  court  for  the 
county  of  Kalkaska,  and  to  him  directed,  on  the  eighth  day 
rf  September,  1888,  in  a  certain  suit  wherein  Charles  T. 
Pletdier,  Charles  C.  Jenks,  George  G.  Boyne,  and  James  A. 
Whiting  were  plaintiffs,  and  Waldron  N.  Noteware  and  George 
H.  Beebe  were  defendants. 

On  the  trial,  the  plaintiff  gave  evidence  tending  to  show 
tiUe  in  the  property,  and  the  damages,  and  the  seizure  and 
possession  of  the  goods  by  defendant.  The  sheriff  identified 
the  writ  of  attachment  as  the  one  under  which  he  seized  and 
inventoried  the  goods  in  question.  His  counsel  then  offered 
the  writ  of  attachment,  and  the  files,  records,  and  calendar 
entries  in  the  same,  in  evidence.  No  judgment  had  been  ren* 
dered  in  the  cause  in  which  the  attachment  was  issued.  It 
appeared,  from  the  original  files,  as  produced,  that  the  aflBda- 
vit  in  attachment  consisted  of  one  sheet  at  the  time  of  the 
production,  and  was  annexed  to  the  writ  of  attachment.  The 
return  to  the  writ  was  also  attached  thereto,  all  constituting 
one  package  or  file,  which  package  was  indorsed  with  the  title 
of  the  cause,  and  the  date  of  filing,  October  2,  1888. 

The  affidavit  was  the  first  paper,  and  had  no  separate  in- 
dorsement, title  of  the  cause,  or  filing.  To  the  admission  of 
which  writ  of  attachment  in  evidence,  and  the  files  and  re<^ 
ords,  the  plaintiff  objected,  on  the  following  grounds:  — 

**  1.  That  the  affidavit  was  not  entitled  in  the  cause. 

**i.  It  did  not  recite  the  commencement  of  suit  by  declara- 
tion in  which  said  attachment  was  issued,  nor  show  that  at 
the  time  said  affidavit  was  made  the  declaration  had  been 
served  upon  said  defendants  in  said  cause,  or  either  of  them. 

^Z,  The  records  in  said  cause  did  not  show  that  said  affi* 
darit  was  ever  filed  in  said  cause. 

^L  At  the  time  said  attachment  was  issued,  there  was 
nothing  on  file  in  the  office  of  the  clerk  of  said  court  to  show 
that  the  declaration  in  said  cause  had  ever  been  served  per^ 
■onilly  on  either  of  the  defendants  in  said  cause. 

"^S.  There  is  nothing  in  the  attachment  proceedings  to  show 
fiiat  the  copy  of  the  declaration  was  served  upon  either  of  the 
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menoe  a  suit  in  the  circuit  court  for  the  county  of  K<\lVyffV*, 
in  said  state,  against  Waldron  K.  Noteware  and  George  H. 
Beebe,  by  filing  declaration  pursuant  to  the  statute  in  such 
case  made  and  provided.  This  writ  was  signed  by  the  clerk 
of  the  court,  and  issued  under  its  seal,  and  was  returnable  on 
the  second  day  of  October,  1888.  Under  this  writ  the  shmff 
seized  the  property  in  dispute  on  the  eighth  day  of  September, 
had  it  appraised,  and  on  the  twenty-ninth  day  of  Septem- 
ber personally  served  the  defendants  with  a  true  and  certified 
copy  of  the  writ,  together  with  a  true  and  certified  copy  of  the 
inventory  and  appraisal  of  the  property  seised. 

It  is  the  settled  law  of  this  state  that  there  can  be  no  valid 
writ  of  attachment  without  a  sufiBcient  affidavit 

There  are  two  objections  to  the  validity  of  the  writ,  whidi 
are  the  only  ones  of  sufficient  importance  to  demand  notice: 
1.  The  affidavit  was  not  entitled  in  the  cause  in  which  it  was 
required  to  be  filed;  2.  The  affidavit  was  not  in  £act  filed  with 
the  clerk  before  the  writ  issued. 

The  formal  requisites  of  an  affidavit  are  the  title,  venos^ 
signature,  juraf,  and  authentication.  This  affidavit  containa 
all  the  formal  parte,  except  the  title  or  entitling  in  the  causa 
The  general  rule  is,  that  the  affidavit  must  be  entitled  in  the 
suit  in  which  it  is  to  be  used.  If  there  be  no  suit  pending  at 
the  time,  of  course,  the  affidavit  must  not  be  entitled.  If  a 
suit  be  pending,  and  the  affidavit  is  entitled  in  a  auit  nol 
pending,  the  affidavit  is  a  nullity. 

It  is  stated  that  the  reason  why  the  affidavit  must  be  prop* 
erly  entitled  is,  that  otherwise  perjury  cannot  be  assigned 
upon  it.  And  it  is  said  that  this  rule  had  its  origin  in  Eng- 
land. But  an  examination  of  the  English  cases  will  show 
that  the  rule  there  laid  down  was,  that  affidavits  for  attach- 
ments for  contempt  and  to  hold  to  bail,  and  others  of  that 
class,  made  when  no  suit  was  pending,  if  entitled,  would  be 
nullities,  because  no  suit  was  pending  in  which  they  were 
entitled,  and  hence  perjury  could  not  be  assigned  upon  them; 
but  none  of  them  decide  if  an  affidavit  is  made  and  used  in  a 
cause  pending,  and  is  not  entitled,  that  perjury  cannot  be  as- 
signed upon  it.  This  seems  to  be  the  test  of  sufficiency,  so  &r 
as  this  formality  is  concerned. 

It  was  held  in  41  Eng.  L.  &  Eq.  214,  that  perjury  would  lie, 
although  the  affidavit  was  not  entitled  in  all  the  names  of  the 
defendants:  1  Russell  on  Crimes,  068.  And  in  2  Eng.  L.  A 
Bq.  236,  it  was  held  that  the  title  need  not  have  been  writtea 
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upon  the  affidavit  when  made,  if  it  be  shown  that  it  was  made 
fer  the  purposes  of  the  suit  in  which  it  was  filed,  and  for  no 
other  purpose.  It  was  also  held  in  King  v.  Harringiony  14 
Mich.  540,  that  an  affidavit  not  entitled  is  sufficient  if  it  refers 
to  another  paper  appended  which  is  properly  entitled.  In  such 
ease,  it  must  be  assumed  to  have  adopted  the  title  by  refer- 
ence. 

Our  attention  has  not  been  called  to  any  authorities,  in  our 
own  state  or  elsewhere,  where  it  has  been  held  that  an  affidavit 
filed  in  a  pending  suit  not  entitled  is  a  nullity.  The  inquiry 
in  such  cases  is.  Has  the  affidavit  been  fully  identified  as 
having  been  filed  in  that  cause?  If  it  has,  then  the  want  of 
the  formality  of  a  title  is  of  no  consequence,  since  the  title  is 
for  the  purpose  of  identifying  the  suit  In  which  the  affidavit  is 
designed  to  be  used:  Harria  v.  LesUr^  80  111.  807.  In  this 
case,  the  affidavit  is  fully  identified  as  having  been  made  to 
be  used  in  the  cause  commenced  by  declaration,  and  as  a 
basis  for  the  attachment  writ.  It  is  attached  to  such  writ^ 
which  specifies  the  suit  by  the  names  of  the  parties,  and  when 
and  how  commenced.  In  civil  proceedings,  courts  may,  and 
often  do,  refuse  to  hear  affidavits  that  are  not  properly  entitled 
in  a  cause  read,  because  practice  requires  papers  read  in  ft 
cause  to  be  correctly  entitled. 

The  other  objection  will  now  be  noticed.  The  statute  pro- 
vides: **Ai  any  time  after  said  summons  or  declaration  shall 
have  been  personally  served  on  the  defendant  or  defendants, 
(V  either  of  them,  the  plaintifl*,  or  some  person  in  his  behalf, 
may  make  and  file  with  the  clerk  of  the  court  in  which  such 
action  shall  have  been  commenced  an  affidavit,  which  affidavit 
shall  conform  to  and  be  governed  by  the  provisions  of  section 
2,  chapter  114,  Revised  Statutes  1846,  and  being  chapter  140, 
Compiled  Laws.'' 

Section  8  (Howell's  Statutes,  sec.  8020)  enacts:  ''Upon 
filing  such  affidavit,  said  clerk  shall  issue  a  writ  of  attach- 
ment, which  writ  shall  recite  the  commencement  of  said 
action,"  etc 

Now,  we  have  the  undisputed  fact  that  the  clerk  did  issue 
the  writ  of  attachment,  and  that  an  affidavit  was  made, — 
everything  requisite  except  the  evidence  of  the  fact  of  filing 
by  the  indorsement  of  that  fact  upon  the  paper  by  the  clerk. 
This  indorsement  is  not  what  is  meant  by  the  statute  when 
it  says  the  plaintiff  may  make  and  file  with  the  clerk  an  affi- 
davit   A  paper  is  said  to  be  filed  when  it  is  delivered  to  the 
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proper  officer,  and  by  him  received  to  be  kept  on  file:  13  Yin. 
Abr.  211;  Bouvier's  Law.  Diet.  That  the  affidavit  waa  de- 
livered to  the  clerk,  and  by  him  received,  to  be  kept  on  file,  is 
•atisfactorily  evidenced  by  the  undiepnted  fact  that  be  issued 
the  writ  which  the  statute  only  permits  ''npon  filing  such  affi- 
davit.^ That  he  did  not  indorse  upon  the  affidavit  the  time 
it  was  received,  or  that  he  neglected  to  keep  it  on  file,  and  ai- 
tached  it,  or  permitted  it  to  be  attached,  to  the  writ,  did  not 
affect  the  validity  of  the  writ,  or  make  it  void.  The  presump- 
tions are,  that  it  was  filed  with  the  clerk  before  the  writ 
issued. 

In  Hubbardttcn  Lumber  Co.  v.  Covert^  86  Mich.  254,  it  was 
laid  down,  and  supported  by  authority,  that  where  two  acts 
are  to  be  done  at  the  same  time,  that  shall  take  efiTect  first 
which  ought  in  strictness  to  have  been  done  first  in  order  to 
give  it  effect.  If  the  affidavit  had  been  taken  from  the  fiiles 
without  authority,  it  had  been  returned  thereto  again,  and  was 
with  the  files  of  the  case  when  offered  in  evidence.  No  qnee- 
tfon  was  made  as  to  its  identity.  Had  there  been,  it  could 
have  been  supplied  by  oral  proof.  We  have  had  occasion  in 
probate  proceedings  to  disregard  objections  made  to  want  of 
the  indorsement  of  the  time  of  filing  papers  when  they  were 
produced  from  the  proper  office,  and  sufficiently  identified. 
The  court  erred  in  not  admitting  the  files  and  records  in  evi- 
dence. 

The  judgment  is  reversed,  and  a  new  trial  granted. 

FiLiMQ  or  Papkrs,  What  is,  and  Evidincb  therkov.  — The  word  **fDe* 
h  derived  from  the  Latin  JUttm,  signifying  a  thread,  and  its  present  appli- 
cation  ia  evidently  drawn  from  the  ancient  practice  of  placing  papen  vpoa 
a  thread,  or  wire,  for  eafe-keeping.  The  origin  of  the  term  clearly  indioatea 
that  the  filing  of  a  paper  can  only  be  effected  by  bringing  it  to  the  notica  o£ 
the  officer,  who  anciently  pnt  it  npon  the  thread,  or  wire;  and,  aooordnigly, 
ander  the  modem  practice,  the  filing  of  a  document  ti  now  generally  under* 
•tood  to  consist  in  placing  it  in  the  proper  official  cnatody  by  the  party 
charged  with  the  duty  of  filing  it»  and  the  receiving  of  it  by  the  officer,  to  be 
kept  on  file:  P/uV/rps  v.  Beene,  38  Ala.  248;  Holman  v.  ChevailUer,  14  Tex. 
337;  Gorham  v.  Sv/mmer^  25  Minn.  81;  Naylcr  v.  Moody,  2  Blackl  247. 
The  most  accurate  definition  of  filing  a  paper  is,  t|iat  it  is  its  delivery  to 
the  proper  officer,  to  be  kept  on  file:  Ctmniy  Commisahnen  v.  Stale,  24  Fla. 
K;  12  Am.  St  Rep.  183;  Peterson  v.  Tayhr,  15  Ga.  483;  60  Am.  Dee.  706; 
Fmtr$  V.  State,  87  Ind.  148;  King  v.  Penn,  43  Ohio  81  57.  Other  defi- 
nitions of  similar  import  may  be  found,  expressed  in  slightly  different 
phraseology.  Thes  a  document  may  properly  be  said  to  be  filed  with  the 
town  clerk  when  it  is  placed  in  bis  official  custody,  and  deposited  in  the 
phice  where  his  official  papers  and  records  are  usually  kept:  Heed  ▼.  InkM' 
mnie  vlf  Acton,  120  Mass.  131.    A  paper  in  a  case  is  deemed  to  be  filed 
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when  delivered  to  the  clerk  for  that  pvrpoee,  and  the  olerk*i  feet 
ftH  if  demanded:  Tregandfo  T.  C<mianche  Mill  etc  Co,.  07  CSrL  601.  A 
papv  is  aaid  to  be  filed  when  delivered  to  the  derk  of  the  coort,  to  be  kepi 
vith  the  papers  in  the  caose:  Bngleman  v.  StaU.  2  Ind.  91;  52  Am.  Deo.  4M. 
Filing  a  paper  consistB  in  presenting  it  at  the  proper  oflBoe,  and  leaving  it 
there  deposited  with  the  papers  in  snch  office:  Jiishop  v.  Cool;  13  Barb.  326; 
aiid  when  so  filed,  it  is  considered  an  exhibition  of  it  to  the  court,  and  the 
elerk's  office  in  which  it  is  filed  represents  the  court  for  that  purpose:  Lani' 
Ml  V.  FalU,  6  Ind.  309.  Filing  consists  simply  in  placing  the  paper  in  the 
hands  of  the  clerk,  to  be  preserved  and  kept  by  him  in  his  official  custody 
ai  an  archive  or  record,  of  which  his  office  becomes  henceforward  the  only 
proper  repository;  and  it  is  his  duty,  when  the  paper  is  thus  placed  in  his 
cutodv,  or  filed  with  him,  to  indorse  upon  it  the  date  of  its  reception,  and 
retain  it  in  his  office,  subject  to  inspection  by  whomsoever  it  may  concern; 
sad  that  is  what  is  meant  by  his  filing  the  paper.  But  where  the  law  re- 
qairss  or  anthoriies  a  party  to  file  it,  it  simply  means  that  he  shall  place  it 
ia  the  official  cnstody  of  the  clerk.  This  is  all  that  is  required  of  him;  and 
if  the  officer  omits  the  duty  of  indorsing  upon  it  the  date  of  the  filing,  that 
vin  not  prejudice  the  rights  of  the  party:  Hblman  v.  ChevaUUert  14  Tex.  339; 
PlaOipt  V.  Beene,  38  Ala.  248.  This  rule  seems  to  be  universal  in  its  applica- 
tion to  all  documents,  of  whatever  nature,  which  the  law  requires  to  be  filed. 
It  is  generally  held  that  the  indorsement  or  certificate  of  the  elerk  upon  the 
paper  is  not  a  necessary  part  of  the  filing,  but  only  evidence  thefeof :  BetU' 
am  V.  Bmdd^  21  Ark.  578;  OaU  v.  Walls,  28  Id.  244;  Pwaen  v.  Stale,  87  Ind. 
144;  Petermm  v.  Taylor,  15  Oa.  483;  60  Am.  Dec  706;  Ctnmt^  Oommieakmen 
V.  State,  24  Fla.  66;  12  Am.  St.  Rep.  183;  WiUingham  v.  Staie,  21  Fla.  761- 
789;  Kmg  v.  Petm,  43  Ohio  St.  67;  Hainee  v.  Lindee^,  4  Id.  90;  I^immone  v. 
Wettfatt,  33  Id.  221.  The  principles  of  law  above  laid  down  have  been  ap- 
plied to  the  filing  of  a  location  of  land  for  a  school-house:  Reed  v.  IiUiaUtante 
qfArion,  120  Mass.  130;  to  the  filing  of  an  indictment:  Englenum  v.  State,  8 
lod.  91;  62  Am.  Dec.  494;  WiUingham  v.  SUOe,  mpra;  to  a  transcript  on 
appeal  in  a  criminal  case:  Powere  v.  Stale,  eupra;  also  in  an  action  in  eject- 
ment: Jiimmont  v.  Weetfall,  eupra;  also  to  a  transcript  on  appeal  from  a 
justice's  judgment:  Pmdere  v.  Yager,  29  Iowa,  468;  and  when  snoh  tran* 
acs^  is  received  by  the  derk  of  the  higher  court,  it  is  filed,  whether  he  in- 
dorses the  filing  on  it  or  not:  WeecoU  v.  Eccke,  3  Utah,  268;  also  in  a  fo»w 
dosore  proceeding:  Lamaom  v.  FaUe,  6  Ind.  309;  to  a  brief  of  the  evidenoe 
taken  in  the  trial  court:  Petereon  v.  Taylor,  eupra;  to  eleotioin  retnmss 
OamUy  Commieskmere  v.  State,  eupra;  a  petition  in  enror:  King  v.  Peun. 
eupra;  a  warrant  deputinng  an  under-sheriff  to  sell  land  under  an  exeen* 
tioo:  Hainee  v.  Lindeey,  eupra;  an  affidavit  of  death;  Hobnan  v.  CheeaUlkrt 
eupra;  an  assessment  list:  Beltleon  v.  Budd,  eupra;  demurrers:  Tregambo  v. 
Gmutnehe  Mill  etc,  Co.,  67  CaL  601;  a  remittitur  from  the  higher  court:  Jonee 
T.  State,  67  Ga.  240;  articles  of  incorporation:  Johneon  v.  Cratqfordeuille  etc. 
B.  B.  Co,.  11  Ind.  280. 

A  mortgagee  of  chattels  is  not  bound  to  do  anything  more  than  to  deliver 
the  mortgage  to  the  proper  officer  and  at  the  proper  office,  or  to  any  person 
who  has  charge  of  the  office.  So  where  the  office  of  town  derk  was  vacant^ 
and  there  was  a  person  who  had  charge  of  the  office,  and  who  received  a  chat- 
Id  mortgage  left  for  filing,  indorsmg  on  it  the  date  of  filing,  and  plaeing  it 
among  the  chattd  mortgages  in  the  office,  this  was  hdd  a  valid  filing:  Bishop 
V.  Cook,  13  Barb.  326.  And  agsin,  where  the  derk  was  absent^  and  a  derk 
in  his  stoie,  who  had  charge  of  the  office,  recdved  and  filed  a  chattd  meet* 
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g^e,  this  was  held  a  yalid  filing:  Dodgt  t.  Porter^  18  BaxlK  194,     Thm  word 

"filed,**  M  applied  to  a  chattel  mortgage,  does  not  indnda  the  indonuig  and 
iDdezing  prescribed  by  the  statate,  bnt  such  mortgage  is  filed  when  it  is  de- 
livered to  and  reoeired  and  kept  by  the  proper  ofiicer  for  the  purpose  of 
notice  mentioned  in  the  statute:  Ottrman  ▼.  ^Kfiifii€n^  25  Minn.  81;  Hathawoff 
T.  HowU,  54  N.  Y.  97;  People  t.  Brieiol,  35  Mich.  28.  In  relation  to  a  OMMrt- 
gage,  it  is  held  in  OaU  t  WaUe^  87  Ark.  244»  that»  to  secure  a  party  his  faQ 
rights  nnder  the  registry  laws,  the  snbstantial  act  to  be  done  is  to  take  the 
writing  or  instrument,  and  cause  it  to  be  placed  on  file  for  record  in  the  office 
where  such  instruments  are  to  be  recorded,  and  to  pay  the  fees  allowed  by 
law  for  recording;  and  such  deposit  may  be  made  with  the  person  in  charge 
or  custody  of  the  office;  and  being  so  deposited  with  a  person  having  eontiol 
of  the  ofiice  for  the  time  being,  it  does  not  devolve  upon  the  party  to  show 
that  his  writing  was  put  in  the  hands  of  the  recorder  or  his  deputy;  the  one 
in  charge  and  performing  the  duties  of  the  offioe  has  sufficient  anthority  for 
such  purpose.  The  same  ruling  was  made  as  to  a  deed  in  Cock  t.  BaUt  1 
Gilm.  575.  Where  the  statute  requires  that  the  envelope  containing  the 
deposition  shall  be  indorsed  with  the  title  of  the  cause  and  the  name  of  the 
officer  taking  the  same,  and  by  him  shall  be  transmitted  to  the  derk  of 
the  court  where  the  action  is  pending,  it  has  been  held  that  while,  in  stziot 
terms,  the  title  of  a  case  includes  the  title  of  the  court  where  the  esse  aS 
pending,  yet  when  the  deposition  is  directed  to  the  clerk  of  the  proper 
court,  and  otherwise  sealed  up,  indorsed,  and  transmitted  in  due  form,  fhe 
failure  to  state  the  title  of  the  court  fully,  by  indorsement^  is  not  sufficient 
ground  to  suppress  the  deposition  In  other  words,  this  is  a  sufficient  filing: 
Whittaker  v.  Voorheee,  38  Kan.  71. 

In  order  to  make  a  filing  valid,  it  must  be  shown  that  the  instrument  was 
delivered  to  the  proper  offioer  for  the  purpose  of  filing:  Lammm  ▼.  FalUf  $ 
Ind.  309.  When  the  statute  provides  that  a  filing  fee,  payable  to  the  public, 
must  be  paid  in  advance,  the  instrument  is  not  filed  until  the  fee  is  paid, 
though  it  is  left  in  the  custody  of  the  filing  offioer:  Pindere  v.  Yager^  29  lowst 
468.  When  the  filing  fee  is  payable  to  the  officer  in  advance,  he  may  waive 
it  by  receiving  the  paper  without  payment,  and  the  paper  is  filed  from  the 
time  it  is  so  received:  Tregantbo  v.  Corfianehfi  efe.  Co.,  57  GaL  501.  A  copy 
of  a  written  instrument  upon  which  a  pleading  is  founded  is  filed  with  tiM 
pleading  if  it  is  set  out  at  length  in  the  pleading  itself:  Lanuon  t.  FaUi,  $ 
Ind.  809.  Where  a  clerk  certified  that  certain  papers  transcribed  were  true 
and  correct  copies  of  the  original  paper  "among  the  files**  in  his  office^  it 
was  held  that  though  the  language  was  not  as  definite  as  it  might  be,  still  it 
was  sufficient  to  warrant  the  conclusion  that  such  paper  being  among  the 
files  was  itself  filed:  Slate  v.  Board  qf  Squaiiaation,  7  Nev.  83.  The  verifica- 
tion of  a  claim  against  an  insolvent  estate  is  not  filed,  within  the  meaning  of 
the  statute,  when  it  is  merely  placed  by  the  creditor's  attorney  in  the  pro- 
bate judge's  office,  in  the  box  appropriated  to  such  papers,  without  the 
knowledge  of  the  judge  or  his  clerk,  and  without  calling  the  attention  of 
either  of  them  to  it  until  the  expiration  of  the  time  allowed  for  the  filing  of 
such  claims:  PlaliipB  v.  Beene*e  Adm'r,  38  Ala.  248.  But  such  a  claim  is  val- 
idly filed  if  a  copy  thereof  is  delivered  to  such  judge  or  his  clerk  within  the 
time  specified  in  the  statute:  Ervm  v.  McOuirt,  44  Id.  499. 

Although,  as  shown  above,  it  has  generally  been  held  that  the  duties  in  the 
way  of  indorsing,  recording,  indexing,  etc.,  imposed  upon  the  filing  offioer 
after  the  paper  has  been  delivered  to  him  for  the  purpose  of  filing,  do  not 
eonstitute  any  part  thereof  so  far  as  the  party  depositing  the  paper  is  ooD- 
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eened  IFofodng  t.  Fljf,  2  Cold.  486;  Wegeoit  ▼.  Bedes,  3  Utah,  258;  PJlr- 
MOM  T.  Btfiid,  1  Brad.  App.  145;  McKenth  r.  State,  24  Ark.  636),  itiU 
•ome  aatbority  ii  found  for  the  proposition  tliat  no  paper  can  be  oonttdered 
aa  filed  nntQ  the  proper  indorsement  of  the  clerk  is  fonnd  thereon;  thai 
merely  depositing  it  with  the  proper  officer  does  not  oonstitate  a  filing:  Ahnj^ 
▼.  Ske&if  Co.t  1  Flip.  104;  and  that  it  is  the  duty  of  the  party  depositing 
the  paper  to  see  that  the  officer  makes  the  proper  indorsement  thereon:  Ford 
▼.  Brookg,  35  La.  Ann.  151.  In  Missonri,  it  is  held  that  the  word  "  filed,*'  aa 
need  in  tha  statute  in  relation  to  a  bill  of  exceptions,  has  a  broader  signifi- 
cation than  the  mere  indorsement  to  that  effect,  and  comprehends  more  es- 
pecially, in  ite  proper  interpretation,  the  entry  made  by  the  clerk  on  the 
record,  by  which  the  fact  that  it  has  been  allowed  is  announced  and  properly 
eridenced.  It  must  appear  by  an  entry  of  record,  in  the  record  proper,  that 
the  hill  of  exceptions  ¥ras  filed.  Neither  the  indorsement  of  the  clerk  on 
the  bill  of  exceptions  as  "filed,"  nor  the  statement  of  the  jadge  that  it  waa 
signed,  sealed,  and  made  part  of  the  record,  or  both,  will  suffice.  There 
must  ba  a  record  entry  that  it  was  filed:  FiUkenon  r.  Houit,  55  Mo.  302; 
Jokamm  v.  Bodges^  65  Id.  589;  Pope  t.  Thcmpomi,  66  Id.  601. 

This  would  seem  to  be  a  special  rule  relating  solely  to  biUs  of  exceptions; 
lor  in  Baker  ▼.  Henry ,  63  Mo.  517,  where  a  report  of  a  probate  sale  of  land 
was  sought  to  be  read  in  evidence,  and  objected  to  on  the  ground  that  it  w%m 
not  marked  *'  filed,**  the  court  said  that  it  did  not  regard  the  objection  as  weU 
founded,  because  '*  the  mere  indorsement  by  the  clerk  on  the  paper  is  not  the 
aole  constituent  element  of  filing  that  paper,  for,  in  legal  contemplation,  the 
ptesentati<m  and  delivery  of  the  paper  to  the  court  or  officer  is  the  filing, 
which  dates  from  its  receipt  by  the  clerk  and  lodgment  in  his  office,  although 
the  clerk*s  indorsement  is  the  highest  legal  evideiice  of  the  filing." 

In  ^oyd  V.  Detmond,  79  Cal.  250,  an  action  on  a  sheriff's  official  bond  for 
damages  for  negligence  in  failing  to  return  an  order  of  sale  of  mortgaged  prop- 
erty, it  was  held  that  it  was  not  a  sufficient  defense  to  show  that  the  return  was 
found  in  the  clerk's  office  without  a  file-mark,  among  a  bundle  of  papers  where 
looae  papers  were  not  usually  kept,  there  being  no  evidence  either  in  the  sher^ 
iff 's  or  ^  clerk's  offices  showing  that  a  return  had  been  made  to  or  filed  in  the 
derk's  office.  The  court  said:  "  It  is  contended  that  it  was  not  necessary  to 
sibow  the  filing  by  the  written  indorsement  of  the  clerk  on  the  paper,  but 
that  the  fact  might  be  proved  by  paroL  This  may  be  conceded  for  the  pur^ 
posss  of  this  case,  although  we  do  not  wish  to  be  understood  as  so  holding. 
Bot  if  the  filing  can  be  proved  by  parol,  the  proof  must  show  an  actual  de- 
livery of  the  paper  to  the  clerk  or  to  one  of  his  deputies,  and  the  proof  ahould 
be  dbar  and  positive.  It  is  not  enough  to  show  the  paper  in  the  office  of  the 
dark.  It  must  be  delivered  to  him  for  the  purpose  of  filing."  This  ruling  is 
IB  conflict  with  the  doctrine  established  by  the  great  weight  of  authority,  that 
while  the  certificate  of  the  fib'ng  officer,  entered  upon  the  paper  at  the  time 
it  is  filed,  is  the  best  evidence  of  such  filing,  still  it  is  not  necessary  evi- 
denee,  and  in  its  absence  other  testimony  may  be  properly  received  to  prove 
that  the  paper  was  duly  and  properly  filed:  Jofinson  v.  Cratq/brdemUe  etc 
it  JZ.  Ox,  11  Ind.  280;  Peterwn  v.  Taylor,  15  Ga.  483;  60  Am.  Dec  705; 
MagkmoM  t.  State,  2  Ind.  01;  52  Am.  Dec.  494;  Baker  v.  Henyy,  63  Mo.  517; 
Bettimm  ▼.  Budd,  21  Ark.  578;  WOlbigham  v.  StaU,  21  Fla.  788,  789. 

While  the  decision  in  the  California  case  from  which  the  above  quotation 
VBs  made  may  have  been  and  probably  was  correct,  under  the  peculiar  cir- 
— ittanfts  of  the  case,  the  language  in  which  the  court  announced  it  was,  in 
Mr  judgment^  misleading,  if  not  positively  erroneous.    The  benefit  of  the 
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weU-MUled  nU,  tlwt «  paper  ia  to  be  deemed  filed  when  left  in  proper  ollidal 
ciutody  for  the  pnrpoee  of  filing,  most  be  reduced  to  its  minimnm,  —  indeed  ii 
moet  be  eabetanti&lly  deitruy ed,  —  if  to  entitle  one  to  Invoke  the  operation  of 
the  rule  he  must  prove  clearly  and  positively  an  actual  delivery  of  the  papor 
to  the  officer  for  filing.  After  the  lapse  of  any  oonaiderable  period  of  tioM^ 
ihe  circuniatanoeo  under  which  a  paper  ^irao  left  for  filing,  or  the  fact  that  it 
waa  filed  at  all,  must  be  either  dimly  remembered  or  altogether  forgotten. 
8ven  when  remembered,  it  cannot  ordinarily  be  expected  that  the  person  re- 
tying  upon  the  paper  as  filed  will  be  able  to  ascertain  or  recollect  by  wbem 
it  was  filed,  and  thus  make  his  testimony  availing.  The  better  presumption 
when  the  paper  is  found  in  the  custody  of  an  official  with  wWm  it  should  be 
€led  is,  that  it  was  in  fact  filed  with  him,  and  not  that  it  has  been  euRepti* 
tionsly,  fraudulently,  and  without  any  actual  filing  placed  with  tilt  otb« 
^pen  there  on  file. 


Johnson  v.  Spear. 

rn  MXCHIOAH,  IM.) 
MaSTEB  Alio  filBBTAHT  —  DUTT  AB  TO  MaCHINKBT  AHD  AfPLIANCB.  —  As 

between  employer  and  his  employee,  it  is  the  duty  of  the  master  to  fur- 
msh  suitable  machinery,  keep  it  in  proper  repair,  and  exercise  reeaoo- 
able  care  to  prevent  accidents.  This  duly  is  not  discharged  by  furnishing 
■oitable  machinery  and  appliances  in  the  first  instance.  The  employer 
must  see  that  they  are  kept  so^  and  exercise  reasonable  and  proper 
watchfulness  as  to  their  condition,  and  guard  against  dangers  liable  to 
arise  from  ordinary  wear  and  use  from  which  they  may  become  weak* 
ened  or  unfit  for  the  purpose  for  which  they  are  supplied. 

MAflTBR  AND  SbRVANT  —  DUTT  AS  TO  MaCBIKKBT  AND  APrUARCB. —Ths 

caro  required  of  a  master  in  furnishing  safe  nuichinery  and  applianoea 
for  the  use  of  his  employees  necessarily  has  relation  to  the  bnsine«s  in 
which  they  are  engaged,  the  wear  and  tear  upon  the  machinery,  and  the 
varying  exigencies  which  require  vigilance  and  attention  oonfonning  in 
amount  and  degree  to  the  circumstances  of  each  particular  caae. 

Mastkr  and  Servant  —  Duty  as  to  Save  Machinrbt  and  AppuANcn.  — 
It  ia  not  necessary,  to  entitle  a  servant  to  recover  for  injuries  arising 
from  defective  machinery,  that  the  master  had  actual  knowledge  of  sack 
defects.  It  ia  enough  to  show  that  if  he  had  exercised  reasonable  ears 
and  diligence,  he  would  have  ascertained  its  true  condition  by  examinsp 
tion  and  innpection. 

Kbglioencb — Butt  of  Owner  to  Keep  Machinery  in  Safs  OoNDinoN 
—  Liability  to  Third  Party.  —  Where  the  owner  furnishes  machinery 
to  a  contractor  while  work  is  being  done  upon  his  premisea,  and  injuy 
results  through  his  fault  in  not  keeping  it  in  suitable  and  safe  conditioa, 
he  ia  liable  to  any  servant  of  the  contractor  for  an  injury  reaulting  to 
him  from  defects  therein,  and  hia  liability  arises  out  of  hia  obligatioa  to 
provide  aafe  appliances  for  the  contractor  to  use,  and  to  keep  hia  prem* 
ises  in  aafe  condition,  independent  of  any  contract  provision  to  that 
effect. 

llfEGLIGENCB  —  OWNER*fl    DuTT  TO    ESKP    MACHINERY   AND  ApPUANCB  DT 

Safe  Condition  —  Liability  to  Third  Persons.  —  An  owner  who  far- 
Aifthea  a  atationary  engine  on  hia  premiaea,  and  the  applianoea  conneoldl 


June,.  1889.  J      Johnson  v.  Speab.  299 

ftarewitiiy  for  hoisting  coal,  to  «  oontractor,  it  boand  to  koop  the  ma- 
ohinery  and  prenuMa  in  safe  condition;  and  is  liable  for  an  injury  to  the 
eontractor's  servant  resulting  from  a  defect  in  the  machinery  of  which 
he  knew,  or  by  inspection  might  have  known. 


Hayden  and  Youngs  for  the  appellant. 
Ball  and  Hanseom^  for  the  defendant. 

Champun,  J.  Johnson  was  injured  while  unloading  coal 
from  a  vessel  moored  at  defendant's  dock. 

The  defendant  owns  a  coal-dock  in  the  citj  of  Marquette, 
sad  during  the  season  of  navigation  large  quantities  of  coal 
are  unloaded  thereon  from  vessels.  The  vessel  crews  have 
nothing  to  do  with  unloading  the  cargoes,  which  was  done  by 
means  of  a  small  engine  and  apparatus  belonging  to  defend- 
ant, placed  on  the  dock,  and  operated  by  an  engineer  employed 
by  defendant,  by  means  of  which  large  iron  buckets  loaded 
with  coal  in  the  hold  of  the  vessel  were  hoisted  out  of  the  hold, 
elevated  to  a  platform,  and  dumped  into  barrows,  and  wheeled 
to  diflTerent  places  upon  the  dock. 

With  the  engine,  and  as  a  part  of  the  appliance  used  for 
hoisting  cotiL  and  furnished  by  defendant,  was  used  a  chain 
about  thirty  feet  long.  The  links  were  from  five-eighths  to 
seven-eighths  inch  round  iron  when  the  chain  was  new.  One 
end  of  the  chain  was  made  fast  to  a  drum,  the  other  end  being 
Aistened  to  a  rope,  which  ran  through  pulleys  fastened  to 
blocks  in  the  rigging  of  the  vessel,  nearly  over  the  hatchways, 
and  to  this  rope  the  buckets  were  attached,  which  were  filled 
in  the  hold  of  the  vessel,  and  drawn  up  by  the  engine  to  the 
pUtfonn. 

The  chain  would  be  alternately  wound  about  the  drum  and 
onwound  in  the  work  of  hoisting  and  lowering  the  buckets. 
The  weight  of  a  bucket  filled  with  coal  is  about  250  pounds. 

For  the  last  five  vears  the  defendant  has  unloaded  at  his 
dock  ten  thousand  tons  of  coal  a  year.  For  the  season  of  1887 
the  defendant  had  a  verbal  contract  with  one  George  Watkins 
for  unloading  coal.  The  defendant  testified  that 'Hhe  terms 
of  the  contract  were:  Twenty-one  cents  a  ton  on  coal  taken 
from  the  vessel  and  put  on  the  dock, — shoveled,  hooked  on, 
damped,  and  wheeled,  and  put  on  the  dock  at  my  satisfaction, 
—and  twenty-five  cents  a  ton  on  brick.  That  is  all  there  was 
to  the  contract.  I  furnished  engine,  wheelbarrows,  planks, 
platform,  and  horses.  He  furnished  the  shovels.  The  engine 
and  drum  included  the  chain  also.  Mr.  Watkins  hired  the 
men  necessary  to  do  the  work." 
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Mr.  Watkins  also  testified  that  tbe  terms  of  the  contract 
were,  that  Mr.  Spear  should  furnish  engine,  wheelbarrows, 
planks,  and  everything  except  shovels.  He  (Watkina)  hired 
his  own  men,  and  discharged  them. 

It  appears  that  Mr.  Berry,  the  engineer,  worked  for  Mr. 
Spear,  who  also  employed  a  foreman,  by  the  name  of  Taylon 
to  see  that  the  work  was  properly  done,  but  be  had  nothing 
to  do  with  the  men  in  unloading.  Nothing  was  said  in  the 
contract  between  Mr.  Spear  and  Mr.  Watkins  as  to  who  should 
keep  the  apparatus  used  for  hoisting  in  repair  and  fit  for  nse. 
Mr.  Spear  testified  that  it  was  his  place  to  buy  new  chains 
when  the  old  ones  were  worn  out;  that  he  was  to  be  notified  of 
the  need  by  the  contractor;  that  contractors  had  nothing  to 
do  with  the  buying  of  chains;  that  he  received  no  notification 
from  his  contractor,  previous  to  the  time  of  this  breakage,  that 
a  new  chain  was  needed,  and  had  no  knowledge  of  any  defect 
in  this  chain  which  would  render  it  insufiScient  for  the  busi- 
ness for  which  it  was  used. 

It  appeared,  upon  cross-examination,  that  he  had  bought 
five  new  chains,  and  never,  but  one,  personally.  The  others 
were  bought  upon  the  judgment  of  his  foreman,  and  whenever 
he  thought  it  necessary  for  snfety.  He  also  testified,  upon 
cross-examination,  as  follows:  ''When  the  chain  was  mended, 
I  presume  the  price  of  mending  was  charged  to  me.  When  a 
new  chain  was  got,  the  price  was  charged  to  me.^ 

The  bearing  of  this  testimony  will  become  evident  when  the 
plaintiff's  claim  is  considered.  He  claims  that  he  Was  in  the 
hold  of  a  vessel,  shoveling  coal  into  a  bucket,  when,  in  draw- 
ing up  or  hoisting  the  bucket,  the  chain  broke,  and  the  bucket 
fell  into  the  hold,  and  injured  him.  He  claims  that  the  chain 
was  so  worn  as  to  become  weakened  and  dangerous  for  the 
purpose,  and  that  it  was  the  defendant's  duty,  not  only  to  fur- 
nish, in  the  first  instance,  safe  machinery  and  appliances  to 
do  the  work  of  hoisting,  but  it  was  his  duty  to  inspect  the 
machinery  and  appliances,  and  see  that  it  remained  safe  and 
sufficient  for  the  use  to  which  it  was  applied;  that  the  defend- 
ant neglected  this  duty,  and  by  reason  of  such  neglect  tbe 
plaintiff  was  injured. 

The  plaintiff  was  not  employed  by  the  defendant.  He  was 
employed  by  Watkins.  The  relation  of  master  and  servant 
did  not  exist  between  them,  and  the  plaintiff  cannot  predicate 
a  right  of  action  based  exclusively  upon  that  relation.  Ab 
between  the  employer  and  his  employees,  it  is  the  duty  of  tbe 
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master  to  fornisb  suitable  macbinery,  and  to  see  that  it  is 
kept  in  proper  repair,  and  he  is  bound  to  exercise  reasonable 
care  to  prevent  accidents.  His  duty  is  not  discharged  by  fur* 
nishing  suitable  machinery  and  appliances  in  the  first  instance, 
and  fit  and  proper  for  carrying  on  the  business,  but  he  is  in 
duty  bound  to  see  that  they  are  kept  so.  He  must  exercise 
reasonable  and  proper  watchfulness  as  to  their  condition,  and 
guard  against  dangers  liable  to  arise  from  ordinary  wear  and 
use,  from  which  they  may  become  weakened,  or  unfit  for  the 
purpose  for  which  they  are  supplied. 

The  care  required  necessarily  has  relation  to  the  parties, 
the  business  in  which  they  are  engaged,  the  wear  and  tear 
upon  the  machinery,  and  the  varying  exigencies  which  re- 
quire vigilance  and  attention  conforming  in  amount  and  de- 
gree to  the  circumstances  of  each  particular  case.  It  is  not 
necessary,  in  order  to  recover  for  injuries  arising  from  defect- 
ive machinery,  that  the  master  had  actual  knowledge  of  such 
de&ets,  but  it  is  enough  to  show  such  facts  and  circumstances 
to  exist  thai,  if  he  had  exercised  reasonable  care  and  diligence, 
he  would  have  ascertained  its  true  condition  by  examination 
and  inspection.  In  such  case,  it  is  said  that  he  ought  to  have 
known  its  condition,  and  he  is  held  to  be  as  equally  liable  as 
if  he  had  known  it. 

Under  the  contract  between  defendant  and  Watkins,  it  was 
the  duty  of  defendant  to  exercise  supervision  over  the  engine 
and  its  appliances  for  hoisting,  and  to  inspect  its  condition, 
and  keep  it  in  a  condition  so  that  it  would  be  safe  for  use  in 
the  business  of  unloading  vessels. 

The  principles  above  enunciated  apply  to  the  relation  of  mas- 
ter and  servant  It  does  not  follow,  however,  that  the  defend- 
ant is  not  liable  for  injuries  which  may  be  received  by  those 
persons  employed  by  his  contractor  to  unload  vessels  at  his 
dock.  If  the  injuries  result  from  the  negligence  of  the  de- 
fendant while  work  is  being  done  upon  his  premises,  and 
through  his  fault  in  not  keeping  them  in  a  suitable  and  safe 
oondition,  be  is  liable  to  any  servants  of  the  contractor  for 
injuries  resulting  to  them  from  defects  therein;  not  because 
there  is  any  contract  obligation  between  the  parties,  but  aris- 
ing out  of  his  obligation  or  duty  to  provide  safe  appliances 
Cor  the  servants  of  the  contractor  to  use,  and  to  keep  his  prem- 
ises upon  which  such  servants  are  at  work  in  a  reasonably  safe 
eonditioD,  whether  the  contract  provides  for  it  or  not:  Wood 
m  Master  and  Servant,  p.  699,  sec.  837;  Coughtry  v.  Ohhe 
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WooUn  Co.,  56  N.  Y.  124;  15  Am.  Rep.  387;  B<mer  r.  Peai$, 
L.  R.  1  Q.  B.  Di¥.  821,  828. 

The  contractor,  in  ihie  case,  was  emplog^ed  to  do  a  particnlai 
job,  continuing  tbroogboot  the  season  of  navigation;  namelj, 
that  of  unloading  coal  at  twenty-one  cents  a  ton.  The  de- 
fendant  furnished  the  outfit,  which  included  a  stationary 
engine  upon  his  premises,  and  the  appliances  connected  there- 
with, in  hoisting  the  coal  from  the  vessels  to  his  dock.  The 
circumstances  left  the  proprietor  charged  with  the  duty  which 
regularly  attached  to  him  to  see  that  the  machinery  and  ap- 
pliances so  furnished  did  not  endanger  the  safety  of  others. 
Indeed,  it  could  not  well  be  otherwise.  It  certainly  was  not 
the  duty  of  the  contractor  to  repair  the  engine  or  machinery, 
or  to  buy  new  chains  or  ropes  to  take  the  place  of  such  as 
should  wear  out  or  become  defective;  and  if  it  was  not  the 
contractor's  duty  to  repair  or  buy  new  machinery,  and  if  the 
duty  did  not  rest  upon  the  proprietor,  there  would  be  no  rem- 
edy for  injuries  occurring  through  defects  and  unfitness  of  the 
engine  and  appliances  used  in  unloading  coal  for  defendant  at 
his  dock.  The  proprietor  cannot  thus  relieve  himself  from 
the  responsibility:  Mulchey  v.  Methodist  etc,  Soc,  125  Mass. 
487. 

It  is  analogous  to  that  class  of  cases  where  the  owner  of  real 
property  is  held  liable  to  any  one  who,  expressly  or  impliedly 
invited  upon  his  premises,  is  injured  by  a  concealed  defect 
thereon:  Elliott  v.  Fray,  10  Allen,  378;  87  Am.  Dec.  653;  Gil- 
bert  V.  Nagle,  118  Mass.  278;  Piekard  v.  Smith,  10  Com.  B., 
N.  S.,  470;  Holmes  v.  Northeastern  Ry  Co.,  L.  R.  4  Ex.  254; 
Powers  V.  Harlow,  43  Mich.  514;  51  Am.  Rep.  154;  Samudsofi 
V.  Cleveland  Iron  Mining  Co.,  49  Mich.  164,  170;  43  Am.  Rep. 
456;  McKone  v.  Michigan  Cent.  R.  R.  Co.,  51  Mich.  601;  47 
Am.  Rep.  496;  Bennett  v.  Louisville  eU.  R.  R.  Co.,  102  U.  S. 
580. 

The  circuit  judge  charged  the  jury  as  follows:  "Under  this 
contract  the  defendant,  Spear,  agreed  to  furnish  the  hoisting 
apparatus  and  certain  tools,  and  Watkins  to  furnish  the  rest 
Among  the  things  that  defendant  was  to  furnish  was  this 
hoisting  apparatus,  consisting  of  an  engine,  drum,  chain,  and 
rope.  Under  this  contract  it  was  the  duty  of  the  defendant 
in  the  first  instance  to  provide  a  chain, — for  that  is  all  we 
need  to  consider  in  this  case;  the  other  machinery  is  not  found 
fault  with, — it  was  his  duty  to  furnish  a  chain  which  was 
reasonably  safe  for  the  business  it  was  called  upon  to  da 


Jim6y  1889.]  Johnson  v.  Spear.  SOS 

When  the  defendant,  Spear,  had  done  that,  he  had  discharged 
his  duty  under  the  contract  between  him  and  Watkins,  and 
towards  Watkins's  employees.  Then  the  defendant,  Spear, 
mm^nQt  liable  4br  «n  ■aeeidenfr'that  '^^rfesnlted-firom  a  defect  in 
the  chain,  provided  that  it  was  proper  in  the  beginning,  until 
he  was  notified  that  there  was  a  defect  in  the  chain  which 
rendered  it  unsafe,  or,  in  the  absence  of  notification,  until  he 
had  actual  knowledge  that  such  was  the  case;  for  actual 
knowledge  will  take  the  place  of  any  notification  from  any- 
body.»' 

I  think  the  court  erred  in  laying  down  the  law  as  to  the  ex- 
lent  of  the  defendant's  duty  towards  persons  not  in  contract 
relations  with  him,  but  who  not  only  had  a  right  to  be  upon 
his  premises,  but  who  the  defendant  knew,  from  the  nature  of 
the  bnsiness  which  he  contracted  with  Watkins  to  do,  must  be 
employed  upon  his  premises.  He  knew  also  that  the  work 
they  were  employed  to  do  was  dangerous,  unless  the  machinery 
and  appliances  which  he  owned  and  famished  were  kept  in 
good  repair, and  free  from  defects  which  impaired  their  strength. 
He  knew  that  in  unloading  ten  thousand  tons  of  coal  a  year 
the  chain  would  hLve  to  be  wound  and  unwound  at  least  eighty 
thousand  times  if  unloading  from  a  single  hatch,  and  forty 
thousand  times  unloading  from  two  hatches  at  the  same  time. 
He  knew  that  this  constant  friction  would  wear  the  chain,  and 
the  longer  it  was  used  the  weaker  it  would  get.  He  testified 
to  there  having  been  five  new  chains  purchased,  and  there  was 
testimony  that  on  account  of  the  action  of  the  waves,  or  the 
listing  of  the  vessel,  the  buckets  were  liable  to  catch  upon  the 
hatch  or  plank  of  the  platform  as  they  were  being  hoisted,  and 
the  chain  would  be  subjected  to  a  strain  many  times  greater 
than  the  weight  of  the  coal;  and  the  testimony  showed  that 
there  had  been  frequent  breakages  of  the  chains  used  from 
some  cause.  Indeed,  the  frequent  purchases  of  new  chains 
aSbrd  strong  inference  that  on  account  of  the  wear  and  use 
they  had  become  unfit  for  the  service  with  safety. 

The  testimony  also  showed  that,  in  the  ordinary  work  of  un- 
loading, the  men  were  obliged  to  work  during  the  early  part  of 
the  unloading  directly  under  the  ascending  buckets,  and  the 
nature  of  their  employment  and  the  requirements  of  their  em- 
ployers would  not  permit  them  to  stand  and  watch  the  ascend- 
ing bucket  until  it  was  safely  landed  upon  the  platform,  or  its 
contents  emptied.  Consequently  their  position  was  one  of 
danger,  unless  the  machinery  and  appliances  for  holBting  w^^j^ 
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kept  safe.  Under  these  circumstances,  I  think  the  duty  dt 
examination  and  inspection  rested  upon  the  defendant,  and 
that  he  would  be  liable  if  he  knew,  or  could  have  known  by 
inspection,  of  the  weak,  worn,  and  insufficient  condition  of  the 
chain,  through  which  an  injury  resulted  to  the  men  engaged 
in  unloading  the  yessel. 

The  judgment  must  be  reyersed,  and  a  new  trial  granted, 
with  costs  of  both  courts. 

MlSTBB  AND  SbRTAHT — DuTT  OF  MaSTKR  WITH  RlSPSCr  TO  MACaiUKBT 

AND  Apfliamcks.  —  The  generml  rale  is,  that  the  master  most  ezerdae  ordi* 
nary  and  reasonable  oare  to  provide  his  servants  with  safe  and  snitaJMe  bm* 
^faineiy,  tools,  instramentSv  i^pliances^  and  means  with  whioh  to  perfsm 
tbeir  work:  Cft-jfim  v.  Botkm  He.  R.ILCo.^  148  Mass.  142;  12  Am.  St.  Rs^ 
90^  and  note;  AwMsm  ete.  ITy  Gk  ▼.  Oratov  41  Kaa.  747;  IS  Am.  8^ 
&tp.820. 
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[76  MlCBXOAN,  SO?.] 

OannvAL  Law.  —  OoinrxonoN  of  Assault  ahd  RAnrnaT  amovnts  ts  wm 
aoqaittal  of  a  charge  of  assault  to  do  great  bodily  harm. 

<2bimiral  Law  •  Fslomious  Assault  —  EvnnMCB.  ^  On  tiia  trial  eC  a 
charge  of  felooions  assault,  evidence  of  the  partionlan  of  a  pcevioiis  sf« 
fray  with  another,  at  whioh  defendant  was  not  presenti  and  not  forming 
part  of  the  afiay  with  which  he  is  charged,  is  inadmissible. 

CBnoNAL  Law.  —  Assault  with  a  Dbadlt  Wxapov  cannot  ba  jvstifisd 
when  the  party  assaulted  is  not  near  or  threatening  the  partj  ooaunit- 
ting  the  assault. 

•Orimiii AL  Law — Sklt-dbfinsi.  —  Doctrine  that  homioids  is  not  jnstifiabK 
except  in  cases  of  necessity,  may  have  some  application  in  other  oases  of 
willful  and  felonious  injury. 

'Oeimimal  Law — Self-djdvmsb.  —  A  violent  attack  is  a  anJBaiant  axcase  far 
going  beyond  the  mere  necessities  of  self-defense^  and  chastising  the  s^ 
gressor  within  bounds  not  exceeding  the  provocation. 

Crimih al  Law  —  Self-dxfxnsx.  —  The  provoker  of  an  attack  rnna  tfat 
risk  of  suffering  to  the  extent  of  the  natural  limits  cl  tiia  provoestisa 
offered,  although  the  punishment  inflicted  extends  beyond  the  nsPSSM 
ties  of  mere  self-defense. 

C.  B.  Potter  and  N.  A.  HamUUmf  for  the  respondents. 

8.  V.  R.  Trowbridge^  aiiomey^meral^  and  Oeorge  W,  Bridf 
«ian|  prosecuting  aitameyf  for  the  people. 

Campbell,  J.  Respondents  were  charged  by  informatioa 
with  assaulting  one  William  B.  Tyler,  with  intent  to  do  great 
bodily  harm,  less  than  the  crime  of  murder.    They  were  eoo> 
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▼ieied  of  assault  and  battery,  which  amounted  to  an  acquittal 
of  the  felonious  charge. 

The  case  is  peculiar  in  some  of  its  features,  and  the  finding 
of  (he  jury  must  have  been  suggested  by  legal  difficulties  in 
understanding  the  elements  of  such  offenses.  Tyler  was  very 
severely  punished;  but  it  is  bard  to  see  any  disposition  on 
the  part  of  defendants  to  do  him  permanent  injury  that  would 
disable  him.  On  the  other  hand,  if  they  are  believed,  he  gave 
them  great  provocation,  and  attempted  to  hurt  them  badly 
with  a  weapon.  The  testimony  is  not  denied  that  they  let 
him  up  when  he  begged  them  to,  which  does  not  indicate 
moch,  if  any,  malice. 

The  facts  in  brief  were  these,  colored,  perhaps,  by  circum- 
stsDoes:  Tyler  and  George  C.  Pearl,  the  father  of  defendants, 
who  is  an  old  man,  were  neighbors.  Tyler  was  a  highway 
officer,  and  on  the  day  in  question  was  cutting  brush  and 
timber  near  the  line.  Old  Mr.  Pearl  met  him,  and  while 
not  moving  towards  Tyler,  the  latter  went  up  to  him  with  a 
revolver.  The  old  man  attempted  to  draw  a  knife,  and  Tyler 
knocked  him  down.  There  was  no  testimony  indicating  that 
Tyler  had  any  reason  to  fear  an  attack.  He  made  the  attack 
himself,  and  the  only  pretext  he  gave  was  that,  some  three 
years  before,  the  old  man  had  used  threatening  language  about 
him.  Pnx>f  was  allowed  by  one  Brown  to  testify  about  such 
a  conversation  three  years  before.  All  of  this  was  improper, 
as  (he  attack  made  by  Tyler  on  the  old  man  was  not  in  pres- 
ence of  his  SODS,  or  a  part  of  that  affray,  and  furthermore,  it 
could  not  be  permitted  to  a  man  with  a  deadly  weapon  to 
assault  another,  who  was  not  near  him,  or  threatening  him. 
The  reception  of  the  evidence  about  the  old  man  was  injuri- 
ous, because  it  gave  a  color  to  the  subsequent  transactions 
which  was  not  proper. 

Upon  the  second  performance  of  the  morning,  the  parties 
were  directly  at  variance  in  their  testimony.  Tyler  swears 
that  he  was  attacked  first,  and  the  defendants  swear  that  they 
were  attacked,  or  that  one  of  them  was  attacked,  by  Tyler. 
According  to  Tyler,  it  was  about  half  an  hour  after  the  old 
man  left  that  the  firacas  with  the  sons  took  place,  and  he 
claims  he  was  taken  unawares.  But  there  can  be  no  doubt, 
according  to  his  own  testimony,  that  he  then  had  the  revolver 
m  his  hand,  and  if  he  did,  bis  story  is  not  credible.  But, 
however  this  may  be,  there  was  a  rough-and-tumble  fight,  in 
which  one  of  defendants  got  away  the  revolver,  and  in  the 
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SsLr-DiRif 81.  -—  Ai  to  when  ooa  aocused  of  homicide  may  Justify  the  k31« 
log  Qpoa  the  groond  of  eelf-defenaOp  and  when  not:  People  v.  Letmom,  71 
Mich.  298;  ante,  p.  259,  and  particnlarly  note.  At  to  the  right  of  erne,  who 
apprehends  apparent  danger  to  himself,  to  nse  a  deadly  weapon  in  self- 
defense:  People  V.  Chttdiee,  78  OsL  226,  ip  which  the  doctrine  of  eeif-defenM 
is  approved  as  laid  down  in  People  t.  lame^  SI  Id.  11& 

FoRMSR  AoQurrTAL  on  Ooiiyiecioir.  ~  A  defendant  may  be  convicted  of  s 
lesser  offiinse,  provided  such  lesser  ofibnse  is  indnded  in  the  greater  offense 
charged:  State  v.  Yanta,  71  Wis.  669;  sa  that  one  indicted  for  rape  may  be 
convicted  of  assault  and  battery:  Jones  v.  State^  118  Ind.  39;  and  one  in- 
dicted for  an  assault  with  intent  to  carnally  know  and  abuse  a  diild  may 
he  convicted  of  taking  indecent  liberties  with  the  person  of  inch  ^ild:  8iati 
T.  Ifeet,  39  Minn.  321. 

But  an  acquittal  or  conviction  of  a  lesser  offense  is  a  bar  to  a  prosecnticn 
for  a  greater  offense  of  the  same  nature  in  which  the  lesser  offense  is  in- 
cluded: Note  to  State  v.  LUtleJUld,  35  Am.  Rep.  339-345;  note  to  BoberU  v. 
State,  58  Am.  Deo.  544-546;  note  to  Peo]^  v.  BewUe^,  11  Am.  St  Repu  228^ 
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[78  MiCHIOAll,  S87.] 

PsnrcrPAL  ahd  Aqbnt  —  Agents*  Liauutttor  KoN-FBASAirGs.  — An  agent 
who  has  entire  control  of  the  premises  and  of  the  erection  of  a  building  for 
his  principal  is  liable  for  injuries  resulting  from  the  removal  of  a  walk  on 
the  premises  by  one  of  his  employees,  contrary  to  his  orders,  H  after 
such  removal,  he  knew  of  the  dangerous  oonditioii  of  the  premises  and 
allowed  them  to  remain  in  that  condition. 

P&iKaPAL  AMD  Agent — Misteasancx  of  Aobnt.  —  Misfeasance  may  in- 
volve the  omission  to  do  something  which  ought  to  be  done;  as  whers 
an  agent,  engaged  in  the  performance  of  his  undertaking,  omits  to  do 
something  which  it  is  his  duty  to  do^  under  the  circumstances;  as  whsn 
he  does  not  exercise  that  degree  of  care  which  due  regard  for  the  rigkti 
of  others  requires. 

James  W,  Blakely  and  Thomas  A.  WUson^  for  the  appellant 
W.  H.  Potts,  for  the  plaintiff. 

Morse,  J.  The  plaintiff  was  injured  on  the  twentieth  day 
of  October,  1885,  at  the  city  of  Jackson,  at  a  point  where  the 
sidewalk  had  been  removed  on  Main  Street,  adjoining  land 
then  owned  by  the  wife  of  defendant. 

The  defendant  was  engaged  in  the  erection  of  a  building  at 
the  corner  of  Park  Avenue  and  East  Main  Street.  He  testifies 
that  he  was  superintending  the  work  for  his  wife,  but  it  is  clear, 
from  his  own  testimony,  that  he  had  the  whole  charge  and 
control  of  the  building,  and  the  lot  upon  which  it  was  being 
•rected.     He  bought  the  materials  and  hired  the  men,  and  had 
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tbe  whole  oversight  and  direction  of  the  building.  As  he  saySi 
be  aetad  as  the  agent  of  his  wife.  Enough  of  the  sidewalk 
was  remoTed  while  the  building  was  going  on  to  permit  teams 
to  go  in  from  the  street  to  the  lot  The  wagons,  in  passing 
throQgh,  made  rats.  The  plaintiff  fell  into  one  of  these  rats 
in  the  night-time. 

The  sidewalk,  as  shown  by  the  record,  was  first  removed  by 
John  McNaughton,  a  grandson  of  the  defendant,  who  was 
hauling  brick  for  the  building  by  the  thousand.  This  was 
done  against  the  protest  of  the  defendant,  and  his  direction 
that  it  shoald  not  be  done.  He  testifies  that  he  ordered  it  put 
down  again,  and  he  thinks  it  was  done,  and  then  taken  up 
again.  He  says:  ''There  was  a  time  that  I  knew  the  walk  was 
op.  I  knew  they  drove  in  and  out  there  some.  There  was 
no  real  necessity  of  its  being  taken  up  further  than  to  go 
across.  They  oould  cross  with  a  light  wagon,  without  any 
tn>uble.'' 

The  walk  was  taken  up  some  time  in  the  summer,  and  re- 
mained so  until  after  the  plaintiff  was  hurt,  when  the  defend- 
ant ordered  it  put  down  again. 

It  was  manifest,  from  the  whole  evidence,  that  although  the 
defendant  did  not  direct  the  taking  up  of  the  sidewalk,  and 
would  not  in  the  first  place  consent  to  its  being  removed,  still 
he  knew  it  was  removed,  and  permitted  it  to  remain  torn  up, 
when  he  had  the  power  and  authority  to  replace  it,  or  have  it 
laid  down  again.  It  is  equally  clear  that  his  wife  had  nothing 
to  do  with  it  in  any  shape,  way,  or  manner. 

The  court  instructed  the  jury  as  follows:  '' Gentlemen,  if 
yoQ  believe,  from  the  evidence,  that  the  defendant  had  charge 
of  the  work  of  putting  in  the  foundation  and  erecting  the 
building  upon  the  lot  in  question,  and  had  the  care  of  the 
premises  to  which  the  sidewalk  belonged,  and  that  the  planks 
ef  the  sidewalk  were  removed,  although  by  some  persons  other 
than  the  defendant,  and  without  his  direction,  but  were  re- 
moved for  the  purpose  of  hauling  material  upon  the  lot  for  the 
eonstraction  of  the  building,  and  that  the  defendant  had  con- 
trol of  the  sidewalk,  and  knew  that  the  opening  through  it 
wu  used  for  hauling  building  material  upon  the  lot,  and  that 
the  sidewalk  was  in  fact  out  of  repair,  and  in  a  dangerous 
oondition  at  the  time  the  accident  occurred,  and  if  you  further 
find  that  the  defendant  was  guilty  of  negligence  in  permitting 
it  to  be  and  remain  open  and  out  of  repair,  and  in  a  dangerous 
condition,  and  in  consequence  thereof  the  plaintiff  was  injured 
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without  fault  on  her  party  then  I  instruct  you  that  the  defend* 
ant  would  be  liable,  although  the  title  to  the  property  was  in 
bis  wife,  and  the  defendant  was  acting  for  her  in  the  erection 
of  the  building." 

The  jury  found  for  the  plaintiff,  assessing  her  damages  at 
1350. 

There  are  but  two  assignments  of  error  in  this  court:  1« 
That  the  court  erred  in  not  directing  the  jury  to  find  for  the 
defendant;  2.  That  the  court  erred  in  the  instruction  given 
above. 

The  counsel  for  the  defendant  maintain  that  the  defendant 
was  the  agent  of  his  wife,  and,  as  such  agent|  was  not  liable 
fer  the  injury  to  plaintiff. 

That  permitting  the  walk  to  remain  as  it  was,  after  being 
torn  up  by  an  employee  of  his  wife,  his  principal,  was  a  non- 
feasance, and  not  a  misfeasance;  that  for  an  omission  of  dutj^ 
or  non-feasance,  he  is  liable  to  no  other  person  than  his  prin- 
cipal; that  the  authorities  are  uniform  that,  when  an  agent 
neglects  to  perform  a  duty  which  his  principal  owee  to  third 
persons,  who  are  thereby  injured,  their  remedy  is  against  the 
principal,  and  not  the  agent. 

We  are  satisfied  that  the  instruction  of  the  court  was  cor- 
rect, and  there  was  sufficient  evidence  to  support  the  finding 
of  the  jury. 

The  defendant  had  the  entire  control  and  management  of 
Ihe  erection  of  the  building  and  the  premises,  the  same  as  if 
it  had  been  his  own;  and  the  record  fails  to  show  that  his 
wife  had  anything  to  do  with  it,  except  to  consult  with  him 
as  to  the  plan  of  the  building.  He  testifies  that  all  the  work 
and  materials  were  paid  for  with  her  money,  but  he  did  the 
hiring,  buying,  and  paying.  The  wife  did  not  exercise  any 
control  or  management  about  the  erection  of  the  building  in 
any  way. 

The  negligence  charged  in  the  declaration  was  not  alone 
the  tearing  up  or  removal  of  the  walk,  but  also  in  allowing  it 
to  remain  torn  up  and  in  a  dangerous  condition  from  April 
until  the  time  of  the  injury. 

Every  day  it  was  so  permitted  to  remain,  when  the  defend* 
ant  had  the  entire  control  of  it,  and  the  authority  without 
question  to  replace  it,  was  a  wrong  and  a  misfeasance.  It  was 
his  duty,  knowing  that  the  walk  was  removed,  being  present 
and  having  complete  control  of  the  work,  to  have  it  put  dowa 
again,  and  made  reasonably  safe  for  travel. 
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Chief  Justice  Gray,  in  Osbarrui  y.  Morgan,  130  Mass.  102,  39 
Am.  Bep.  437,  says:  *^It  is  often  said  in  the  books  that  an 
agent  is  responsible  to  third  persons  for  misfeasance  only,  and 
not  for  non-feasance/  .  •  ,  .  But  if  the  agent  once  actually  un« 
dertakes  and  enters  upon  the  execution  of  a  particular  work, 
it  is  his  duty  to  use  reasonable  care  in  the  manner  of  execut* 
ing  it,  so  as  not  to  cause  any  injury  to  third  persons  which 
may  be  the  natural  consequence  of  his  acts;  and  he  cannot, 
by  abandoning  its  execution  midway,  and  leaving  things  in  a 
dangerous  condition,  exempt  himself  from  liability  to  any  per- 
son who  suffers  injury  by  reason  of  his  having  so  left  them 
without  proper  safeguards.  This  is  not  non-feasance,  or  doing 
nothing,  but  it  is  misfeasance, — doing  improperly." 

In  the  case  before  us,  the  defendant  had  entered  upon  the 
work  of  erecting  this  building.  One  of  the  men  whom  he  en- 
gaged to  haul  brick  for  the  building  took  up  this  walk  with- 
out bis  consent,  and,  for  the  purposes  of  this  case  let  it  be 
said,  against  his  orders.  But,  knowing  it  to  be  taken  up,  and 
dangerous,  he  leaves  it  in  this  dangerous  condition  from  day 
to  day,  and  permits  the  men  in  his  employ  and  under  his 
eootrol  to  drive  through  it,  making  it  still  more  dangerous. 
He  was  bound  to  use  reasonable  care  in  the  erection  of  this 
building,  so  as  not  to  cause  injury  to  third  persons.  The 
using  of  this  spot  to  drive  teams  through  into  the  lot,  with  his 
knowledge  and  tacit  permission,  to  say  the  least,  as  he  could 
easily  have  forbidden  it  and  replaced  the  walk,  was,  in  law, 
his  act,  and  he  must  be  held  responsible  for  the  consequences 
of  it 

To  say  that  he  only  was  guilty  of  a  non-feasance — an  omis- 
don  of  duty  to  his  principal — does  not  cover  the  case.  He 
not  only  omitted  a  duty  he  owed  to  the  traveling  public,  but, 
by  his  acts,  he  increased  the  danger,  and  every  day  committed 
a  wrong,  and  was  guilty  of  a  misfeasance,  in  keeping  this  walk 
torn  up,  and  using  it  as  a  drive-way,  in  the  execution  of  a 
particular  work  which  he  had  entered  upon,  and  of  which  he 
had  complete  superintendence  and  control. 

Irrespective  of  his  relation  to  his  principal,  he  was  bound, 
while  doing  the  work,  to  so  use  the  premises,  including  this 
ndewalk,  as  not  to  injure  others.  Misfeasance  may  involvSi 
lo  some  extent,  the  idea  of  not  doing;  as  where  an  agent, 
while  engaged  in  the  performance  of  his  undertaking,  does 
not  do  something  which  it  was  his  duty  to  do,  under  the  cir* 
cumstances;  as,  for  instance,  when  he  does  not  exercise  that 
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care  which  a  doe  regard  for  the  rights  of  others  wonld  require 
This  is  not  doing,  but  it  is  the  not  doing  of  that  which  is  not 
imposed  upon  the  agent  merely  by  his  relation  to  his  princi- 
pal, but  of  that  which  is  imposed  upon  him  by  law,  as  a  re- 
sponsible individual,  in  common  with  all  other  membita  oi 
society.  It  is  the  same  not  doing  which  consututea  negli- 
gence  in  any  relation,  and  is  actionable:  Hechem  on  Agency* 
sec.  672. 
The  judgment  must  be  aflSrmed. 


Bmplotxb  avd  Biinom— NMUomoBOV  Bhplotss.— Wbonafom- 
man  has  exeliuiTe  control  oror  a  boflding  and  tti  oonstmetioiit  itandiiig  i» 
the  plaoe  of  hia  employer,  any  negligence  of  rach  fwemaa  earning  uynriM 
to  a  workman  casta  tiie  reaponaibility  therefor  upon  Hie  employer,  nnltw 
the  injured  man  is  barred  by  oontribntory  negligenoe:  Siater  t.  Gkapmmit 
67  Mich.  523;  11  Am.  8t  Rep.  593;  for  a  principal  is  responsible  for  the 
negligence  of  his  agent,  to  whose  care  he  intmsts  the  entire  charge  eC  his 
business:  Note  to  Shier  t.  Chapman,  11  Id.  596. 

Prdioipal  ahd  Aosmt.  —  An  agent  is  personally  liable  for  Injuries  result- 
ing from  his  negligence,  which  amounts  to  a  misfeasance:  Bett  v.  Jottdjfn,  3 
Gray,  809;  63  Am.  Dec  741,  and  cases  in  note  742;  compare  Campbdl  v. 
Portland  Sugar  Co,,  62  Me.  662;  16  Am.  Rep.  603;  Jmmer.  (9ictftm,43N.  J.  L 
267;  89  Am.  Rep.  678. 

But  an  agent  having  charge  of  real  estate  is  not  liable  for  an  injuzy  sos- 
tained  by  a  third  person  by  reason  of  the  agent's  neglect  to  keep  the  prem* 
ises  in  repair:  Delaney  v.  Rocheream,  84  La.  Ann.  1123;  44  Am.  Rep.  456; 
compare  BiiteU  v.  Boden,  34  Mo.  63;  84  Am.  Dec.  71,  and  particularly  oasBS 
in  note  76,  which  seem  to  be  contrary  to  the  mle  as  laid  down  in  AeB  v.  /ei> 
Mlyn,  3  Grayt  309;  63  Am.  Dec  741. 

Sbbtamt's  LiABiLmr  to  FrLLOw-sBRTAHTS  toa  NiouoiNGS:  Note  t» 
ABfro  V.  JaquUh,  64  Am.  Dec  68-60. 
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[76  MXCHIOAII,  IMSbl 

EzxotmoKS  —  Exemptions.  —  Salb  or  Exempt  Pbopirtt  is  roid,  and  those 
participating  therein  are  trespassers. 

BXBOUTIONS  —  LXABILTTT  OF  InDBMNIFIBD   OpFIOBR    TOft  FaILURI  TO  LbTT 

ON  Exempt  Pbopertt.  —  An  officer,  although  indemnified,  is  not  bound 
to  levy,  if  in  good  faith  he  believes  the  property  exempt,  or  that  the  levy 
would  be  illegal. 

Executions  —  Liabilitt  of  Oftioxr  tor  Failurb  to  Lbvt.  —  The  defense 
that  there  was  no  property  to  be  found  liable  to  seizure  belonging  to  the 
judgment  debtor  named  in  the  execution  is  always  open  to  the  offiosr, 
whether  indemnified  or  not,  and  is  a  good  defense  in  an  action  for  refuaal 
to  levy. 

Exemptions  —  Who  mat  Claim.  —  Where  partners  each  claim  the  statutory 
exemption  in  a  stock  of  goods,  and  it  is  shown  that  one  of  them  is  a  oar> 
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r»  and  works  m«n  or  IMS  at  Ut  trada  M  nioh,  oohumI  hftT*  ft  lif  Hi 
i»  fo  to  tiM  Jvfj  on  tiM  tlioory  that  Ut  prinoipftl  Twirimw  b  IliftI  of  ft 
oftrpontar.  and  thai  thoroforo  ho  la  not  oatitlod  to  any  CTomptkin  i&  tli» 
•took  of  gooda. 

Jaime»  H.  MeDanaldj  for  the  appellant* 
Walier  BarlaWf  for  the  defendanta. 

M0B8B,  J.  This  is  an  action  brought  upon  a  constable^ff 
bond,  nnd^  section  6988,  Howell's  Statutes. 

The  plaintiff  in  this  suit,  on  the  fifth  day  of  December,  1885, 
began  an  attachment  suit  against  Daniel  8.  Hibbard  and  Car- 
rie V.  Hibbard.  The  writ  was  placed  in  the  hands  of  the  de» 
fendant  Bentley,  who  was  a  constable  in  the  township  of  Mon* 
guagon,  Wayne  County. 

Under  the  writ,  Bentley  levied  upon  certain  goods  belong* 
ing  to  the  Hibbards,  and  held  them  by  virtue  of  the  same 
until  judgment  was  rendered  in  the  attachment  suit.  Execu- 
tion was  issued  on  the  judgment,  and  put  in  the  hands  of 
Bentley,  who  levied  on  the  same  goods  under  such  execution. 
Before  Bentley  made  the  last  levy  he  demanded  a  bond  of  in- 
demnity from  plaintiff,  which  was  given,  as  plaintiff  testifies^ 
upon  the  express  condition  that  Bentley  would  go  on  and 
make  the  levy.  After  Bentley  made  the  levy  under  the  exe- 
cution, he  advertised  the  goods  for  sale.  He  postponed  the 
day  of  sale  twice,  and  finally  returned  the  goods  to  the  Hib- 
bards, against  the  protest  and  without  the  consent  of  plaintiff. 

It  appeared  on  the  trial  of  this  case  in  the  court  below  that 
Carrie  V.  Hibbard  carried  on  a  millinery  store,  and  the  goods 
levied  upon  and  afterwards  surrendered  up  to  her  by  the  con- 
stable, Bentley,  were  millinery  goods.  The  defendants  gave 
evidence,  under  plaintiff's  objection,  that  Daniel  8.  Hibbard 
was  the  father  of  Carrie  V.,  and  in  partnership  with  her  in 
business,  and  that  the  goods  belonged  to  their  stock  in  trade, 
and  was  all  they  had,  and  not  over  three  hundred  dollars  in 
▼alne,  and  therefore  exempt. 

The  constable  testified  that  he  returned  the  goods  on  de- 
mand, because  he  found  they  were  exempt. 

The  court  instructed  the  jury  that  if  the  Hibbards  were  in 
copartnership,  and  these  goods  were  not  worth  over  five  hun- 
dred  dollars,  and  were  their  stock  in  trade,  they  would  be  ex- 
empt, and  the  plaintiff  could  not  recover;  if  the  jury  did  not 
find  these  facts,  the  plaintiff  was  entitled  to  a  verdict.  The 
ory  found  for  the  defendants. 
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It  is  contended  by  plaintiff's  oonnseNthat  the  defendant 
Bentley,  having  demanded  and  obtained  from  the  plaintiff  a 
bond  of  indemnity,  was  thereby  estopped  in  this  suit  from 
making  the  defense  that  the  goods  were  exempt.  In  other 
words,  that  Bentley  was  boand  to  proceed  to  levy  and  sale  of 
these  goods,  even  if  he  knew  they  were  exempt,  or  else,  under 
the  statute,  pay  to  the  plaintiff  the  amount  of  the  judgment, 
and  interest,  against  the  Hibbards. 

We  do  not  think  this  contention  correct.  If  the  goods 
levied  upon  were  exempt,  it  could  have  been  of  no  benefit  to 
plaintiff  to  sell  them  under  the  execution,  as  the  sale  would 
have  been  void,  and  those  participating  in  it  trespassers.  Nor 
was  the  defendant  Bentley,  because  he  had  demanded  and  re- 
ceived a  bond  of  indemnity,  bound  thereby  to  commit  a  tree- 
pass,  and  subject  himself  to  damages. 

An  officer,  although  indemnified,  is  not  bound  to  levy,  i^ 
in  good  faith,  he  believes  such  levy  would  be  illegal,  and  can 
maintain  its  illegality  when  sued  upon  his  bond.  The  defense 
that  there  was  no  property  to  be  found  liable  to  seizure,  of  the 
judgment  debtor  named  in  the  execution,  is  always  open  to 
the  officer,  whether  indemnified  or  not,  and  is  a  good  excuse 
in  an  action  for  refusal  or  neglect  to  levy. 

But  the  court  erred  in  stating  to  counsel  that  *'  they  need 
not  argue  to  this  jury  that  Hibbard's  principal  business  was 
that  of  a  carpenter,  as  there  is  no  evidence  that  be  had  any 
tools  of  the  value  of  $250." 

There  was  testimony  tending  to  show  that  Daniel  S.  Hib- 
bard  was  a  carpenter,  and  worked  more  or  less  at  his  trade  as 
such;  that  Miss  Hibbard  did  all  the  work  in  the  store;  and 
that  her  father  was  away  at  work  at  his  trade  when  he  could 
get  work;  and  that  his  principal  business  for  many  years  had 
been  that  of  a  carpenter;  that  he  had  a  few  tools,  and  worked 
by  the  day.  The  value  of  the  tools  was  not  shown,  nor  do  wo 
think  it  was  material. 

The  counsel  had  the  right  to  go  to  the  jury  upon  the  theory 
that  his  principal  business  was  that  of  a  carpenter,  and  to 
establish  such  fact,  if  he  could.  If  so,  only  $260  of  the  millin- 
ery goods  would  have  been  exempt,  to  wit,  the  exemption  of 
Miss  Hibbard,  no  matter  what  his  tools  or  stock  in  trade  as  a 
carpenter  was  worth. 

The  judgment  of  the  court  below  is  therefore  reversedi  and 
a  new  trial  granted|  with  costs. 
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DuiT  AV9  LuBiLRT  Of  Omon  UPON  RioBivnro  a  Bovd  of  Indsx- 
nrr.  —  WImb  an  officer,  before  or  after  the  levy  of  en  ezecntion  or  writ  of 
■ttichaent^  demenda  and  acoepte  of  the  plainti£f  a  bond  indemnifying  him. 
•ganut  an  J  loaa  or  damage  he  may  rastain  by  reason  thereof,  he  is  bound,  aft 
Us  peril,  to  aell  the  property  seized,  whether  it  belongs  to  the  judgment  de-. 
ftadanft  «r  not:  FUler  t.  Fouard,  7  Pa.  St  641;  49  Am.  Dec  492;  Ifol- 
mmAY.  Fnmdt,  7  Pa.  St  20^215;  Cormm  r.  Hunt,  14  Id.  510;  53  Am.  Dee. 
H8;  Vam  Cletf  t.  Fleet,  15  Johns.  147:  Waierman  t.  Frank,  21  Mo.  106; 
Mnm  T.  TkmnUm,  53  Iowa,  122;  ConneUy  t.  Walker,  45  Pa.  St  449;  Harri- 
iiM  T.  AUen^  40  N.  J.  L.  566;  Stone  v.  Pointer,  5  Mnnf.  267.  "Unless  he  is 
so  boaiid»  the  giring  of  the  bond  by  the  creditor  is  a  vain  ceremony.  He  is 
not  ottly  ao  bound,  but  he  is  sheltered  from  aiiy  action  by  the  party  claiming 
tile  property,  unless  the  obligors  in  the  bond  prove  insolvent.  **  "  Where  he  has 
leceived  adequate  security,  or  a  tender  of  it,  he  is  bound  to  go  on,  or  to  hold 
back  at  his  periL  It  has  been  said  that  a  contract  of  indemnity  for  selling 
goods  known  to  him  to  be  the  property  of  a  stranger  would  be  illegal  and 
void  aa  a  rontraet  to  violate  the  law.  Not  so.  What  he  supposes  to  be  knowl- 
edge may  be  no  more  than  opinion,  and  possibly  an  erroneous  one;  but  the 
ezeeatieii  creditor  may  entertain  a  different  opinion,  and  consequently  be 
entitled  to  have  its  aocnraoy  tested  by  experiment  at  his  own  cost ":  FUkr  v* 
Fntmi^t  s»p*w*  It  has  been  held  that  though  a  statute  permits  a  delivery 
bend  to  be  given  for  property  seized,  it  does  not  deprive  a  third  party  of  a 
trial  off  a  dalm  of  right,  but  the  execution  plaintiff  may  compel  the  officer,  upon 
giving  an  indemnity  bond,  to  proceed  and  sell  notwithstanding  a  verdict  in 
iaver  of  the  claimant:  Waterman  v.  Frank,  21  Mo.  108;  Van  Cle^v.  Fleet, 
15  Johns.  147;  contra^  Fkker  v.  Gordon,  6  Mo.  386.  The  phrase  that  the  offi- 
eer  vpon  being  indemnified  is  bound  to  sell  "  at  his  peril,"  has  thus  been  ex- 
pbined  in  Lmmde  v.  Kaemm,  4S  BarK  373-376:  "It  was  held,  however,  by 
tJbe  snprems  oonrt  of  this  state  in  Bagley  v.  Btxiee,  8  Johns.  185,  and  Van 
Cfec^v.  FUet,  15  Id.  147,  that  if  the  plaintiff  in  the  execution  tenders  a  suffi- 
bond  oi  indemnity  to  the  sheriil^  an  inquisition  will  not  justify  that 
in  letoming  that  the  defendant  has  no  goods,  if  the  fact  turn  out  to  be 
This  is  upon  the  ground  that  the  inquisition  is  not  conclusive  of 
tlie  f%ht  ei  property,  but  is  merely  designed  to  protect  the  officer,  and  the 
indenmi^s  when  tendered,  has  the  same  effect  But  even  after  a  levy  and 
■nqnisttioa  finding  the  goods  to  be  the  property  of  the  defendant,  I  appro* 
head  the  sheriff  is  at  liberty  to  return  nulla  bona,  provided  he  acts  in  good 
fsith,  but  ID  so  doing  he  assumes  the  responsibility  of  proving  property  out  of 
Iho  defendant  in  the  execution,  and  thus  supporting  his  return;  and  I  think 
it  ressonable  to  hold  that  he  may  make  the  same  return  after  indemnity,  but 
in  so  doing  he  assumes  the  like  responsibility;  and  this  is  what  is  meant  by 
the  expression  in  the  book^  that  in  such  cases  he  acts  at  his  peril**  In  this 
«aas  it  was  held  that  after  an  officer  has  seized  property  under  a  writ  of  at- 
taehnant^  and  has  advertised  it  for  sale  under  the  execution  issued  in  the 
casfl^  upon  receiving  indemnity  from  the  execution  plaintiff,  he  may  make  re- 
tsta  on  the  execution  nuUa  bona  when  the  property  is  taken  out  of  his  pos- 
•smiflB,  provided  he  acts  in  good  faith,  but  in  so  doing  he  assumes  the 
cssponsibili^  of  proving  the  property  out  of  the  execution  defendant,  and 
thus  sspperting  his  return. 

It  seems  to  bs  the  general  doctrine  that  the  fact  that  the  officer  has  re- 
•sired  a  bond  of  indemnity  does  not  subject  him  to  liability  for  a  surrender 
flf  the  property  or  refusal  to  levy,  if  snch  property  was  in  fact  not  really 
snb)eet  to  the  sxecntioa:  Lummie  v.  Kaeeon,  eupra;  CommonweaUh  v.  FFoi- 
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mmigk,  6  Wluuri.  117;  OommunoeaUk  t.  Vtmdifit,  07  Pk.  8t  94;  JSTainMrf  t. 
Btmiiom,  %  HvmplL  M.  But  in  aU  radi  omm  the  bordM  off  pnwf  »  «n  te 
cAoorto  show  affirmativdy  that  the  property  was  not  in  iSbm  oaEocntiai 
dolondant  or  wmo  not  onbjeet  to  kry.  Tlio^ralo  !■  thnoJoid  down  in  Iforf^ 
Mra  T.  iraiSI«r,  45  Iowa,  SW;  61  Id.  606.  An  offieor  holding  praport^  » 
hit  poweirion  nndor  attaehmont  may,  in  hit  diaerotion,  loloaoo  tfao  «ao 
npon  the  olaini  of  a  third  party  to  iti  ownorahips  hot  the  offioer  dooa  oo  at 
hit  peril,  and  the  harden  of  proof  it  on  him  to  ettabliih  that  the  attached 
property  does  not  belong  to  the  exeeotion  defendant,  or  it  not  liable  to  mk^ 
are.  To  the  aame  eflfeot,  Freiberg  t.  JoMmmm,  71  Tez.  656.  So  a  theriff  levy* 
ing  on  property,  and  to  whom  it  giren  a  bond  of  indenmity  by  the  plaintiff,  ii 
not  bound  to  tell  at  all  haitrda;  bnt^  npon  refnting  to  tell,  he  atinmet  tf» 
burden  of  proving  affirmatively  that  the  judgment  debtor  had  no  title  ta 
tell:  Jadtmm  t.  Dai^aeU,  43  Han,  647. 

When  an  offioer  hat  taken  an  ample  bond  of  indemnity  from  the  oxoentien 
plaintiff  to  relieve  him  from  liability  for  telling,  and  he  baa  prooeedod  to  ttD 
goodt  not  belonging  to  the  ezeoution  defendant,  he  mnat  look  to  the  bond  tt 
tecnrity  against  the  olaimt  of  third  partite,  and  he  oannot,  in  an  aetien 
againtt  him  by  the  execution  plaintiff  to  reoover  the  amonnt  realiaed  bran 
the  tale,  tet  up  the  title  of  a  third  perMn  to  the  property  told,  nnlett  he  htt 
been  tued  by  the  adverte  claimant,  and  reoovery  hat  been  had  agtintt  him 
for  wrrngfuUy  telling  the  property:  Adame  v.  Dm^Um^  44  N.  J.  Lb  602;  Sm^ 
lamd  V.  hahn^  21  Wend.  264. 

A  distinction  has  been  drawn  between  the  liability  of  an  offioer  levying  an 
attachment  after  indemnity  has  been  given,  and  hit  liability  under  the  seme 
eircumstancet  when  levying  an  execution.  Thus  it  has  been  determined  thal^ 
in  the  former  case,  by  showing  sufficient  eaute  for  the  releate  or  tnrrender  off 
the  attached  goods,  he  may  relieve  himself  from  liability:  Wadnaofrik  v.  ITe/* 
iiler,  45  Iowa.  395;  51  Id.  605;  while  in  the  latter  cate  he  ii  ettopped  by  r»> 
eeiving  the  bond  of  indemnity  from  relieving  himself  from  liability  for  fut- 
ure to  subject  the  property  to  the  execution,  and  will  not  be  permitted  to 
prove  that  it  wat  not  in  fact  the  property  of  the  execution  defendant: 
T.  TkmnfUm,  68  Id.  122;  Owmm  v.  HufA,  14  Pa.  St  510;  53  Am.  Dee.  668L 
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176  MicnxOAH,  2tt.] 

IvtUBAKCi  DM  Mortoagid  Propsbtt  —  BvFxor  pv  FomacLosintB.  —  Wbers 
insurance  is  taken  on  mortgaged  property  with  knowledge  that  the 
mortgage  is  overdue,  and  through  an  accidental  omission  on  the  put  of 
the  agent  the  insurance  is  not  made  payable  to  the  mortgagee,  the  in- 
tured  being  ignorant  of  the  English  luiguage,  and  relying  npon  ths 
agent,  the  mere  commencement  of  foreclosure  proceedingt  will  not  avoid 
the  policy,  notwithstanding  it  provides  that  it  shall  become  void  if  tB| 
proceedings  are  taken  to  foreclose  a  lien  upon  the  property* 

jBarhrorf/i  ani  Cobb,  for  the  appellant. 
T.  W.  Atwoodf  for  the  plaintiff. 
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Campbell,  J.  PlaintijBT  recovered  below  on  a  policy  of  fire 
inraranoe,  the  defense  set  up  being  a  forfeiture  under  a  mort- 
gaga.  The  policy  contained  provisions  to  the  effect  that  if  the 
prperty  be  **Bold  or  transferred  or  encumbered  by  mortgage  or 
<ilherwi8e  without  the  written  consent  of  this  company,  or  if 
pfoceedings  to  foreclose  any  lien  shall  be  commenced  in  any 
way,  or  notice  thereof  shall  be  given,  or  if  said  property,  or 
any  part  thereof,  shall  be  levied  upon,  or  any  changes  take 
place  in  the  title  or  possession,  whether  by  legal  process,  judi- 
cial decree,  or  voluntary  transfer,  then,  and  in  every  such  case, 
this  insurance  shall  be  void." 

The  breach  of  condition  alleged  was,  that,  before  the  loss, 
proceedings  were  taken  to  foreclose  a  lien. 

The  policy  was  dated  September  18,  1886,  and  was  to  run 
till  September  18, 1889.  The  loss  was  on  April  14, 1888.  The 
foreclosure  suit  was  begun  August  25,  1887,  in  chancery,  and 
a  decree  was  rendered  in  September,  1887,  for  a  sale  after  Sep- 
tember 1, 1888. 

It  appeared  that  Mr.  Gibbs,  defendant's  local  agent,  had  in- 
eared  the  same  premises  before  in  other  companies,  and  had 
been  fully  informed  of  the  mortgage,  and  had  made  the  insur- 
ance payable  to  the  mortgagee  as  her  right  should  appear.  It 
is  also  shown  by  the  testimony  of  Mr.  Gibbs  that  the  omission 
of  that  clause  in  this  policy  was  accidental,  and  not  intended. 
Plaintiff  testified  to  his  own  ignorance  of  English,  and  his  re- 
liance on  the  agent  for  correct  information,  which  he  claims 
was  not  given  him.  The  mortgage  had  been  overdue  for  some 
years  before  the  policy  was  issued. 

We  do  not  see  any  essential  difference  between  this  case  and 

that  of  Michigan  State  Ins.  Co.  v.  Lewis^  30  Mich.  41,  47,  48. 

The  mortgage  was  known  to  be  overdue,  and  liable  to  foreclos- 

«ire  at  any  time,  while  the  mortgagor  could  not  be  deprived  of 

any  of  his  possessory  rights  or  rights  of  redemption  until  the 

sale,  which  could  not  be  earlier  than  the  fall  of  1888.    There 

could  be  no  change  affecting  title  or  possession  till  that  time, 

and  there  could  be  very  little  object  in  procuring  and  paying 

for  insurance  that  might  be  avoided  within  twenty-four  hours 

if  the  defense  is  available.    It  was  said  in  that  case  that  the 

mere  commencement  of  a   foreclosure  under  such  circum- 

atancea  would  not  avoid  the  policy,  and  we  are  not  inclined 

to  depart  from  that  doctrine. 

It  is  unfortunate  that  the  record  does  not  show  more  fully 
the  documents  relied  on.     It  is  left  in  doubt  by  the  return 
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MMvl,  6  Wbari.  117;  OMunoMiealAT.  Fr  /  jff  of  the  wholf 

«ao«rto  show  affirmatively  that  thf  ^  ^  ^  mtere«L   Ual 

dalendaat  or  wat  not  «iibjeet  to  Wr  ^   /  .  of  the  mortgap 

worth  T.  Wamiert  45  Iowa,  SW;  r  'y    /  ng  the  policy,  ftiid 

Hk  ponenioii  ondar  attachmr.//    /"  orecloeure  would  be 

vpon  tho  claim  of  a  third  par  ,Vi  .  u     r    r j  _uk^* 

v^^    .1  ^  J  *u    L  ^  '*/    ^  0  be  inferred  witnoot 

hit  peril,  and  the  Imrdan      .  r  ^    p  \^  ^  . 

property  doei  not  belonp  ;  '  f  /  diBOOver,  as  changing 

nre.    To  the  aame  efliK   */  * 

ing  on  property,  and  ;'  ^oiiid  be  affirmed, 

not  bound  to  eell  f  __ 

harden  of  pron*  .«  p^Uoy  xeqniiet  the  statement  of  certain  facti,  nA 

•ell:  Jwkmm  r       ^  the  policy,  and  the  insured  states  the  facts  to  an  sgnt» 
When  *A  '    I  does  not  insert  them  in  the  policy  issued,  the  omission  esimol 
plaintiff  trV^  prejudice  the  insured:  Lpcommg  Fin  Ina.  Co.  r.  Jadem,  O 
goods  nf  '><^ni.  Rep.  886. 

/^iiroa  —  Where  a  woman,  ignorant,  and  unable  to  read  Knglish,  pro 

^^*     ^^ifloranoe  upon  property  owned  by  her  diildren,  but  in  which  siw  kad 

^^\^  interest,  and  it  apDearinff  she  did  not  know  the  distinction  betvMS 


/J^  interest,  and  it  appearing  she  did  not  know  the  dis 

^ti^r^  "  '^^  '*  '^*'  "^^  ^"^  ignorant  of  the  provisions  of  the  poUcy  rtips- 

ypfig  for  a  forfeituro  if  the  assured  did  not  own  in  fee  the  insured  prepsr^. 

^  policy  was  ralid,  when  the  agent  had  knowledge  of  the  laeH  *ad  thiit 

,^  no  fraud  on  the  part  of  the  assured:  Hartfbrd  Iru,  Ox  t.  Haeut  87  K7. 

gSi;  compare  Baker  r.  Ohio  Farmen*  Aw.  Co.,  70  Mich.  199;  14  Am.  St  Hep. 

i86,  and  note;  J/oms  M^UmaL  F.  /ns.  Ox  t.  QosifM^  00  DL  184;  14  A& 

Esp*  27. 


MoAllistbb  V.  Dbtroit  Frbb  Pbbss  Gompaitt. 

[78  MICHIOAH,  898.] 
LiBBL.  —  PUBLIGATIOir     OV    NSWSPAPBB    ItBM    Ck>]irBS8BDLT     UmIVDI  D 

SamuL  PABTiouLAaa,  all  of  which  tended,  in  the  conneetion  imi  ti 
carry  the  impression  that  the  parties  named  therein  wera  guilty  of  febsyi 
is  clearly  libelous  per  se,  and  the  question  for  the  jury  is  on|y  cat  if 
damages. 

LiBKL. — No  Nbwspapbb  HiL8  Amt  Right  to  trifle  with  tim  rapatatiflB  oi 
any  citizen,  or  by  carelessness  or  recklessness  to  injuro  his  good  asm 
and  business  without  answering  for  the  libel  in  damages,  and  the  gratfev 
the  circulation  of  the  paper  the  greater  the  wrong,  and  the  more  rsMoa 
why  greater  care  should  be  exercised  in  the  publication  of  perMSil 
items. 

LiBBL.  —  Nbwspapkr  RBPORTxa  HA8  Ko  RiOBT  to  colloct  stories  en  th» 
street,  or  gather  information  from  policemen  or  magistrates  ont  of  eosi^ 
about  a  citizen,  to  his  detriment,  and  to  publish  them  as  facts  in  ka 
newspaper.  If  true,  such  publication  may  be  privileged;  bnt  if  bb^ 
the  newspaper  is  responsible  to  any  one  who  is  wronged  thereby. 

LiBBL  —  False  Publication  or  Arrest  abd  iMPRiflomnuT. — A  pu^ 
cannot  be  subjected  to  the  wrong  and  outrage  of  a  false  poblicataoa  of 
his  arrest  and  imprisonment,  looking  toward  his  guilt,  without  remedly; 
and  no  excuse  of  the  demand  of  the  public  for  news,  or  of  the  peenlisn^ 


/ 
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^  of  newipaper  work,  oaa  aT»il  to  altar  tlid  law  so  «•  to 

^^  i  pvty  without  redreu  and  reoompeoM  for  a  wrong. 

"^  w,  can  nevor  be  adequately  oompenaated  to  one  wIm 

^^  more  than  money. 

^         Q»  ^MiOATiOKa.  —  The  trath  is  pnTiIeged  when  pab- 

^        ^  and  for  justifiable  ends,  and  that  which  ia  no% 

^^^  to  be  true,  and  published  in  good  faith  by 

^     ^»        1^  ^>lio  or  official  duty,  in  certain  oases,  is  also 

^  ^  ^ixoiis.  — Communications  made  to  a  body 

.  or  to  redress  a  grierance  complained  of,  or  haWng 
.  itie  snbjeot-mattor  of  the  communications,  to  some  intent 
^|N)se,  are  privileged,  and  so  in  cases  where  the  communication  ia 
jaade  confidentially,  or  upon  request^  where  the  party  requiring  the  in* 
formation  has  an  interest  in  knowing  the  character  of  the  person  inquired 
after.    So  a  person  may  be  justified  when  honestly  endeavoring  to  Tin- 
dicato  his  own  intoreeta,  aa  in  a  caae  of  alander  of  title,  or  'guarding 
against  any  tranaaction  which  might  operato  to  his  own  injury. 
Ldil.  —  LniRiT  or  thb  Peiss,  as  the  law  now  stands,  ia  only  a  more  ex- 
tended and  improved  use  of  the  liberty  of  speech  prevailing  before 
printing  became  general;  and,  independent  of  atototo,  the  law  reoog- 
niaea  no  distinction  in  principle  between  a  publication  by  a  newspaper 
and  a  publication  by  any  other  person.    A  newspaper  is  not  privileged, 
as  such,  in  the  dissemination  of  the  news,  but  ii  liable  for  what  it  pub- 
lishes in  the  same  manner  as  any  other  individuaL 

CorlUif  Andruif  and  LeeU^  and  Edwin  F.  Condy^  for  th«  ap* 

pellant 

F.  A.  BakeTf  for  the  defendant. 

Morse,  J.  On  Satardaj,  Febraary  11,  1888,  the  plaintiff 
and  one  Lester  B.  French,  two  reputable  citizens  of  Detroit, 
erossed  aver  to  Windsor.  French  went  to  Windsor  to  dispose 
of  about  twenty -seven  dollars  of  Canadian  postage-stamps 
which  he  had  purchased  of  Dr.  Kennedy,  of  Detroit  McAl- 
listor  went  with  French,  because  the  latter  asked  him  to,  and 
did  not  know  what  was  the  object  of  French's  visit. 

After  they  arrived  at  Windsor,  they  met  a  Mr.  Ronald,  who 
resided  there,  and  walked  up  to  the  Manning  House,  which 
was  soon  to  be  opened,  for  the  purpose  of  looking  through  it, 
having  been  invited  to  do  so  by  Mr.  Ronald.  When  they  got 
there,  the  house  was  locked,  and  Mr.  Ronald  had  no  key  to  it. 
From  there  they  went  to  the  post-office.  French  went  to  the 
stamp-window,  and  asked  the  gentleman  there,  who  proved  to 
be  the  assistant  postmaster,  if  he  would  take  some  stamps 
'^that  had  been  sent  to  us  on  the  other  side";  told  him  that 
he  got  the  stamps  from  a  physician  on  this  (American)  side. 
The  man  said  (so  French  testifies,  and  it  is  not  disputed): 
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whether  the  defendant  was  not  notified  in  writing  of  the  whole 
title,  and  of  the  purpose  to  protect  the  mortgage  interest.  Bat 
we  have  enough  to  show  that  the  existence  of  the  mortgage 
was  not,  by  itself,  of  any  efiTect  in  impairing  the  policy,  and 
the  destruction  of  it  by  the  beginning  of  foreclosure  would  be 
a  consequence  not  reasonable,  and  not  to  be  inferred  without 
convincing  provisions,  which  we  do  not  discover,  as  changing 
the  former  decision  of  this  court. 
We  think  the  judgment  should  be  affirmed. 

LffuaAHCi.  —  If  the  policy  reqairos  the  itatemeQt  of  oerUin  fBote,  sod 
their  expreaeion  in  the  policy,  and  the  insured  atates  the  facte  to  an  ageati 
hat  the  agent  doec  not  insert  them  in  the  policy  iMned,  the  omiwion  cannol 
he  allowed  to  prejudice  the  inenred:  Lfoo/mmg  Fkrt  Ina.  O9.  r.  Jaekmm^  81 
HI.  802;  26  Am.  Rep.  386. 

IitsuRAHoa  —  Where  a  woman.  Ignorant,  and  unable  to  read  Rnglliih,  pre 
cured  insurance  upon  property  owned  by  her  children,  but  in  which  ahe  had 
a  dower  interest,  and  it  appearing  she  did  not  know  the  distinctioa  between 
"dower"  and  "fee,"  and  was  ignorant  of  the  proyisious  of  the  potipy  stife- 
lating  for  a  forfeiture  if  the  assured  did  not  own  in  fee  the  insured  property, 
the  policy  was  ralid,  where  the  agent  had  knowledge  of  the  fiusts,  and  tbere 
was  no  fraud  on  the  part  of  the  assured:  Harford  Ins,  On.  t.  Hanm^  87  Ky. 
632;  compare  Baker  ▼.  Ohh  Farmen*  Aw.  Co.,  70  Mich.  199;  14  Am.  8k  Bepi 
485,  and  note;  J/ome  JiuhuU  F.  Im.  Ok  t.  Om;feU,  00  OL  184;  14  Ais. 
Rep.  27. 


MoAllistbb  t;.  Dbtroit  Frbb  Pbbss  Compajit. 

ITB  MiCHlOAH,  898.] 
IdSBL.  —  PUBLIGATIOir    OV    KsWSPAPBB    ItBM    Ck>Nm8BDLT     UnTBDB    D 

Sktibal  PABnouuau,  all  of  which  tended,  in  the  oonneetioa  aaed.  Is 
oarry  the  impresrion  that  the  parties  named  therein  were  guilty  of  felony, 
ia  clearly  libelous  per  se,  and  the  question  for  the  jury  ia  onlj  one  ef 
damages. 

LiXKL.  —No  N1W8PAFXB  MAS  Amt  Riobt  to  trifle  with  the  repatataon  ef 
any  citizen,  or  by  carelessness  or  recklessness  to  injure  hie  good  nems 
and  business  without  answering  for  the  libel  in  damsges,  and  the  grsatcr 
the  circulation  of  the  paper  the  greater  the  wrong,  and  the  mora  reeaeni 
why  greater  care  should  be  exercised  in  the  publication  of  pereooal 
items. 

LiBKL. — Newspaper  Reporter  uam  No  Right  to  collect  storiea  on  the 
street,  or  gather  information  from  policemen  or  magistrates  out  of  ooor^ 
about  a  citizen,  to  his  detriment,  and  to  publish  them  as  facta  in  hii 
newspaper.  If  true,  such  publication  may  be  privileged;  but  if  filse^ 
the  newspaper  is  responsible  to  any  one  who  is  wronged  thereby. 

Ldel — False  Publication  op  Arrest  abd  Imprmobmbrt. — A  petty 
cannot  be  subjected  to  the  wrong  and  outrage  of  a  false  publication  of 
his  arrest  and  imprisonment,  looking  toward  his  guilt,  without  remedy; 
and  no  ezcuBe  of  the  demand  of  the  public  for  news,  or  of  the  pecalianljf 
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tad  magnitadt  of  newspaper  work,  oaa  aT«il  to  altar  tlio  law  m  aa  to 
leave  the  mjnred  party  withoat  redreee  and  reoompenae  for  a  wron^ 
whiohy  nnder  the  law»  can  never  be  adequately  oompenaated  to  ooe  wIm 
Talnee  hia  repatation  more  than  money. 

Lnn— PBiyii.aaiD  CoMMumoATiONii. — The  troth  ia  priTileged  when  pab- 
liihed  from  good  motivee  and  for  justifiable  ends,  and  that  which  ia  no% 
tme,  but  honestly  believed  to  be  true,  and  published  in  good  faith  by 
one  in  the  performance  of  public  or  official  duty,  in  certain  cases,  ia  alao 
privileged. 

LniL  —  Pbivii.>oid  Comicuhioatioiis.  — Communicationa  made  to  a  body 
or  officer  having  power  to  redreaa  a  grievance  complained  of,  or  having 
cogniaanoe  of  the  anbjeot-mattor  of  the  communicationa,  to  aome  intent 
er  purpoae,  are  privileged,  and  ao  in  caaes  where  the  communication  ia 
made  confidentially,  or  upon  request^  where  the  party  requiring  the  in- 
formation has  an  interest  in  knowing  the  character  of  the  person  inquired 
after.  80  a  person  may  be  justified  when  honestly  endeavoring  to  vin- 
dicate hia  own  intereeta,  aa  in  a  oaae  of  dander  of  title,  or  'guarding 
against  any  tranaaction  which  might  operate  to  hia  own  injury. 

liDBL.  —  Lnnrr  ov  thi  Peiss,  aa  the  law  now  atanda,  ia  only  a  more  ex- 
tended and  improved  use  of  the  liberty  of  speech  prevailing  before 
printing  became  general;  and,  independent  of  stotote,  the  law  recog- 
niass  no  distinction  in  principle  between  a  publication  by  a  newspaper 
and  a  publication  by  any  other  person.  A  newspaper  ia  not  privilej^ 
as  such,  in  the  dissemination  of  the  news,  but  is  liable  for  what  it  pub- 
Ushes  in  the  same  manner  aa  any  other  individual 

Carlisiy  Andru^^  and  LuU^  and  Edwin  F.  Condy^  for  th«  ap* 
pellant 

F.  A.  BakeVf  for  the  defendant 

Morse,  J.  On  Satarday,  Febniary  11,  1888,  the  plaintiff 
and  one  Lester  B.  French,  two  reputable  citisens  of  Detroit, 
crossed  over  to  Windsor.  French  went  to  Windsor  to  dispose 
of  abont  twenty -seven  dollars  of  Canadian  postage-stamps 
which  he  had  purchased  of  Dr.  Kennedy,  of  Detroit  McAl- 
listor  went  with  French,  because  the  latter  asked  him  to,  and 
did  not  know  what  was  the  object  of  French's  visit. 

After  they  arrived  at  Windsor,  they  met  a  Mr.  Ronald,  who 
resided  there,  and  walked  up  to  the  Manning  House,  which 
was  soon  to  be  opened,  for  the  purpose  of  looking  through  it 
having  been  invited  to  do  so  by  Mr.  Ronald.  When  they  got 
there,  the  house  was  locked,  and  Mr.  Ronald  had  no  key  to  it 
From  there  they  went  to  the  post-office.  French  went  to  the 
stamp-window,  and  asked  the  gentleman  there,  who  proved  to 
be  the  assistant  postmaster,  if  he  would  take  some  stamps 
''that  had  been  sent  to  us  on  the  other  side'';  told  him  that 
he  got  the  stamps  from  a  physician  on  this  (American)  side. 
The  man  said  (so  French  testifies,  and  it  is  not  disputed): 
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whether  the  defendant  was  not  notified  in  writing  of  the  whole 
title,  and  of  the  purpose  to  protect  the  mortgage  interest.  But 
we  have  enough  to  show  that  the  existence  of  the  mortgage 
was  not,  by  itself,  of  any  effect  in  impairing  the  policy,  and 
the  destruction  of  it  by  the  beginning  of  foreclosure  would  be 
a  consequence  not  reasonable,  and  not  to  be  inferred  without 
convincing  provisions,  which  we  do  not  discover,  as  changing 
the  former  decision  of  this  court. 
We  think  the  judgment  should  be  affirmed. 

iRfURAHoa.  —  If  the  policy  requires  the  statemeQt  <if  oertain  fecti^  tmi 
their  expreaeion  in  the  policy,  and  the  insured  stataa  the  faeta  to  an  MgtmX, 
Imt  the  agent  does  not  insert  them  in  the  policy  issned,  the  omission  cannot 
be  allowed  to  prejudice  the  insnred:  Ljfeoming  Fhre  Ina.  Oa.  t.  Jadtmm,  Si 
nL  802;  26  Am.  Rep.  3S6. 

IitsuRAHca  —  Where  a  woman,  ignorant,  and  unable  to  read  English,  pre 
cured  insurance  upon  property  owned  by  her  children,  but  in  which  sfas  hsd 
a  dower  interest,  and  it  appearing  she  did  not  know  the  distinction  between 
"dower"  and  "fee,"  and  was  ignorant  of  the  provisions  of  the  policy  stipu- 
lating for  a  forfeiture  if  the  assured  did  not  own  in  fee  the  insured  propsrty, 
the  policy  was  ralid,  where  the  agent  had  knowledge  of  the  fiusts,  and  tbers 
was  no  fraud  on  the  part  of  the  assured:  Hartford  Ins,  Co,  t.  Ham,  87  Ky. 
632;  compare  Baker  ▼.  Ohio  Farmen'  Aw.  Co,,  70  Mich.  199;  14  Am.  8i.  r4> 
485^  and  note;  Hamt  MuhuU  F.  Im.  Co.  t.  Oa^JUld,  00  DL  184;  14  Am. 
Rep.  27. 


MoAllistbb  V.  Dbtboit  Frbb  Pbbss  Gompakt. 

[78  MiCUlOAli,  898.] 
LiBBL.  —  PuBLIGATIOir    OV    KsWSPAPSB    ItBM    Ck>]IFBS8U>LT     UmTBUB    D 

SKTzaAL  PABTioirLAafl^  all  of  which  tended,  in  the  oonneetion  used,  ts 
oarry  the  impression  that  the  parties  named  therein  were  guilty  of  felony, 
is  clearly  libelous  per  se,  and  the  question  for  the  jury  is  only  one  ef 
damages. 
Lmii.  —No  NiwsPAFxa  mab  Akt  Riobt  to  trifle  with  the  repntation  el 
any  citizen,  or  by  carelessness  or  recklessness  to  injure  his  good  nanis 
and  business  without  answering  for  the  libel  in  damsges,  and  the  greater 
the  circulation  of  the  paper  the  greater  the  wrong,  and  the  more 
why  greater  care  should  be  exercised  in  the  publication  of 
items. 

LdXL.  —  NlWSPAPKR  RlPORTBB  HAS    Ko    RiGHT  tO   COllcct   storieS    CSi  the 

street,  or  gather  information  from  policemen  or  magistrates  out  of  eouX 
about  a  citizen,  to  his  detriment,  and  to  publish  them  as  facta  in  his 
newspaper.  If  true,  such  publication  may  be  privileged;  but  if  falss^ 
the  newspaper  is  responsible  to  any  one  who  is  wronged  thereby. 
Ldu. — False  Publication  or  Abrbst  abd  iMPRiflONMBBT. — A  paity 
cannot  be  subjected  to  the  wrong  and  outrage  of  a  false  pnbliea>tion  of 
bis  arrest  and  imprisonment,  looking  toward  his  guilt,  without  revaadji 
and  no  ezcuiie  of  the  demand  of  the  public  for  news,  or  of  the  peealiaxilif 
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tad  magiiitndt  of  newipaper  work,  oaa  aT»il  to  altar  the  law  m  m  to 
leave  the  injured  party  without  redreee  and  reoompeoae  for  a  wron^ 
whiohy  under  the  Uw,  can  neyer  be  adequately  oompenaated  to  one  who 
Talaeo  hie  reputation  more  than  money. 

hoML  —  Pbiyiukibd  CoMMumoATiOKii.  ^  The  truth  is  privileged  when  pnb- 
hehed  from  good  motivee  and  for  justifiable  ends,  and  that  which  ia  noi 
true,  but  honestly  belieyed  to  be  true,  and  published  in  good  faith  by 
one  in  the  perforfloaaoe  of  public  or  official  duty,  in  certain  caaea,  ia  alao 
priyileged. 

LniL  —  Pnivii:.>oiD  Communioatioiis.  — Communioationa  made  to  a  body 
or  officer  having  power  to  redress  a  grievance  complained  of^  or  having 
eognimnoe  of  the  snbjeot-oiattor  of  the  communications,  to  some  intent 
er  pnrpoae,  are  privileged,  and  ao  in  caaea  where  the  oommunication  ia 
made  confidentially,  or  upon  requeat,  where  the  party  requiring  the  in- 
formation haa  an  intereat  in  knowing  the  character  of  the  person  inquired 
after.  80  a  peraon  may  be  justified  when  honestly  endeavoring  to  vin- 
dicate his  own  intereets,  aa  in  a  case  of  alander  of  title,  or  ^guarding 
agahiat  any  tranaaction  which  might  operate  to  hia  own  injury. 

liDBL.  —  Ldkbtt  ov  thb  Pfiiss,  aa  the  law  now  atanda,  ia  only  a  more  ex- 
tended and  improved  use  of  the  liberty  of  speech  prevailing  before 
printing  became  general;  and,  independent  of  atotote,  the  law  reoog- 
niaaa  no  diatinction  in  principle  between  a  publication  by  a  newspaper 
and  a  publication  by  any  other  peraon.  A  newspaper  ia  not  privilog^ 
as  such,  in  the  dissemination  of  the  news,  but  ia  liable  for  what  it  pub- 
lishes in  the  same  manner  aa  any  other  individual 

CorlJM,  AndruMf  and  LuU^  and  Edwin  F.  Canely^  for  Um  ap* 
pellant 

F.  A.  Bakevj  for  the  defendani. 

MoBBX,  J.  On  Satarday,  February  11,  1888,  the  plaintiff 
and  one  Lester  B.  French,  two  reputable  citisens  of  Detroit, 
croesed  over  to  Windsor.  French  went  to  Windsor  to  dispose 
of  about  twenty- seven  dollars  of  Canadian  postage-stamps 
which  he  had  purchased  of  Dr.  Kennedy,  of  Detroit  McAl- 
lister went  with  French,  because  the  latter  asked  him  to,  and 
did  not  know  what  was  the  object  of  French's  visit. 

After  they  arrived  at  Windsor,  they  met  a  Mr.  Ronald,  who 
resided  there,  and  walked  up  to  the  Manning  House,  which 
was  soon  to  be  opened,  for  the  purpose  of  looking  through  it, 
having  been  invited  to  do  so  by  Mr.  Ronald.  When  they  got 
there,  the  house  was  locked,  and  Mr.  Ronald  had  no  key  to  it. 
From  there  they  went  to  the  post-office.  French  went  to  the 
stamp-window,  and  asked  the  gentleman  there,  who  proved  to 
be  the  assistant  postmaster,  if  he  would  take  some  stamps 
'^that  had  been  sent  to  us  on  the  other  side";  told  him  that 
he  got  the  stamps  from  a  physician  on  this  (American)  side. 
The  man  said  (so  French  testifies,  and  it  is  not  disputed): 
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whether  the  defendant  was  not  notified  in  writing  of  the  whole 
title,  and  of  the  parpoee  to  protect  the  mortgage  interest  But 
we  have  enough  to  ehow  that  the  existence  of  the  mortgage 
was  not,  by  itself,  of  any  effect  in  impairing  the  policy,  and 
the  destruction  of  it  by  the  beginning  of  foreclosure  would  be 
a  consequence  not  reasonable,  and  not  to  be  inferred  without 
convincing  provisions,  which  we  do  not  discover,  as  changiog 
the  former  decision  of  this  court. 
We  think  the  judgment  should  be  affirmed. 

iNimuxoa.  —  If  the  policy  reqniros  the  itatemmit  <if  oertain  iMti^  tmi 
their  •zprMsion  in  the  policy^  and  the  ineured  states  the  faets  to  an  agen^ 
Imt  the  agent  does  not  insert  them  in  the  policy  issued,  the  omission  cannot 
be  allowed  to  prejndioe  the  insured:  Ljfeoming  Fhre  Ina.  Oa.  ▼.  Jaekaom,  9i 
ni.  802;  26  Am.  Rep.  886. 

iHSURAHoa  —  Where  a  woman,  ignorant,  and  unable  to  read  Wnglisii,  pre 
cured  insurance  upon  property  owned  by  her  children,  but  in  which  she  had 
a  dower  interest,  and  it  appearing  she  did  not  know  the  distinction  betwees 
"dower"  and  ''fee,**  and  was  ignorant  of  the  provisions  of  the  policy  stipn- 
lating  for  a  forfeiture  if  the  assured  did  not  own  in  fee  the  insured  property, 
the  policy  was  ralid,  where  the  agent  had  knowledge  of  the  laet%  and  there 
was  no  fraud  on  the  part  of  the  assured:  Harford  Ins,  Co.  r.  Haem,  87  Ky. 
632;  compare  Baker  ▼.  Ohh  Farmen*  Aw.  Co.,  70  Mich.  199;  14  Am.  Si.  Repi 
486,  and  note;  Homt  MtUmU  F.  Im.  Co,  t.  Om;feU,  SO  DL  184;  14  Am. 
Rep.  27. 


MoAllistbb  t;.  Dbtroit  Frbb  Pbbss  Gompaitt. 

[78  MlcuiOAH,  898.] 

LiBBL.  —  PiTBLiGATioir  ov  KswsPAPiB  Itbm  CovwEasmoLT  UMimsB  D 
SKTzaAL  PARnouuau,  all  of  which  tended,  in  the  oooneetion  need,  te 
carry  the  impression  that  the  parties  named  therein  were  guilty  off  fialony, 
is  clearly  libelous  per  se,  and  the  question  for  the  jury  is  only  one  ef 
damages. 

LiBBL.  — No  Kbwbpapbb  mab  Amt  Riobt  to  trifle  with  the  reputation  el 
any  citizen,  or  by  carelessness  or  recklessness  to  injure  his  good  aaias 
and  business  without  answering  for  the  libel  in  damages,  and  the  grsatw 
the  circulation  of  the  paper  the  greater  the  wrong,  and  the  more  nasoo 
why  greater  care  should  be  exercised  in  the  publication  of  ppraonal 
items. 

LiBBL.  —  Nbwspapkr  Rbpobtbb  has  No  Rioht  to  collect  storiee  on  the 
street,  or  gather  information  from  policemen  or  magistrates  out  of  conr^ 
about  a  citizen,  to  his  detriment,  and  to  publish  them  as  facta  in  hii 
newspaper.  If  true,  such  publication  may  be  privileged;  but  if  falser 
the  newspaper  is  responsible  to  any  one  who  is  wronged  therol^. 

I^BBL — Falsi  Publication  op  Abbbst  abd  Impbiaonmbbt. — A  par^ 
cannot  be  subjected  to  the  wrong  and  outrage  of  a  false  publiontioB  ef 
his  arrest  and  imprisonment,  looking  toward  his  guilt,  without  remsd|; 
and  no  ezcuBe  of  the  demand  of  the  public  for  news,  or  of  the  peeoliari^ 
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•■d  m»giiitnd0  of  newipaper  work,  oaa  tmM  to  altar  tfao  law  m  m  to 
leave  tho  injured  party  withoat  redreee  and  reoompeoae  for  a  wrong, 
whioh.  onder  the  law,  can  never  bo  adequately  oompenaated  to  one  wIm 
Talaeo  hia  reputation  more  than  monoy. 

Ijbk.— Pbiyhjkibd  CoMXUMiOATiONa.  ^The  troth  ia  priTileged  when  pab- 
lithed  from  good  motivea  and  for  justifiable  ends,  and  that  which  ia  no% 
true,  but  honestly  believed  to  be  tme,  and  publiahed  in  good  faith  by 
one  in  tho  perfonnanoe  of  public  or  official  duty,  in  certain  casea,  is  alao 
privileged. 

LniL  —  pRiYiLKOiD  GomcuHiOATioiis.  — Communicationa  made  to  a  body 
or  officer  having  power  to  redreaa  a  grievance  complained  of^  or  having 
eognimnoo  of  the  subjeot-mattor  of  the  communicationa,  to  aome  intent 
er  pnrpoae,  are  privileged,  and  ao  in  caaes  where  the  communication  ia 
made  confidentially,  or  upon  request^  where  the  party  requiring  the  in- 
formation haa  an  intereat  in  knowing  the  character  of  the  person  inquired 
after.  80  a  person  may  be  justified  when  honestly  endeavoring  to  vin- 
dicate hia  own  intoreata,  aa  in  a  oaao  of  alander  of  title,  or  •guarding 
against  a^y  tranaaotion  which  might  operate  to  hia  own  injury. 

liDBL.  —  hsMKBTT  ov  THB  Pfiiss,  aa  the  law  now  atanda,  ia  only  a  more  ex- 
tended and  improved  use  of  tho  liberty  of  speech  prevailing  befbro 
printing  became  general;  and,  independent  of  atotote,  the  law  reoog- 
niaaa  no  diatinction  in  principle  between  a  publication  by  a  newapaper 
and  a  publication  by  any  other  peraon.  A  newspaper  ia  not  privileged, 
as  such,  in  the  dissemination  of  the  news,  but  ia  liable  for  what  it  pub- 
Ushea  in  the  aame  manner  aa  any  other  individual 

CoHis$^  AndruBf  and  LuU^  and  Edwin  F.  Ccndy^  for  th«  ap* 
pellant 

F.  A.  Baler,  for  the  defendant 

MoRSK,  J.  On  Satarday,  February  11,  1888,  the  plaintiff 
and  one  Lester  B.  French,  two  reputable  citizens  of  Detroit, 
eroBsed  over  to  Windsor.  French  went  to  Windsor  to  dispose 
of  about  twenty- seven  dollars  of  Canadian  postage-stamps 
which  he  had  purchased  of  Dr.  Kennedy,  of  Detroit  McAl- 
lister went  with  French,  because  the  latter  asked  him  to,  and 
did  not  know  what  was  the  object  of  French's  visit. 

After  they  arrived  at  Windsor,  they  met  a  Mr.  Ronald,  who 
resided  there,  and  walked  up  to  the  Manning  House,  which 
was  soon  to  be  opened,  for  the  purpose  of  looking  through  it 
having  been  invited  to  do  so  by  Mr.  Ronald.  When  they  got 
there,  the  house  was  locked,  and  Mr.  Ronald  had  no  key  to  it 
From  there  they  went  to  the  post-office.  French  went  to  the 
stamp-window,  and  asked  the  gentleman  there,  who  proved  to 
be  the  assistant  postmaster,  if  he  would  take  some  stamps 
''that  had  been  sent  to  us  on  the  other  side";  told  him  that 
he  got  the  stamps  from  a  physician  on  this  (American)  side. 
The  man  said  (so  French  testifies,  and  it  is  not  disputed): 
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whether  the  defendant  was  not  notified  in  writing  of  the  whole 
title,  and  of  the  purpose  to  protect  the  mortgage  interest.  Bat 
we  have  enough  to  show  that  the  existence  of  the  mortgage 
was  not,  by  itself,  of  any  effect  in  impairing  the  policy,  and 
the  destruction  of  it  by  the  beginning  of  foreclosure  would  be 
a  consequence  not  reasonable,  and  not  to  be  inferred  withoat 
convincing  provisions,  which  we  do  not  discover,  as  changing 
the  former  decision  of  this  court. 
We  think  the  judgment  should  be  affirmed. 

iKiURAHoa.  —  If  the  polioy  reqniros  the  itatemeat  of  oertain  faot^  ud 
their  ezpreenon  in  the  poltoy,  and  the  inrared  atates  the  faeta  to  an  agen^ 
hot  the  agent  doea  not  inaert  them  in  the  policy  iaroed,  the  omiaaion  cannol 
be  allowed  to  prejadice  the  inaored:  Lpeondng  Fire  Ima.  Oo.  ▼•  Jaetmm,  O 
m.  802;  26  Am.  Rep.  886. 

iHSURAHca  —  Where  a  woman,  ignorant,  and  nnable  to  read  Wngliaii,  pre 
oared  insuranoe  upon  property  owned  by  her  ehildren,  bat  in  which  afae  had 
a  dower  interest,  and  it  appearing  ahe  did  not  know  the  diatinetion  betweea 
"dower  "  and  *' fee,"  and  was  ignorant  of  the  provisions  of  the  policy  atipBr 
lating  for  a  forfeitnre  if  the  assared  did  not  own  in  fee  the  insared  pwipeity, 
the  polioy  waa  ralid,  where  the  agent  had  knowledge  of  the  laet%  and  thsce 
was  no  frand  on  the  part  of  the  assured:  Hartfbrd  Iru,  Co.  t.  Haa»,  87  Ky. 
632;  compare  Baker  ▼.  Ohio  Farmaro*  Ino,  Co.,  70  Mich.  199;  14  Am.  Si.  Rsp. 
486,  and  note;  J/oms  MtUmU  F.  /nt.  Co.  v.  Om;fM,  80  DL  184;  14  Am. 
Rep.  27. 


MoAllistbb  t;.  Dbtboit  Frbb  Pbbss  Gompant. 

ITB  MlCHlGAH.  898.] 

Ldbl.  —  PuBLiQATioir  ov  Newspapu  Itbm  Ck>]inBSBn».T  Uhtbob  d 
SKTzaAL  VAvnouhAMa,  all  of  which  tended,  in  the  connection  nsed,  to 
carry  the  impression  that  the  partiea  named  therein  were  gnilty  of  folmy, 
is  clearly  libeloas  per  ae,  and  the  qnestion  for  the  jnry  is  only  one  ef 
damages. 

LiBKL.  — No  NawsPAPEB  MAB  Akt  Riobt  to  trifle  with  the  repntation  el 
any  citizen,  or  by  carelesaness  or  recklessness  to  injore  hia  good  nant 
and  business  without  anawering  for  the  libel  in  damages,  and  the  graatw 
the  circulation  of  the  paper  the  greater  the  wrong,  and  the  more 
why  greater  care  should  be  exercised  in  the  publication  of 
items. 

Ldkl.  —  Newsfapkr  Rsportsb  HA8  No  RiOBT  to  collect  atoriea  on  the 
street,  or  gather  information  from  policemen  or  magistrates  ont  of  ooui 
about  a  citizen,  to  his  detriment,  and  to  publish  them  aa  facts  in  hii 
newspaper.  If  true,  such  publication  may  be  privileged;  bat  if  falser 
the  newspaper  is  responsible  to  any  one  who  is  wronged  thereby. 

LiBBL  —  False  Publication  dp  Abrbst  abd  iMPBiflONMBBT. — A  par^ 
eannot  be  subjected  to  the  wrong  and  outrage  of  a  false  pnblicntioB  ef 
his  arrest  and  imprisonment,  looking  toward  his  guilt,  withoat  remsd|; 
and  no  ezcutte  of  the  demand  of  the  public  for  news,  or  of  the  peeoliarity 
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•■d  m»giiitnd0  of  newipaper  work,  oaa  kwwI  to  altar  tlio  law  so  m  to 
leaye  the  mjorqd  porty  without  redreu  md  rocompeoM  for  m  wrong, 
whiohy  aodor  the  law,  can  neyar  bo  adequatelj  oompenaated  to  ooe  who 
Talaea  hia  repatation  more  than  money. 

Ijbk. — Pbiyhjkiid  CoMXUiiiOATiONa. — The  trath  ia  privileged  when  pab- 
liahed  from  good  motiyea  and  for  jnatifiable  enda,  and  that  which  ia  noi 
tnie,  bat  hoaeatly  believed  to  be  tme,  and  pnbliahod  in  good  faith  by 
one  in  the  performance  of  pablio  or  official  duty,  in  certain  caaea,  ia  alio 
privileged. 

LniL  —  PuYiLKOiD  CknncuHiOATioiis.  — Commnnioationa  made  to  a  body 
or  officer  having  power  to  redreaa  a  grievance  complained  o(«  or  having 
eogniaanoe  of  the  aabjeot-mattor  of  the  communioationa,  to  aome  intent 
ar  pnrpooo,  are  privileged,  and  ao  in  caaea  where  the  eommnnication  ia 
made  confidentially,  or  upon  requeat^  where  the  party  requiring  the  in* 
formatioo  haa  an  intoreat  in  knowing  the  character  of  the  peraon  inquired 
after.  80  a  peraon  may  be  juatified  when  honeatly  endeavoring  to  vin- 
dicate hia  own  intereeta,  aa  in  a  caae  of  alander  of  title,  or  «guarding 
againat  any  tranaaction  which  might  operate  to  hia  own  injury. 

liDBL.  —  Lnnrr  ov  thb  Peiss,  aa  the  law  now  atanda,  ia  only  a  more  ex- 
tended and  improved  uae  of  the  liberty  of  apeech  previdling  before 
printing  became  general;  and,  independent  of  atotote,  the  law  recog* 
niaaa  no  diatinction  in  principle  between  a  publication  by  a  newapaper 
and  a  publication  by  any  other  peraon.  A  newapaper  ia  not  privileged* 
aa  auoh,  in  the  diaaemination  of  the  newa,  but  ia  liable  for  what  it  pub* 
Uahea  in  the  aame  manner  aa  any  other  individuaL 

Corlisf,  Andruif  and  LuU^  and  Edwin  F.  Canely^  for  the  ap> 
pellant 

F.  A.  BakeVf  for  the  defendant. 

MoBSK,  J.  On  Satarday,  February  11,  1888,  the  plaintiff 
and  one  Lester  B.  French,  two  reputable  citisens  of  Detroit, 
crossed  over  to  Windsor.  French  went  to  Windsor  to  dispose 
of  about  twenty -seven  dollars  of  Canadian  postage-stamps 
which  he  had  purchased  of  Dr.  Kennedy,  of  Detroit  McAI- 
Ustor  went  with  French,  because  the  latter  asked  him  to,  and 
did  not  know  what  was  the  object  of  French's  visit. 

After  they  arrived  at  Windsor,  they  met  a  Mr.  Ronald,  who 
resided  there,  and  walked  up  to  the  Manning  House,  which 
was  soon  to  be  opened,  for  the  purpose  of  looking  through  it, 
having  been  invited  to  do  so  by  Mr.  Ronald.  When  they  got 
there,  the  house  was  locked,  and  Mr.  Ronald  had  no  key  to  it. 
From  there  they  went  to  the  post-office.  French  went  to  the 
stamp-window,  and  asked  the  gentleman  there,  who  proved  to 
be  the  assistant  postmaster,  if  he  would  take  some  stamps 
''that  had  been  sent  to  us  on  the  other  side";  told  him  that 
he  got  the  stamps  from  a  physician  on  this  (American)  side. 
The  man  said  (so  French  testifies,  and  it  is  not  disputed): 
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whether  the  defendant  was  not  notified  in  writing  of  tiie  wbok 
title,  and  of  the  purpose  to  protect  the  mortgage  interest  But 
we  have  enough  to  show  that  the  existence  of  the  mortgage 
was  not,  by  itself,  of  any  effect  in  impairing  the  policy,  and 
the  destruction  of  it  by  the  beginning  of  foreclosure  would  be 
a  consequence  not  reasonable,  and  not  to  be  inferred  without 
convincing  provisions,  which  we  do  not  discover,  as  changing 
the  former  decision  of  this  court. 
We  think  the  judgment  should  be  affirmed. 

IxiURAHoa.  —  If  the  policy  requires  the  etatement  of  oertain  feeti^  ead 
their  ezpreseion  in  the  policy,  and  the  insured  atatee  the  facte  to  an  agents 
Imt  the  agent  does  not  insert  them  in  the  policy  issned,  the  omisaion  cannol 
be  allowed  to  prejndice  the  insured:  hfcondng  Fire  Im.  Oa.  ▼.  Jadtmm,  SI 
nL  802;  26  Am.  Rep.  3S6. 

IiisuRAHca  —  Where  a  woman.  Ignorant,  and  nnable  to  read  Rngliah,  pre 
cored  insurance  upon  property  owned  by  her  children,  but  in  which  she  had 
a  dower  interest,  and  it  appearing  she  did  not  know  the  distinctioo  betwees 
*' dower  "  and  "fee,**  and  was  ignorant  of  the  provisions  of  the  policy  atipa- 
lating  for  a  forfeiture  if  the  assured  did  not  own  in  fee  the  Insured  piopeity, 
the  policy  was  valid,  where  the  agent  had  knowledge  of  the  fiusts,  and  thsrs 
was  no  fraud  on  the  part  of  the  assured:  Hartford  Iru.  Co.  t.  Haa»,  87  Ky. 
B32;  compare  Baker  ▼.  Ohio  Farmen*  Aw.  Co.,  70  Mich.  199;  14  Am.  8L  Repi 
485,  and  note;  J/oms  M^Umal  F.  Im.  Ox  t.  Oa9;feU,  00  DL  184;  14  Am. 
Rep.  27. 
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JjMEL,  —  PuBLiQATioir  ov  KswsPAPia  Itbm  Ck>]inBSBSnLT  UNimSB  D 
SsTiBAL  Pabhoulabs,  all  of  which  tended,  in  the  oonneetion  used,  te 
oarry  the  impression  that  the  partiee  named  therein  were  guilty  of  fsloay, 
la  clearly  libelous  per  se,  and  the  question  for  the  jury  is  only  one  ef 
damages. 

LiBBL.  —No  KswBPAPEa  MAB  Ant  Riobt  to  trifle  with  the  repvtntioB  el 
any  citizen,  or  by  carelessness  or  recklessness  to  injure  hie  good  aaias 
and  business  without  answering  for  the  libel  in  damsges,  and  the  grsatw 
the  circulation  of  the  paper  the  greater  the  wrong,  and  the  more  iiisisiii 
why  greater  care  should  be  exercised  in  the  publication  of  peraonil 
items. 

Ldkl.  —  Newspaper  Reporter  has  No  Right  to  collect  stories  on  th» 
street,  or  gather  information  from  policemen  or  msgistrates  out  of  oourti 
about  a  citizen,  to  his  detriment,  and  to  publish  them  as  facte  in  hii 
newspaper.  If  true,  such  publication  may  be  privileged;  Init  if  fdss^ 
the  newspaper  is  responsible  to  any  one  who  is  wronged  thereby. 

Ldel  —  False  Publication  of  Arrest  abd  Impriaommxht. — A  paz^ 
cannot  be  subjected  to  the  wrong  and  outrage  of  a  falae  pnblicatioa  of 
bis  arrest  and  imprisonment,  looking  toward  his  guilt,  witiiout  remedy; 
and  no  ezcuiie  of  the  demand  of  the  public  for  news,  or  of  the  pecoltari^ 
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tad  mkffdtadiB  of  newspaper  work,  oaa  ftTaQ  to  altar  tlio  law  ao  aa  to 
laaya  the  injiired  party  withoat  redreu  and  recompenaa  for  a  wrong, 
whieh,  nnder  the  law,  can  never  he  adequately  oompenaated  to  one  who 
▼alnea  hia  reputation  more  than  money. 

Ldb.  —  PsimjKiBD  CoMMUHiOAnovn, — The  troth  ia  priTileg ed  when  pnh- 
liehed  from  good  motiTea  and  for  justifiable  ends,  and  that  which  is  noi 
tme,  bat  honestly  believed  to  be  true,  and  published  in  good  faith  by 
one  in  the  performance  of  public  or  official  duty,  in  certain  cases,  is  also 
privileged. 

LuL  —  pRiviLiovD  GomcuHiOATioifs.  — Communications  made  to  a  body 
er  officer  having  power  to  redress  a  grievance  complained  of^  or  having 
eogniaanoe  of  the  subject-mattor  of  the  communications,  to  some  intent 
er  pnrpoae,  are  privileged,  and  so  in  cases  where  the  communication  is 
made  confidentially,  or  upon  request,  where  the  party  requiring  the  in* 
formation  has  an  intorest  in  knowing  the  character  of  the  person  inquired 
after.  80  a  person  may  be  justified  when  honestly  endeavoring  to  via* 
dicato  hia  own  intereste,  aa  in  a  case  of  slander  of  title,  or  'guarding 
against  any  transaction  which  might  operate  to  his  own  injury. 

LiBiL.  —  LnuRT  ov  THB  Pfiiss,  as  the  law  now  stands,  is  only  a  more  ex- 
tended and  improved  use  of  the  liberty  of  speech  prevsiling  before 
printing  became  general;  and,  independent  of  stotote,  the  law  reoog* 
niass  no  distinction  in  principle  between  a  publication  by  a  newspaper 
and  a  publication  by  any  other  person.  A  newspaper  is  not  privileged* 
as  such,  ia  the  dissemination  of  the  news,  but  is  liable  for  what  it  pub- 
lishes in  the  same  manner  aa  any  oUier  individual 

Corlis$j  Andruif  and  LuU^  and  Edwin  F.  Candy^  for  th«  ap> 
pellant 

F.  A.  Bakeff  for  the  defendant 

MoBBX,  J.  On  Satarday,  Febniary  11,  1888,  the  plaintiff 
and  one  Lester  B.  French,  two  reputable  citisens  of  Detroit, 
crossed  over  to  Windsor.  French  went  to  Windsor  to  dispose 
of  abont  twenty -seven  dollars  of  Canadian  postage-statnps 
which  he  had  purchased  of  Dr.  Kennedy,  of  Detroit  McAl- 
listor  went  with  French,  because  the  latter  asked  him  to,  and 
did  not  know  what  was  the  object  of  French's  visit. 

After  they  arrived  at  Windsor,  they  met  a  Mr.  Ronald,  who 
resided  there,  and  walked  up  to  the  Manning  House,  which 
was  soon  to  be  opened,  for  the  purpose  of  looking  through  it 
haying  been  invited  to  do  so  by  Mr.  Ronald.  When  they  got 
there,  the  house  was  locked,  and  Mr.  Ronald  had  no  key  to  it 
From  there  they  went  to  the  post-office.  French  went  to  the 
stamp-window,  and  asked  the  gentleman  there,  who  proved  to 
be  the  assistant  postmaster,  if  he  would  take  some  stamps 
'^that  had  been  sent  to  us  on  the  other  side'';  told  him  that 
he  got  the  stamps  from  a  physician  on  this  (American)  side. 
The  man  said  (so  French  testifies,  and  it  is  not  disputed): 
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^No,  W6  cannot  take  them  here";  and  directed  him  to  a  book 
or  stationery  store  a  few  doors  below.  McAllister  stayed  in 
the  post-oflBce  until  French  was  through,  but  did  not  know 
what  the  latter  was  doing. 

From  the  post-office  they  went  to  the  book-store.  French 
explained  at  this  store  how  he  came  to  have  the  stamps,  and 
offered  them  for  sale.  The  man  at  the  store  said  he  had  so 
many  on  hand  he  could  not  use  them,  and  directed  French 
to  another  book-store.  They  then  went  to  the  second  book- 
store, where  French  sold  about  ten  dollars'  worth  of  stamps, 
at  a  discount  of  from  three  to  five  per  cent.  Before  going  to 
this  store,  they  stopped  at  another  place,  where  French  offered 
6tamps  for  sale,  but  sold  none.  McAllister  knew  what  French 
was  doing  after  they  left  the  post-office.  French  might  have 
€old  all  his  stamps  at  the  book-store  at  ten  per  cent  disoounti 
but  declined  to  do  sa 

As  they  came  out  of  this  store,  they  were  arrested,  and  taken 
to  jail  by  a  policeman,  accompanied  by  the  assistant  post- 
master. McAllister  wanted  to  know  what  the  trouble  was, — 
what  they  were  arrested  for, — but  received  no  answer.  French 
said:  "If  there  is  anything  wrong,  if  you  will  take  us  to  the 
telephone  we  will  identify  ourselves.  Here  is  the  man  that 
owns  this  hotel  here.  I  can  telephone  to  him;  he  is  on  the 
other  side  of  the  river,  and  will  come  over.  I  am  well  ac- 
quainted with  business  men  over  there,  and  we  will  sattsfy 
you  that  everything  is  all  right"  The  officer  answered: 
""'That  don't  make  any  difference.  Go  with  us,  and  we  will 
take  you  to  a  telephone  all  right" 

They  were  not  taken  to  a  telephone,  but  to  the  jail,  where 
they  were  searched,  and  everything  taken  from  them.  They 
told  the  officers  that  they  lived  in  Detroit,  and  who  they  were. 
The  effects  upon  them, — letters,  the  monogram  upon  McAl- 
lister's watch,  and  a  bank-book  in  the  possession  of  McAllister, 
— corroborated  their  story,  but  it  was  of  no  avaiL  The  chirf 
of  police,  Bains,  came  to  them  at  the  station  dressed  in  citi- 
zen's clothes,  and  asked  French  where  he  got  the  postage- 
stamps.  French  asked  him,  "Who  are  you?  "  to  which  Bains 
replied,  "None  of  your  business."  French  then  said:  ''Then 
rit  's  none  of  your  business  where  I  got  them."  Therenpon 
Bains  fell  into  a  passion,  and  locked  them  up  in  different 
cells. 

After  they  were  locked  up,  Bains  asked  them  who  they 
<were,  and  if  they  knew  any  one  in  Detroit    McAllister  told 
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him  where  he  liTed;  that  he  boarded  at  the  Antisdel  Hboae, 
but  had  been  away  from  there.  He  wished  to  eend  for  Mr. 
Andnis,  his  attornej,  but  this  was  denied  him.  Bains  asked: 
^Do  700  know  any  detective  in  Detroit?''  They  conld  not 
think  of  any,  and  then  Bains  said,  *'If  yon  don't  know  any 
detective  in  Detroit,  you  don't  live  there,"  and  went  away. 
They  were  put  in  jail  about  half-past  twelve,  and  remained  there 
until  about  seven,  p.  m.  About  three,  p.  m.,  detectives  McDonell 
and  Koble  came  over  from  Detroit,  and  were  asked  if  they 
knew  them,  and  McDonell  said  he  knew  McAllister  well,  and 
related  that  when  McAllister's  house  was  robbed  he  looked  up 
the  case  for  him.  He  also  said  that  he  had  seen  Mr.  French, 
but  could  not  place  him,  but  knew  his  face  well.  McAllister 
said  to  Bains:  **  Yon  have  found  nothing  at  all  suspicions  on 
me.  Can't  you  let  us  sit  in  the  office,  instead  of  putting  us  in 
the  cell  again?" 

Bat  Bains  said:  ^^No;  you  go  right  back  in  there." 

He  refused  to  let  them  occupy  the  same  celL  French  told 
Baine  that  he  got  the  stamps  of  Dr.  Kennedy. 

Bauis  came  in  at  one  time  with  a  piece  of  paper  in  his  hand, 
and  said:  ^*  French,  you  are  a  liar.  I  have  telegraphed  to  Dr. 
Kennedy,  and  he  says  he  don't  know  you." 

Bains  let  French  go  to.  the  telephone  at  one  time,  but  for 
some  reason  he  could  not  get  Detroit;  and  Bains  said:  "Gome 
away  from  there.  I  guess  you  don't  want  to  get  them  very 
had,  anyway." 

It  seems  that  Mr.  Wigle,  the  postmaster,  made  a  complaint 
befiore  Alexander  Bartlett,  the  police  magistrate  at  Windsor, 
against  French  and  McAllister,  for  the  unlawful  sale  of  post- 
age-atampe,  under  a  Canadian  statute   reading  as   follows: 

''No  person  other  than  a  postmaster  shall  exercise  the  busi*- 
neas  of  selling  postage-stamps  or  stamped  envelopes  to  the 
pablic,  unless  duly  licensed  to  do  so  by  the  postmaster-general, 
and  under  such  conditions  as  he  prescribes;  and  every  person 
who  violates  this  provision  by  selling  postage-stamps  or 
stamped  envelopes  to  the  public,  without  a  license  from  the 
postmaster-general,  shall,  on  summary  conviction,  incur  a 
penalty  not  exceeding  forty  dollars  for  each  ofTense":  88  Vict, 
€•  7,  sec  74,  being  R.  B.  Can.,  c.  85,  sec.  106. 

Neither  French  nor  McAllister  had  any  knowledge  of  this 
statate,  or  that  they  were  doing  anything  wrong  in  selling  or 
oflering  these  stamps  for  sale. 

Sr.  asr^  Vol.  XV.— A 
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The  complaint  was  read  to  French  and  McAllister,  who 
were  taken  before  the  magistrate  for  that  purpose;  but  the 
magistrate  swears  that  Mr.  Wigle  was  oonvinced,  hj  the  time 
the  complaint  was  read,  that  they  were  innocent  of  any  inten- 
tional violation  of  the  law,  and  withdrew  it  No  complaint 
was  made  against  them  for  any  other  oflTense*  There  was 
some  talk  between  Mr.  Wigle  and  the  magistrate  about  the 
robbery  of  a  post-office  at  BothweH,  Ontaria  The  magistrate 
could  not  swear  that  the  chief  of  police  informed  him  that  he 
suspected  these  men  of  that  robbery,  but  thinks  it  quite  prob- 
able that  he  did.  There  was,  the  magistrate  says«  no  hearing 
or  adjournment  on  the  complaint  made  by  Wigle.  Wigle 
withdrew  it,  and  that  was  the  end  of  it,  as  far  as  the  magis- 
trate was  concerned.  It  was  withdrawn  between  three  and 
four  o'clock,  p.  M. 

But  Mr.  Bains,  as  they  testify,  kept  these  men  incarcerated 
until  after  six  o'clock,  p.  m.,  and  told  them  then  that  he  was 
not  quite  satisfied,  but  they  could  go  if  they  would  come  back 
at  nine,  a.  m.,  on  Monday.  On  Monday  they  went  over,  and 
were  told  they  were  not  wanted.  Bains  swears  that  he  did 
not  require  them  to  return  on  Monday,  but  released  them  un- 
conditionally. While  in  Canada,  French  and  McAllister  re- 
ceived no  intimation  from  any  one  that  they  were  suspected 
of  the  Bothwell  robbery,  and  knew  nothing  about  it. 

The  Detroit  Free  Press  (daily),  on  Sunday,  February  12, 
188S,  contained  a  number  of  items  of  news  under  the  heading 
of '*  Windsor.*'  In  these  items,  and  the  third  one  in  the  list, 
appeared  the  following:  *'A  week  ago,  it  will  be  remembered 
that  a  safe  was  cracked  in  Bothwell,  and  that  two  thousand 
dollars  in  money  and  about  thirty  dollars'  worth  of  stamps 
were  stolen.  Yesterday  two  hard-looking  citizens  canvassed 
the  entire  business  part  of  Windsor,  in  the  effort,  to  8eU 
stamps  at  half-price.  They  at  last  tried  to  sell  the  stamps 
to  Postmaster  Wigle,  who  had  them  arrested.  They  were 
searched  at  the  station,  and  upon  one  of  them  was  found 
thirty  dollars'  worth  of  stamps.  They  gave  their  names  as 
Edward  H.  McAllister  and  Lester  B.  French.  Cliief  Bains 
will  hold  them  to  await  developments." 

On  Tuesday,  the  14th  of  February,  1888,  under  the  heading 
of  '*  Windsor,"  the  Daily  Free  Press  published,  with  oth«r 
items  of  news,  the  following:  "Edward  H.  McAllister  and 
Ifcster  B.  French,  the  men  who  were  arrested  on  Saturday  fbc 
trying  to  dispose  of  stamps  at  half-price,  have  been  released. 
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■8  ihere  was  no  evidence  to  show  that  they  are  the  men  who 
are  wanted  at  Bothwell/' 

It  ifl  not  ahdwn  that.the  Free  Press  ever  made  any  other  or 
further  allosion  to  the  matter.  The  plaintiff  brought  suit 
against  the  Free  Press  company  for  libel^  declaring  upon  the 
first  publication. 

The  defendant  pleaded  the  general  issue,  and  gave  notice 
that  on  the  fourth  day  of  February,  1888,  the  postroflSce  build- 
ing at  Bothwell,  Ontario,  was  feloniously  broken  into  and 
entered  by  a  person  or  persons  unknown,  who  did  then  and 
there  steid  Canadian  postage-stamps  of  the  value  of  thirty 
dollaiB,  and  also  money,  jewelry,  goods,  and  other  personal 
property  of  the  value  of  two  hundred  dollars;  and  that  on  the 
eleventh  day  of  February,  1888,  the  plaintiff  went  to  Wind- 
sor,  with  a  companion,  and  offered  for  sale  a  quantity  of 
Canadian  postage-stamps,  of  the  value  of  about  thirty  dol- 
lars, and  that  among  other  persons  to  whom  he  offered  them 
was  the  assistant  postmaster  at  Windsor;  that  said  assistant 
postmaster  reported  the  facts  of  said  burglary  and  larceny  at 
Bothwell,  and  the  attempt  of  said  plaintiff  and  his  companion 
to  sell  about  the  same  quantity  of  postage-stamps,  to  a  police- 
officer  at  Windsor;  that,  upon  such  information,  said  police- 
officer  had  reasonable  cause  to  suspect  the  said  plaintiff  and 
his  companion  to  have  been  guilty  of  the  felony  aforesaid; 
and  that  thereupon  the  said  police-officer,  by  virtue  of  his 
power  as  such  officer,  arrested  the  said  plaintiff  and  his  com- 
panion, and  took  them  before  Alexander  Bartlett,  a  police 
magistrate  in  Windsor,  to  be  dealt  with  according  to  law. 
"^And  the  said  defendant  will  further  insist  and  prove  that  if 
it  published  the  alleged  libelous  article  set  forth  in  the  plain- 
tiff's declaration,  the  same  was  a  true  and  correct  account  of 
the  said  felony,  and  of  the  arrest  of  the  said  plaintiff  and  his 
companion  by  a  police-officer,  on  his  suspicion  that  they  were 
guilty  of  said  felony;  and  said  article  was  and  is,  in  that 
sense,  a  true  and  correct  statement  of  the  facts,  and  was  pub- 
lished as  a  privileged  publication,  and  for  good  purposes  and 
justifiable  ends." 

Upon  a  trial  had  in  the  circuit  court  for  the  county  of 
Wayne,  before  a  jury,  Hon.  C.  J.  Reilly,  the  presiding  judge, 
directed  a  verdict  for  the  defendant,  and  judgment  passed  ao- 
oordingly. 

It  is  to  be  presumed  that  the  trial  judge  held  the  publioap 
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tion  to  have  been  privileged,  no  reason  being  elated  in  the 
record  for  hie  action. 

In  addition  to  the  facta  of  the  arrest,  as  hereinbefore  atoted, 
the  plaintiff  showed  that  he  then  lived  in  Bay  City,  Ifichigan, 
where  he  had  resided  since  October  16, 1888.  Previous  to  that 
time  he  had  lived  in  Detroit  fourteen  months;  two  years  before 
that  in  Chicago;  eight  months  before  going  to  Chicago  in  Flinty 
Michigan;  and  for  twenty-three  years  before  living  in  Flint  he 
had  resided  in  Detroit  steadily,  and  for  twenty  years  at  one 
place, — 244  Park  Street  At  the  time  of  his  arrest  he  was 
dealing  in  and  owner  of  real  estate  in  Detroit;  and  French, 
his  companion,  was  also  in  the  same  business,  and  had  an 
office  on  Qriswold  Street 

Plaintiff  first  saw  the  article  in  the  Free  Press  on  the  after- 
noon of  February  12,  1888.  Heard  some  parties  speaking 
about  it  at  the  house  where  he  boarded.  After  the  publication, 
people  halloed  to  him  upon  the  street  in  different  waye,  and  he 
also  received  letters  in  relation  to  it  At  the  time  he  was 
searched  he  had  two  fifty-cent  American  pieces,  and  two  five 
and  one  three  dollar  gold  pieces,  a  diamond  ring,  and  aboat 
fifty  dollars  in  money,  including  the  gold  pieces. 

The  defense  showed  the  commission  of  the  robbery  at  Both- 
well  by  some  unknown  person  on  the  night  of  February  4, 
1888.  William  Regan,  the  postmaster  at  that  place,  tetstified 
that  he  discovered  the  robbery  the  next  day,  and  at  onoe  no- 
tified the  post-office  inspector  at  London,  Ontario.  Bothwell 
is  about  sixty  miles  from  Windsor.  Regan  testified  that  about 
$110  of  Canadian  postage-stamps  were  taken,  and  aboat  $80 
in  money, — gold,  silver,  and  bills, — 1194  in  all,  stampe  and 
money.  Some  jewelry  was  also  taken,  —  a  watch-chain  and 
some  charms,  —  and  some  gold  pieces, —  one  five-dollar,  one 
two-and-a-half-dollar,  and  two  one-dollar  gold  pieces*  The 
five-dollar  piece  was  an  American  coin. 

The  defendant  proved  by  Bartlett,  the  magistrate,  that  this 
robbery  at  Bothwell,  under  the  laws  of  Ontario,  was  a  felony, 
and  the  selling  of  stamps  without  license  a  misdemeanor.  It 
also  appears  from  his  testimony  that  the  complaint  was  with- 
drawn before  McAllister  and  French  were  required  to  plead 
to  it 

William  Bains,  the  chief  of  police,  was  also  sworn  on  behalf 
of  the  defendant  His  main  evidence  was  given  in  the  attempt 
to  justify  his  conduct  towards  the  prisoners  while  in  his  chargep 
in  which  he  was  not  successful.    He  testified  that  he  gave  no 
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directions  to  have  them  arrested,  and  first  saw  them  at  the 
lock-up,  where  he  went  after  hearing  of  their  arrest  Before 
their  arrest  he  had  received  from  Mr.  Parker,  the  post-office 
inspector  at  London,  the  following  letter :-t- 

"PosT-oFPici  Inspector's  Opficb. 

"  London,  7  Fehy.,  1888. 

'*Dear  5ir, — I  beg  to  inform  you  that  on  the  night  of  Bat* 
nrday,  fourth  inst,  the  Bothwell  P.  0.  was  burglarized,  and 
some  $200  in  cash  and  postage-stamps  stolen  from  the  safe. 
There  was  also  a  quantity  of  jewelry  taken,  the  property  of 
the  postmaster's  wife,  consisting  of  1  gold  chain,  long,  with 
fancy  link;  2  lockets,  silver,  —  one  with  gold  chain  attached; 
2  gold  pencil-cases;  1  $5  gold  coin;  1  $2.50  do.;  2  $1  do.;  1 
sovereign,  with  a  hole  in  it,  and  the  name  '  Ella  Rose'  stamped 
across  the  face;  1  25c  gold  coin.  I  will  feel  obliged  if  you 
will  have  such  inquiry  made  by  your  staff  for  the  stolen  goods 
as  you  may  deem  necessary,  as  they  may  be  offered  for  sale  in 
your  locality.        Yours  truly, 

''  B.  W.  Paekbr,  P.  0.  Inspector. 

**  Mb.  Baiks,  Chief  of  Police,  Windsor." 

He  was  present  when  French  and  plaintiff  were  searched, 
and  saw  the  articles  found  upon  them,  and  after  they  were 
locked  up  reported  the  case  to  Mr.  Bartlett 

He  testifies  that  the  finding  of  the  stamps  and  the  gold 
coins  upon  their  persons,  and  the  letter  he  had  received  from 
Parker,  led  him  to  believe  or  suspect  that  these  men  might 
have  had  something  to  do  with  the  Bothwell  robbery;  that  he 
sent  an  officer  over  to  Detroit  to  find  out  about  them,  and  to 
see  Dr.  Kennedy;  that  the  officer  returned  about  six  o'clock, 
p.  M.,  and  reported  that  the  doctor  said  he  had  sold  the  stamps 
to  French,  and  also  that  he  had  been  to  the  magistrate,  Bart* 
lett,  who  instructed  him  to  release  them. 

On  cross-examination  Bains  testified:  — 

^Q.  Did  you  have  any  talk  with  the  newspaper  reporters 
about  this  matter?  A.  When  these  gentlemen  left,  one  of 
them  —  I  can't  say  which — turned  and  said  to  me:  *  Don't 
give  this  to  the  papers.  We  don't  want  this  in  the  papers'; 
and  I  said:  'Gentlemen,  they  will  not  get  it  from  me.'  That 
is  what  passed.  Shortly  after  they  passed  through  the  front 
door,  a  reporter  came  to  me  and  asked  me  about  this  matter, 
and  I  said:  'The  gentlemen  are  released.  It  appears  there  is 
nothing  against  them,  and  I  was  requested  not  to  let  the 
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papers  have  it'    Who  that  reporter  was  there  for  I  cant  tell 

fOU. 

*'  Q.  Do  yoa  know  hie  name?  A.  No,  iiry  I  dont;  and  I 
don't  know  what  paper  he  was  for. 

'*Q.  You  can*t  say  whether  he  was  a  reporter  for  the 
Detroit  Free  Press?  A.  I  don't  know.  That  is  the  only  re- 
porter I  spoke  to  about  if 

The  policeman  who  arrested  them  testified  to  arresting 
them  on  information  that  they  were  selling  stamps  at  leas 
than  their  face  yalue.  He  knew  about  the  Bothwell  robbery. 
The  assistant  postmaster  told  him  of  fliis,  and  pointed  the 
men  out  to  him.  He  also  knew  of  th«r  trying  to  sell  the 
stamps  at  two  other  places.  He  claims  he  arrested  them  on 
suspicion  of  the  Bothwell  robbery.  He  swears  he  did  not  talk 
with  or  give  any  information  about  the  affair  to  any  reporter. 

Ira  W.  Quinby,  exchange  editor  of  the  Free  Press,  testified 
that  at  the  time  of  the  publication  of  the  alleged  libel  he  was 
a  reporter  for  that  paper,  and  had  been  **  doing  **  Windsor  in 
that  capacity  for  about  two  years.  He  wrote  both  the  items 
published  in  the  Free  Press  in  relation  to  the  arrest  of  French 
and  plaintiff.  He  was  in  Windsor  on  the  day  of  such  arresti 
and  was. in  Bartlett's  court-room  about  three  o'clock,  p.  m.,  as 
near  as  he  could  remember.  While  there  he  heard  a  conver- 
sation between  Mr.  Bains  and  the  magistrate.  He  had  no 
coversation  with  Bains,  but  talked  some  with  BartletL  He  was 
not  acquainted  with  plaintiff  or  French,  and  saw  them  for  the 
first  time  when  he  testified.  He  wrote  the  item  about  six 
o'clock,  p.  M.,  and  handed  it  to  the  city  editor  of  the  Free 
Press.  He  was  not  in  Bartlett's  court  over  eight  or  ten  min« 
utes,  and  in  Windsor  but  half  an  hour. 

*'Q.  Where  did  you  get  the  information  which  led  yoa  to 
write  this  article?  A.  When  I  came  in,  Mr.  Bains  was  there 
talking  with  the  magistrate  about  these  two  men.  Mr.  Bains 
said  there  had  been  a  burglary  committed,  and  he  thought 
that  these  two  men  were  the  ones.  That  is  what  he  was  tell- 
ing Bartlett  at  the  time.  Mr.  Bartlett  was  not  so  sure,  but  Mr. 
Bains  was  telling  him  the  stuff  he  found  on  them,  and  he  gave 
Bains  permission  to  keep  them  until  further  developments.  I 
think  I  arrived  there  shortly  after  they  had  been  examined 
and  returned  to  the  cell.    That  is  my  impression  now. 

**Q.  Yo  did  n't  see  these  men  in  the  court-room  at  any  time? 
A.   No,  sir. 

^Did  you  hear  anybody  else  talking  about  it  besides  Bains 
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and  the  magistrate?  A.  No,  sir;  I  did  not.  I  talked  with 
Bartlett  afterwards,  and  he  read  the  warrant  that  Mr.  Wigle 
had  awom  to;  and  Mr.  Bartlett  gave  me  the  information  that 
I«ot 

''(i.  He  gave  yon  the  information  about  the  Bothwell  rob- 
bery?   A.  Yesy  sir. 

**<i.  Did  yon  know  abont  it  before?  A.  No^  sir;  I  hadn't 
heard  about  it 

^<i.  Will  you  state  whether  or  not  the  account  was  based 
opoD  the  bets  that  you  learned  there?    A«  Yes,  sir. 

*^(^  Will  you  state  what,  if  anytlung,  was  said  in  that  con- 
venation  about  their  being  hard-looking  characters?  A.  YeS| 
sir.  Mr.  Bains,  I  think,  said  it.  He  said  they  were  rather 
hard-looking  citizens.  The  idea  that  I  got  from  it  was,  that 
they  were  a  couple  of  trampe,  such  as  you  see  any  day  on  the 
nulroad.    That  is  the  impression  conyeyed  to  me." 

He  could  not  say  that  either  Bains  or  Bartlett  said  that  two 
thousand  dollars  in  money  had  been  taken  from  the  Bothwell 
post-oflBce,  but  expects  they  did,  because  he  wrote  it  that  way. 
Mr.  Bartlett  said  that  about  thirty  dollars  of  stamps  had  been 
stolen  at  Bothwell.  He  also  told  witness  that  the  men  (plain- 
tiff and  French)  were  searched  at  the  station,  and  thirty  dol- 
lars' worth  of  stampe  found  upon  them. 

^(^  Who  told  you  that  they  were  hard-looking  eitiiens? 
A.  Mr.  Bains  said  it  to  the  magistrate.  Nobody  told  me. 
There  should  be  quotation  marks  there. 

^(^  Who  told  you  that  they  canvassed  the  business  part  of 
Windsor?    A.  The  magistrate,  also. 

**i^  Who  told  you  that  they  were  making  an  eflbrt  to  sell 
the  stamps  at  half-price?    A.  Mr.  Bartlett 

*^<l.  Where  did  you  get  their  names?  A.  I  fimnd  them  on 
the  warrant 

Ha  farther  testifies  that  he  did  not  ask  any  particulars 
about  these  men;  nobody  seemed  to  know  where  they  came 
fhMn. 

''I  asked  Mr.  Bartiett  if  he  knew  who  thqr  were,  and  he 
Bsid  no»  be  did  not 

''Q.  Did  you  ask  Mr.  Bains?  A.  No^  sir.  You  can't  ask 
Mr.  Bains  anything  when  he  is  excited. 

^(^  Was  Bains  excited?  A.  Yes,  he  was.  Wheneyer  Mr. 
Bains  had  criminals  on  hand,  I  would  always  go  to  Mr.  Bart* 
Isit  tor  information,  because  he  did  n't  get  so  flustrated." 

This  reporter  made  no  further  effort  to  find  out  who  these 
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men  were,  or  the  particalars  of  the  tntosactioiiy  because,  as  he 
iayi,  ^  there  was  no  nee."  He  testified  that  Bartlett  was  nol 
so  strong  in  bis  opinion  that  the  men  were  connected  with  the 
bnrglarjr  as  Bains;  bat  Bartlett  told  the  reporter  that  Bsins 
would  hold  them  for  developments.  On  Monday,  aboot  three 
o'clock,  P.M.,  he  learned  that  the  men  had  been  released. 
Before  he  wrote  the  last  item,  he  went  up  to  the  conrt-boose 
at  Windsor.  Bains  and  Bartlett  were  inside.  Outside  of  the 
building  he  met  a  patrolman, — didn't  know  who  he  was,— 
and  asked  him  about  *'  the  McAllister-French  business."  He 
said  they  were  discharged.  **  I  said,  'What  was  the  matter?' 
and  be  said,  'No  evidence.'  I  said,  *  Don't  yon  know  who 
they  were?'  and  he  said, '  No.' " 

He  claims  he  went  back  to  the  town  hall  or  conrt-house 
twice  afterwards  that  day  to  see  Mr.  Bains,  but  he  and  Bart-  ^ 
lett  had  gone  to  Sandwich. 

''Q.  When  did  you  write  that  item?  A.  Monday  ni|^i 
It  came  out  Tuesday. 

**Q.  Did  you  ever  make  any  efiTort,  up  to  that  time,  to  find 
out  whether  they  were  reputable  dtizens  or  not?  A.  No^  sir. 
It  had  slipped  my  mind." 

Mr.  Fralick,  the  city  editor,  was  not  sworn,  but  Mr.  Quinby 
testified  that  he  didn't  know  that  Fralick  took  any  steps  to 
find  out  about  these  men.  He  heard  nothing  about  the  mat- 
ter afterwards. 

A.  Q.  Boynton,  one  of  the  stockholders  of  the  defendant 
company,  was  sworn  for  the  defendant,  and  testified  that  he 
resided  on  Bagg  Street,  which  runs  into  Park  Street. 

*^Q.  Some  allusions  were  made  by  counsel  in  this  ease,  in 
his  opening,  to  the  fact  that  you  lived  in  the  same  neighbor- 
hood with  Mr.  McAllister.  A.  Mr.  McAllister  lived  a  neigh- 
bor to  me  for  some  years." 

He  testified  that  he  was  acquainted  with  plaintiff  in  a  gen- 
eral way  for  some  years,  but  never  knew  Mr.  French  until  he 
saw  bim  in  the  court-room.  Boynton  never  heard  of  the  item 
complained  of  until  it  was  published. 

^'Q.  Did  you  read  the  item  before  it  was  published?  A. 
No,  sir;  I  don't  remember  reading  it  at  all." 

It  was  not  an  item  that  came  in  his  department,  and  be 
knew  nothing  of  it  until  told  that  suit  was  brought^  and  then 
he  hunted  it  up. 

This  is  the  substance  of  the  material  testimony  taken  in  the 
Mr.  Bartlett   having  returned  to  Windsor,  plaintiff's 
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oounsel  asked  the  coart  to  adjourn  the  case  nntil  the  follow- 
ing morning,  00  that  he  could  be  produced  for  the  purpose  of 
contradicting  the  witness  Quinby  as  to  the  source  of  his  infor- 
mation. The  court  declined  to  allow  an  adjournment^  and 
exception  was  taken. 

It  does  not  appear  from  the  record  at  what  time  of  day  this 
motion  was  made,  and  therefore  we  are  not  entirely  satisfied 
that  this  refusal  was  an  abuse  of  discretion;  but  it  seems  to 
us  that  the  adjournment,  in  the  interest  of  justice,  should 
haTB  been  granted.  If  the  witness  Quinby  was  not  telling 
the  truth  as  to  his  source  of  information,  it  was  a  very  mate- 
rial fact  to  be  considered  in  the  case.  If  the  portions  of  the 
article  acknowledged  to  be  untrue  were  manufactured  by  the 
reporter,  they  were  certainly  not  privileged.  Such  fact  would 
also  have  a  bearing  upon  the  question  of  damages.  If,  as  the 
reporter  says,  he  did  not  get  to  the  court-room  of  the  magis- 
trate tmtil  after  the  plaintiff  and  French  had  been  taken  out, 
the  warrant  read  to  them,  and  they  returned  to  their  cells,  it 
is  not  likely  that  Bartlett  gaye  the  reporter  the  information  he 
claims  he  did,  if  Bartlett's  testimony  on  the  trial  is  true.  Mr. 
Bartlett  testified  as  follows: — 

**  Q.  About  what  time  upon  this  Saturday  did  Mr.  Wigle 
make  the  complaint,  and  swear  to  it?  A.  I  think  between  two 
and  three  o'clock. 

**  (^  Were  the  accused  parties  arraigned  on  that  complaintf 
A.  nie  complaint  was  read  to  them,  I  think. 

**i^  What  was  done  when  it  was  read?  Were  they  required 
to  plead  to  it?  A.  Mr.  Wigle  appeared,  I  think,  at  the  same 
time  that  they  were  there,  and  the  complaint  was  read  to  these 
parties;  bot  Mr.  Wigle,  by  the  time  we  read  the  complaint, 
had  become  convinced  that  they  were  innocent,  so  far  as  an 
intentional  violation  of  the  law  was  concerned,  and  he  with- 
drew  the  complaint,  and  I  think  he  withdrew  it  in  the  pres- 
ence of  these  two  parties.'* 

He  also  testified  that  no  complaint  was  made  against  them 
on  account  of  the  Bothwell  robbery,  and  that  such  robbery 
was  only  a  matter  of  conversation  between  him  and  the  post- 
master^  and  he  could  not  swear  that  Bains,  the  chief  of  police, 
informed  him  that  he  suspected  these  men  of  that  robbery, 
but  thought  it  quite  probable  that  he  did.  Nor  could  he  re- 
member that  there  was  any  conversation  between  himself  and 
Bains  in  regard  to  the  circumstance  of  these  parties  having 
postage-stamps  that  they  were  offering  for  sale.     It  would 
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appear  from  the  record  that  Mr.  Bartlett  was  twom  for  the 
defense,  and  had  gone  back  to  Windsor  before  Mr.  Qoinbj 
was  examined.  The  plaintiff  was  entitled  to  his  teetimooy, 
unless  the  circumstances  were  such  that  it  could  have  been 
procured  that  day  without  adjournment  over. 

This  case  clearly  ought  to  have  gone  to  the  jury.  The  item 
was  confessedly  untrue  in  several  particulars;  and  these  fislse 
items  all  tended,  in  the  connection  used,  to  carry  the  imprea- 
aion  that  plaintiff  and  French  were  guilty  of  a  felony:  1.  The 
coincidence,  which  was  not  a  true  one,  that  about  thirty  dol- 
lars'  worth  of  stamps  had  been  stolen  from  Bothwell,  and  the 
same  amount  found  upon  these  parties;  2.  That  they  were 
^hard-looking  citizens,"  carrying  the  impression,  as  Qoinby 
admits,  that  they  were  a  *' couple  of  tramps";  8.  That  they 
canvassed  the  entire  business  part  of  Windsor,  in  the  effort  to 
sell  stamps  at  half-price,  which  contains  two  untrnths;  4. 
That  they  at  last  tried  to  sell  the  stamps  to  the  postmaster. 

It  requires  but  a  glance  to  discover  a  vast  difference  between 
the  actual  facts  of  this  transaction,  and  the  story  as  poblisbed. 
A  true  account  would  have  shown  the  arrest  of  two  reputable 
American  citizens  for  the  offense  of  selling  stamps  without  a 
license,  discharged  by  the  magistrate  of  such  offense  as  soon 
as  the  complaint  was  read,  because  the  postmaster  was  satis- 
fied that  they  meant  no  intentional  violation  of  the  law,  but 
kept  by  the  chief  of  police  of  Windsor  for  three  hours  mfter- 
wards,  and  treated  by  him  with  gross  indignity;  that  he  had 
suspicions  that  they  were  connected  with  the  Bothwell  robbery, 
because  of  the  stamps  and  gold  coin  found  upon  their  persons, 
but  he  refused  to  let  them  communicate  with  their  friends  or 
counsel  in  Detroit,  and  did  not  release  them  until  he  was 
obliged  to  by  the  order  of  the  magistrate,  although  be  had 
learned  that  they  were  all  right, — in  short,  an  inexcusable 
outrage  by  the  chief  of  police  upon  honest  men,  guilty  of  no 
crime,  and  innocent  of  any  intentional  wrong. 

The  publication  shows  a  couple  of  tramps,  trying  at  OYery 
business  place  in  Windsor  to  sell  postage-stamps  at  half*piioe, 
having  the  same  amount  in  their  possession  that  was  stolen  at 
Bothwell  the  week  before.  At  last  they  try  the  posmaster,  who 
has  them  arrested.  ^  Chief  Bains  will  hold  them  to  await  de- 
velopments.^ 

Before  or  about  the  time  it  was  handed  to  the  city  editor, 
who,  it  seems,  took  no  steps  to  ascertain  its  truth,  these  men 
had  been  discharged;  and,  when  it  was  being  read  by  people 
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<m  Sunday  in  the  Free  Press,  French  and  the  plaintiff  were  at 
home  in  Detroit,  as  free  from  any  restraint  of  the  law,  and  from 
any  suspiGion  of  wrong-doing,  except  for  this  article,  as  tho 
reporter  who  wrote  it 

'  If  it  were  not  possible,  as  contended,  that  a  true  statement 
^  the  whole  of  the  facts  could  have  been  published  at  that 
time,  certainly  a  little  inquiry  on  Monday  afterwards  by  this 
aaroe  reporter  might  have  set  the  matter  aright  But  it  was  a 
matter  of  so  small  consequence  to  him  that  'Mt  had  slipped 
his  mind,"  and  he  contents  himself  with  the  statement  of  a 
patrolman  on  the  streets  of  Windsor,  and  the  paper  on 
Tuesday  has  an  item  that  French  and  the  plaintiff  have  been 
discharged  because  there  was  no  evidence  that  they  were  the 
men  wanted  at  Both  well.  In  other  words,  it  is  published,  not 
that  they  were  discharged  because  their  innocence  was  estab- 
lished, which  was  the  fact,  but  because  the  charge  or  sus- 
picion that  they  were  concerned  in  the  Bothwell  robbery  was 
"  not  proven." 

If  the  reporter  had  contented  himself  with  stating  that  these 
men  had  been  arrested,  and  a  complaint  made  against  them 
tot  selling  stamps  without  a  license,  and  that  the  fact  of  their 
offering  to  sell  the  stamps,  and  having  them  in  their  posses- 
sion when  searched,  led  the  chief  of  police  to  think  that  they 
might  be  connected  with  the  Bothwell  robbery,  and  that  Chief 
Bains  was  holding  them  to  await  developments,  it  might  have 
been  privil^ed,  although  not  true  at  the  time  it  was  pub- 
lished, and  not  the  whole  truth  at  any  time,  wliich  the  reporter 
bad  the  means  and  opportunity  to  discover,  but  did  not  But, 
MM  the  case  stood,  it  was  not  privileged,  and  the  only  question 
§n  the  jnry  was  one  of  damages. 

It  will  be  noticed  that  the  item  as  published  was  not  in 
^quotation  marks,''  as  the  reporter  thinks  some  of  it  ought  to 
have  been.  It  was  printed  as  a  matter  of  fact  coming  from 
Windsor,  when  in  fact  it  was  written  by  an  employee  of  the 
paper  at  Detroit,  entirely  from  hearsay.  He  could  have  per- 
sonally investigated  the  matter,  but  did  not  do  so.  He  did 
not  ask  to  see  the  men,  or  go  where  they  were.  He  did  not 
talk  with  the  postmaster.  He  heard,  as  he  says,  a  talk  be- 
tween Bains  and  Bartlett,  and  asked  the  latter  a  few  questions. 
The  only  thing  that  he  saw  with  his  own  eyes  — the  com- 
plaint— ho  does  not  mention  in  his  publication.  If  he  had 
stated  the  nature  of  it,  it  might  not  have  carried  so  great  an 
impression  of  the  parties'  guilt.    The  publication  was  looking 
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towards  a  felonj.  The  complaint  he  saw  was  only  for  a  mis- 
demeanor. 

Nor  was  any  care  shown  by  the  newspaper.  It  was,  as  &r 
as  the  record  shows,  published  as  handed  in  by  the  reporter, 
without  thought  of  verification.  It  is  argued  that  a  newspaper 
in  this  day  and  age  of  the  world,  when  people  are  hungry  for 
the  news,  and  almost  every  person  is  a  newspaper  reader, 
must  be  allowed  some  latitude  and  more  privilege  than  is 
ordinarily  given  under  the  law  of  libel  as  it  has  heretofore 
been  understood.  In  other  words,  because  the  world  is  thirst- 
ing for  criminal  items,  and  the  libel  in  a  newspaper  ii^  more 
far-reaching  and  wide-spread  than  it  used  to  be  when  tales 
were  only  spread  by  the  mouth,  or  through  the  medium  of 
books  or  letters,  there  should  be  given  greater  immunity  to 
gossip  in  the  newspaper,  although  the  harm  to  the  person  in- 
jured is  infinitely  greater  than  it  would  be  if  published  other- 
wise. 

The  greater  the  circulation  the  greater  the  wrong,  and  tiie 
more  reason  why  greater  care  should  be  exercised  in  the  pulh 
lication  of  personal  items.  No  newspaper  has  any  right  to 
trifle  with  the  reputation  of  any  citizen,  or  by  carelessness  or 
recklessness  to  injure  his  good  name  and  fame  or  business. 
And  the  reporter  of  a  newspaper  has  no  more  right  to  collect 
the  stories  on  the  street,  or  even  to  gather  information  from 
policemen  or  magistrates  out  of  court,  about  a  citisen,  and  to 
his  detriment,  and  publish  such  stories  and  information  aa 
facts  in  a  newspaper,  than  has  a  person  not  connected  with  a 
newspaper  to  whisper  from  ear  to  ear  the  gossip  and  scandal 
of  the  street.  If  true,  such  publication  or  such  speaking  may 
be  privileged,  but  if  false,  the  newspaper  as  well  as  the  citisen 
must  be  responsible  to  any  one  who  is  wronged  and  damaged 
thereby. 

It  is  indignity  enough  for  an  honest  man  to  be  arrested  and 
put  in  prison  for  an  offense  of  which  he  is  innocent,  and  for 
which  indignity  ofttimes  he  has  no  redress,  without  being 
further  subjected  to  the  wrong  and  outrage  of  a  false  publica- 
tion of  the  circumstance  of  such  arrest  and  imprisonment, 
looking  towards  his  guilt,  without  remedy.  And  no  sophistry 
of  reasoning,  and  no  excuse  of  the  demand  of  the  public  for 
news,  or  of  the  peculiarity  and  magnitude  of  newspaper  work, 
can  avail  to  alter  the  law,  except,  perhaps,  by  positive  statute, 
which  is  doubtful,  so  as  to  leave  a  party  thus  injured  without 
any  recompense  for  a  wrong  which  can  even  now,  as  the  law 
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■tands,  never  be  adeqnatelj  compensated  to  one  who  loyes 
repntation  better  than  money. 

What  is  privileged  in  publications?  The  truth  is  privi- 
leged  when  published  from  good  motives,  and  for  justifiable 
ends.  And  that  which  is  not  true,  but  honestly  believed  to 
be  true,  and  published  in  good  faith,  by  one  in  the  perform* 
ance  of  a  public  or  official  duty,  in  certain  cases,  is  also  privi- 
leged. 

This  is  so  in  the  case  of  communications  made  to  a  body  or 
officer  having  power  to  redress  a  grievance  complained  of,  or 
having  cognizance  of  the  subject-matter  of  the  communica* 
tion,  to  some  intent  or  purpose,  and  in  cases  where  the  com* 
manication  is  made  confidentially,  or  upon  request,  where  the 
party  requiring  the  information  has  an  interest  in  knowing 
the  character  of  the  person  inquired  after.  80  may  a  person 
be  jastified  where  he  is  honestly  endeavoring  to  vindicate  his 
own  interests,  as  in  the  case  of  the  slanderer  of  title,  or  guard- 
ing  against  any  transaction  which  might  operate  to  his  own 
injnry;  See  U$her  v.  Severance^  20  Me.  9, 16;  37  Am.  Dec.  33. 
As  is  well  said  by  Chief  Justice  Whitmad  in  that  case:  ''The 
ease  at  bar  is  one  of  a  publication  addressed  to  no  person  or 
body  of  men  having  power  to  redress  a  grievance,  and  it  is 
rather  superfluous  to  add,  not  a  confidential  communication 
to  any  one,  and  does  not  appear  to  have  been  designed  to 
guard  against  any  injury  imminently  threatening  the  indi- 
vidual interests  of  the  publisher;  nor  does  it  present  a  case  of 
words  in  themselves  not  actionable." 

The  liberty  of  the  press,  as  the  law  now  stands,  is  only  a 
more  extensive  and  improved  use  of  the  liberty  of  speech 
which  prevailed  before  printing  became  general;  and,  inde- 
pendently of  certain  statutory  provisions,  the  law  recognizes 
no  distinction  in  principle  between  a  publication  by  the  pro- 
prietor of  a  newspaper  and  a  publication  by  any  other  person. 
A  newspaper  proprietor  is  not  privileged,  as  such,  in  the  dis- 
ssmination  of  the  news,  but  is  liable  for  what  he  publishes  in 
the  same  manner  as  any  other  individual:  Townshend  on 
Slander  and  libel,  sec.  252. 

The  judgment  of  the  court  below  is  reversed,  and  a  new  trial 
will  be  granted,  with  costs  of  this  court  to  plaintiff. 


Xbwapbe  Libel.  —  The  object  of  this  note  ii^  not  to  treat  of  the  gen- 
«tl  law  of  libel,  bat  imther  to  atate  the  roles  especially  applicable  to  cases 
eoniplaint  k  made  of  libels  alleged  to  have  been  published  in  news- 
psiiidisals.    We  ay  not  awsra  that  the  rales  or  principles 
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tppUeaUe  to  th«  pablieation  of  libolt  u«  ia  any  mpeet  diffwent  whm  llwir 
yvbUofttioB  is  in  a  aowipftper  from  iHiat  thoy  aro  wbea  moh  yvbfioatMMi  ia 
teaomt  ottiar pariodioaL  Tharafora^  in tiiia nota^  wa  shall vaa tlM  Ima 
•diaal  **  aa  Jaiiioating  nawspi^^ata  aa  wall  aa  otbar  pobUeatioiia  mada  al 
pariad%  in  mafMiwaa  and  othar  pariodicala  of  moca  aadoring  and 
alMwaelar  than  ardinaiy  nawapapani  If  ia  thia  aota  any  attantian  ia  (IvaA 
to  priaoiplaa  not  azdaaiTaly  i^lioabla  to  tha  pnbliaharaaf  pariodioaK  it  wiU 
ha  f oand,  on  azanuDation  of  tha  adjudgad  casai  in  whieh  thaaa  priaoiplaa  bava 
baaa  aaaooaoad  aad  appliad,  that  by  far  tha  graatar  nnmbor  of  thorn  bava 
baaa  aotiona  or  proaaontiona  againat  tha  pnUiahars  of  poriodical%  aad  that 
whila  the  principles  may  ooeasionally  be  applied  to  other  paUishers^  yat  tfaaft 
■aah  ia  ao  rarely  the  eaae  that  their  oonaideration  ia  amply  jnstified  in  a  aota 
whieh  attampta  to  treat  of  the  law  of  newspaper  libeL 

For  tha  pnblioation  of  a  libel  in  any  periodiealt  five  diffvent  alaaaaa  of 
peraona  may  be  answerable,  ▼i&t  the  author,  the  editor,  the  printer,  tha  pt^ 
prietor,  and  any  other  person  who  engages  in  the  pnblioation  or  distribatMa 
of  the  libelons  periodioal  with  knowledge  of  the  libel  thereia  oontaiaad.  Ia 
•ther  word%  all  who  knowingly  participate  in  or  oontribnta  to  the  libal  nnat 
respond  in  damagee  to  the  snbjeot  thereof  if  he  is  injured  thereby. 

The  proprietor  of  a  periodical  in  which  a  libel  has  been  pablishod  eanaoi 
aaoape  liability  otherwise  thaa  by  proving  that  it  waa  a  matter  whioh,  not- 
withstanding ita  libelons  character,  he  had  the  right  to  publish.  In  Tain  may 
he  urge  that  he  knew  nothhig  of  its  intended  publioation,  that  he  waa  abaent 
from  the  dty  or  other  pla^e  whero  bis  paper  was  printed,  and  had  left  it  ia 
charge  of  others,  who  in  the  publioatioa  of  the  libel  complained  of  bad  aol 
acted  in  pursuance  of  his  instructions  to  them:  Hunter  y.  Sharp,  4  Foak  it  F. 
983;  15  L.  T.,  N.  S.,  421;  Rex  ▼.  Walter,  3  Esp.  21;  Bex  v.  Dodd,  2  Sea.  Gss. 
83;  Andrei  ▼.  Well9,  7  Johns.  260;  5  Am.  Dec  267.  "As  respecto  a  pnblioa- 
tion by  writing  a  libel,  not  only  the  pubUaher,  but  all  who  in  any  wise  aid  or  an 
concerned  in  the  production  of  the  writing,  are  liable  as  publishen.  The 
publication  of  the  writing  is  the  act  of  all  concerned  in  the  production  of  the 
writing.  Thus  if  one  composes  and  dictates,  a  second  writes,  and  a  third 
publiflhes,  all  are  liable  as  publishers,  and  each  ia  liable  as  a  publisher.  Ibo 
law  denominatea  them  all  makers  and  all  publishers:  Townshend  on  Slander 
and  Libel,  aec  115;  2  Starkie  on  Slander,  225;  Bishop's  Crim.  Law,  sec  931. 
The  proprietor  of  a  newspaper  is  responsible  for  whaterer  appears  in  ita 
columns.  It  is  unnecessary  to  show  that  he  knew  of  the  publioatioB  or  aa- 
thorised  it  (Ht{f  v.  Bennett,  4  Sand.  120);  for  he  is  liable,  eren  thongh  tha 
publication  waa  made  in  his  absence,  and  without  his  knowledge,  by  an  agent 
to  whom  he  has  given  express  instructions  to  publish  nothing  exceptionable 
personal,  or  abusive,  which  might  be  brought  in  by  the  author  of  the  libel  "s 
Buekieg  v.  Knapp,  48  Mc  152. 

Whenever  the  proprietor  of  a  periodical  leaves  it  in  charge  of  other  per^ 
Bona,  he  provides  them  with  the  means  of  injuring,  othera  by  malioions  or 
oaroless  assaults  npon  their  ropatation.  If  he  reserves  no  supervisiou  over 
them,  he  practically  authorises  them  to  write  and  publish  whatever  they 
think  proper.  They  stand  in  his  place  and  ropreeent  him;  and  if  they  publish 
a  libel,  he  is  as  responsible  as  if  it  had  been  done  by  him  personally  or  under 
his  direct  supervision,  and  whether  the  wrong  reanlted  from  their  negligenoa 
ar  from  a  wantcm  and  reckless  purpojBs  to  injuro  the  object  of  il  In  snob  a 
ease,  the  fact  that  the  proprietor  was  not  present,  and  did  not  have  a^j 
provious  knowledge  of  the  libelous  publication,  does  not  oonatitnte  aanffioiaMk 
^fenssb  even  to  a  criminal  proaecution  againat  him  for  libel^  in  the  sheeaoe  aC 
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mf  ilitelt  BMfiljdBg  tii«  nit  of  ths  Mnmnoii  law  upon  this  nilijefll:  Brmm 
▼.  Bmi,  lOA  Pk  8t  406;  49  Am.  B«p.  086;  Ao  t.  €hadk,  1  Moody  ft  IL  4Slf 
n  Wag.  Oook  L.  S58;  Cmnummealtk  r.  M^rgm,  107  Maai.  196;  Lidkrop  t. 
1»  U.  471;  43  Am.  Bop.  tta  Btmi  if  tbooo  ploood  itt  obaifo  of  » 
Mf  ifei  ptu|wioitfi  yAMoii  •  libbl  itt  ddUnoo  of  luo  ozpNH  initrno^ 
lomaino  aiisvoniblo  tiiwofor  u  •  dTil  aotioii;  Imt  at  tlio  preiont 
timo  Iho  faol  that  tho  libel  was  paUiiliod  oontrary  to  Mo  ordon  would 
ynkMjt  ia  tlw  aboonoo  of  any  no^igonoo  or  oiroletwiom  on  hk  part^  borafl- 
MBtto  pffofoat  bii  oonriotiott  if  prosoootod  criminally:  Perrti  ▼.  nowf  iiTeato- 
f9vv  S6  La.  Ann.  170;  Oommtmweatih  t.  Mcrgam^  107  Mam.  196;  ite  t. 
Md^  1  Moody  ft  M.  433;  22  Bng.  Gom.  L.  368;  Dmrh  t.  Hoik,  1  Ind.  344. 

IW  aathor  of  a  libel  wbiob  baa  been  pnbliebed  in  a  periodical,  wbilo  gen- 
cnOy  anaworablo  tberef or  o^oally  with  tbo  proprietor,  ie  not  liaUe  morelj 
ho  ia  tie  aatbor.  In  tretht  it  ia  only  thoeo  wbo  oitber  aid  in  or  ao* 
to  the  pablioation  of  a  libel  who  are  anawerable  therefor.  Howercv 
may  oontribnte  to  ftho  libel  in  other  rcepec^  he  ii  not  anaworablo 
IhHofor  if  ho  can  ihow  his  innooenoe  of  its  publication:  ITeir  t.  Homt  6  Ala. 
661;  ifofM  T.  Fkkktr.  9  Bam.  ft  a  86SL  One  who  composes  a  libel  does  not 
thirdly  commit  any  actionable  wrong.  It  is  only  when  Ids  act^  assonti  or 
psriispo  his  carelessnessi  causes  its  publication  that  ho  commits  an  actionable 
wrong  and  becomes  responsible  for  its  consequences.  It  need  not  be  shown 
by  direct  oridence  that  the  aatbor  of  a  libel  procured  its  publication,  if  ft 
q^pears  tiiat  he  did  tbat  from  which  his  desire  for  or  his  assent  to  the  publi* 
oatioB  may  be  presumed.  If,  for  instance,  he  sends  manuscript  to  the  pub* 
lishsr  of  a  periodical,  and  the  latter  prints  either  the  whole  thereof  or  a  part 
only,  the  anther  must  be  regarded  as  guilty  of  the  irublication,  and  held  re. 
spoBsiblo  accordingly:  rorpfey  t.  Blabey,  2  Bing.  N.  C.  437;  2  Scott»  642;  7 
Gtf  .  ft  P.  396;  Bond  t.  JhmgJM,  7  Id.  626;  Pieret  t.  EUU,  6  I.  0.  L.  R.  66; 
Mm  T.  LfMU,  9  Grim.  Law  Rep.  462;  BurdeU  t.  Abbot,  6  Dow,  201;  14 
Bsst^  1;  and  one  may  be  regarded  as  the  author  of  a  libel,  and  answerable  for 
ifei  publication,  although  he  does  not  himself  commit  it  to  writing,  as  when, 
beiag  present  at  a  public  meeting  where  libelous  charges  are  made,  he  caUa 
attition  to  the  representatiTOs  of  the  press  there  present^  and  states  that 
tiM  cass  is  a  Tciy  scandalous  one,  of  which  he  hopes  they  will  take  notice, 
and  that  they  will  giro  publicity  to  the  matter:  Parka  t.  PreaeoU,  Lb  R.  4 
Xi.  169;  38  L.  J.  Bx.  105;  17  Week.  Rep.  773;  20  L.  T.  637. 

In  Illinois^  at  the  trial  of  a  prosocntion  for  libel,  it  appesred  that  the  do- 
indsat  made  a  statement  of  the  facts  constituting  the  alleged  libel  to  a  re* 
porter  of  a  newspi^per,  who^  after  writing  part  of  an  artide  embodying  these 
faets^  commnnicated  them  to  the  editor  of  the  paper,  who  wrote  and  pub* 
Ibhed  the  article  which  was  claimed  to  be  libelous.  When  the  article  was 
■St  up  in  typOb  it  was  read  by  the  defendant  from  proof-sheets,  who  said  it 
was  a  little  rough,  but  it  was  true,  and  let  it  go.  Haying  been  convicted, 
tbe  defendant  insisted  that  these  facts  did  not  Justify  the  finding  that  ho 
published  tho  article,  and,  therefore^  that  he  was  wrongfully  conyioted;  but 
tbe  sBpremo  conrti  in  sustaining  the  oonriction,  said:  "  It  is  a  familiar  maxim 
tbst  what  a  porMn  does  by  another  he  does  by  himself.  And  we  think  it 
ipplies  in  its  full  force  in  this  case.  He  Tolnntarily  gires  the  main  state- 
awats  in  the  article  to  one  of  the  persons  connected  with  the  publication  of 
Ifaepeper,  who,  after  writing  part  of  an  artide  embodying  the  facts  thus 
fina  him,  communicated  them  to  the  editor  of  the  paper,  who  thereupon 
wrote  sad  published  tho  artide  read  in  evidence.  After  it  was  in  type^  tho 
«lide  was  read  to  plaintiff  in  error  from  the  proof-sheet.    He  suggested  a 
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mnt^otk  M  to  tlM  ooQTM  tiM  fiunilj  referred  to  reeided  from  Streotor;  nid 
Itwesftlittloroai^lmtitwestnMb  ondletitgOb  Thot  he^  itt  onlioluMi^  oe 
mid  to  GoU  and  Baboock,  we  think  eo  abanduitlj  prored  ae  to  veqviro  tin 
Jvy  to  eo  flad.  Ho  know  it  wee  in  ^ype^  lor  the  pnipoee  of  being  paUahod 
in  tin  paper*  He  nrast  haTO  known  it  wae  read  to  him  to  get  hie  indoroe 
MMit  of  the  tmth  of  the  etatementa  it  oontained.  Ho  made  no  protest  or 
«bJeetioa  to  ite  pttblioation,  lmt»  on  the  oontrary,  eaid  *  let  it  go^'  and  it  waa 
paUiehod  as  he  thoa  direotod.  We  may  reaeonabiy  infer  that  had  hs  pro* 
▼ionalj,  or  o?oa  at  that  timo,  direotod  the  editor  not  to  pabUah  tho  artid% 
•a  it  might  not  be  tnie,  and  if  not»  that  it  would  infliet  a  grevuMia  wrong  on 
famooent  people,  it  woold  noTor  have  H^peared.  On  the  oontraiy,  he  volun- 
teered the  etatementa  on  which  the  artide  ia  baaed;  hoare  it  read  altar  it  ie 
written  and  in  typ«;  bearing  it  read,  he  eaya  'lot  it  go^'  and  it  waa  pnb- 
liehed  ae  it  waa  thua  directed.  Although  the  editor  ma/  be  eqnaUj  liabli^ 
that  doee  not  exonerate  the  plaiatiflr  in  error.  He  took  an  aetiTO  part  in  iti 
prodnotion  and  pnUioationf  and  ia  eeeentially  one  of  ite  aathore  and  pabliih- 
on^  and,  aa  inch,  moat  be  reeponaible  for  the  injury  he  baa  infliotod  on  aucie^y 
by  hia  reckleea,  if  not  wanton  and  malioiona,  oondnot  in  thia  matter.  £l 
woold  have  required  but  little  effort  to  haye  learned  whether  the  mmor,  aa 
he  oalla  it^  waa  true;  but  he  doee  not  pretend  to  have  made  any  effoft^  Ho 
himaelf  admitted  that  it  waa  rough,  but  that  did  not  reetnin  hia  aotaon.  We 
have  no  doubt  of  the  su£Bcienqr  of  the  OTidenoe  to  anatain  tho  verdiot.  an^ 
peroeiTing  no  enor  in  thereoord,  the  jndgmeatof  the  oonrt  below  iaalBmaed*t 
€h9  Y.  Pwpie,  W  in  HI. 

The  liability  of  the  editor  of  a  periodical  ia,  in  England,  ooeztenaiTO  witt 
that  of  ite  proprietor:  WaU$  t.  Fra$er,  7  Ow.  ft  P.  868;  7  Ad.  ft  K.  OS;  1 
Hoody  ft R.  449;  I  Jur.  671;  Kelwrr.  Newemnb,  1  FoeL  ft  F.  fi6».  In  thia 
•oonntiy,  the  editor  may  eecape  liability  by  ihowing  that  the  libel  oomplainod 
•of  waa  pubUshed  without  hia  ordera  and  againat  hia  wills  CbiwaiflwneieftA  t. 
Kmeeland,  Thach.  a  C.  M6w 

The  printer  of  a  periodical  ia  alao  anawerable  for  any  libel  therein,  and  ho 
<oannot  avoid  liability  upon  any  gronnda  which  are  not  equally  aTaibblo  to 
iti  proprietor:  lUar.  Dimr^  8  How.  St.  Tr,  546;  IfottfT.  /Voewv  70ar.  ft  P. 
J69;  6  Ad.  ft  E.  225;  1  Jur.  671;  1  Hoody  ft  B.  449. 

Thoee  who  diitributo  periodically  either  gratuitonoly  or  through  tho  aalo 
thereof,  thereby  become  publiahera  of  any  libel  to  be  found  therein,  and 
•equally  liable  with  the  proprietor,  except  that  they  may  exonorato  thorn- 
ooItob  by  proving  that  they  did  not  know,  nor  have  any  reaeon  to  ewepoo^ 
that  Budi  periodicala  oontained  any  libelous  matter:  £!te«6  v.  Bmiktrnmnt  86 
La.  Ann.  467;  IU»  v.  MaU^  8  Mod.  123;  Emm^m  v.  PoUU^  L.  R.  16  Q.  B.  D. 
354;  55  L.  J.  Q.  B.  51;  84  Week.  Rep.  116;  53  L.  T.  808;  Da^  v.  Brtm^  t 
Hoody  ft  R  54.  In  the  case  of  the  sale  of  a  great  or  nnuaual  nnmbor  of  tho 
periodical  containing  the  libel,  it  ia  obvioue  that  a  defense  of  this  ohanicter 
•ought  not  to  be  sustained;  for  the  unueual  sale  ought  to  put  tho  vendor  on 
inquiry  for  the  cause  of  the  exceptional  demand,  and  no  one  ahonld  be  psiw 
mitted  to  reap  unusual  profita  through  tho  sale  of  a  libel,  and  then  ihidd 
himself  by  proof  of  his  own  negligence  in  doeing  his  ^es  to  what  ha  waa 
then  doing:  Ckub  v.  Flannagan,  6  Car.  ft  P.  431. 

Though  eeveral  persons  may  be  guilty  of  the  publication  of  a  libol,  and 
therefore  subject  to  an  action  therefor,  neither,  after  eatiafying  a  judgment 
obtained  against  him,  has  any  right  to  contribution  from  the  other.  In  lae^ 
ihere  does  not  appear  to  be  any  possible  oaae  in  which  one  who  ia  gnil^  of  n 
Hbel  may  compel  another  to  share  with  ar  indemnify  him  for  tho 
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tiMnof :  OoOmm  r.  Paimon,  1  Gromp.  IL  ft  B.  76;  4  Tyrw.  m. 
made  in  adTanoe  of  the  pablioatum  of  a  libd,  to  indomiiify 
«id  WKW%  hirmleM  tho  pabluhor  ihoroof  for  any  damagio  whidi  may  bo  ro- 
oofOiod  of  him  by  tho  party  libolod,  ia  afainat  pablio  polioy,  and  thorofoco 
Ttid:  AOimr.  JokHMm,4&Y%.  78;  Arnddw.  C^fofti;  SSnm.  288. 

Tho  pnblioation  of  a  libol  in  a  periodioal  may  bo  prorod  1^  patting  in  oH* 
dMoo  a  copy  of  anoh  periodieal,  and  showing  that  it  eamo  from  dofondantVi 
oflloo^  and  was  ono  of  an  odition  of  tho  same  data:  8taU  t.  QtamdeU^  6  Harr* 
(DoL)  476;  Woodimrm  t.  MlUer^  Cho^o^  194;  or  by  ootobliahing  that  othor 
oopioo  woro  aold  by  tho  defendant's  agont^  who  roooivod  money  for  thomt 
Ma^Mioa  t.  IkwU^  8  Yoatoa,  821.  A  poriodioal,  printed  and  pnbliihed  hi 
one  atato^  may  also  be  generdly  oirenlated  in  othor  states  and  when  thia  ia 
tho  oaao,  tho  same  peraon  may  be  anaweraUo  for  ite  pnUicatioii  in  both 
■tatea.  Thna  ono  who  baa  written  a  libel,  and  oaneed  it  to  be  pnUiahed  in 
a  periodioal  in  Bhode  Island,  may  be  oonvioted  of  pnbliahing  it  in  an  adjoin- 
ta^  ooiuity  of  Massaohnsotts,  in  whioh  the  periodioal  usnally  eironlated,  if  it 
^peara  that  tho  number  oontaining  tho  libel  in  qnostion  was  reeoiTod  and 
oirenlated  in  sneh  oonnty:  Co/mmoiuBeaUk  t.  Blandbigt  8  Pick.  80i;  16  Aau 
Doeu  214;  CHaUm  t.  OromoeO,  2  Gaines,  244;  2  Am.  Deo.  236.  There  is  no 
donht  that  the  oinmlation  of  a  periodioal  in  any  ooonty  or  state  is  snffieient 
to  aostaia  an  action  or  proseoation  for  its  publication  in  such  oonnty  or  atatet 
JBsef  T.  Bmff^  4  Cow.  403;  Luean  t.  OavendUk,  10  Ir.  L.  T.  687;  Pfefen^  t, 
CbUiNib  1  Term  Bep.  647;  CommommUh  t.  Makom^  101  Mass.  6. 

ICaucB.  — To  entitle  one  of  whom  a  libel  has  been  pnbUshod  in  a  poriodi* 
oal  to  roooTor  his  actual  damages  suffered  therefrom,  ho  need  sot  offer  any 
oridenoo  to  show  whether  or  not  its  author  or  publisher  was  aetnatod  by  ma- 
iieicius  motires.  If  tho  matter  published  is  both  libelous  and  untrusb  malioo 
on  the  part  of  its  publisher  is  presumed:  Braditrtel  w,  QiU^  72  Tex.  116;  18 
Am.  8t^  Bop.  768;  Rjfom  t.  CMlku,  111  N.  Y.  143;  7  Am.  St.  Bep.  726;  Bso- 
kmr.  Mkmmri Pacific Ktff  71  Tex.  424;  Dt^riM  DaOp PoU  Cbw  t.  MUrikmr, 
Mlfidi.  447;  ^tonoM  t.  ffpliMer,  18  Minn.  249;  Booi  r.  Otg,  7  Cow.  618; 
DiOmdr.  CoUku,  26  Oratt  848;  amari  t.  Blanchaid,  42  N.  H.  187;  MMon 
T.  Oramtr,  47  Wis.  669;  Jwu$  t.  TcwMgmTs  AdmW,  21  Fla.  481;  68  Abl 
Bsp.  676.  With  respeot  to  malioo  in  law  thia  presumption  is  oondusiTOi 
And  hero  It  is  proper  to  obserro  that  it  ia  unfortunate  that  tho  word 
''amfiee "  baa  at  least  two  legal  meanings,  and  that  it  is  aometimeo  difficult 
te  dotsrmino  in  which  it  is  intended  to  be  used  by  Judges  and  text-writers  hi 
^s**-— «"g  the  law  of  liboL  In  its  ordinary  signification,  malioo  means  ao- 
tsal  iU-wiD;  a  desire  to  injure  the  object  of  it,  or  at  least  a  rookless  disrsgeid 
of  OQOsequenoe%  and  indifference  whether  in j  ory  ia  infliotod  or  not.  Whether 
antios  in  this  sense  existed,  or  not,  often  becomes  a  material  subjoot  of  in- 
qaiiy  in  actions  and  prosecutions  for  libel,  because  its  existenoe  may  justify 
the  imposition  of  exemplary  damages,  or  render  tho  defendant  answerable 
lor  publieationa  wliich  are  privileged  when  made  upon  proper  oocasiona  and 
from  justifiable  motives.  But  the  presence  of  malioo  in  this  sense  la  norcr 
■sisntiil  to  tho  maintenance  of  an  action  for  libel  where  the  publicaticn  la 
aot  pririleged.  *'Ib  a  legal  sense,  malice,  as  an  ingredient  of  actions  for  slan* 
dsr  cr  libel,  signifies  nothing  more  than  a  wrongful  aot  done  intentionally 
without  just  cause  or  excuse":  Kingy,  i'a<torKm,49K.  J.L.  417;  BhtmMatfdi 
▼.  Bokr,  70  Md.  828.  *'  lialice  ia  the  gist  of  an  action  for  slander.  But 
tte  term  'malice'  baa  a  twofold  signification.  There  ia  malioo  in  law 
ss  Will  aa  malice  in  fact.  In  the  former  and  legal  sense^  it  signifies  a 
vnngful  set  intentioiially  done  without  any  justification  or  oxouaa.  In  Ihn 
AM.  Sr.  Kar..  Vox..  XV.— 22 
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latter  and  popnUr  sense.  It  means  ill-win  towards  a  person;  in  othar  words* 
an  actual  intention  to  injure  or  defame  him.    This  distinction  mna  thrani^ 
the  elementary  books  and  the  reports  of  adjudged  cases  " :  OHmar  ▼.  Jgwftgnfc 
13  HL  274.     *'  If  I  traduce  a  man,  whether  I  know  him  or  not,  and  whether 
I  intend  to  do  him  an  injury  or  not,  I  apprehend  the  law  considers  it  aa  dona 
of  malice  because  it  is  wrongful  and  intentionaL    It  equally  works  aa  injuiy 
whether  I  meant  to  produce  an  injury  or  not;  and  if  I  had  no  legal  excuse 
for  the  slander,  why  is  he  not  to  have  a  remedy  against  me  lot  the  injury  it 
produces  7    And  I  apprehend  the  law  recognizes  the  distinction  between  these 
two  descriptions  of  malice  —  malice  in  fact  and  malice  in  law  —  in  actions  for 
slander.    In  an  ordinary  action  for  words,  it  is  sufficient  to  charge  that  the 
defendant  spoke  them  falsely;  it  is  not  necessary  to  steto  that  they 
spoken  maliciously.     But  in  actions  for  such  slander  aa  is  prima  facte. 
able,  on  account  of  the  cause  of  speaking  or  writing  it,  as  in  the  caae  of 
▼ante'  characters,  confidential  advice  or  communication  to  persona  who 
it,  or  have  a  right  to  expect  it,  malice  in  fact  must  be  proved  by  the 
But  in  an  ordinary  action,  for  libel  or  for  words,  though  evidence  of  malice 
may  be  given  to  increase  the  damages,  it  never  is  considered  aa  essential,  nor 
is  there  auy  instance  of  a  verdict  for  the  defendant  on  the  ground  of  a  want 
of  malice  ":  Bromage  v.  Proaaer,  4  Bam.  &  C.  247.    The  absence  of  malice  in 
fact,  therefore^  will  not  relieve  the  defendant  from  liability  for  snch  injuries 
as  he  may  have  inflicted  on  the  plaintiff  by  the  publication  of  a  libel  npon 
him:  Haire  v.  WiUon,  9  Bam.  ft  C.  643;  4  Man.  &  K  606;  fitiher  w.  dememi, 
10  Barn,  k  C.  472;  6  Man.  &  R.  730;   Wenman  v.  Ash,  13  Com.  &  845;  82 
L.  J.  Com.  P.  190;  17  Jur.  579;  BtmOtyr,  Ward,  6  Com.  B.,  N.  S.,  614;  6 
Jur.,  N.  S.,  18;  1  Fost.  ft  F.  652;  Clark  v.  Motj/neux,  L.  R.  3  Q.  K  2S7;  47 
L.  J.  230;  and  even  in  a  criminal  prosecution  for  libel,  where  the  atatnto 
permite  the  defendant  to  give  in  evidence  in  his  defense  the  truth  of  tiie 
matter  contained  in  the  publication  charged  aa  libelous,  if  he  further  satis* 
factorily  shows  that  the  publication  was  with  a  good  motive,  and  for  justifi- 
able ends,  proof  that  the  matter  published  was  libelous  still  oonstitntea  a 
prhna/aeie  case,  and  the  presumption  of  malice  must  be  rebutted  by  ibm  de- 
fendant: CammonweaUh  v.  SneUing,  16  Fick.  337;  CammonweaUh  r,  Bonmar^  9 
Met.  4ia 

As  before  suggested,  the  presumption  of  malice  in  law  is  indisputable  when 
the  publication  is  false,  libelous,  and  not  privileged:  Dahoia  v.  Tajflor^  1  ]>ak. 
471.  The  publisher  cannot  rebut  this  presumption  by  proving  that  he  be- 
lieved the  matters  constituting  the  alleged  libel  to  be  true,  and  pnbliahed  it 
from  good  motives:  Smart  v.  Blanchard,  42  N.  H.  147;  Ki$ig  v.  Booi^  4  Wend. 
113;  21  Am.  Dec  102;  UBher  v.  Sevetxinee,  20  Me.  9;  37  Am.  Deo.  3S;  Com 
V.  New  Orkam  Timet,  27  La.  Ann.  214;  Comrnonwealth  v.  Sneiimg,  15  Pick. 
337. 

There  may  be  circumstances  in  which  a  publisher  may  escape  liabilxty  by 
showing  that  he  did  not  know  that  the  matter  published  was  libelona.  It 
was  so  held  in  a  case  where  the  defense  "  was  that  an  alleged  libel  waa  a 
mere  fancy  sketeh  or  fictitious  tale,  which  had  no  relation  to  the  plainti^  and 
was  not  intended  to  apply  to  him;  that  the  publisher  did  not  know  the  plain- 
tiff, nor  had  he  heard  of  auy  of  the  facte  stated  in  the  alleged  libel  as  appli- 
cable to  him,  and  if  it  was  intended  by  the  writer  to  be  so  applied,  the 
defendant  had  no  knowledge  of  such  intention":  Smiih  v.  AihUy,  11  Met.  367; 
45  Am.  Dec.  216;  DexUr  v.  Spear,  4  Mason,  115.  The  facto  in  tliis  case  were 
exceptional,  and  the  priaoiplea  steted  by  the  court  in  deciding  it  are  not  be- 
jcnd  question.    Certainly  if  the  matters  published  are  libelous  on  their  iae% 
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cr  if  ttiero  is  anything  to  warn  the  publisher  that  he  may  injure  the  repnta- 
tioQ  of  some  one,  or  bring  him  into  contempt,  the  defendant  will  not  be  per* 
mitted  to  prove,  aa  a  complete  defense,  that  he  did  not  know  that  tb« 
imUication  was  libelons:  CwtU  v.  Mussy,  6  Gray,  261. 

In  implying  that  an  act  must  be  done  intentionally  to  be  malicious  in  law» 
we  think  the  authorities  introduce  a  false  element  into  their  definitions  of 
oalice  aa  applied  to  the  law  of  libel,  unless  they  further  imply  that  everj 
one  mast  be  conelusively  presumed  to  intend  the  necessary  or  probable  re- 
snlti  of  his  acts.  One  who  has  published  a  libel  on  another  cannot  sncceo- 
fally  resist  the  latter's  action  for  redress  by  showing  he  did  not  intend  to 
publish  it^  and  that  its  publication  was  due  to  carelessness,  inadvertence,  or 
laistaka.  Hence  it  is  not  a  sufficient  defense  that  the  publication  of  a  libel 
lesnlted  from  an  error  in  setting  type,  or  in  placing  plaintiff's  name  under  a 
enlamn,  headed  "first  meetings  in  bankruptcy,"  instead  of  that  headed  "dii^ 
•olaliona  of  partnership**:  Shepherd  r.  Wkiiaker^  L.  R.  10  Com.  P.  002;  32 
L  T.  402;  or  in  erroneously  stating  that  the  plaintiff's  name  had  been 
stricken  from  the  roll  of  attorneys,  when  it  was  intended  to  state  that  he  had 
been  suspended  only:  Blakt  t.  StevenBt  4  Fost  ft  F.  232;  11  Lb  T.  648. 
Mere  SRon  in  printing  an  item  written  by  the  plaintiff  in  a  somewhat  illegi- 
Ue  hand  will  not  enable  him  to  maintain  an  action  for  libel,  though  the 
item,  as  printed,  neoessarily  exposes  him  to  derision,  to  which  derision  the 
item  as  written  by  him  contributes  quite  as  much  as  the  errors  of  the  printers 
ni  deciphering  his  manuscript;  Bulling  ▼.  Shaketpeare,  46  Mich.  408;  41  Am. 
Bc(l16«. 

Dam Aon.  — So  much  of  the  law  of  damages  as  is  peculiaur  to  the  law  of 
newspaper  libel  is  almost  inseparably  connected  with  the  consideration  d 
the  qnestioii  of  malice  in  making  the  publication  complained  of.  Of  coursOi 
as  in  all  other  eases  of  libel,  the  plaintiff,  when  entitled  to  recover  at  all^ 
should  be  awarded  all  the  damages  actually  suffered  by  him.  The  more  ex. 
ftensiTe  the  publication  of  the  libel,  the  greater  the  injury  probably  occasioned 
by  il  Therefore^  as  bearing  on  the  question  of  the  actual  damages  done  to 
tiie  plaintiff,  he  may  prove  the  extent  of  the  circulation  of  the  periodical  or 
pamphlet  in  which  it  was  published:  Oathercole  v.  Miall,  15  Mees.  &  W.  319;  15 
L.  J.  Bx.  179;  10  Jur.  337;  Fry  ▼.  Bennett,  28  N.  Y.  324;  Bigdow  ▼.  Spragtie, 
140 Mass.  425;  and  the  principal  case.  "If  it  appears  upon  the  trial  that 
there  was  no  intention  in  fact  to  injure  the  plaintiff,  and  that  all  proper  pre* 
SBBtioDS  wore  obserred  in  the  publication  of  the  article  complained  of,  such 
tMts  will  not  prevent  a  recovery  of  such  damages,  but  will  reduce  the  amount 
thereof  to  snob  sums  as  must  inevitably  result  from  the  wrong  **:  Evening  New 
Amoekaitm  v.  TVyon,  42  Mich.  549;  36  Am.  Rep.  450;  Ser^ppe  v.  ReiUf,  88 
Mich.  23.  The  plaintiff^  if  the  matters  published  of  him  are  libelous  per  ee^ 
need  not  offer  any  evidence  of  special  damages,  unless  he  desires  thereby  to 
the  amount  of  his  recovery;  for  if  he  has  been  libeled,  the  law  will 
that  ha  has  been  injured,  and  leave  the  amount  of  such  injury  to 
the  determination  of  the  jury:  Boogher  v.  Knapp,  76  Mo.  467;  Prieer.  WkUe^f 
Mid.  487;  JUp.  Pub.  Co.  v.  Miner,  12  CoL  77. 

various  matters  which  it  is  said  may  be  proved  in  mitigation  of 
We  do  not  understand  this  expression  to  mean  that  any  of  these 
ought  to  or  can  deprive  plaintiff  of  his  right  to  recover  such  damages 
■B  be  has  actually  suffered,  but  rather  that  they  may  wholly  or  partly  remove 
the  ptesnmption  of  malice,  which  will  otherwise  be  indulged,  and  will  there- 
kn  rsiieirs  the  defendant  from  the  imposition  of  punitive  damages:  Rearick 
r.  WUem,  81  IlL  77;  8h^  v.  Story,  68  Ga.  47;  Wmelka  v.  JtfeUrid^  93  N.  a 
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10.  Henoe  it  has  been  held  that  a  defendant  maj  prove,  in  mitigatioii  of  dm- 
ages,  that  he  reoeired  letters  purporting  to  have  been  written  by  repntaUe  eii> 
■ens  charging  the  plaintiff  with  certain  wrongful  acts;  that  these  letters  were 
in  fact  forgeries,  and  that  he,  believing  them  to  be  genuine,  was  imposed  npoa 
and  induced  to  publish  the  libel  complained  of,  in  the  belief  that  it  was  tnie; 
Jtercy  ▼.  JBarlf,  86  IlL  461.  If  the  defendant  wishes  to  give  evidence  of  the 
Inith  of  the  libelous  matter,  he  must  plead  it  in  justification;  and  failing  te 
so  plead  it,  he  is  not  entitled  to  plaoe  in  evidence  before  the  jnry,  in  mitiga- 
tion of  damages,  matters  which  ought  to  have  been  pleaded  in  justificatsso. 
Hence  if  the  defendant's  belief  in  the  truth  of  a  libelous  publication  can  be 
proved  in  mitigation  of  damages,  it  can  only  be  in  thoee  cases  in  which  he 
distinctly  disavows  all  right  to  urge  that  the  words  published  were  true  im 
iaet,  and  merely  seeks  to  remove  the  presumption  of  malice  by  disclosing 
**the  circumstances  which  induced  him  erroneously  to  make  the  charge  com- 
plained  of  **:  Minennger  v.  Kerr,  9  Pa.  St.  312;  SiOUing  v.  Cstmn,  27  Md.  175; 
•2  Am.  Dec.  632;  Howard  v.  Thompson,  21  Wend.  319;  34  Am.  Deo.  238; 
Petrn  v.  Roue,  5  Watts  k  S.  864.  In  criminal  prosecutions  for  libel,  theie 
are  cases  where,  though  the  truth  of  the  defamatory  publication  ia  not  a 
complete  defense,  it  may  be  given  in  evidence  in  mitigation  of  the  offense: 
Cwnmonwealih  v.  MorrU,  I  Va.  Gas.  175;  5  Am.  Dec  515;  Commonwealth  v. 
Standing,  3  Pick.  304;  15  Am.  Dec  214;  OommonweeUth  v.  Clap,  4  Mass.  163; 
3  Am.  Dec  212.  The  gross  negligence  of  the  defendant  may  be  shown  for  the 
purpose  cf  enhancing  damages:  Smith  v.  Harrieon,  I  Fost.  &  F.  565;  8cripf$ 
V.  JieiUff,  35  Mich.  272.  On  the  other  hand,  evidence  ia  admissible  to  rebut 
any  imputation  of  negligence  which  might  otherwise  exist,  and  the  proprietor 
of  a  periodical  is  therefore  entitled  to  show  the  eircumstances  attending  its 
publication,  the  necessity  of  prompt  action  on  lus  part^  the  baste  incident  to 
issuiug  the  paper,  the  time  at  which  the  libelous  article  was  handed  in,  and 
the  sufficiency  of  the  force  employed  on  the  paper  for  gathering  news  and 
preparing  and  supervising  articles  for  publication:  Scrippe  v.  BeiUjft  38  Mieh. 
10.  It  in  not  proper,  however,  to  instruct  the  jury  that  they  may  consider 
ki  mitigation  of  damages  the  excitement  attending  a  pen(Ung  election  al 
which  the  plaintiff  was  a  candidate,  and  that  the  alleged  libel  was  pubUshed 
ior  the  purpose  of  assisting  in  his  defeat:  Bearick  v.  Wilcox,  81  IlL  77. 

While  the  retraction  of  a  libel  does  not  relieve  its  publisher  from  liabili^ 
lor  its  publication,  it  may  be  proved  in  mitigation  of  damages:  Cass  v.  Ncm 
Orleans  Timu,  27  La.  Ann.  214.  One  insult  does  not  justify  another,  nor  has 
the  subject  of  a  libel  unbounded  liberty  to  indulge  in  libels  upon  his  adversary. 
Kevertheless,  a  libelous  retort  to  a  recently  published  libel  ia  viewed  with 
great  charity.  If  it  is  in  the  nature  of  a  reply  to  the  previous  libe]»  and  ia 
refutation  of  its  charges,  accompanied  with  disparaging  remarka  on  the 
libeler  not  entirely  irrelevant  to  the  subject  under  consideration,  the  previ- 
eus  libel  will  be  in  many  instances  received  in  evidence  in  justification,  and 
in  all  cases  is  admissible  in  mitigation  of  damages:  Chaffin  v.  Lyneh^  83  Va. 
106;  Myer§  v.  Kaichen,  75  Mich.  272;  Stewart  v.  Minneapolis  Tribtuw  CSc,  41 
Minn.  71.  The  publisher  may  also  prove  in  mitigation  of  damages  that  in 
fvbKshing  the  article  complained  of  he  acted  from  an  honest  motive  to  pro- 
tect the  public  against  impostors,  and  upon  information  tending  to  show  that 
the  person  defamed  by  the  publication  was  engaged  in  a  corrupt  sobeme  ts 
obtain  and  appropriate  money  for  his  own  profit:  Momer  v.  Stall,  119  Ind. 
244;  Hunter  v.  Sharpe,  4  Fost.  &  F.  983;  15  L.  T.,  N.  a,  421. 

The  general  rule  controlling  the  reception  of  evidence  in  mitigation  of 
damages  is,  that  any  circumstances  may  be  proved  "which  tend  to ds^rovs 
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■■lio^  Imt  do  sot  prore  the  tratb  of  the  ohftrge  "s  Sioreif  ▼.  Barlif,  9$  DL 
401;  Netrall  on  Deluiuitioii,  882.  Eridenoe  mmy  thereforo  Jbw  JwlniittuJl  to 
•how  vliftt  w^ro  tho  mothfM  of*^e  ibloiulaiit^  in  mAking  the  pnblicatiiMii 
IMbw  t.  ShamlObt,  00  Ind.  441.  There  is  one  clan  of  ovidenoe  adnuMihk 
m  ndtigntioii  which  appears  to  establish  rather  than  to  disprore  actnal  nsl- 
iesu  We  refer  to  evidence  of  the  existence  of  eironmstances  connected  wilfc 
titt  libelovs  charge,  and  showing  any  provocation  therefor  reeeived  from  the 
pfauntiff:  KmoU  ▼.  Buno^  96  N.  C.  279;  Ma^  t.  ^rown,  8  Bam.  ft  C.  1131; 
10  Sng.  €k>in.  L.  24. 

Sxemplary  damages,  in  the  abeence  ot  statutes  denying  them,  may  always 
bs  awarded  if  it  appears  that  the  defamatory  publication  proceeded  freai 
malice  or  ill-will:  Snjfder  t.  Af/ton,  34  Md.  128;  and  varioos 
may  be  receiTed  in  eridence  as  tending  to  estabUsh  the  existeacs  <f 
in  fad  Among  tbeee  are^  that  other  libdoos  publications  hare  been 
bj  the  same  defendant  against  the  same  plaintiff:  SiaU  ▼.  Biffg$,  St 
OooB.  403;  Lambee  ▼.  MinneapolU  Tribune  Co.,  86  Minn.  HI;  Behee  v.  BaO- 
«%  71  Tex.  424;  though  made  at  so  remote  a  period  that  any  action  to 
leeorer  damages  therefor  is  barred  by  the  statute  of  limitations:  Bvetdn§ 
Jmarmai  AstoekUkm  r.  MeDermoU,  44  N.  J.  L.  430;  43  Am.  Rep.  392;  or  a 
lefosal  to  retract  a  libel,  or  to  publish,  except  as  an  advertisement  to  be  paid 
ior  by  the  plainti£^  any  card  or  statement  expressing  belief  in  his  innoceaosB 
Dtwm  T.  Bammm,  53  Wis.  244;  Barnes  ▼.  Campbell,  60  N.  H.  27. 

If  a  periodical  is  owned  or  published  by  two  or  more  partners,  malice  in 
fast  of  any  one  of  them  in  making  a  libelous  publication  entitles  the  plaintiff 
Id  reeover  against  all,  as  if  all  had  participated  in  such  malice:  Lotkrop  «. 
Adams,  133  Mass.  471;  43  Am.  Rep.  628.  We  find  it  difficult  to  reconcib 
the  deeisions  concerning  the  liability  for  libeU  attributable  to  the  malice  of 
editors,  reporters,  and  other  employees,  in  which  the  proprietors  of  the  pert- 
edioal  in  which  the  publication  was  made  did  not  participate.  It  is  un- 
donbledly  true  that  a  proprietor  who  places  another  person  in  charge  of  a 
periodioal  becomes  answerable  for  whatever  he  may  publish,  **  whether  the 
wrong  fesulted  from  mere  negligence,  or  from  a  wanton  and  malicious  p«v- 
pose  to  accomplish  the  business  in  an  unlawful  manner";  and,  perhaps,  m 
many  states,  a  proprietor  in  whose  periodical  a  libel  is  published  through  the 
or  ill-will  of  an  editor,  reporter,  or  other  employee  is  liable  to  the 
extent  as  if  the  malice  had  been  entertained,  and  the  publication  an« 
thoriaed  by  the  proprietor  himself:  Bruce  v.  Beed,  104  Pa.  St.  408;  49  Am. 
Bepu  586w  Probably,  however,  the  weight  of  authority  at  the  present 
is  in  CaTor  of  exonerating  a  proprietor  from  exemplary  damages  if  the 
catioB  is  due  to  the  malice  of  his  employees,  and  is  made  without  his  preti* 
eos  knowledge  or  consent^  and  under  circumstances  which  relieve  him  from 
the  charge  of  negligence  in  perndtting  such  pablication:  StemtUm  ▼.  Cramer^ 
Wl  Wis.  570;  DebreU  Poet  Co.  ▼.  McArtkur,  16  Mich.  447;  Scrijpps  t.  BeiOg, 
88  Id.  10;  Bobertson  ▼.  Wylde,  2  Moody  ft  R.  101. 

In  a  few  of  the  states  exemplary  damages  are  not  allowed  in  actions  for 
shnder  or  libel:  Bep.  Pub,  Co.  ▼.  Miner,  12  Col.  77;  Bosewater  r.  Hoffinam^ 
94  Neb.  222;  but  in  a  greater  number  they  may  be  awarded  in  all  cases 
the  jury  is  satisfied,  from  the  evidence,  that  the  defamatory  publicatisa 
actuated  by  malice  or  ill-will  towards  the  defendant:  TempletonY,  Ormve^, 
09  WisL  96;  Klewin  v,  Bauman,  54  Id.  244;  Montgomery  v.  Knoao,  23  FkL 
895;  snd  this  malice  or  ill-will  may  be  inferred  from  the  fact  that  the  defend 
eat  has  published  defamatory  matter  of  the  plaintiff  which  faUely  charges 
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Urn  with  an  indictable  offenta^  or  whiob  ia  ottisrwiaa  Ubebaaperae.- 
▼.  Jmiet,  M  N.  T.  61. 

Tba  plaintUTt  repatation  may,  prerionaly  to  the  paUieatioii  of  tlio  libal 
of  whioh  bo  oomplaiui  bave  bean  bad,  in  whioh  eaaa  the  pnUioation  oaa  do 
him  little  or  no  bann.  Tbo  defendant  ier  entitled  to  prove  tbia  iaot  in  miti* 
gatioB  of  damagea.  The  eridenoe  upon  tbia  anbject,  to  be  admiaaibloy  mnal 
not  be  in  regard  to  pUintifb  having  inlaet  committed  specific  acta  or  eriBM% 
but  mnat  be  reatricted  to  the  plaintiff's  general  repatation:  Warmer  t.  Lodf 
mrly,  31  Minn.  421 ;  8Umt  v.  ronwy,  7  Met.  86;  S9  Am.  I>ea  762;  B^fHo^  ▼• 
Mmtohm,  7  Bbuskf.  83;  41  Am.  Deo.  212;  Clarh  v.  Brwm,  116  Maaa.  604. 
Mahnmey  v.  Beiford,  132  Id.  883;  Toung  v.  BtnneU,  4  Scam.  43;  or  his  repata- 
tion of  having  committed  the  particular  act  with  which  he  is  charged  in 
the  publication  complained  of:  Wftkerhee  v.  Martk,  20  N.  H.  561;  61  Am. 
Dec  844.  *'The  anthorities  are  nameroos  to  prove  that  the  defendant  ia  not 
confined  to  evidence  of  character  founded  upon  matters  of  the  same  natore  aa 
were  specified  in  the  charges,  aa,  for  instance,  to  evidence  of  the  plaintiff's 
character  aa  a  thief,  whereas  in  this  case  the  diarge  waa  theft;  but  ho  nay 
give  in  evidenoe  the  general  bad  character  of  the  plaintilt  not  by  way  of  joa- 
tifioation,  bnt  in  mitigation  of  damages,  and  for  tlus  inquiry  the  plaintiff 
must  stand  prepared":  Lamtn  v.  Smell,  6  N.  H.  416;  25  Am.  Deo.  468.  Thai 
it  had  been  generally  reported  and  believed  that  plaintiff  waa  guilty  of  the 
offense  charged  against  him  may  in  aome  of  the  states  be  proved  aa  tonding 
to  establish  that  his  reputation  had,  before  the  publication  complainod  o^ 
been  so  depreciated  that  the  libel  could  not  have  injured  him  to  the  same  ok- 
tent  aa  if  he  had  been  of  good  and  unquestionable  repute  in  the  nei|^borlMXid 
wherein  he  lived,  or  where  the  publication  was  made:  Neletm  t.  Moema,  1 
Dev.  9;  CaUcwayr,  MkidiHon,2  A.  K.  Marsh.  872;  12  Am.  Dec  489;  YTeCAsr- 
bee  V.  Mareh,  20  N.  H.  661;  15  Am.  Dec  244;  SwuUre  v.  Jekmeim,  6  Blaokf. 
60;  36  Am.  Dec  664. 

There  is  no  doubt  that  no  one  baa  any  right  to  repeat  a  pre-eyisting  but 
false  defamatory  rumor  or  statement^  and  the  fact  that  a  slander  or  libol  ia 
but  a  repetition  of  one  previously  existing  never  Justifies  it^  and  will  not  bo 
reeeived  in  evidence  as  a  complete  defense:  Watiku  v.  ffatt^  9  Beat  ft  8.  STO; 
L.  R.  8  Q.  B.  396;  37  L.  J.  Q.  B.  125;  16  Week.  Bep.  857;  18  L.  T.,  N.  &, 
661;  Holekkme  v.  OliphaiU,  2  Hill,  410;  although  the  Ust  publisher  diaoloMa 
the  name  of  some  previous  author  or  publisher  at  the  time  he  makoo  the 
publication  complained  of:  MePhereon  v.  Damiel,  10  Bam.  fb  0.  263;  6  Man 
ft  R.  251;  Tidmam  v.  Anelk,  10  Ex.  63. 

If  a  defamatory  charge  is  published  without  any  reference  being  mado  to 
ita  author  or  previous  publisher,  the  last  publisher,  when  an  action  iabrooght 
againat  him  therefor,  cannot  show,  even  in  mitigation  of  damages^  thnt  ho 
merely  repeated  what  had  already  been  published  by  another:  Treat  t.  Jhmm 
img,  4  Conn.  408;  10  Am.  Dec  156;  Inman  v.  FoUer,  8  Wend.  602;  Peienom 
T.  Morgan,  116  Mass.  360;  Bradley  v.  Oibeam,  9  Ala.  406;  TalM  t.  Ckerk^  t 
Moody  ft  &  312;  Shekan  v.  CoUkit,  20  IlL  325;  71  Am.  Dec  271|  Dm^Is  t. 
Bladden,  17  Or.  259;  Marker  v.  Dunn,  68  Iowa,  720.  The  defendant  may. 
however,  prove,  in  mitigation  of  damages*  that  the  charge  had  been  pre- 
viously published,  if,  at  the  time  of  its  republication,  be  either  gave  the  name 
of  the  author  or  the  person  from  whom  he  had  heard  it,  or  diBcloeed  in  aoiae 
other  appropriate  manner  that  he  did  not  make  the  charge  himael^  bvt 
merely  repeated  what  he  had  heard  or  had  seen  in  some  other  publioatiosu 
McDonald  v.  Woodruff,  2  DilL  244;  BenwiU  v.  Bewtidi^  6  Car.  ft  P.  688; 
Boame  v.  amUK,  3  Mou.  363;  Z>tffiMDfii5s  v.  Danmlle,  8  Car.  ft  P.  222;  S  J«r. 
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li  Sionff  ▼.  Kar^.  86  El.  461;  OaUowa^  r.  Courtney,  10  Rich.  414;  Young  ▼. 
Wrigbt»  124;  WiOiamB  t.  Ortenwade,  3  Dana,  438.  In  Minnesota, 
perhapa  in  a  few  other  states  the  defendant,  for  the  purpose  of  aataUiah- 
Ida  bdiaf  of  ehargea  pnbliihed  by  him,  and  of  relieving  himself  from  the 
of  malioe  in  hat,  may  prore,  in  mitigation  of  damages,  that  he 
the  same  charges  in  another  periodical  before  he  published  them 
kimaelf:  BewiU  r.  Pkmeer  Pr€$$  Co.,  23  Minn.  178. 

Kewipapers  exist  in  response  to  a  demand  of  the  public  for  news,  or  for 
upon  divers  subjects,  both  public  and  private.  When  one  who 
a  libel  acts  in  the  bona  JUU  discharge  of  a  public  or  private  duty, 
l^gal  or  moral,  he  is  exonerated  from  liability,  unless  it  appears  that  he  acted 
with  a  malioions  intent:  WhUe  ▼.  NkhoU,  3  How.  286.  There  are  provisions 
in  the  eonstitntion  of  many  of  the  states  guaranteeing  the  liberty  of  the 
praas^  and  there  is  an  unquestionable  demand  for  news  upon  all  sorts  of 
topics^  and  especially  for  statements  concerning  the  character,  reputation, 
and  anppoeed  evil  doings  of  those  who  are  personally  known  in  the  commu- 
nity, or  whose  prominence  is  such  as  to  excite  interest  in  them  even  beyond 
loeoJttiaa  in  which  they  are  personally  known.  Because  of  these  provisions 
gnaraateeing  the  liberty  of  the  press,  and  of  the  wide-spread  demand  for  all 
kinds  of  now%  it  has  been  claimed  on  behalf  of  publishers  of  periodicals  that 
tfaaj  hnre  the  right  to  publish  whatever  they  may,  in  good  faith,  regard  as 
BMW%  and  aa  supplying  a  well-known  demand,  provided  that»  in  what  they 
pnbliah,  they  do  not  act  malevolently,  nor  otherwise  than  merely  in  response 
to  the  desire  of  the  public  for  information  respecting  the  matters  published. 
Wnmt  tfao  fact  that  there  is  a  demand  for  news»  they  aigne  a  duty  on  their 
part  to  aapply  such  demand,  and,  as  a  necessary  consequence^  that  they  oan. 
■oi  bo  hold  answerable  for  performing  this  duty  as  long  as  they  do  not  act 
■wtiriooaly,  even  though  it  should  happen  that  the  statements  published  were 
■oi  trao^  and  were  calculated  to  imperil  or  destroy  the  reputation  and  happi- 
■floa  oi  the  persons  against  whom  they  were  made. 

If  the  duty  of  the  proprietor  of  a  periodical  is  to  be  measured  by  the  de- 
mand for  what  he  publishes,  then  the  more  libelous  his  publications  the  more 
impoffative  his  duty  to  publish  them,  for,  doubtless,  the  demand  for  defama- 
tory news  Is  more  eager  and  inexhaustible  than  for  any  other.  The  existence 
of  this  daty  cannot  be  conceded,  except  to  a  rery  limited  extent.  In  consid- 
ering whether  it  may  be  conceded  at  all,  and  if  so^  under  what  circumstances^ 
er  in  what  casee,  publications  may  profitably  be  divided  as  follows:  1.  Those 
lelating  to  private  persons,  acting  in  their  private  capacity;  2.  Tboee  relat- 
ing to  peraoos  either  filling  or  seeking  public  offices  or  stations,  or  to  the 
critieiam  of  works  to  which  they  have  expressly  or  impliedly  invited  public 
attention;  Sw  Thoee  relating  to  acts  done  or  proceedings  taking  place  in  some 
pnbiie  office  or  department,  —  legislative,  executive,  or  judicial. 

The  liberty  of  the  press^  which  is  guaranteed  under  the  constitution  of  many 
does  not  oonfer  upon  it  any  greater  right  to  publish,  through  periodi- 
than  ia  given  by  thoee  other  dauses  of  the  same  constitutions  guarantee- 
ii^  liberty  of  speech,  —  to  publish  through  the  vocal  organs.  In  either  case^ 
tiM  pnbliaher  ia  subject  to  the  laws  of  the  land;  his  publication  must  not  be 
eriadnal,  nor  one  in  defiance  of  the  penal  laws;  and,  at  least,  when  false  and 
dofaoatory,  he  must  answer  in  damages  to  any  one  defamed  or  injured 
tharehj '  Dwridmm  v.  DatKoii,  7  EL  &  B.  229;  26  L.  J.  Q.  B.  104;  Palmer  w. 
Omeon^  48  K.  H.  211;  97  Am.  Dec.  606;  Bamegr.  CampMt,  69 N.  H.  186; 
47  Am.  Bep.  183. 

A  kadiog  case  upon  this  subject  is  that  of  Shedhell  r,  Jaekmm,  10  Gush.  26. 
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n«  dafendanti  had  puUiabed  a  liM  of  th«  plaintiff,  charging  him  wilk 
tnaohery  and  bad  faiUi  in  regard  to  money  reoeiTed  by  him  to  obtain  mam« 
miitioa  of  a  fngitiTO  slaYe,  and  with  then  inviting  the  tlaro  to  go  into  a  aUvr 
district  with  a  Ttcw  of  again  placing  him  in  a  state  of  slavery.    The  defend 
ants  sought  to  prove  that  there  was  a  general  anxiety  in  the  commnnity  lesl 
the  slave  in  question  had  been  deceived  in  transactions  with  the  plainti^  and 
reduced  to  slavery;  and  they  claimed  that,  as  publishers  of  a  periodical,  they 
had  a  duty  to  perform,  and  that  they  stated  what  they  honestly  thought  to 
be  true.    The  trial  courts  among  other  instructions,  gave  the  jury  the  follow- 
ing: "Bat  in  point  of  law,  the  occasion  of  this  publication  was  not  snch  a 
one  as  affords  a  justification  to  the  defendants  for  publishing  what  waa  not 
true.    The  defendants*  case  does  not  come  within  the  privileged  or  exoepted 
cases  from  the  general  rule.    But  if  the  publication  is  libelous  upoa  tho 
plaintiff^  upon  the  definition  of  libel  as  before  given  to  you,  then  the  defend- 
ants are  by  law  responsible  to  the  plaintiff  in  damages  for  the  injury  they 
have  done  hinL    Then  it  has  been  urged  upon  you  that  conductors  off  tfao 
public  press  are  entitled  to  peculiar  indulgence,  and  have  espedal  rights  and 
privileges.    The  law  recognises  no  such  peculiar  rights,  privileges,  or  daima 
to  indulgence.    They  have  no  rights  but  snch  as  are  common  to  alL    Tli^ 
have  just  the  same  rights  that  the  rest  of  the  community  have,  and  no  more. 
lliey  have  the  right  to  publish  the  truth,  but  no  right  to  publish  falsehoods, 
to  the  injury  of  others. '^    These  instructions,  when  assailed  in  the  appallato 
court,  were  pronounced  correct  in  point  of  law,  and  well  adapted  and  applied 
to  the  circumstances  of  the  case. 

**  The  terms  '  freedom  of  the  press '  and  '  liberty  of  the  press '  have  misled 
some  to  suppose  that  the  proprietors  of  a  newspaper  had  a  right  to  pnblisb 
that  with  impunity  for  the  publication  of  which  others  would  have  been  held 
responsible.  But  the  proper  signification  of  these  phrases  is,  if  ao  under- 
stood, misapprehended.  The  '  liberty  of  the  press '  consists  in  a  right  in  the 
conductor  of  a  newspaper  to  print  whatever  he  chooses,  without  any  previona 
license,  but  subject  to  be  held  responsible  therefor  to  exactly  the  same  extent 
that  any  one  eUe  would  be  responsible  for  the  publication  **:  iSweency  v.  Baker, 
13  W.  Va.  158;  81  Am.  Rep.  767. 

**  Freedom  of  the  press  and  freedom  of  speech  are  equally  sacred  and  equally 
protected  by  the  constitution.  Section  8  of  the  Bill  of  Rights  provides  that 
'  the  liberty  of  the  press  shall  forever  remain  inviolate,  and  all  persons  may 
freely  speak,  write,  and  publish  their  sentiments  on  all  subjects,  being  re- 
sponsible for  the  abuse  of  snch  rights.'  In  this  country,  slmost  all  officers 
are  elective.  The  press  does  not  possess  any  immunity  not  shared  by  evarj 
individuaL  In  every  election  the  same  freedom  of  discussion  of  the  merita 
and  demerits  of  candidates  is  allowed  equally  to  press  and  people,  and  every 
citizen  can  claim  to  be  interested  in  the  choice  of  his  rulers.  Now,  can  it  bis 
said  that  every  household  visitation  made  by  itinerant  politicians,  poisoning 
the  minds  of  electors  with  libelous  and  slanderous  charges  against  candidates, 
every  public  harangue  filled  with  similar  matter,  every  dub-room  discneaion 
in  which  such  charges  are  bandied  about  with  licentious  freedom  and  exag- 
geration, are  privileged  communications,  and  imposing  upon  the  injured 
party  the  necessity  of  proving  that  they  were  uttered  and  published  with 
express  malice?  We  have  never  supposed  that  the  freedom  of  speech,  even 
in  this  country,  could  legally  be  carried  to  such  an  extent.  Yet^  if  sncfa  ia 
the  law  as  to  an  article  published  in  a  public  journal,  there  can  be  no  good 
reason  shown  why  it  does  not  extend  to  all  channels  of  comuiunicatioo  ba- 
tween  man  and  man  during  the  pendency  of  an  election.     We  think  a  pnbUt 
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#— mil  or  aa  indiTidwd  who  indnlgM  in  6Am»tory  aMertiom  aboot  oaadU 
lor  oIBm  is  equal]  7  liabto  for  hia  aeto  with  thoia  who  oonunit  the  aam* 
againaft  prirata  ladiTidnala "t  AUrkkr.  Fnm  Fnt^Ot^  Ooi,  9MiiiDi. 
A»;  86  Am.  Daa  M. 

8d  far  aa  oar  mawnuliwa'^Mwe' extended,  we  have  been  nnabie  to  die* 
eofver  amy  eaae  wherein  a  periodical  haa  lalaely  charged  a  person  acting  ia 
Ua  priTate  capacity  with  the  commiasion  of  a  crime  in  which  the  proprietor 
ef  tho  periodical  haa  been  permitted  to  jnatify  hia  act  on  the  ground  that  the 
pabtienticii  waa  privileged,  becanae  made  in  good  faith  aa  an  item  of  newa. 
"The  right  to  pnbliah  throagh  the  newspaper  preaa  snch  mattera  of  intereat 
aa  may  thna  be  properly  laid  before  the  public  doee  not  go  to  the  extent  of 
allowing  publications  concerning  a  person  of  false  and  defamatory  matter,, 
thare  being  no  other  reason  of  Jnstifieation  for  doing  so  than  merely  pnblidi- 
ta^tfaa  newa  **:  MaUorp  ▼.  Pioneer  Ftdk  Cfo,,  34  Minn.  621;  Ueker  ▼.  Severance, 
V  Mo.  9;  37  Am.  Dec  83.  **The  law  favora  the  freedom  of  the  presa  ao 
long  aa  it  doea  not  interfere  with  private  reputation,  or  other  righta  entitled 
la  protection.  And  inasmuch  aa  the  newspaper  press  ia  one  of  the  necessi- 
tisa  of  eiriliation,  the  conditions  nnder  which  it  ia  required  to  be  conducted 
shoold  not  be  nnreasonable  or  rexationa.  But  the  reading  public  are  not  en- 
titled to  discussions  in  print  upon  the  character  or  doinga  of  private  persons, 
szeept  aa  developed  in  legal  trilmnala,  or  voluntarily  anbjected  to  pnblio 
esratiny.  And  since  an  injurious  statement  inserted  in  a  popular  journal) 
doea  nsore  harm  to  the  person  slandered  than  can  possibly  be  wrought  by 
any  other  species  of  publicity,  the  care  required  of  snch  journals  must  be 
saeh  aa  to  reduce  the  risk  of  having  such  libels  creep  into  their  columns,  to- 
the  loweet  degree  which  reasonable  foresight  can  assure  "t  Detrcit  DaUif  Poet 
Co.  V.  MeAHkMr.  16  Mich.  402. 

In  the  case  of  Borneo  v.  CampbeU,  50  K.  H.  128,  47  Am.  Bep.  183,  tho 
defsndaats,  who  had  charged  plaintiff  with  the  commiasion  of  a  crime,. 
plsadod  that  they  were  the  publiahers  of  a  newspaper,  and,  as  such,  that  it 
was  their  dnty  to  give  to  their  readers  auch  items  of  news  as  they  might 
judge  to  be  of  interest  and  value  to  the  community,  and  that,  as  such  pub- 
liahers, they  published  the  article  complained  of  in  good  faith,  without 
anlioe,  and  believing,  and  having  good  reason  to  believe,  the  same  to  be 
traei     In  determining  that  this  plea  waa  insufficient^  and  ought  to  be 
atrioken  out^  the  appellate  court  aaid:  '*The  defendanta  probably  intended 
to  set  cot  the  excuse  of  a  lawful  occasion,  good  faith,  proper  purpose,  and 
bilief,  and  probable  cause  to  believe,  that  the  publication  was  true.    They 
laid  stress  upon  their  business  of  publishing  a  ncMrspaper.    But  professionaL 
publishera  of  newa  are  not  exempt  as  a  privileged  daas  from  the  conse- 
qaencss  of  damage  done  by  their  false  newa.    Their  communicationa  are  not 
privilsged  merely  because  made  in  a  public  joumaL    They  have  the  samo 
right  to  give  information  that  others  have,  and  no  more.    The  occasion  of 
the  defendants'  publishing  a  false  charge  of  crime  against  the  plaintiff  waa- 
not  lawful,  if  the  end  to  be  attained  was  not  to  give  useful  information  to- 
the  community  of  a  fact  of  which  the  community  had  a  right  to  be,  and 
eaght  to  be,  informed,  in  order  that  they  might  act  upon  snch  information: 
Siaie  V.  Bumham,  9  N.  H.  34,  41,  42;  81  Am.  Dea  217;  Palmer  v.  Ooneord, 
48  N.  H.  211,  217;  97  Am.  Dec.  606;  Carpenter  r.  BaOep,  63  N.  H.  690;  66. 
14. 888.    The  defendants  do  not  state  facts  that  would  constitute  a  lawful 
eccasion.    They  make  a  loose  averment  of  their  general  duty  to  give  their 
readers  snch  news  aa  they  (the  defendants)  might  properly  judge  to  be  of 
and  value  to  the  community.    This  should  be  stru<^  out  of  tho 
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record  m  insafficient  and  misleading.  It  is,  in  ^ect^  an  intimatiwi  tfuU 
th»j  published  the  libel  in  the  nsnal  oonne  of  their  bnnaees,  and  is  ealoa- 
lated  to  give  the  jnry  the  erroneous  impression  that  the  defendants*  jndg« 
ment  d  tiie  propriety  of  the  publioation  is  oTidenoe  of  the  lawfolness  of  the 
oooasion.  The  defendants*  general  business  of  publishing  interestuig  and 
▼aluable  news  was  not,  of  itself,  a  lawful  occasion  for  publishing  this  partao- 
nlar  false  and  criminal  chaige  against  the  plaintiA  It  will  be  for  the  jury 
to  say  what  weight  the  defendants'  business  has  as  eyidence  oo  the  questaon 
of  malice.  But  however  high  the  defendants*  vocation,  and  however  inter- 
esting and  valuable  the  truth  which  they  undertake  to  give  their  readen» 
their  ordinary  and  habitual  calling  is  no  excuse  for  assailing  the  plaintiff's 
eharacter  with  this  false  charge  of  crime.  They  must  show  spedfio  facts, 
constituting  a  lawful  occasion  in  this  particuUtf  instanee^  as  if  this  fslse 
charge  had  been  the  only  thing  they  ever  published." 

While  the  decisions  to  which  we  have  referred  have  generally  related  to 
libels  charging  plaintiff  with  grievous  crimes  punishable  as  felonies,  the 
same  principles  must  prevail  where  the  libel  in  question  is  less  serious  in 
eharacter:  Sttifder  v.  FuUan,  34  Md.  128.  Thus  a  periodical  reflecting  upon 
the  integrity  of  a  professional  man,  and  charging  him  with  treachery  to  the 
interests  committed  to  his  protection,  oannot  be  justified  because  published 
as  an  item  of  news;  nor,  if  he  be  a  lawyer,  oan  the  publication  be  justified  on 
the  ground  that  it  related  to  his  conduct  of  a  proceeding  in  court;  for,  in 
thoee  cases  in  which  publication  may  be  made  of  proceedings  in  oonrt,  the 
publication  must  be  confined  to  what  actually  took  place,  and  not  acoom- 
panied  by  libelous  animadversions  on  the  participants:  AikUutm  v.  Jkirok  /Vei 
Fr€a§  Co.,  45  Mich.  341;  Lwiiefg  v.  Cramer,  63  Wis.  193. 

Various  statutes  have  been  enacted  in  different  portions  of  the  United  States 
for  the  purpose  of  modifying  the  law  of  libel  with  a  view  of  enlarging  ths 
circumstances  under  which  newspapers  may  either  wholly  eao^^  liability,  or 
may  diminish  the  damages  otherwise  recoverable.  Thus  in  Cottneoticntk  in 
the  year  1855,  it  was  enacted  "  that  in  every  action  for  an  alleged  libel  the 
defendant  may  give  proof  of  intention;  and  unless  the  plaintiff  shows  proof 
of  malice  in  fact^  he  shall  recover  nothing  but  the  actual  damages  proived  and 
especially  alleged  in  the  declaration.  **  In  construing  this  statute  it  was  hdd 
that  a  belief  that  the  charge  is  true  is  not  a  defense  sufficient  to  ezoose  tiie 
party  making  the  publication,  where  the  circumstances  were  such  as  to  show 
an  indifference  to  its  truth  or  falsity:  Mooft  v.  Stevenson,  27  Conn.  14.  It  was 
also  held  that  this  statute  permitting  the  defendant  to  give  evidence  of  his  in- 
tention was  but  an  extension  of  a  rule  previously  existing  as  to  the  admissibfl- 
ity  of  evidence;  that  such  evidence  had  always  been  admissible  in  reduction  of 
damages,  but  that  the  statute  made  it^  in  the  absence  of  rebutting  proof  oa 
the  part  of  the  plaintiff,  a  bar  to  the  recovery  of  general  damages;  that  ths 
provision  that  the  plaintiff  shall  prove  malice  in  fact  was  not  intended  to  pre- 
scribe any  new  rule  as  to  the  kind  and  degree  of  malice  to  be  proved,  or  ai 
to  the  evidence  by  which  the  existence  in  fact  of  improper  motives  was  to 
be  shown,  but  only  to  require  that  it  be  shown  by  other  evidence  than  mars 
legal  presumption  from  the  fact  of  publication  that  the  defendant's  mottvsi 
were  not  proper  and  justifiable;  that  the  motives  of  defendant  were  im- 
proper may  still  be  inferred  from  the  character  of  the  pubUcation  itaetf  and 
from  the  attendant  circumstances,  and  that  it  was  not  necessary  for  ths  plaiB- 
tiff  to  prove  any  actual  hostile  motives;  and  finally,  that  any  oonstmotien  rf 
the  act  which  would  make  it  abridge  beyond  these  limits  the  rights  of  pbinttf 
bk  sooh  a  suit  would  bring  it  into  oonfliot  with  that  portion  of  tlM 
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of  the  state  dMUring  that  "  every  person  for  an  injury  done  him  in  hit 
property,  or  reputation  shall  have  remedy  by  due  oonrse  of  law,  and 
n^tand  jostioe  administered  without  sale,  denial,  or 'delay":  Hotchkiu  v. 
Porter,  90  Conn.  414.  By  the  Michigan  statute  of  1885  it  was  enacted  "that 
in  SDj  rait  broogfat  for  the  publication  of  a  libel  in  any  newspaper,  the  plain- 
tiff shall  only  recover  actual  damages,  if  it  shall  appear  that  the  publica- 
tion was  made  in  good  faith  and  did  not  involve  a  criminal  charge,  and  its 
fslsity  was  due  to  mistake  or  misapprehension  of  the  facts;  and  that  in  the 
next  regnlar  issue  of  said  newspaper  after  such  mistake  or  misapprehension 
was  brought  to  the  knowledge  of  the  pubUsher  or  publishers,  whether  before 
cr  after  rait  was  brought,  a  correction  was  published  in  ss  conspicuous  a  man- 
nsr  and  place  in  said  noMrspaper  as  was  the  article  sued  on  as  libelous  **;  and 
the  state ta  further  declared  that  the  words  '*  *  actual  damages '  should  be  con* 
sbvad  to  include  all  damages  the  plaintiff  may  show  he  has  suffered  in  re- 
speeiio  his  property,  trade,  profession,  or  occupation,  and  no  other  damages.** 
In  the  case  of  Park  v.  Detroil  Frtt  Prtn  6b.,  72  Mich.  660,  16  Am.  St  Rep., 
the  opinion  was  expressed  that  this  statute  was  not  "  within  the  power  of 
constitntionsl  legislation."  This  portion  of  the  opinion  was,  however,  not 
■auesssiy  to  the  decision  of  the  case.  A  similar  statute  having  been  adopted 
in  Minnfols,  its  oonstitntionality  was  sustained  by  the  supreme  court  of 
that  state  in  AUol  ▼.  Pumter  Prtu  Co.,  40  Minn.  117;  90  Alb.  L.  J.  294;  12 
Am.  Si.  Rep.  707.  In  this  case  it  was  further  determined  that  mere  belief  in 
tlM  tnith  of  the  publication  is  not  sufficient  to  constitute  good  faith  on  the 
pari  of  ifaa  pobUsher;  that  he  must  be  free  from  negligence  as  well  as  from 
impropor  motives  in  making  the  publication;  and  that  it  is  his  duty,  not- 
withstanding the  statute,  to  take  all  reasonable  precautions  to  verify  the 
Inith  ol  the  statement  and  prevent  any  nntme  and  injurious  publication 
agaiiMt  others. 

Tha  brad-line  of  an  article  or  paragraph,  being  so  conspicuous  as  to  attract 
tiM  attsmtiflo  of  persons  who  look  casually  over  a  paper  without  carefully 
reading  all  its  contents,  may  in  itself  inflict  very  serious  injury  upon  a  per- 
aoa»  both  bacanse  it  may  be  the  only  part  of  the  article  which  is  read«  and 
hecaara  ti  may  cast  a  graver  imputation  than  all  the  other  words  following 
ik  lliera  is  no  doubt  that  in  publications  concerning  private  persons,  as  well 
aa  ia  all  other  publications  which  are  claimed  to  be  libelous,  the  head-lines 
direetiiig  attention  to  the  publication  may  be  considered  as  a  part  of  it,  and 
■ay  aven  justify  a  court  or  jury  in  regarding  the  publication  as  libelous 
whira  the  body  of  the  article  is  not  necessarily  so:  Zasif  v.  ClanaA,  2  Bam.  4 
AdoL  702;  CUmmdr.  Lewis,  7  Moore,  200;  9  Brod.  ft  B.  279;  Harvep  v.  Fren^ 
tTyrw.  686;  1  Ckr.  ft  M.  11;  2  Moore  ft  8.  619;  Bayes  v.  Prw  Co.,  127 
TtL  8t  642;  14  Am.  St.  Bep.  874. 

Wa  have  heretofore  shown  that  the  publication  of  a  libel  cannot  be  justi- 
ied  on  ihe  ground  that  it  is  a  mere  repetition  of  what  had  already  been  said 
pnbliihed  by  some  other  person  or  periodicaL  The  fact  that  a 
pablieaiion  took  place  at  a  publio  meeting  and  was  a  part  of  the  pro- 
of snob  meeting,  or  of  a  speech  there  delivered,  or  a  report  there 
or  filed,  does  not  render  the  rule  inapplicable,  unless  the  meeting  is  that 
oAeial  body  whose  proceedings  may  be  rightfully  published  within 
tin  fiastts  to  be  hereafter  stated.  The  fact  that  defamatory  words  are  spoken 
er  wfitiea  to  or  Vy  an  assemblage  of  persons  does  not  entitle  a  proprietor  of 
aperiodied  to  republish  them:  Damoonw.  DuHean,lEL  ftB.  229;  9  Jur.,  N.  a, 
616;  26  L.  J.  Q.  B*  104;  Pcpktm  v.  PidUmm,  7  HurL  ftN.  891;  8  Jur.,N.  &, 
176;  91  L.  J.  199}  10  U.  K.  924;  6  L.  T.,  N.  &»  846;  Ewm  v.  SiomU, 
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IS  Ad.  ft  B.  719;  4  Perry  ft  D.  096;  •  Jv.  456:  and  if  tlM  repabliontfoB  i» 
ineiiad  by  any  of  the  partieipaota  in  aaeh  iiMatiiigi»  tiiay  aia  miMw«nbla 
tbarefor:  Pitrh  t.  FrtteoU,  L.  R.  4  b.  169;  88  L.  J.  b.  106;  17  Weak.  Rafu 
778;  SO  L.  T.,  N.  &,  687. 

Whili^  ordinarily,  a  periodioal  eannoi  Jnatify  a  libelou  pnUieation  oq  ih& 
groond  thai  it  had  a  duty  to  the  pahliot  or  aome  portion  of  it»  to  make  tba 
paUioation  in  qneaftlon  as  an  item  of  newi,  a  periodioal  may  asdat  for  tiie  ape- 
eial  pnrpoae  of  keeping  a  partieolar  body  or  olam  of  men  informod  <m.  n 
apeoyd  sobjeot^  and  where  this  ia  so^  it  may  perhapa  justify  a  repablMmtaoa 
of  libelona  matter  as  falling  within  the  duty  which  it  haa  rolnntanly  na- 
anmed  to  its  patrons.  The  least  questionable  instanoaa  of  this  olaaa  of  pari- 
odioals  is  to  be  found  in  professional  and  religiooa  Journals,  which  nndmriako 
to  keep  the  membera  of  a  profession,  church,  or  assooiation  informod  with 
respeot  to  the  conduct  or  standing  of  their  fellow-members*  and  of  other 
matters  of  especial  interest  to  the  common  members  of  aueh  ohurdi,  profoa- 
aion,  or  aasoctation.  If  charges  have  been  preferred  against  a  ehiirdi 
member,  and  hare  resulted  in  his  trial  and  exoommnnioatioa  by  the  pmper 
authorities,  his  sentence  may  afterwards  be  read  in  the  ehurch  of  which  he 
was  a  member,  in  the  presence  of  his  fellow-members  and  othera  who  may 
happen  to  be  there  preaent*  without  subjecting  his  pastor,  who  raada  it*  to 
an  action  for  libel:  Fanuworih  ▼.  8torr§t  6  Cnsh.  41S.  On  the  saao  princi- 
ple, if  a  charge  is  made  against  a  minister  to  an  aasociation  of  miniatera  ol 
the  same  church,  and  is  followed  by  the  adoption  by  them  of  a  resolntioo 
declaring  their  belief  in  the  truth  of  such  chargesi  and  notifying  the  subject 
of  it  to  appear  and  show  cause  why  he  should  not  be  dismissed,  the  pablica- 
tion  of  this  resolution  in  those  periodicals  reoogniaed  as  denominational  or- 
gans is  priTfleged:  8kuHi^  r,  Stevens,  61  Vt.  601;  31  Am.  Rep.  69S.  A 
medieal  journal  may  also  publish  the  proceedings  of  a  medical  society,  when 
such  society  is  a  publio  corporation  authorised  by  law,  though  the  procaed- 
injfl  include  charges  mads  against  a  member  of  the  asaociation  reanltiDg  in 
his  expulsion:  Barrowe  ▼.  BeU,  7  Gray,  801;  66  Am.  Deo.  479. 

The  dedBions  npon  the  topic  which  we  are  now  oonsi<lering  are  infrequent^ 
and  are  hardly  sufficient  to  definitely  settle  the  law  controlling  it.  Poaaibly 
they  may  all  be  explained  and  supported  upon  the  ground  that  the  proceed- 
ings republished  took  place  before  quaai  judicial  tribunals  to  the  jurisdiction 
of  whidi  the  parties  claiming  to  have  been  libeled  were  subject^  and  that  the 
publications  were  Justifiable  as  fair  reports  of  what  took  place  before  ancb 
tribunals. 

If  it  were  possibla  for  one  to  Toluntarily  assume  the  duty  of  giving  infor- 
mation by  written  or  printed  publications  to  a  special  class  of  patrons,  and  to 
defend  whatever  he  might  thus  do,  in  good  faith  and  without  malice,  aa 
privileged,  then  the  protection  of  the  rule  should  be  extended  to  the  proprie- 
tors of  commercial  agencies^  who  undertake  to  obtain  information  of  the  stand- 
ing of  persons  engaged  in  trade,  and  to  give  their  patrons  thsi  benefit  of  such 
information  by  circulars  or  other  printed  or  written  means  of  communication. 
But  while  it  is  lawful  to  collect  such  information,  and  to  impart  to  any  patron 
who  may  especially  apply  therefor  whatever  has  been  learned  concemtiig 
the  business  repute  or  affairs  of  any  one  in  whose  affurs  such  patron  haa  any 
interest  {Omulty  v.  DcmgloM,  87  N.  Y.  477;  State  v.  LonedaU,  48  Wis.  348; 
Tnuttell  V.  Searktt,  18  Fed.  Rep.  214;  Sock  v.  Bradstrtet,  22  Id.  771).  yet  gen- 
eral publications  purporting  to  disclose  the  business  standing  or  acta  of  men, 
and  which  are  circulated  among  all  the  patrons  of  the  publiaher,  and  may 
therefore  reach  persons  who  may  not  have  any  special  intereat  in  the  buaineaa 
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of  th«  person  of  whom  the  itatements  are  made,  are  not  piiyileged« 
end  if  false  and  defamatory,  are  actionable.  This  rule  has  been  applied  with 
bnt  UiHe  judicial  dissent  in  actioos  for  libel,  bronght  a^inst  the  Bradstreet 
and  other  well-known  commercial  agencies:  SunderUn  ▼.  Braddreei,  46  N.  Y. 
188;  7  Am.  Deo.  322;  Taylor  r.  Church,  8  N.  Y.  452;  Bradatrtet  Co,  ▼.  Qill, 
72Tez.  115;  13  Am.  St  Rep.  768;  Bver  x.  Dun,  12  Fed.  Rep.  526;  King  r. 
PaUarmm,  49  N.  J.  L.  417;  60  Am.  Rep.  622;  Johnwn  v.  BradMtreei  Co.,  77 
On.  172;  4  Am.  St  Rep.  77. 

TIm  freedom  with  which  libelous  statements  are  made  against^  and  dis- 
hcnss*  and  corrupt  motives  attributed  to,  public  officers  in  periodicals  of 
hi^  standing  and  wide  circulation  tends  to  produce  a  popular  impression 
that  sneh  officials  are  not  protected  by  the  law  against  libeL  If  this  impression 
is  to  any  extent  oorreot»  the  fault  is  in  the  administration  of  the  law,  and  not 
in  the  law  itseU.  The  law,  instead  of  abandoning  its  agents  and  administra- 
ten,  seeks  to  give  them  special  protection;  and  pronounces  as  libelous  pub- 
ticationa  of  persons  in  their  official  capacities  which  might  be  regarded  as  • 
innocent  if  they  were  private  citizens  only.  Words  spoken  of  a  person  to  dis- 
parage him  in  an  office  of  public  trust,  and  which  directly  tend  to  prejudice 
him  therein,  are  actionable,  without  any  proof  of  special  damages:  BeUamif 
T.  Bwrek,  16  Meeo.  4  W.  590;  TUloUon  v.  Cheetham,  3  Johns.  66;  3  Am.  Deo. 
460. 

It  is  true  that  '*  it  is  the  duty  of  all  who  witness  any  misconduct  on  the 
pari  of  a  magistrate,  or  any  public  officer,  to  bring  such  misconduct  to  the 
notice  of  those  whose  duty  it  is  to  inquire  into  and  punish  it;  and,  therefore, 
all  petitions  and  memorials  complaining  of  such  misconduct,  if  prepared  bona 
JUe  and  forwarded  to  the  proper  authorities,  are  privileged.  It  is  not  neces« 
9UJ  that  the  informant  or  memorialist  should  be  in  any  way  personally  ag- 
grieved or  injured;  for  all  persons  have  an  interest  in  the  pure  administration 
of  jnatios^  and  the  efficiency  of  onr  public  aflOurs  in  all  departments  of  state  **} 
Oiigers  on  Libel  and  Slander,  225;  ffarriaon  v.  Bush,  5  El.  &  B.  344;  25  L.  J. 
Q.  B.  2S^  99;  Lake  v.  King,  1  Sev.  240;  1  Saund.  131;  1  Mod.  58;  Mclntyr^ 
▼.  McB^an,  13  U.  C.  Q.  B.  534.  Such  charges,  to  be  privileged,  must  always 
be  made  in  good  faith  and  to  some  person,  officer,  or  tribunal  authorized  to 
consider  them;  and  must  not  be  spread  broadcast  over  the  land.  The  press 
has  no  more  privilege  to  libel  public  officials  than  it  has  to  lilicl  private 
eitiana.  It  owes  no  duty  to  the  public  which  justifies  it  in  making  false  and 
defamatory  charges  against  public  officials.  "  One  may  in  good  faith  pub- 
lish a  truth  concerning  a  public  officer,  but  if  he  states  that  which  is  false 
and  aspersive,  he  is  liable  therefor,  however  good  his  motive.*'  The  acts  of 
officers  may  be  criticised;  they  may  evea  be  exposed  to  ridicule  and  sarcasm 
without  subjecting  the  publisher  to  liability  for  libeL  It  is  otherwise  with 
to  the  private  characters  and  motives  of  officers.  Aspersions  upon 
are  at  the  peril  of  the  publisher.  He  may  escape  this  peril  by  showing 
thit  they  were  true.  The  public  has  an  interest  in  knowing  the  truth  about  its 
«<BiwM\  bnt  his  not  any  such  interest  in  knowing  falsehoods  regarding  them. 
lUs  publisher  of  a  libel  upon  a  public  official  can  justify  his  publication  only 
by  proving  that  it  was  true:  Hamilton  v.  Eno,  81  N.  Y.  116;  Parmeter  r, 
Cotfkmd,  6  Meeo.  &  W.  105;  4  Jur.  701;  Wilton  v.  Reed,  2  Fost  &  P.  149| 
ihMdiY.  JfliiAofiy,  21  Kan.  450;  30  Am.  Rep.  436;  Bowreaeau  v.  DeiroU  ete. 
Ck,  68  Mich.  425;  6  Am.  St.  Rep.  320;  Nebb  v.  Hope,  111  Pa.  St.  145;  Camp. 
M  V.  Spoititwoode,  3  Best  ft  S.  769;  9  Jur.,  N.  S.,  1069;  32  L.  J.  Q.  B.  185; 
II  Week.  Rep.  569;  Bowand  v.  De  Camp,  96  Pa.  St.  493. 

The  following  publications  regarding  public  officials  have  therefore  been 
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adjudged  not  to  be  priTfleged,  and  to  be  actaooable,  nnleai  ehown  to  be  tnM: 
A  etatement  that  an  award  made  by  a  poblic  officer  reoouimending  a  oertais 
■treet  pavement  had  been  dietated  by  thoee  interested  in  snch  pavement,  and 
made  in  oonaideration  of  a  reward  given  snch  officer:  Hafnilton  v.  Kna,  81  N  Y. 
1 16;  a  charge  that  a  member  of  the  legislature  had  been  bribed,  or  hail  vot«< «  for 
or  against  any  particular  measure  from  corrupt  and  dishouea t  motives:  <  *  •  >  '^iv 
T.  Rujgg,  17  Wend.  209;  Wilacm  v.  Nunan,  23  Wis.  105;  Neijle^  v.  Furrmo,  till  Md. 
168;  that  the  plaintiff,  who  was  a  member  of  Congress,  was  a  fawning  syc«»p  •  >  Aut» 
and  roisrepresentative  in  Congress,  and  a  groveling  office-seeker,  ai<  -  a<i 
abandoned  his  poet  in  Congress  in  pursuit  of  office:  Thoituu  v.  CVr^«  •         i 

Johns.  264;  6  Am.  I>eo.  269;  that  plaintiff  had  openly  avowed  thf  i u 

that  government  had  no  more  right  to  provide  by  law  for  the  support  ••)  the 
worship  of  a  Supreme  Being  than  for  the  worship  of  the  Devil:  Ston^  v  i  '»m- 
wrse,  8  Conn.  325;  8  Am.  Dea  189;  that  plaintiff  lacked  capacity  as  a  jti  i^e. 
had  abandoned  the  principles  of  truth,  and  liartered  away  the  office  oi  <  Itrk 
of  his  court  in  snch  manner  as  to  cancel  some  of  his  private  debts:  Ho'-  >»»»  ?. 
Treadwa^,  2  J.  J.  Marsh.  540;  19  Am.  Dea  152;  that  it  was  ezpeci«  •  liiat 
the  plaintiff,  as  court  commissioner,  would  discharge  all  persons  who  >  igbt 
be  committed  by  the  legislature  for  refusing  to  testify,  merely  to  ^i-  -**;rve 
the  views  of  other  parties,  whose  tools  and  toadies  the  plaintiff  was,  auU  that 
whatever  he  might  do  in  the  future,  the  past  would  warrant  the  depriving 
him  of  his  office:  Laming  v.  Carpenter,  9  Wis.  540;  76  Am.  Dec.  281 ;  that  the 
plaintiff  was  "  a  damned-fool  justice  **:  Spiering  v.  Andrae,  45  Wi^i.  33U;  that 
the  plaintiff^  subscribing  himself  chairman  of  the  Democratic  county  oo.n- 
mittee,  appeared  in  a  card  for  a  ring,  by  which  he  was  paid  a  fee,  and  the 
publication  of  which  was  paid  for  out  of  the  corruption  fund  of  the  ring;  that 
he  had  descended  from  the  high  calling  of  a  clergyman  to  the  reoogniasd 
champion  and  professional  defender  of  prostitutes,  and  the  lowest  grade  of 
criminals  who  throng  the  audience  halb  of  police  courts,  and  seems  to  follow 
his  profession  solely  for  the  purpose  of  making  money,*  and  his  opiniona  are 
molded  by  the  extent  of  his  client's  means  to  pay:  Barr  v.  Moore,  87  Pa.  8k 
885;  30  Aul  Rep.  367;  that  a  city  physician  has  caused  the  death  of  a  child 
by  reckless  treatment:  Foater  v.  Scrippo,  39  Mich.  376;  83  Am.  Eep.  403;  that 
the  plaintiff,  as  representative  in  Congress,  had,  for  the  purpose  of  c^tainiag 
votesi  intentionally  pressed  for  the  payment  of  public  money  on  claims  the 
validity  of  which  was  questionable:  State  v.  SchmUt,  49  N.  J.  L.  579;  thai 
plaintiff,  while  holding  the  office  of  sealer  of  weights  and  measures,  had  made 
a  practice  of  tampering  with  the  weights  and  scales  in  order  to  swell  the  fses 
of  his  office:  Bvuton  v.  Oratner,  57  Wis.  670;  that  the  plaintiffii,  who  were  offi- 
cers of  the  state  penitentiary,  had  been  grossly  derelict  in  their  duty,  and  in 
the  management  of  the  prison:  Banner  Pub.  Co.  v.  State,  16  Lea,  176;  67  Am. 
Rep.  214;  that  the  plaintiff  was  a  "  retail  liquor  dealer,  and,  we  are  informed, 
is  under  indictment  for  not  canceling  the  stanipA  on  liquor-casks,  the  con- 
tents of  which  he  has  sold":  Jonee  v.  Townsend's  AdnCr,  21  Fla.  431;  68  Am. 
Rep.  676;  that  a  county  superintendent  of  schools,  for  a  consideration  in 
money,  had  induced  the  county  board  of  education  to  order  a  changs  in 
school-books:  Hartford  v.  State,  96  lud.  461;  that  a  school-teacher  had  pan- 
ished  a  pupil  so  excessively  as  to  cause  its  death:  Doan  v.  Kelley,  121  Id.  413. 
While  the  motives  and  private  characters  of  public  officials  cannot  be  sa- 
sailed  in  periodicals  without  subjecting  their  proprietors  to  actions  for  Ubsl. 
in  which  they  must  assume  the  burden  of  establishing  the  tmth  of  their  de- 
famatory assertions,  criticism  of  all  official  acts  may  be  safely  indulged,  and 
the  language  employed  may  be  caustic  and  irritable  in  the  extreme.    A  peii> 
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odioJ  may  eommant  oo  the  conduct  of  a  magistrmto  in  dismissing  a  ease 
oat  hearing  the  whole  eyidenee,  or  in  committing  »  prisoner  for  trial  en 
insafficient  eridenoe,  if  the  motiree  of  the  magistrate  in  so  doing  are  not 
qnestioned:  BiUmu  t.  Lee,  4  Fost.  ft  F.  246;  11  L.  T.  641.  Comment  may 
abo  be  made  on  the  management  of  the  poor,  and  the  administration  of  the 
poor-law:  FurceUv.  SowUr,  L.  R.  2  C.  P.  D.  218;  L.  R.  46  C.  P.  D.  908;  26 
Week.  Rep.  362;  on  the  official  conduct  of  way-wardens:  Hark  t.  CaiharcUl, 
14  L.  T.  801;  and  on  that  of  all  other  officials  in  the  discharge  of  the  duties 
devolviug  upon  them  as  such. 

Doubtless  it  is  impossible  to  prescribe  the  precise  limits  to  which  the  erit- 
idsm  of  official  action  or  inaction  may  extend  without  becoming  unlawful* 
and  therefore  actionable.    But  few  attempts  have  been  made  to  describe 
theee  limits.    One  of  theee  may  be  found  in  the  opinion  of  the  court  in  Pal- 
mer T.  CUif  o/Cimcord,  48  N.  H.  211;  97  Am.  Dea  606.    Palmer  brought  an 
ackioa  against  the  city  to  recover  damages  for  property  destroyed  by  a  mob. 
The  statute  under  which  the  action  was  authorised  declared  that  no  recovery 
could  be  had  thereunder  in  &vor  of  any  person,  if  the  destruction  of  his  prop- 
erty was  caused  by  his  illegal  or  improper  conduct.     The  defendant^  for  the 
pnrpoee  of  proving  that  the  loss  of  plaintiff's  property  grew  out  of  his  illegal 
and  improper  conduct^  offered  evidence  that  its  destruction  was  the  act  of 
soldiers  Justly  enraged  at  articles  in  the  plaintiff's  periodical  reflecting  on  the 
conduct  of  the  war,  and  imputing  to  the  officers  and  men  constitttting  the 
army  of  the  nation  cowardice,  murder,  and  robbery.     The  court  held  that^  as 
the  charges  were  made  against  a  body  of  men,  without  specifying  individuals, 
that  probably  no  single  soldier  could  maintain  any  action  therefor;  but  that 
an  indictment  might  nevertheless  have  been  found  and  successfully  prose- 
outed  therefor,  because  it  tended  to  a  breach  of  the  peace,  and  to  the  disturb- 
ance of  society  at  large.    Upon  the  question  whether  the  publications  made 
by  plaintiff  were  defensible  as  criticisms  on  the  conduct  of  public  affiurs, 
made  in  good  faith  and  for  justifiable  motives,  the  court  said:  "  Conductors 
el  the  public  press  have  no  rights  but  such  as  are  conunon  to  all:  SheekeU  v. 
Jaiimm,  10  Cosh.  26-27.    But  in  this  country  every  citisen  has  a  right  to 
can  the  attention  of  his  fellow-citisens  to  the  maladministration  of  public 
affairs^  or  the  misconduct  of  public  servants,  if  his  real  motive  in  so  doing  is 
to  bring  about  a  reform  of  abuses  or  to  defeat  the  re-election  or  reappointment 
of  an  incompetent  officer.    If  information,  given  in  good  faith,  to  a  private 
individual  of  the  misconduct  of  his  servants  is  'privileged,'  equally  so  must 
be  the  communication  to  the  voters  of  a  nation  concerning  the  misconduct  of 
tiwse  whom  they  are  taxed  to  support^  and  whose  continuance  in  any  service 
vittoally  depends  on  the  national  voice.    To  be  effectual,  the  latter  communi- 
cation must  be  made  in  such  form  as  to  roach  the  public    If  the  end  which 
Palmer  had  in  view  —  the  controlling,  moving  purpose  of  the  publication  — 
was  to  inform  the  public  of  the  manner  in  which  the  war  was  conducted,  for 
the  puipoee  of  inducing  citisens  to  use  their  influence  with  government  to  re- 
prsM  abases^  cr  to  vote  for  members  of  Congress  and  other  elective  officers 
who  would  check  such  abusec,  reform  the  army,  stop  the  war,  or  conduct  it 
in  a  more  humane  manner,  his  end  or  motive  was  justifiable.    If  the  end  to 
be  attained  is  '  to  give  useful  information  to  the  community,  or  to  those  who 
have  a  right  and  ought  to  know,  in  order  that  they  may  act  upon  such  in- 
fomatioo,  the  occasion  is  lawful  *:  Parker,  C.  J.,  in  State  v.  Bumham,  9 
V.  H.  34,  41, 42;  31  Am.  Dec  217.    If  such  were  Palmer *s  motives,  he  is  not 
gwlty  of  libel,  if  the  facts  he  alleged  were  true,  or  if  he  had  probable  cause 
ts  behevs^  and  did  believe,  that  they  were  true    But  if  he  had  no  justifiabU 
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oiotiTe,  inMmiieh  m  the  natural  aod  inevitable  tendency  of  the  pabliealioa 
ia  to  injure  and  degrade,  he  it  guilty  of  libel»  eren  though  the  facte  alleged 
in  the  article  were  true.** 

In  Mmer  ▼.  DeiroU  Pod  amd  Tribune  Co,,  49  Mich.  858^  the  alleged  libit 
eontisted  of  reflections  upon  the  plaintiff's  condnot  aa  a  Juatioe  of  the  peee^ 
the  subetanoe  of  which  was,  that  when  a  complaint  had  been  filed  in  his  ooui 
against  a  Chinaman,  the  Judge,  without  the  assent  of  the  complainant,  had  in- 
eerted  the  name  of  another  and  different  Chinaman;  that  though  the  evi- 
denbe  completely  exonerated  this  second  man,  he  was  held  for  trial  undar 
heavy  bonds;  that  his' being  so  held  was  an  inexcusable  outrage;  that  if  the 
justice  would  enforce  the  law  against  the  violation  of  the  liquor  and  gambling 
laws,  when  tliey  were  brought  before  him,  people  would  be  more  lenient  in 
their  judgment,  but  instead  of  so  doing  he  turns  upon  a  helpless  Qiinamsn, 
who  has  no  political  influence.  The  trial  court  ruled  that  so  much  of  the  de- 
famatory article  as  related  to  the  enforcement  of  the  liquor  and  gambling 
laws  was  privileged,  but  that  the  imputations  concerning  the  holding  for  trisl 
of  the  Chinaman  were  not.  The  appellate  court  dissented  from  this  Utter 
ruling,  and  in  an  opinion  by  Mr.  Juscioe  Cooley,  said:  "  When  a  judge  o^ 
dera  a  man  into  conflnement  without  a  charge  against  him,  he  deprivae  him  of 
liberty  without  due  process  of  law,  and  in  doing  so  vioUtes  the  earliest  and 
most  important  guaranty  of  constitutional  freedouL  When  in  a  case  where 
bail  is  of  right,  he  demands  security  in  a  sum  which,  considering  the  position 
in  life  and  probable  means  and  ability  to  give  it,  of  the  person  accused,  is 
altogether  beyond  his  power,  the  demand  is  unreasonable^  and  for  that  rea- 
son is  repugnant  to  a  further  provision  of  the  constitution,  the  importance  ef 
which  is  only  second  to  the  other.  There  must  be  some  great  and  most 
serious  defect  in  the  administration  of  the  law  when  such  things  oaa  take 
place,  and  the  matter  is  one  which  concerns  every  member  of  the  pdlitioBl 
oommunity;  for  if  constitutional  principles  fail  to  protect  the  most  huBbls 
of  the  people,  they  protect  no  one.  The  defendant  contends  that  to  call  p«b> 
lie  attention  to  what  so  vitally  concerns  the  public  is  matter  of  privib^gsf 
and  that^  by  presumption  of  law,  its  motives  in  doing  so  must  be  deemsd 
proper,  and  not  actuated  by  malice.  The  trial  judge  denied  this  daim  alto- 
gether. In  doing  so  he  put  the  case  precisely  on  the  same  footing  with  pub- 
lications which  involve  merely  private  gossip  and  scandal  The  truth  was 
allowed  to  be  a  defense,  if  made  out,  and  so  it  would  have  been  if  the  injuii- 
ous  charge  which  was  published  had  been  one  in  which  the  pnUic  was  not 
ooncerned.  If  there  ia  no  difference  in  moral  quality  between  the  pnblioft- 
tion  of  mere  personal  abuse  and  the  disouaaion  of  mattera  of  grave  peraooal 
concern,  then  this  judgment  may  be  right,  and  ahould  be  affirmed.  But  it  ii 
very  certain,  I  think,  that  no  declaration  of  thia  or  any  other  court  can  oob- 
vince  the  common  reason  that  the  distinction  ia  not  plain  and  palpaUe.  Faw 
wrongs  can  be  greater  than  the  public  detraction  which  has  only  abnaa^  er 
the  protit  from  abuse,  for  its  object.  Few  duties  can  be  plainer  than  to  chal- 
lenge public  attention  to  the  official  disregard  of  the  principles  which  proleol 
public  and  personal  liberty.  I  know  of  nothing  more  likely  to  enoouiage  the 
license  of  a  dissolute  press  than  to  establish  the  principle  that  the  disouasioB 
of  matters  of  general  concern  involving  public  wrongs,  and  the  publicatioQ  el 
personal  scandal,  come  under  the  same  condemnation  of  the  law;  for  this  in- 
evitably brings  the  law  itself  into  contempt,  and  creates  public  sentiment 
against  its  enforcement  If  a  law  is  to  be  efficiently  enforced,  the  approval 
of  the  people  must  attend  its  penalties,  and  there  must  be  some  prsanmptio^ 
at  least,  that  an  act  which  it  puniahea  involvea  aome  element  of  wrong-doia^ 
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I(  prima/aek,  the  punishment  it  m  likely  to  be  inflicted  for  a  right  Mt  u  for 
a  wrong  aet^  tbo  TioUtion  of  law  will  not  only  be  wiihont  disgrace,  bat  the 
iseUssi  Ubeler,  when  ranked  by  the  Inw  in  the  same  company  with  respect* 
sUs  and  pnbUo-spirited  jonmalists,  will  shield  himself  to  some  extent  behind 
thair  sonunendnUle  public  spirit,  and  will  find  some  protection  for  his  license 
b  the  pnblie  opinion  which  condemns  the  law  which  it  cannot  respect" 

That  a  candidate  for  an  deotiTe  office  pats  in  issue  his  fitness  for  the  office 
in  qasstioQy  is  nndonbted;  and  there  can  be  bat  few,  if  any,  public  offices  or 
kruiti  in  respeet  to  which  a  good  moral  character  is  not  an  essential  element 
of  fitnsM.  In  erery  species  of  service,  whether  public  or  private,  fidelity  is 
a  requisite  the  absence  of  which  no  other  qualities  can  adequately  supply; 
sad  a  probable  want  of  fidelity  may  reasonably  be  anticipated  from  one  who 
has  frsvionsly  been  guilty  of  any  breach  of  trust,  or  has  engaged  in  any 
tnffB  act  or  any  persistent  course  of  conduct  indicative  of  a  willingness  to 
diBsgard  the  principles  of  right  Therefore^  in  the  discussion  of  the  fitness 
of  a  candidate  for  an  office  which  he  seeks,  or  which  others  seek  to  impos* 
upon  him,  his  moral  character  and  much  of  his  private  life  are  relevant.  As 
As  qusstion  of  the  fitness  of  the  candidate  afiects  the  whole  people,  it  may 
bs  diwusssd  before  the  whole  people;  and  every  person  who  engages  in  the 
dinmssien,  whether  in  private  conversation,  in  public  speeches,  or  in  periodi- 
csl%  Bay,  whQe  keeping  within  proper  limits,  and  acting  in  good  faith,  be 
i^ardsd  and  protected  as  one  in  the  discharge  of  a  duty. 

But,  conceding  that  the  fitness^  and,  incidentally,  the  character  of  a  candi- 
dsts  srs  in  issae^  and  that  every  dtixen  is  under  a  duty  to  assist  in  deter- 
■ining  the  issae,  does  not,  necessarily,  carry  with  it  the  further  concession 
that  he  may,  if  he  can,  determine  the  tesue  by  the  aid  of  foul  means  as  well  as 
sf  hir.  Certainly  he  may  not  be  knowingly  a  false  witness.  The  doubtful 
qesitien  is,  whether,  though  he  does  not  assert  what  he  knows  to  be  false, 
he  may,  without  being  responsible  to  the  injured  party,  affirm  that  which  is 
hnovn  to  be  defamatory,  and  is  not  known  to  be,  and  is  not,  true.  The 
people  have  an  interest  hi  the  ehaxacter  of  ths  candidate;  but  both  he  and 
they  have  an  interest  tbat  they  shall  not  be  induced  to  reject  him  through 
hiss  aspsrmons  against  his  character  and  previous  conduct.  The  exigencies 
sf  sn  impending  election  often  require  prompt  action.  An  accusation  must 
■onetimes  be  accepted  or  rejected,  in  the  absence  of  a  full  opportunity  to 
other  obtain  or  duly  weigh  all  the  evidence  bearing  upon  it;  and  it  may, 
though  false,  be  republished  in  a  periodical  by  thcee  who  act  in  good  faiUi, 
sad  in  the  belief  that  it  is  true,  and  ought  to  be  known  to  all  persons  enti* 
tied  to  vote  for  or  against  the  candidate  upon  whom  it  reflects.  On  the 
other  hand,  to  grant  immunity  to  political  libelers,  in  all  cases  where  their 
had  faith  and  malice  in  fact  cannot  be  established  by  the  libeled  candidate^ 
loids  to  the  grossest  abuse  of  the  privileges  of  the  press,  including  the  flood* 
iag  of  the  country  with  shrewdly  conceived  libels,  purposely  withheld  until 
it  is  too  late  for  their  refutation  or  denial  before  the  voting  is  to  take  place. 
Thoss  conflicting  considerations  havs  necessarily  led  the  judiciary  to  con* 
flictiog  decisions,  one  class  of  which  inclines  to  protect  candidates  against 
hiss  snd  defamatory  statements  concerning  their  private  acts  and  charac- 
t«%  and  the  other  class  of  which,  in  effect,  though  not  in  express  terms^ 
ihsndons  them  to  all  the  furious  tempest  of  defamation  which  either  per*  ' 
Meal  spite  or  personal  or  political  self-interest  may  engender,  leaving  them 
■e  ether  protection  than  such  as  may  be  found  in  denial,  in  resort  to  counter* 
dsfsmotion,  and  sometimes  to  personal  violence. 

We  shall  fimt  refer  to  decisions  which,  in  our  judgment,  belong  to  tho 
Ah.  ilr.  kur^  Vol.  XV.  ^» 
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«Um  lafft  BMDtioiied.    In  BHgffi  t.  OarreU,  111  Pa.  Si  404»  66  Am.  Bm. 
S74,  it  appeared  that  tho  plaintUF  was  a  judge  of  one  of  the  courts  of  dw 
eity  of  Philadelphia*  and  was  a  candidate  for  re-election;  that  at  a  meetiiig 
of  an  association  of  cituens  a  letter  was  read«  which,  in  subetanoo.  chnr^ged 
that  a  certain  steal  had  been  made  possible  through  Judge  Briggs'a  ioitrwo- 
tions  to  the  jury.    The  defendant  was  the  person  who  brought  thia  loMor  to 
the  meeting  of  the  association,  and  caused  it  to  be  read  in  the  presence  and 
hearing  of  the  reporters  of  the  city  press  and  others.    As  a  matter  of  fa^ 
Judge  Briggs  did  not  preside  at  the  trial  intended  to  be  referred  to  in  tiie 
letter,  and  the  charge  which  was  delivered  by  the  judge  who  did  preside  at 
such  trial  "was  fair,  impartial,  and  in  every  way  proper."    The  appellate 
court  conceded  that  the  charge  contained  in  the  letter  was  false,  defama- 
tory, and  libelous;  but  maintained  that  as  it  was  a  charge  made  by  a  eitinen 
against  a  candidate  for  office,  it  was  a  matter  in  which  all  the  dectora  had 
an  interest;  that,  as  such,  the  defendant*  unless  he  knew  it  to  be  false,  had 
a  right  to  communicate  it  to  the  meeting  at  which  the  reporters  were  pres- 
ent; that  it  was,  in  effect,  a  privileged  communication;  and,  finally,  that  ih» 
plaintiff  was  entitled  to  no  redress,  "because  of  a  rule  of  policy  of  far  moce 
importance  than  the  inconvenience  of  a  single  citiaen.    That  rule  requires 
that  free  discussion,  especially  upon  politiod  topics  and  candidates,  shall 
not  be  so  hampered  as  to  make  it  dangerous.**    In  Marh»  v.  Baker,  28  Minn. 
162,  the  facts  were,  that*  while  the  plaintiff  was  a  candidate  for  re-electioB 
to  the  office  of  city  treasurer,  the  defendants,  who  were  residents  and  tax- 
payers of  the  city,  published  in  a  periodical  of  such  city  an  article  calling 
attention  to  a  discrepancy  between  certain  official  reports,  from  which  the 
inference  might  reasonably  be  drawn  that  the  plaintiff  had  not  charged  him- 
self with  all  moneys  received  by  him  as  such  treasurer,  but  had,  on  the 
other  hand,  embezzled  some  of  them.     An  action  having  been  brought  for 
libel  in  making  the  publication  mentioned,  the  defendants,  in  their  answer* 
alleged  that  the  publication  was  made  in  good  faith;  that  they  believed,  at 
the  time  of  making  it,  there  was  reasonable  cause  therefor,  and  that  they 
were  discharging  a  sacred  and  moral  obligation  as  editors  and  publishersL 
At  the  trial,  they  admitted  that,  notwithstanding  the  discrepancy  whic^ 
existed,  and  to  which  they  had  called  attention,  the  plaintiff  had  in  fact 
accounted  for  all  moneys  received  by  him  in  his  official  capacity,  and  thn% 
any  charge  or  insinuation  to  the  contrary  was  false.     The  defendant  Baker, 
being  called  as  a  witness  for  the  defense,  was  permitted,  as  against  the  ob- 
jection and  exception  of  the  plaintiff^  to  testify  Uiat,  at  the  time  of  making 
the  publication  complained  of,  he  believed  it  to  be  true;  that  he  published  it 
for  the  general  interest^  and  for  no  other  purpose;  and  that  he  did  not  in- 
tend to  charge  the  plaintiff  with  embezaling  any  sum  whatever.    A  jud^ 
ment  waa  entered  in  favor  of  the  defendants;  and  upon  an  appeal  therefrom, 
the  admissibility  of  the  evidence  offered  in  their  behalf  was  sustained.     Th« 
court  held  that  the  subject-matter  of  the  publication  was  <me  of  public  in- 
terest  in  the  community  of  which  the  defendants  were  members^  that  it 
was  therefore  a  privileged  communication,  if  made  in  good  faith,  and  that 
it  was  made  in  good  faith,  if  the  defendants  published  the  article  believing 
it  to  be  true,  and  with  a  good  motive  or  for  a  good  object,  and  without  any 
intention  to  do  wrong,  and  with  an  affirmative  intention  to  do  that  which, 
hi  view  of  the  fact  that  the  subject-matter  of  the  article  published  was  one 
of  public  interest,  was  right,  and  in  a  certain  sense  a  duty;  and  further* 
more,  that,  whether  this  intention  established  the  full  defense  of  a  privileged 
eommunieation  or  not,  it  was  admissible,  as  showing  mitigating  drmna 
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md«r  lbs  ttatote  of  Minnesota  providing  that,  in  an  action  for  libel 
ir  ilander,  ''ilia  dafandant  may,  in  hia  answer,  allege  both  the  troth  of  the 
■wttar  diargad  aa  defamatory  and  any  mitigating  oircnrastanoes,  to  reduce 
tta  amout  of  damages;  and  whether  he  proves  a  justification  or  not,  ha 
may  give  in  evidence  the  mitigating  circnmstancee."  We  understand  tha 
eoarts  of  Texas  to  be  in  substantial  harmony  with  those  of  Minnesota  ra> 
speeting  the  questions  now  under  consideration:  Exprest  PrknUng  Co,  v.  Oop^ 
Isad;  64  Tez.  854.  In  Iowa  and  Kansas,  the  liability  of  the  publisher  of  a 
periodieal  for  libel  published  of  a  candidate  for  office  has  not^  as  far  as  wa 
are  awaia^  been  directly  in  question;  but^  in  those  states,  it  ia  desr  that  an 
deetor  uiio  apeaks  or  writes  to  other  electors  defamatory  words  respecting 
a  candidate  for  office  is  not  answerable  therefor,  if  such  elector,  at  tha  time^ 
bsliavad  wliat  he  thus  communicated  to  his  fallow-electora  to  be  true^  and 
acted  in  good  faith  and  with  justifiable  mottves  in  making  the  communica- 
taon:  Bajft  ▼.  Hati^  60  Iowa»  2261;  8iaU  v.  Blacky  31  Kan.  466;  MoU  v.  Da^h 
mm,  46  Iowa,  633. 

Hm  device  of  calling  as  a  witness  a  defendant  who  has  published  of  an* 
aiher  that  which  is  admitted  to  have  been  both  false  and  defamatory,  and 
who  is  being  pursued  in  the  courts  for  this  grievous  wrong,  and  having  him 
testify  that  his  motives  were  pure,  his  conduct  actuated  by  an  irresistible 
impolse  to  promote  the  public  weal,  and  that,  upon  the  whole,  he  regarda 
hioieelf  aa  having  acted  the  part  of  an  exceptionally  praiseworthy  citimn 
"diseharging  a  sacred  and  moral  obligation  as  editor  and  publisher,"  has  tha 
recommendation  of  simplicity  and  effectiveness.  The  simplicity  might,  how- 
ever, be  still  further  simplified  by  dispensing  with  court,  jury,  and  other 
witneaees,  and  submitting  the  question  to  the  defendant  without  arguments 
The  only  safe  evidence  of  a  man's  motives  must  relate  to  his  acts,  and  to 
the  drenmstances  under  which  he  acted;  and  if  he  calls  another  man  a 
felon,  ha  most  be  conclusively  presumed  to  intend  to  injure  that  man; 
aad  if  the  charge  ia  false,  he  ought  not  to  be  permitted  to  shield  himself 
from  making  just  compensation,  by  interposing  between  himself  and  hia 
victim  the  insubstantial  form  of  his  self -assumed  public  spirit,  "dischar- 
ging a  sacred  aad  moral  obligation  as  editor  or  publisher."  The  better 
epnioo,  and  the  one  sustained  by  the  preponderance  of  the  authorities, 
both  Sbgltah  and  American,  is,  that  false  and  defamatory  publications 
eoncaming  the  acta  or  character  of  a  candidate  are  not  privileged,  and  are 
aetiMiable:  Om/oi0  v.  Heme,  3  Wils.  177;  2  W.  Black.  750;  Harwood  v.  AsOey, 
1  Bcei  It  P..  N.  R.,  47;  Parkhunt  v.  HamilUm,  3  Times  L.  R.  600.  "How- 
ew  large  the  privilege  of  electors  may  be,  it  is  extravagant  to  suppose  that 
It  eaa  justify  tiie  publication  to  all  the  world  of  facts  injurious  to  a  person 
who  happena  to  stand  in  the  situation  of  a  candidate  ":  Dunoambe  v.  Damelt, 
6  Ghr.  It  P.  822;  2  Jur.  32;  1  W.  W.  ft  H.  101.  "  The  authorities  fully  sus- 
tiia  position  that  a  publication  in  a  newspaper,  made  either  of  a  public 
a  candidate  seeking  an  office  from  the  votes  of  the  people,  which  im* 
to  him  a  crime  or  moral  delinquency,  is  not  a  privileged  commnnica- 
tioB«  etthar  absolute  or  conditional;  but  such  publication  is  per  ae  actionable^ 
the  law  imputing  malice  to  the  author  or  publisher  ":  Sweeney  v.  Baker,  13 
W.  Ta.  168;  31  Am.  Rep.  767.  "  If  one  accuse  another  of  crime,  he  is  pra- 
snmed  to  make  a  false  accusation;  and  malice  is  inferred  from  the  falsehood. 
That  tha  plaintiff  was  a  candidate  for  office  is  no  excuse  for  slandering  hiniL 
We  kava  no  right  to  tell  a  lie  of  another  because  he  is  a  candidate  for  office^ 
cr  is  in  offioe;  though  we  may  speak  the  truth  of  him,  we  have  no  right  ta 
false  witness  against  our  neighbor.    It  would  subvert  oar  govemmani 
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to  allow  tli«  promnlgatuni  of  fUaehood,  wbicfa  would  diiro  from  oAoo  WM 
wlio  TCgMd  ohanotor,  and  Imto  it  onjj  to  thoM  withoat  any  **:  Seekg  ▼. 
AMr,  Wright,  85a.  "The  oloctora  of  a  OQagTwnonal  diatriot  ara  iatonatod 
in  knowing  the  tmtfa,  not  falaahooda,  oonooniiiig  the  qnalificatiooa  nnd  diar* 
aotor  of  one  who  offwa  to  rapreaent  them  in  Congraai^  and  it  la  tho  ijght  and 
priTil^ga  of  any  oleotor,  or  poraon  alao  haying  an  interaat  to  ba  repgooentad, 
to  freely  oritioiM  the  aot  and  oondnot  of  andi  oandidata^  and  ahow»  if  lie  can. 
why  anch  peraon  ia  unfit  to  be  intmated  with  the  offioa^  or  why  tfao  aofficagai 
of  the  eleotora  ahoold  not  be  oaat  for  him.  But  defamation  ia  not  n  ueiaaaary 
and  IndiipenMble  oonoomitant  of  an  election  oonteat.  '  Slandar/  aaya  Jndga 
Overton,  '  ia  no  more  Jnatifiable  when  apoken  of  e  man  with  a  Tiew  to  hit 
eleetion  than  on  any  oUier  oocaaion.  Unhappy,  indeed,  would  be  any  people 
when  in  the  ezeroiae  of  one  right  yon  deatroy  aa  important  a  oneu  Let  hii 
talenti,  hia  Tirtaea,  and  anoh  vioea  aa  are  likely  to  affsot  his  pnblio  cbaraeter 
be  freely  diaouaaed,  Imt  no  falaehooda  be  propagated.'  To  hold  that  falaa 
ohaigea  of  a  defamatory  oharaoter  made  againat  a  oandidato  are  prtrileged  aa 
BMttera  of  law,  if  made  in  good  faith,  and  that  the  party  making  thea  ii 
ahaolntely  ahielded  againat  liability,  it  aeema  to  me  ia  a  moat  pemieioBa 
dootrine.  It  woold  deter  all  aenaible  and  honorable  men  from  aooepttng  the 
oandidacy  to  oi&oab  and  leare  the  field  to  the  profiigate,  the  nnprinoiple^ 
and  nnworthy;  to  men  who  have  no  character  to  looe,  and  no  repntntioB  to 
blemish**:  BnmmM  t.  Bmee,  59  Midi.  4H7;  50  Am.  B^  807.  When,  thore- 
fore,  the  publisher  of  a  periodical  falsely  chargea  e  oandidato  with  having 
been  guilty  of  erimea  or  immoral  practices,  he  cannot  escape  liabiliiy  on  the 
ground  that  the  publication  was  made  with  good  motiTca  and  for  jnatifialile 
enda,  without  malioa^  and  in  the  honeat  belief  that  the  occasion  required  iti 
BroHMom  v.  Bmee,  eapra;  JamB  v.  Tounuaid,  21  Fla.  431;  58  Am.  Bep.  676; 
Khg  V.  Rooi,  4  Wend.  118;  21  Am.  Dec  102;  AidHek  v.  Press  PHrnUi^  Ox, 
9  Minn.  133;  86  Am.  Dea  84;  OmiU  v.  ifussey,  6  Gray,  261;  Bearick  v.  WU^ 
tOBB,  81  HL  77.  But  if  the  charge  was  substantially  true,  though  not  oorreol 
in  aome  particulars^  or  in  the  proper  technical  deaignation  of  the  crime 
charged,  and  was  made  in  good  faith,  and  for  justifiable  motives,  and  by  ons 
who  honestly  believed  it  to  be  true,  all  these  facts  may  be  receiTed  in  eri- 
dence,  not  aa  a  technical  juatification,  but  as  eataUiahing  that  the  plaintiff 
had  auffered  no  aubatantial  injury:  Baikif  v.  Kakumrnoo  Jhtb*  Ga.,  40  Mich. 
851. 

An  attack  upon  a  candidate,  if  otherwise  privileged,  muat  not  be  given  a 
wider  publicity  than  is  necessary  to  accomplish  the  purpcaea  which  the  pub* 
lisber  profeaaes  to  aeek.  If  the  office  is  to  be  filled  by  appointment^  or  by  an 
election  in  which  only  the  membera  of  a  certain  board  or  tribunal  can  peiw 
tidpate,  there  can  be  no  juatification  of  a  false  and  defamatory  publication 
in  the  public  press,  and  which  must  reach,  and  be  intonded  to  roaeh,  a  laige 
number  of  persons  who  have  no  share  in  filling  the  office  to  whidi  the  peceott 
libeled  is  an  aspirant:  Hunt  v.  Bennett,  19  N.  Y.  178. 

In  accordance  with  the  principlea  announced  in  the  deeiaiona  heretofore 
referred  to  aa  maintaining  the  better  opinion  concerning  the  defamation  of 
can^datea,  the  following  chargee  have  been  held  not  to  be  privileged,  nnd, 
when  false,  to  be  actionable:  That  the  candidate  had  committed  peijnrjt 
Seel^  V.  Bhir,  Wright,  368;  or  forgery:  Seek^  v.  Blakr,  Id.  686;  «'wne  a 
aooundrel,  a  coward,  a  liar,  an  asaaasin,  and  a  murderer  ":  Harwood  ▼•  ^etfqp^ 
4  Boa.  ft  P.  47;  had  been  guilty  of  cheating  in  two  apecified 
IhmeomU  v.  JkmielL  8  Gar.  ft  P.  222;  2  Jur.  32;  1  W.  W.  ft  H.  101; 
professional  gamUer,  a  leprwentotive  from  the  priae-ring  or  fambting-de^ 
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a  bully,  and  Uaek-leg,  one  "whom  you  woalda't  trust  in  yonr  hen-coop  "t 
tfMOMy  T.  Bofar,  18  W.  Va.  \6S;  31  Am.  Rep.  767;  was  a  forger,  had  stolen 
the  deposits  of  poor  men  and  women,  and  cheated  laboring  men  out  of  their 
hsrd  earnings:  Bronmm  ▼.  Bruet,  59  Mich.  467;  60  Am.  Rep.  307;  had  been 
indieted  for  not  eanceling  stamps  on  empty  liquor-casks:  Jonu  ▼.  TowMei^ 
fl  fla.  431;  68  Am.  Rep.  876;  had  "committed  a  misdemeanor,  for  which  he 
was  arrested  and  tried  for  his  life,  was  arraigned  at  the  bar  in  the  state  el 
North  Garolina,  end  I  will  show  it  in  black  and  white  *':  Brewer  t.  WeakUjf, 
2  Orsr.  99;  6  Am.  Deo.  656;  was  in  a  drunken  condition,  and  as  snoh  the 
object  of  loathing  and  disgust  while  acting  as  presiding  officer  of  a  state 
senate:  King  ▼.  Booi,  4  Wend.  113;  21  Aol  Deo.  102;  had  been  gnUty  of 
''legal  Jesnitism,"  and  in  making  a  decision  had  acted  from  partisan  and 
ignoble  motiTes:  Omii$  t.  Mtuee^,  6  Gray,  261;  had  been  guilty  of  entering 
into  a  oonmpt  onderstanding  with  oertain  persons  to  control  the  political  and 
legislative  power  of  the  state  with  a  view  to  his  own  advantage,  and  to  the 
serioas  injnry  of  the  public;  and,  if  elected,  would  use  his  influence  to  em- 
bsrrasa  and  defeat  a  great  public  improvement:  Pcwer»  v.  Dubois,  17  Wend.  63. 

If  a  paUioation  consisting  of  an  aspersion  of  a  candidate  can  fairly  be 
deemed  a  mere  critieism,  or  an  opinion  which  the  author  or  publisher  has 
drawn  el  his  fitness  for  the  office  sought^  and  not  as  an  assertion  of  a  fact 
involviiig  moral  delinquency,  it  is  privileged.  Thus  in  Sweeney  v.  Baker,  13 
W.  Vn.  168^  31  Am.  Rep.  767,  it  was  said  that  *'  as  when  the  alleged  libels 
ware  pnblished,  the  plaintiflF  was  a  candidate  for  popular  suffirage,  any  alio* 
gatioQs  wfaieh  referred  to  his  fitness  for  the  office  he  sought,  mentally  or 
physically,  were  privileged  communications,  and  could  not  be  the  basis  of  a 
libd  snit;  nor  any  other  allegations  which  did  not  refer  to  his  moral  charao- 
tsr,  though  they  were  ever  so  harsh  and  nncomplimentary.**  It  was  there- 
lore  held  that  such  charges  as  merely  implied  Uiat  the  candidate  was  *'aa 
nnedncatedt  laay,  and  ignorant  man,  and  as  such  unfit  to  represent  the 
people,"  were  not  actionable,  though  "expressed  in  coarse  and  harsh  Ian- 
gaaga."  Words  imputing  to  a  candidate  mental  weakness  resulting  to  his 
■iad  from  disease^  and  impairing  it  to  the  extent  of  disqualifying  him  for  the 
proper  diadiarge  of  the  duties  of  the  office,  are  not  actionsble:  Mayraii  v. 
mekardmm,  1  Nott  ft  McO.  847;  9  Am.  Dec.  707. 

The  rale  which  permits  adverse  newspaper  criticism  of  public  officials  is 
Justified  npon  the  ground  that  they  have  assumed  duties  toward  the  public; 
that  tha  public  has  an  interest  in  the  proper  performance  of  those  duties; 
and  thai  publications  made  in  good  faith,  and  for  the  purpose  of  advising 
the  public  of  the  conduct  of  its  servants,  may  fairly  bo  regarded  as  made  in 
the  diaefaarge  of  a  dnty  which  every  citizen  owes  to  his  fellow-citizens.  The 
same  reasoning  must  justify  criticism  of  all  other  persons  who,  though  not 
pahlie  officers,  voluntarily  assume  duties  of  a  public  nature,  in  the  fit  per- 
fermanee  of  which  large  numbers  of  persons  have  an  interest.  The  most 
familiar  Instances  are  clergymen  and  teachers  of  public  and  private  schools. 
private  characters  and  motives  may  not  be  safely  maligned  by  the 
To  falsely  impute  to  them  the  commission  of  crimes  or  of  acts  which, 
tiKNigb  not  punishable  as  criminal,  are  obviously  grossly  at  variance  with 
their  callings,  and  such  as,  if  true,  ought  to  deprive  them  of  their  positions, 
is  aetionable:  Chaddodt  v.  Briggtt,  13  Mass.  248;  McMillan  v.  Buck,  1  Binn. 
178;  i>eniarei<  v.  Hearing,  6  Cow.  76;  Hoyden  v.  Cowden,  27  Ohio  St.  292; 
Bigkmore  v.  HarringUm,  3  Com.  B.,  N.  S.,  142;  Pemberton  v.  ColU,  10  Q.  & 
481;  16  L.  J.  Q.  B.  403;  11  Jur.  1011;  OcUfiercole  v.  Miall,  15  Moes.  &  W. 
819;  10  Jw.  887;  16  K  J.  Bx.  179.    But  the  conduct  of  public  worship  by 
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m  dergjmuui,  and  the  um  to  which  he  pnta  hU  chnroh  and  Testry,  are  lawftd 
•abjeots  of  pablio  comment:  Keil^  t.  Tinling,  L.  R.  1  Q.  R  099;  14  Week. 
Rep.  61;  13  L.  T.,  N.  8.,  255;  35  L.  J.  Q.  R  940;  12  Jar.,  N.  S..  MO.  la 
AvM  Company  v.  Stewart,  119  Pa.  St.  5S4»  it  waa  determined  that  one  wbe 
had  opened  a  eohool,  to  which  he  attracted  attention  by  adTertiaements  ol 
•a  extraordinary  nature,  and  wherein  he  aanimed  to  teach  hia  patrona 
the  arte  of  shorthand  writing,  type-writing,  and  phono-scribing,  became 
**  thereby  a  quam  pablio  character  *;  that  "  whether  he  was  a  proper  person 
%o  instruct  the  young,  and  whether  hia  sohool  was  a  proper  place  for  them  te 
ffeoeire  instmction,  were  matters  of  importance  to  the  pablic";  thai  the 
newspaper  **  was  in  the  strict  line  of  its  daty  when  it  sought  such  informa- 
tioo,  and  gave  it  to  the  public;  and  if  that  information  tended  to  ahow  that 
the  plaintiff  was  a  charlatan,  and  his  system  an  impceture,  the  more  need 
that  the  pubUo^  and  especially  parents  and  guardians,  should  be  informed 
•f  it." 

Directors  and  other  managers  of  gvotj  public  corporations,  sudi  as  rail- 
ways, may  also,  when  dealing  with  great  enterprises  by  which  the  oitizens  of 
large  portiona  of  a  state  or  nation  may  be  affected,  may  properly  be  regarded 
ms  public  persons,  and  subjected  to  hostile  critioismaa  such:  Orame  ▼.  Waiert, 
10  Fed.  Rep.  619;  26  Alb.  L.  J.  212. 

In  California  it  has  been  held  that  the  office  of  director  of  a  mining  corpo- 
ration should  not  be  regarded  as  a  public  office,  exposing  its  holder  to  the 
eame  liberty  of  adverse  criticism  to  which  public  officials  are  subjected.     la 
<letermining  this  qnestion,  the  supreme  court  of  that  statn  said:  '^Another 
point  made  by  the  defendants  is,  that  the  publication  was  privileged,  and  that 
the  defendaota  could  not  be  held  liable  except  on  the  proof  of  express  inalioa^ 
of  which,  it  is  claimed,  there  was  no  evidence  whatever.    It  is  said  to  be 
privileged,  because  it  was  pnbUshed  by  public  journalists  as  a  matter  of  gen- 
eral and  peculiar  intere«t»  and  related  to  the  conduct  of  plaintiff  in  hia  capa- 
city of  trustee  of  a  mining  corporation.     But  this  was  a  private,  and  not  a 
public,  corporation.     The  plaintiff  waa  in  no  seikse  a  public  officer,  and  was 
responsible  only  to  the  stockholders  and  creditors  of  the  corporation  for  the 
fidelity  of  his  conduct  as  a  trustee.     Hb  office  was  no  more  a  public  office 
than  that  of  a  trustee  of  a  private  corporation  to  build  a  bridge  or  construct 
a  wagon-road.     Officers  of  this  character  have  never  been  deemed  public  offi- 
cers  in  such  sense  as  to  render  them  amenable  to  criticism,  as  in  case  of  per- 
sons  filling  public  offices  of  trust  and  confidence,  in  the  proper  administratioB 
of  which  the  whole  community  has  an  interest.    In  the  latter  class  of  officers 
public  policy  demands  that  the  official  conduct  should  be  open  to  unrestricted 
criticism,  in  which  no  malice  is  implied  by  law;  and  express  malice  must  bs 
proved,  to  render  the  author  liable.     No  case  has  been  cited,  nor  am  I  aware 
of  any,  which  holds  that  the  trustee  of  a  private  corporation  is  a  public  offi- 
cer in  the  sense  claimed  by  the  defendants.     Nor  can  a  defamatory  publicar 
tion  in  a  public  journal  be  said  to  be  privileged  simply  because  it  relates  to  a 
subject  of  public  interest,  and  was  published  in  good  faith,  without  malice 
aud  from  laudable  motives.     No  adjudicated  case,  that  I  am  aware  o(,  has 
ever  gone  so  far.     But  while  such  publication  cannot  be  deemed  privileged, 
so  as  to  require  proof  of  express  malice,  the  publisher,  in  order  to  rebut  the 
presumption  of  malice,  should  be  allowed  the  fullest  opportunity  to  show  the 
circumstance  under  which  the  publication  waa  made,  the  sources  of  his  in- 
formation, and  the  motives  which  induced  the  publication.   The  public  inter- 
est, and  a  due  regard  to  the  freedom  of  the  press,  demands  that  its  c«i&ductor 
should  not  be  mulcted  in  punitive  damages  for  publication  on  subjects  fer  pah- 
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lio  intcmt^  buuIa  from  laudable  motives,  after  dne  inquiry  as  to  the  truth  of 
the  faoti  staled,  and  in  the  honest  belief  that  they  were  tme.  On  the  other 
iMiid^  if  the  mle  were  further  relaxed,  so  that  such  publication  in  respect  to 
pnrata  penons  would  be  deemed  privileged,  thereby  shifting  the  burden  of 
^roof  trom  the  defendant  to  the  plaintiff  in  respect  to  malice,  there  would  be 
«vt  little  security  for  private  character  ":   Wilson  v.  Fitch,  41  Gal.  363. 

Authora,  artists,  and  all  other  persons  voluntarily  exposing  the  result  of 
thatr  labors  to  the  public,  seeking  to  gain  favorable  recognition  of  their  work 
if  found  to  be  meritorious,  become  public  characters,  so  far,  at  leasts  as  their 
srorka  are  concerned.  Any  periodical  may  publish  an  estimate  of  such 
worka»  whether  favorable  or  unfavorable;  and  if  unfavorable,  it  may  use  strong 
terms  of  condemnation,  and  expose  the  work  to  merciless  ridicule.  Ko  ac- 
tion oaa  be  sustained  for  such  adverse  criticism,  unless  it  is  shown  or  on  its 
2Me  it  appears  to  be  actuated  by  malice  in  fact:  Tabart  v.  Tepper,  1  Camp. 
361;  Oarr  v.  Hood,  1  Id.  366,  note;  Thompiion  v.  Shackell,  Moody  ft  M. 
187;  Soane  v.  Kmghl,  I  Id.  74.  A  condemnatory  criticism  of  a  literary  work 
fir  of  a  painting,  though  imputing  profanity  or  indecency,  will  be  excused, 
anlcas  so  unfair  and  reckless  in  its  character  as  to  justify  the  presumption  of 
oyOice:  Siramm  v.  Frtmdi,  4  Fost.  k  F.  1107;  16  L.  T.,  N.  S.,  674.  An  au- 
thor may  be  written  of  so  far  as  he  is  connected  with  the  work  which  he  has 
given  to  the  pubUc,  but  criticism  of  his  work  must  not  be  used  as  a  pretext 
for  an  attack  upon  his  private  character  or  reputation;  and  if  a  critic,  while 
professing  to  give  an  estimate  of  a  literary  work,  proceeds  to  attack  the  author 
and  to  impute  to  him  either  the  commission  of  offenses  or  of  being  actuated 
by  dishonorable  motives,  either  in  the  work  under  consideration  or  in  other 
works  or  respects,  then  the  publisher  may  be  guilty  of  libel.  In  other  words, 
it  is  only  the  work,  and  the  author  as  he  exhibits  himself  in  the  work,  which  are 
subject  to  criticism,  to  the  extent  that  such  criticism,  even  though  erroneous, 
will  not  subject  the  publisher  to  an  action  for  libel.  To  the  work  the  author 
has  invited  criticism.  It  is  otherwise  with  his  acts  and  life,  of  which  the 
work  so  offered  for  public  consideration  is  no  part.  For  any  defamation  of 
an  anthor  w  artist  not  necessarily  counected  with  his  public  works,  the  pub- 
Usher  of  such  defamation  is  answerable,  though  it  may  have  been  published 
ssa  part  of  a  professed  criticism  of  such  work*  Cooper  v.  Stone,  24  Wend. 
484;  Fraser  v.  Berherley,  7  Car.  &  P.  621;  MaciMd  v.  Wakeley,  3  Id.  311; 
StemMTi  V.  Lovell,  2  Stark.  93.  A  public  entertainment  of  any  character  is 
always  a  proper  subject  for  criticism  in  a  periodical:  Ryan  v.  Wood,  4  Fost. 
k  F.  734;  and  so  is  any  thing  or  article  which  by  its  owner  is  made  the 
subject  of  public  exhibition:  OoU  v.  Fubifer,  122  Mass.  236;  23  Am.  Rep. 


The  case  last  cited  was  an  action  to  recover  damages  for  an  alleged  false 
sad  mslicions  statement  oonceming  the  plaintiff 's  property,  a  stone  statue, 
eonmtonly  known  as  the  "Cardiff  Giant"  The  plamtiff  claimed  that  the 
status  was  of  great  value  as  a  scientific  curiosity,  and,  for  the  purpose  of  ex- 
hUiitioa,  bad  long  been  a  source  of  profit  to  him.  It  appeared  at  the  trial 
Ihat  the  defendant  had  published  a  statement  that  the  Cardiff  Oiant  had 
been  sold  for  eight  dollars;  that  "the  man  who  brought  the  colossal  mono- 
lith to  light  oonfessed  it  was  a  fraud*';  that  the  plaintiff  was  on  the  eve  of 
sflecting  a  sals  of  one  half  of  his  interest  in  the  statue  for  several  thousand 
dollars,  and  that  the  purchaser  refused  to  carry  out  the  agreement  because 
cf  the  defamatory  statement  made  by  the  defendant.  The  judgment  of  the 
trial  court  was  in  favor  of  the  defendants;  but  it  was  reversed  by  the  appel- 
late court  because  of  error  in  giving  instructions  at  the  instance  of  the  ds- 
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fmduil^  aad  also  in  refasing  to  giTe  an  instnioiioii  reqnettod  hj  Hm  pb» 
tiff.  In  oonsidering  the  law  applicable  to  the  mibject,  the  appellate  cooii 
■aid:  "  Thia  action  ia  not  for  a  libel  npon  the  plaintiff,  but  for  pnUiahing  a 
false  and  maliciooi  statement  oonceming  his  property,  and  coald  not  be  aap- 
ported  withoat  allegation  and  proof  of  speoial  damages:  ifoiocfcy  ▼.  Scper^  > 
Bing.  N.  G.  371;  3  Scott,  723;  Swan  r.  Tappan,  5  Cash.  lOi.  The  apedal 
damage  alleged  was  the  loss  of  the  sale  of  the  plaintiff's  statoe  to  Palmer. 
Evidence  of  the  value  of  the  statoe  as  a  sdentifio  cariosity  or  for  purposes  of 
exhibition  was  therefore  rightly  rejected  as  immateriaL  The  editor  of  a 
newspaper  has  the  right,  if  not  the  daty,  of  publishing,  for  the  informatioa  of 
the  public,  fair  and  reasonable  comments,  however  severe  in  terms,  npon  any- 
thing  which  is  made  by  its  owner  a  subject  of  public  exhibition,  as  upon  any 
other  matter  of  public  interest;  and  such  a  publication  falls  within  the  class 
of  privileged  commuDications  for  which  no  action  can  be  maintained  withoat 
proof  of  actual  malice:  Dibdim  r.  Swan^  1  Esp.  28;  Carr  r.  Hood^  I  Gamp. 
356;  Henwood  r.  Harrison,  L.  R.  7  Com.  P.  606.  But  in  order  to  constitBte 
suoh  malice,  it  is  not  necessary  that  there  should  be  direct  proof  of  an  inten- 
tion to  injure  the  value  of  the  property;  such  an  intention  may  be  u 
by  the  jury  from  false  statements,  exceeding  the  limits  of  fair  and 
able  criticism,  and  recklessly  uttered  in  disregard  of  the  rights  of  those  who 
might  be  affected  by  them.  Malice  in  uttering  false  statements  may  consist 
either  in  a  direct  intention  to  injure  another,  or  in  reckless  disregard  of  his 
rights,  and  of  the  consequences  that  may  result  to  him:  CamnumweaUk  v. 
Bonner,  9  Met  410;  Moore  v.  Steoamm^  27  Conn.  U;  Erie,  C.  J.,  in  Hibim 
V.  WUHMon,  1  Fost  ft  F.  608,  610;  and  in  ParU  v.  Levy,  2  Id.  71,  74,  and 
9  Com.  B.,  K.  a,  342,  850;  Cockbum,  C.  J.,  in  Morrison  v.  Belcher,  3  Fost 
ft  F.  614,  620;  in  Medley  v.  Barlow,  4  Id.  224,  231;  and  in  ^itmss  v.  FnoHA, 
4  Id.  1107,  1114.  The  only  definition  of  malice  given  by  the  learned  judge 
who  presided  at  the  trial  was  therefore  erroneous,  because  it  required  the 
plaintiff  to  prove  '  a  disposition  willfully  and  purposely  to  injure  the  value 
of  this  statue,'  as  well  as  'wanton  disregard  of  Uie  interest  of  the  owner.' 
The  jury,  upon  the  evidence  before  them,  and  under  the  instructioa  given 
them,  may  have  been  of  opinion  that  the  defendant's  statements  that  the 
plaintiff's  statue  was  an  'ingenious  humbug,'  'a  sell,'  snd  'a  frand,'  were 
false,  reckless,  and  unjustifiable,  and  had  the  effect  of  injuring  plaintiff's 
property,  and  caused  him  special  damage;  and  may  have  returned  their  ver- 
dict for  the  defendants  solely  because  they  were  not  convinced  that  they  in- 
tended such  injury." 

We  have  heretofore  shown  that,  aa  a  general  rule,  the  publioation  of  a 
libelous  charge  oould  not  be  justified  on  the  ground  that  it  waa  merely  a 
repetition  of  what  had  before  been  stated  or  published,  and  that  the  defend- 
ant had  merely  republished  it  as  a  matter  of  news,  and  for  the  purpoee  of 
informing  the  public  of  existing  events  of  which  he,  being  the  publisher  of  a 
periodical,  had  assumed  the  duty  of  keeping  the  public  informed.  An  ex- 
ception to  this  rule  exists  in  the  proceedings  taking  place  in  the  legislative 
and  judicial  departments  of  the  government,  and  in  the  proceedings  of  some 
other  public  tribunals  or  departmentn,  of  which,  upon  grounds  of  public 
policy,  it  is  regarded  as  proper  to  keep  the  public  fully  informed,  though 
thereby  libelous  charges  may  be  republished. 

"It  seems  to  us  impossible  to  doubt  that  it  is  of  paramount  public  and 
national  importance  that  the  proceedings  of  the  houses  of  Parliament  shall  be 
communicated  to  the  public,  who  have  the  deepest  interest  in  knowing  whit 
passee  within  their  walls,  seeiuff  that  on  what  is  there  said  and  done  tbt 
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vaUhm  of  tiM  oommimi^  dependa.  Where  would  be  oar  oonfidenoe  in  tli« 
Bovwameiit  of  Ibe  ooontry,  or  in  the  legislatare,  by  which  oar  Uwe  are 
frmmodp  and  to  wfaoee  charge  the  great  interests  of  the  ooontry  are  commit- 
tedp  —  where  woold  be  oar  attachment  to  the  constitntion  nnder  which  wo 
Kve^  —  if  the  proceedings  of  the  great  oonncil  of  the  realm  were  shronded  in 
■eeroejy  and  concealed  from  the  knowledge  of  the  nation?  "  Womboh  ▼.  WaUer^ 
•  Beotltae71;L.K.4Q.B.  73;  38  L.  J.  Q.  B.  34;  19  L.  T.,  N.  a,  409;  17 
Week.  Rap.  169.  Fair  reports  of  the  proceedings  of  legislative  bodies,  in 
whidi  the  pnblio  haa  an  interest^  including  the  speeches  of  their  members 
and  reports  made  by  committees,  may  be  pablished  in  periodicals  without 
entitlmg  any  one  falsely  defamed  thereby  to  maintain  an  action  for  libel 
agaiiut  their  proprietors:  YFossm  t.  WaUer,  sttpra;  Bex  ▼.  Wright,  8  Term 
Rep.  293;  Katie  ▼.  MuhanU,  2  L  R.  C.  L.  402;  Henwood  ▼.  HarrUon,  41 
L.  J.  C.  P.  206;  L.  R.  7  Com.  P.  606;  20  Week.  Rep.  1000;  26  L.  T.,  K.  a, 
938;  Omr-jf  t.  WaUer,  1  Bos.  ft  P.  525;  1  Esp.  457.  Periodicals  are  also 
priTileiged  to  publish  the  testimony  taken  before  an  investigating  committee 
of  alegialatiTe  body:  Terry  ▼.  FelUnoe,  21  La.  Ann.  375.  There  is  probably 
attached  to  the  general  rule  authorizing  the  publication  of  such  testimony 
the  Itmitatioo  that  the  proceeding  in  which  ii  was  taken  must  not  be  secret 
and  ex  fturte:  Beh  t.  IVren^  63  Tex.  686.  The  privilege  which  secures  immu- 
nity for  the  publication  of  fair,  reports  of  the  proceedings  of  Parliament^  of 
Coogreaa^  and  of  the  state  legislatures,  extends  to  minor  legislative  bodies, 
•Qch  as  town  councils,  with  the  same  limitation,  that  the  proceedings  must 
haive  been  open  and  public:  WalUe  v.  Beffet,  34  La.  Ann.  131;  AUbuU  v.  Oeih 
cral  Ckmneii,  L.  R.  23  Q.  B.  D.  400. 

The  public  undoubtedly  has  an  interest  in  the  proceedings  of  all  courts  of 
jnstioe^  whether  civil  or  criminal,  superior  or  inferior.  Li  all  oases  where 
tte  prooeedings  of  such  courts  are  open  to  the  public,  so  that  any  individual 
who  may  choose  has  the  right  to  be  present  to  see  what  is  done  and  to  hear 
what  IB  eaid,  he  may,  though  not  present,  be  given  the  same  information 
through  the  columns  of  a  periodical  that  he  might  have  secured  by  his  pree* 
once  m  oourt:  McB^  v.  FuUon,  47  Md.  403.  "The  general  advantage  to  the 
eonntry  ui  having  theee  proceedings  made  public  more  than  connterbalancee 
the  ineonTenience  to  private  persons  whose  conduct  may  be  the  subject  of 
■■di  proceedings":  Bex  v.  Wrighi,  8  Term  Rep.  298. 

CSockbuniy  0.  J.,  instructed  the  Jury  as  follows,  upon  this  topic,  at  the  trial 
ef  the  ease  of  Bisk  AUah  Bey  v.  Wkitehuret,  18  L.  T.,  N.  S.,  615:  "  Whatever 
may  hare  been  thought  in  past  times,  nowadays  we  are  agreed  on  this,  that 
fair  and  impartial  reports  of  the  proceedings  in  courts  of  justice,  although 
inddentally  those  proceedings  may  prejudice  individuals,  are  of  so  great 
publie  interest  and  public  advantage  that  the  publishing  of  them  to  the 
world  predominates  so  much  over  the  inconvenience  to  individuals  as  to  ren- 
flier  these  reports  highly  conducive  to  the  public  good;  but  the  conditions  on 
which  the  privilege  can  be  maintained  are,  that  the  report  shall  be  fair, 
truthful,  honest,  and  impartial.  It  need  not  be  a  report  of  every  word  that 
pMsea  «pon  a  triaL  Ko  newspaper,  however  large,  could  report  the  pro- 
ceedings in  the  full  extent  to  which,  upon  a  long  trial,  these  proceedings 
necessarily  extend.  Ton  may  either  have  it  to  the  utmost  poesible  extent 
the  limits  of  the  paper  will  aUow  it  to  be  given,  or  in  the  more  condensed 
form  d  a  snmmary  or  epitome,  but  you  must  have  the  report  honest  and 
lair.  A  pi^Mr  may  give  a  report  of  the  proceedings  of  courts  of  justice  prop- 
erly condensed  and  fair,  but  it  is  not  entitled,  under  pretense  of  giving  a 
Mport^  to  add  comments  of  its  own,  or  to  display  facts  not  farought  forward 
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In  the  proceedings,  bat  ooming  oat  of  the  reporter**  own  heed.     Thte  le  ed> 
emitted  oa  all  hands  to  be  the  state  of  law.** 

If  the  prooeedings  are  snch  that  the  conrt  deems  them  unfit  for  pablioation» 
and  therefore  sits  with  closed  doors,  or  enters  an  order  prohibiting  the  pub- 
lication, either  of  the  whole  proceedings  or  of  some  part  thereof,  doubtless 
no  periodical  could  have  any  privilege  of  publishing  that  which  the  court  had 
expressly  or  impliedly  declared  ought  not  to  be  generally  known;  and  any 
publisher  riolating  the  injunction  of  secrecy  would  surely  be  answerable  in 
damages  for  any  libel  included  in  his  publication.  If  the  subject-mnttor  of 
the  trial  was  itself  a  blasphemous  or  obscene  libel,  no  right  to  indefinitely 
cepeat  or  publish  it  could  be  gained  from  the  fact  that  it  had  been  made  the 
eubject  of  judicial  investigation  and  condemnation:  Rex  t.  CarHle^  S  Bani.  k 
Aid.  167;  Steele  v.  Bran7ian,  L.  R.  7  Com.  P.  261;  41  L.  J.  M.  C.  85;  20 
Week.  Rep.  607;  26  L.  T.  609.  But  a  fair  report  of  the  proceedings  of  a 
public  trial,  including  the  testimony  of  the  witnesses,  the  arguments  of  coun- 
eel,  the  remarks  of  the  judge  during  the  progress  of  the  cause,  and  his  final 
instructions  to  the  jury,  are  all  matters  which  any  one,  whether  the  proprie- 
tor of  a  periodical  or  not,  is  privileged  to  publish.  The  proceedings  need  not 
be  published  in  fuU.  They  may  be  greatly  condensed;  but  still,  however 
condensed,  they  must  be  a  fair  statement  of  what  took  place,  and  must  not, 
by  their  omission  of  exculpatory  and  their  emphasis  of  inculpatory  OTidence 
or  remarks,  deal  unjustly  with  an  accused  person,  and  thereby  produce  an 
impression  of  guilt  which  a  candid  statement  of  the  whole  prooeedings  would 
he  unlikely  to  create.  Any  report  in  a  periodical  of  judicial  proceedings, 
whether  in  full  or  a  mere  synopsis,  is  privileged,  unless  it  appears  to  have 
been  made  for  malicious  or  unworthy  motives,  or  is  so  manifestly  unfair  as 
to  evince,  either  an  intent  to  injure  the  person  complaining,  or  a  reckless  in- 
difference as  to  whether  he  should  be  injured  or  not:  Barrowe  v.  Bell,  7  Gray, 
301;  66  Am.  Dec.  479;  Cincinnati  OautU  Co.  v.  IHfnberlake,  10  Ohio  St.  648; 
78  Am.  Dec.  285;  Smith  v.  ScoU,  8  Car.  ft  K.  680;  Hoart  v.  SUverhck,  9  Com. 
B.  20;  19  L.  J.  Com.  P.  215;  Turner  v.  Sullivan,  6  L.  T.,  N.  S,,  130;  Runy 
V.  FrankUn,  72  Tex.  585;  13  Am.  St.  Rep.  833;  J^ak  Allah  Bey  t.  WhUehmni, 
18  L.  T.  615. 

Unquestionably  a  sound  public  policy  demands  that  periodicals  ahall,  to  a 
eertain  extent  at  least,  be  privileged  to  publish  the  prooeedings  of  eourts  el 
justice;  but  this  policy  extends  no  further  than  keeping  the  public  advised 
of  the  acts  of  their  judicial  servants,  in  order  that  abuses  may  be  corrected, 
worthy  service  rewarded  by  continuing  confidence  and  renewed  tmot,  and 
'Unworthy  service  visited  by  opprobrium,  and  cut  short  by  the  withdrawal  of 
public  confidence  and  the  selection  of  a  more  worthy  minister  of  justioe. 
Whether  the  judiciary  has  properly  discharged  its  functions  in  any  given  in* 
stance  can  only  be  known  from  a  report  of  everything  upon  which  ita  action 
was  based.  Hence  public  policy  will  not  permit  any  suitor  or  other  person 
ito  complain  of  the  publication  of  any  part  of  the  proceedings  at  a  pnblie 
trial,  on  the  ground  that  it  may  injuriously  affect  his  reputation.  Bntagar^ 
■bled  or  one-sided  statement  of  what  took  place,  or  the  publication  of  tho  oon« 
>tents  of  a  petition  or  affidavit  upon  which  the  court  has  never  been  and  may 
.never  be  called  to  aot^  ii  prohibited,  rather  than  demanded,  by  publio  poliey, 
And  contributes  to  no  other  end  so  surely  as  that  of  assaulting  the  repntation 
.of  one  who  has,  as  yet,  no  opportunity  to  repel  the  assault.  Garbled  er  one* 
•aided  statements  are  nowhere  favored;  and  a  publication  of  the  defanmtory 
evidence  of  a  witness,  or  the  still  more  defamatory  inveotiTe  of  counsel,  is  net 
.privileged,  where  it  does  not  amount  to  a  fair  statement  of  the  whole  evidence 
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upon  tbe  reputation  of  the  person  against  whom  it  reflects:  8aunder§ 
T.  MUU,  3  Moore  ft  P.  520;  6  Bing.  213;  Kane  v,  MtUi-ame,  2  L  R.  C.  L.  402. 

The  pahlication  of  an  ex  parte  pleading  or  afiBdavit  before  a  trial  is  mani* 
festlj  as  nnfair  as  is  the  publication  of  a  one-sided  statement  of  what  occurs 
«t  the  trial  itself.  In  either  case  there  is  likely  to  1)e  an  unjust  aspersion  on 
the  reputation  of  some  one  who  has  no  opportnnity  to  reply,  and  in  neither 
is  any  sound  public  policy  subserved  by  permitting  a  statement  to  be  made 
with  impunity,  if  false  and  defamatory.  There  was  formerly  a  very  strong 
judicial  inclination  against  regarding  as  privileged  any  publication  of  an  es 
fwrle  proceeding,  or  of  any  matter  of  evidence  or  of  pleading  taken  or  filed 
prior  to  the  commencement  of  the  trial:  Hoare  v.  SUverloek^  9  Com.  B.  23; 
19  L.  J.  CoDL  P.  215;  Duncan  v.  ThxoaiUe,  3  Bam.  ft  C.  556;  Purail  v. 
8o»Ur,  2  Com.  P.  Div.  215;  40  L.  J.  Com.  P.  308;  25  Week.  Rep.  362;  36  L.  T. 
416.  It  is  now  settled  in  £ngland  that  the  mere  fact  that  a  judicial  proceed* 
ing  was  ea  parU  will  not  deprive  a  publication  of  what  took  place  in  open 
court  of  protection  as  being  privileged.  Thus  where  a  statement  was 
published  that  three  gentlemen,  civil  engineers,  had  applied  to  a  magistrate 
for  criminal  process  against  another  civil  engineer,  and  that  their  spokesman 
stated  that  they  had  been  engaged  in  certain  surveys,  and  that  their  money, 
or  some  portion  of  it,  had  been  paid  to  the  other  eogineer,  who  had  withheld 
tt^  and  in  their  judgment  had  been  guilty  of  the  criminal  offense  of  with- 
holding the  money,  but  that  the  magistrate  had  regarded  it  as  a  matter  of 
contract  lietween  the  parties,  and,  though  on  the  face  of  the  application  they 
had  been  badly  treated,  said  he  must  refer  them  to  the  county  court,  it  was 
held  that  if  the  publication  complained  of  was  a  fair  and  impartial  report  of 
what  took  place  before  the  magistrate  that  it  was  privileged:  Ueiil  v.  Halest 
L.  R.  3  C.  P.  D.  319;  47  L.  J.  Com.  P.  Div.  323;  38  L.  T.,  N.  S.,  65;  26  W.  Rep. 
371.  In  England,  publication  of  proceedings  before  magistrates  of  the  pre- 
timinary  examination  of  a  prisoner:  Begina  v.  Ghxiy,  10  Cox  C.  C.  184;  Lewis 
▼.  Levy,  EL  B.  ft  K  537;  4  Jur.,  N.  8.,  970;  27  L.  J.  Q.  B.  282;  or  before 
judges  at  chambers:  Smith  v.  Scott,  2  Car.  ft  K.  580;  or  before  registrars  in 
bankruptcy  upon  the  examination  of  a  debtor:  Bayalla  v.  Leader,  L.  R.  1  Ex. 
S96;  12  Jur.,  N.  S.,  603;  4  N.  ft  C.  555;  35  L.  J.  Ex.  185;  or  before  exam- 
iaera  to  inquire  into  the  sufficiency  of  sureties,  —  are  all  privileged,  whether 
ex  parte  or  not:  Cooper  v.  Lawem,  8  Ad.  ft  E.  746;  1  W.  W.  ft  H.  601;  2  Jur. 
•19;  1  Perry  ft  D.  15. 

In  all  these  instances  the  proceedings,  though  ex  parte,  take  place  before  a 
judicial  or  quaei  judicial  tribunal;  and  the  decisions  treating  their  publication 
as  privileged  do  not  necessarily  authorize  the  publication  of  other  ex  parte 
matters  upon  which  no  action  has  been  taken.  Early  Elnglish  decisions  have 
•ondemned  the  publication  of  depositions  taken  for  use,  but  not  yet  used,  at  a 
iriia:  Carr  v.  Jones,  3  Smith,  491;  Stiles  ▼.  Nokes,  7  East,  493;  Bix  v.  Fisher,  2 
Gamp.  563.  In  this  country,  the  fact  that  a  party  has  been  arrested,  and  what 
IS  the  charge  against  him,  may  be  published,  provided  no  assumption  of  his 
guilt  is  implied  in  the  language  used:  Usher  v.  Severance,  20  Me.  9;  37  Am.  Dec, 
33;  Tretca  v.  Maddox,  11  La.  Ann.  206;  66  Am.  Dec.  198.  The  tendency  of  the 
American  cases  is  to  limit  the  privilege  of  publishing  judicial  proceedings  to 
mattsra  which  take  place  in  public,  either  at  the  trial  or  at  some  other  hear- 
ing el  the  ease  in  open  oeurt,  or  if  not  in  open  court,  then  at  some  place  and 
before  tome  officer  or  tribunal  where  the  public  have  a  right  to  be  present. 
Thus  in  Michigan,  it  has  been  said  *'  that  there  is  no  rule  of  law  which  an- 
ihorizes  any  but  the  parties  interested  to  handle  the  files  or  publish  the  oon« 
teats  of  othor  mattecs  in  litigation.     The  parties,  and  none  but  the  parties. 
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eontrol  them.  On*  of  the  reMoas  why  pur^M  an  prmleged  from  oait  for 
aocusationt  made  in  their  pleadings  ia»  that  the  pleadings  are  addraoMd  te 
ooorta,  where  the  facts  can  be  fairly  tried,  and  to  no  other  readers.  If  ths 
pleadings  and  other  documents  can  be  published  to  the  world  by  any  one  who 
has  access  to  them,  no  more  effectual  way  of  doing  malieioos  nuudiief  with 
impunity  eould  be  devised  than  filing  papers  containing  false  and  scurrilous 
charges,  and  getting  these  printed  as  news.  The  public  has  no  right  to  any 
information  on  prirate  suits  untU  they  come  up  for  public  hearing  or  action 
in  open  court;  and  when  any  publication  is  nuule  involring  such  mattery 
they  possess  no  priTilege,  and  the  publication  must  rsst  on  either  noo -libel- 
ous character  or  truth  to  defend  it.  A  suit  thus  brought  with  scandalous  ac- 
cusations may  be  discontinued  without  any  attempt  to  try  it,  or,  on  trial,  the 
case  may  easUy  fail  of  proof  or  probability.  The  law  has  never  authorised  any 
such  mischief  ":  Parkr.  Detrmi  Free  Pr^  Otk,  72  Mich.  560;  16  Am.  Sk  Rep. 
Uence  a  pleading  filed  in  a  cause  containing  libelous  assertions,  but  which 
has  never  been  presented  to  the  court  for  its  action,  or  for  the  determination 
of  the  truth  or  falsity  of  its  allegations,  may  not^  nor  may  any  portion  of  its 
contents,  be  published  in  a  periodical,  and  the  publication  proteeted  as  a 
publication  of  privileged  matters:  Bturber  v.  8L  Lands  IHtpaidi  Odl,  3  M& 
App.  377;  Park  v.  DHtvU  Prte  Prtn  Co.,  ntpra;  nor  may  ex  parte  charges 
and  affidavits  filed  in  a  criminal  proceeding,  or  in  proceedings  taken  to  pro- 
cure the  disbarment  of  an  attorney,  be  published  as  privileged.  ''If  a  pub- 
lisher of  a  newspaper  may,  in  virtue  of  his  vocation,  without  responsibility, 
publish  the  detidls  of  every  criminal  charge  made  before  a  police-officer,  how- 
ever groundless,  and  whether  emanating  from  mistake,  or  malice  of  a  third 
person,  then  must  private  character  be  indeed  imperfectly  protected.  Such 
publications  not  only  inflict  injury  of  the  same  kind  with  any  other  species 
of  defamation,  but  their  tendency  is  also  to  interfere  with  the  fair  and  impart 
tial  administration  of  Justice,  by  poisoning  the  puUic  mind,  and  creating  a 
prejudice  against  a  party  whom  the  law  still  prssumes  to  be  innocent ":  C^ 
dnnati  v.  Timberlake,  10  Ohio  St  648;  78  Am.  Bea  285;  Cowley  v.  PuUi/'er, 
137  Mass.  392;  50  Am.  Rep.  318.  The  report  of  a  justice  of  the  peace  of 
statements  made  by  certain  persons  to  him  on  applying  for  a  warrant,  which 
statements  have  not  been  incorporated  into  an  affidavit  or  other  paper  on  file^ 
nor  made  the  subject  of  any  judicial  action,  cannot  be  published  as  a  privi- 
leged matter:  McDtrmoU  v.  Evening  Jcumal  Aeeodation,  43  N.  J.  L.  48& 

If  a  proceeding  is  such  that  a  periodical  has  a  right  to  make  it  public,  such 
periodical  may,  nevertheless,  be  held  answerable  for  damages,  if  it  appears 
to  have  acted  from  malicious  motives:  Sievene  v.  Sampeon,  L.  R.  5  Ex.  Div. 
53;  49  L.  J.  Ex.  Div.  129;  41  L.  T.,  K.  a,  782. 

As  before  suggested,  a  publication  of  judicial  proceedings  is  not  privileged, 
unless  it  is  fair  and  impartial  It  must  not  be  accompanied  by  any  malidoos 
or  defamatory  comment:  CmeinnaH  Co.  v.  Timberlaie,  10  Ohio  Si.  548;  78  Am. 
Dec.  285;  8taU  v.  Nohee,  7  East,  493;  Carr  v.  Jonea,  8  Smith,  49;  or  libel- 
ous insinuations:  Commonwealth  v.  Standing,  3  Pick.  804;  15  Am.  Dea  214; 
Tktymae  v.  CroeeweU,  7  Johns.  264;  5  Am.  Dec.  269;  MeNaO^  v.  Oldham.  16 
I.  R.  C.  L.  298;  8  L.  T.,  K.  S..  604;  Scripp  v.  /W%  38  Mich.  10;  Dekgd^. 
liighkg,  5  Scott,  154;  5  Bing.  N.  C.  950;  8  Cur.  ft  P.  444;  or  statments  drawn 
from  other  sources;  Bathrick  v.  Detroit  Poet  Pub,  Co.,  60  Mich.  629. 

A  periodical  is  not  prohibited  from  commenting  upon  the  proceedingB  in 
a  court  of  justice,  or  the  parties  or  witnesses  connected  therewith,  nor  is  it 
limited  to  the  bare  recital  of  what  took  place;  but  whatever  comments  it 
makes  must  be  jnst  and  faiE,  "  and  it  is  for  the  jury  to  say  whether  they  are 
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to  «r  Bol  **:  MeBee  r.  FulUm^  47  Md.  403.  The  oommenU  mntt  U  from  ih« 
IMi  in  eTidencey  aod  if  there  i»  anj  departure  from  them,  or  if  a  one-sided 
ptnooal  Tiew  of  them  ie  giren,  thia  will  be  eridenoe  of  nnfainieis:  Woodgai$ 
▼.  RUimi,  4  Fo8k  &  F.  202.  It  has  been  held  that  the  evidenoe  may  be  do* 
dared  mfonnded,  anoonaoiona,  or  oareleai,  bat  it  mnat  not  be  atigmatiaed  aa 
willfol  and  roalidoaa,  or  recklessly  false:  Hedle^  ▼.  Barlow,  4  Id.  224;  nor  aa 
being  nnsnpportedy  baring  no  eflfect,  and  as  being  oommented  npon  with  ent* 
ting  severity:  Hoberta  w.  Brvum,  10  Bing.  519;  4  Moore  ft  S.  407.  A  pnblica- 
lion  denouncing  the  verdict  of  a  jury  as  infamous,  and  declaring  that  it  was 
impossible  to  express  sufficient  contempt  for  the  jurors  who  had  thus  ofifended 
pnUie  opinion,  and  done  injustice  to  their  oaths,  is  libelous,  and  not  pro- 
tected aa  priyileged:  Byre9  r.  Martin,  2  OoL  605. 

The  reoent  Bngiish  decisions  incline  to  be  lenient  with  the  press  when  pur* 
sued  for  alleged  libelous  couimeuts  or  statements  either  upon  or  oonceming 
judicial  proceedings,  and  the  persons  affected  by  them,  or  npon  other  mattera 
in  which  the  publio  has  an  interest,  and  concerning  which  it  is  admitted 
thai  aewapapers  and  publio  writers  hare  a  duty  to  keep  it  informed.    If  the 
matters  under  consideration  are  such  aa  to  excite  great  public  interest,  and 
neoeasarily  to  arouse  a  deep  conTiction  in  the  mind  of  a  writer  or  publisher 
that  he  has  a  duty  to  perform  in  laying  bare  the  facts,  and  in  holding  some 
evil-doer  up  to  publio  condemnation,  the  courts  will  generally  excuse  his 
mistake  of  fact  made  in  good  faith,  or  his  intemperance  of  expression  gene- 
rated by  natural  averaion  to  what  he  believes  to  be  a  wrong  that  ought  to  be 
expeeed  and  thereby  suppressed.    Speaking  of  alleged  libelous  comments 
upon  a  plaintiff  who  pretended  to  unusual  skill  and  knowledge  respecting 
the  treatment  of  disease,  Ckickburn,  C.  J.,   in  charging  the  jury,  said: 
**  Here  is  a  man  bringing  f orwa^  what  professes  to  be  a  sdentifio  book,  in- 
viting the  public  to  come  and  be  treated  for  the  saddest  disease  that  is  known 
anong  na.    If  he  does  that,  he  challenges  public  criticism,  and  then  if  a  pub- 
lie  writer  of  competent  knowledge  deals  with  his  theory,  and,  looking  upon 
an  the  circumstances,  using  that  forbearance  and  moderation,  and  exercising 
that  temperate  judgment  which  every  man  is  bound  to  exercise  who  not  only 
critieisee  the  conduct  of  another,  but  proceeds  to  impute  to  him  evU  motives 
and  designs,  —  if  the  public  writer  executes  his  task  with  that  spirit,  goes 
beyond  the  limits  to  which  a  more  sound  knowledge  of  the  facta  would  have 
warranted  him  in  going,  he  is  nevertheless  privileged;  the  occasion  is  a  privi- 
leged one,  and  if  the  privilege  ia  exerciMd  honestly  and  faithfully,  and  with 
reasonable  regard  to  what  truth  and  justice  require,  he  is  exempt  from  the 
eoosequitnces  if  he  shall  have  gone  beyond  what  the  limita  of  truth  more 
carefully  ascertained  would  have  justified.     It  is,  therefore,  not  necessary 
the*  justification  ahould,  to  aU  intento  and  purposes,  be  made  out  if  yon 
think  the  defendant  or  the  party  who  wrote  this  article  for  which  the  defend- 
ant is  made  liable  was,  in  the  reasonable  and  honest  exercise  of  his  duty  as  a 
pnbiie  writer,  warranted  by  the  circumstances  in  drawing  the  inferences 
which  he  haa  drawn  as  to  the  motives  and  conduct  of  the  pUinti£^  although 
it  may  tun  out  that  he  has  not  been  to  the  fullest  extent  accurate  "x  Hunier 
▼.  Skarre,  4  Fost.  k  F.  983;  15  L.  T.,  K.  a,  421. 

Intiie  ease  of  Bidt  AUah  Bey  t.  WhiUHmrtt,  18  L.  T.  616b  the  defendant 
was  the  publisher  of  the  Daily  Telegraph*  and  the  matters  complained  of  as 
libelous  were  a  leading  article  and  parts  of  letters  from  a  correspondent  of 
tbrt  periffdiful  at  Brussels  relative  to  the  trial  of  the  plaintiff  for  the  murder 
ef  Ua  ward.  The  letters,  so  far  as  complained  of,  commenced  by  snggssting 
thrt  tiie  dff^tn^"*^  ia  the  oriminal  prosecutioa  "haa  certainly  to  meet  a 
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daniMidt,  no  Jnry  oogfat  to  Tint  a  pablio  writw  with  daiiuigai*  becm—  be  hii 
liirly  and  conaoientioasly  discharged  a  publio  dnty.  On  the  other  hand,  K 
yon  think  there  has  been  rashness  and  recklessiiess  in  qnarreling  with  the 
Terdiot  of  acquittal,  which  has  declared  the  man  to  be  innooent»  and  espe- 
daliy  nnder  a  criminal  prosecution,  your  Terdiot  will  be  based  on  thoeo  eon- 
eiderationa.  You  will  take  all  these  things  into  your  consideration,  and  yoa 
must  also  take  into  consideration  that  human  judgment  is  liable  to  error, 
and  must  ask  yourseWes  whether  there  was  any  intention  to  single  oat  Bisk 
AUah  for  animadversion  on  the  part  of  the  writer." 

At  the  common  law,  the  defense  that  a  defamatory  publication  was  true 
was  admissible  as  a  justification  only  in  ciTil  actions:  2  Bishop's  Crim.  Law, 
eeo.  918.  In  the  majority  of  the  United  States,  either  the  oonstitatioDal  or 
the  statutory  law  provides,  in  substance,  that  "the  truth  may  be  giTon  in 
eTidence  to  be  a  defense  only  when  the  further  fact  appears  that  the  publi- 
cation was  made  with  good  motives,  and  for  justifiable  ends.  In  soom  el 
our  states,  the  statute  is  evon  more  favorable  to  defendanta  than  this**:  Id., 
esc  920;  CoMUt  t.  Houttom,  19  Kan.  417.  Even  in  the  abeence  of  theee  stat- 
ntes,-  the  truth  was  sometimes  received  in  OTidenee  in  criminal  proeecnrioiML 
Thus  in  Cammonwealih  v.  CUxp,  4  Mass.  163,  3  Am.  Dee.  212,  Chief  Justice 
Parsons  said:  "Although  the  truth  of  words  is  no  justification,  in  a  criminsl 
prosecution,  for  a  libel,  yet  the  defendant  may  repel  the  ehaige  by  proviag 
that  the  publication  was  for  a  justifiable  purpose,  and  not  malicious  nor 
with  intent  to  defame  any  man.  And  there  may  be  casea  where  the  detod- 
ant^  having  proved  the  purpose  justifiable^  may  giTo  in  endenoe  the  trath 
«f  the  words,  when  such  evidence  will  tend  to  negative  the  malice  and  in- 
tent to  defame."  Hence  when  one  is  an  officer,  or  a  candidate  for  offios^  a 
newspaper,  for  the  purpose  of  showing  whether  he  is  fit  for  sneh  ofllce,  may 
publish  of  him  that  which  is  clearly  defamatory,  and,  in  jnstificatiaa  of  what 
it  did,  prove  the  truth  of  the  charges  made  by.it,  even  though  there  is  no 
statute  conceding  this  defense  in  express  terms:  Oommtmweakk  t.  de^ 
ntpra;  CwnmonweaUh  T.  BloHding,  3  Pick.  304;  15  Am.  Dea  214;  Gmkiwm- 
wealth  r.  Morris,  1  Va.  Gas.  175;  5  Am.  Deo.  515;  StaUr.  Bumkiam,9V.IL 
34;  81  Am.  Dec.  217. 

In  many  instances,  publications  may  be  both  libelous  and  true^  and  yel 
made  for  nnworthy  motiTos.  One  might  haTO  the  publio  thus  kept  in  re- 
membrance of  an  early  indiscretion  which  he  had  long  sinoe  repented,  or 
adrised  of  some  physical  defect  or  deformity  for  which  he  is  in  no  wise 
blamable.  In  these  instances,  as  the  publication  is  true,  he  is  not  permitted 
to  maintain  any  ciTil  action  therefor.  If  the  publication  was  not  made  for 
justifiable  ends,  the  publisher  is  guilty  of  a  crimen  for  which  he  may  bo 
prosecuted  and  conTioted;  but  he  is  not  answerable  in  damages  to  the  psr^ 
son  libeled,  howoTor  malicious  or  otherwise  unworthy  his  motiTS  may  be: 
€asil€  T.  Houston,  19  Kan.  417;  Perry  v.  Mtm,  1  &  L  263;  JZoyne  t.  Taifkr, 
14  La.  Ann.  406;  Baum  t.  Clause,  5^Hill,  196;  ffeUman  t.  Skamklm,  60  Ind. 
441;  SutUnifs  t.  Shakespeare,  46  Mich.  408;  Foes  t.  HUdreth,  10  AUeo,  7C 
In  Massachusetts,  in  1856^  the  law  was  chaoged  by  a  statute  which,  m 
effect^  prohibits  a  reooTery  of  damages  for  a  defamatory  publication,  thengh 
proved  to  be  true,  "unless  malicidus  intention  shall  be  proved.**  Undsr 
this  statute,  criminal  proeeoutions  and  civil  actions  are  placed  on  a 
ground.  In  either^  if  the  defendant  shows  that  the  matters  published 
tme^  he  makes  out  a  complete  defense,  unless  the  government  in  the  ea* 
or  the  plaintiff  in  the  other,  shows  affirmatively  "that  the  piiUliusliM 
made  with  malicious  intention  "i  /'sny  T,  Porter,  124  Mass.  338.    Tbii 


Oet  18S9.]    McAixisTBB  v.  Djstboit  Fbbx  Pbxbs  Ca        869 

«teteto^  theretora^  «hiftB  the  burden  of  proof  in  oriminal  proaaoations.  Bal 
lor  a,  the  defondani  mnat  aaaama  tiia  burden  of  aatabliahing,  in  addition  to 
ifae  troth  of  the  publication,  that  it  "  waa  publiahed  for  good  motiTea  and 
Jnatillabta  onda":  OammomoecMh  t.  Bcnner,  9  Met  4ia 

The  preanniption  reapecting  a  libeloas  charge,  in  the  absence  of  any  atatata 
open  the  anbject,  ia,  that  it  ia  falae,  and  without  sufficient  excuae.  A  de- 
fendant^ whether  in  a  civil  action  or  a  criminal  proaecution,  who  deairea  to 
■rge  that  what  he  aaid  waa  trne^  mnat,  therefore,  aasume  the  burden  of  ea- 
ft^kn^Ki^^g  II  |)y  competent  and  anfficient  evidence;  Sua§ell  t.  Antkoni^p  21 
fT^n   450. 

Whether  one^  knowing  or  auapecting  that  a  libel  ia  about  to  be  publiahed* 
to  the  injury  of  hia  property  or  hia  reputation,  ia  entitled  to  any  preventiTe 
relief  ia  a  queation  upon  which  tiie  adjudged  caaea  are  unaatisfaotory  and 
conflicting.  The  decision  in  Prtidential  L,  I.  A.  t.  KnoU,  23  Week.  Rep.  249, 
L.  R.  10  Ch.  App.  142,  44  L.  J.  Ch.,  31  L.  T.  866^  7  Ghia  L.  N.  406,  aeemed 
to  aettle  the  question  in  England,  and  to  eatabliah  tiie  rule  that  in  no  case 
would  an  injunction  be  iaaued  to  restrain  the  publication  of  a  libel,  whether 
against  the  peraon  or  the  property  of  tiie  oomplainank  While  that  dedaion 
haa  net,  aa  far  as  we  can  ascertain,  been  overruled,  it  haa  been  ao  frequently 
diaregarded,  and  ao  many  adjudications  hare  been  made  at  variance  with  it, 
that  it  can  no  longer  be  regarded  aa  oorrectly  atating  the  law.  If  a  libel  ia 
one  containing  false  and  de&unatory  atatementa  reapecting  the  oomplainant'a 
liropefty  or  busineas,  and  is  calculated  to  injure  him  in  bis  property  or  busi- 
•eaa^  the  miwe  recent  aa  well  aa  aome  of  the  earlier  Bnglish  decisions  indi- 
cate that  an  injunction  may  properly  issue:  Hafpoard  v.  Haywardf  34  Ch.  D. 
198;  QnartiBmaO.  M.  Co.  r.  BeaU,  20  h,  J.  Ch.J>ir.  SOI;  61  L.  J.  Oh.  874; 
46  L.  T.  746;  Saaebsf  ▼•  Biderbrook,  L.  R.  3  Com.  P.  Div.  839;  27  Week.  Rep.  188; 
Thorle^s  Catii€  Food  Co.  v.  M(U9cmi,h.B.  14Ch.  Div.  763;  42  L.T.,  N.  S.,  861; 
28  Week.  Rep.  966;  Tkomaa  v.  WUUams,  L.  R.  14  Ch.  Div.  864;  49  L.  J.  Ch.  605| 
43  L.  T.  91;  28  Week.  Rep.  983.  The  dedsiona  upon  thia  aubject  by  the  Amer- 
ican ooorts  are  infrequent^  and  are  chiefly  characterized  by  an  attempt  to 
follow  the  adjudications  upon  the  same  subject  in  England;  and  in  this  at* 
tempt  the  American  courts  have  neceesarily  reached  conduaiona  aa  irrecon- 
cilable ee  thcee  which  they  aought  to  follow:  Singer  Mfg.  Oo.  v.  DomettU  C^., 
49  G«.  70;  BeU  t.  Smger  Mfg.  Co.,  65  Id.  462;  High  on  Injunotiona,  aec  1015. 
With  reepeet  to  libeb  which  reflect  upon  the  reputation  of  the  person  libeled, 
and  whieh  do  not  directly  otherwise  injure  his  person  or  property,  no  at- 
aempi»  ao  far'aa  we  are  aware,  haa  ever  been  made  to  prevent  their  puUica- 
tien  by  faijuncfcion,  and  hence  no  reference  can  be  given  to  any  deciainn^ 
whether  EngliBh  cr  Ameriean,  upon  that  topiOi 
•c  Bar..  Yob  XY.— M 
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OQinrmuDTOHT  Ksouosnob.  —  A  Stkangkr  Comiho  oh  BuBnmi  am 
OnuotwuB  VPOK  THE  Pbimibss  of  Ahothxk  has  no  right  to  cfaooee  for 
himaelf  hia  means  of  ingroH  and  egresa^  and  has  no  right  to  datermina 
whara  bulky  articlaa  ahall  ba  unloaded,  or  to  unload  them  withont  in* 
qniry  or  notice,  and  if  in  ao  doing  he  reoeirea  an  injury,  ha  cannot  re- 
corer. 

OOXTRIBUTORT  KSOIJOUIGX.  —  FSRSONS  WhO  StKAT  ABOUT  OtUKR  PeOIUI^ 

PuMisis  at  their  own  will  must  look  out  for  their  aafety  in  dangerooa 
and  unsafe  placea,  or  themaelyes  suffer  the  oonsequenoea. 

OoNTRiBUTOBT  Nbguobvob.  — No  oue  has  any  right  to  endanger  himaalf,  or 
to  disturb  other  people's  arrangementa  on  their  premiaas,  by  OMmaf 
around  in  the  dark  in  a  strange  room,  into  which  he  haa  entered  of  hia 
own  accord  and  without  direction,  and  if  he  reoeires  an  injury  in  ae 
doing,  he  ia  himself  responsible  for  it. 

JuBT  AND  Jubibs — RiQBT  TO  VxEW  P&EMX8BS.  — Testimony  of  looalitasa  can 
generally  be  better  understood  by  views  and  observation  than  by  word  of 
mouth,  and  changes  can  just  as  well  be  explained  after  such  view;  there- 
fore, the  jury  are  generally  entitled  to  view  premises,  where  an  injnry  is 
received,  or  to  use  photographs  thereof  produced  in  evidenoa 

Butterfield  and  Keeneyy  for  the  appellant. 

/.  0.  Fitz  Oerald,  F.  A.  Stace^  and  Chark$  Chandler,  for  the 
plaintifif. 

Campbell,  J.  On  March  21, 1887,  at  about  four  o'clock  in 
the  afternoon,  plaintiff  fell  down  an  elevator-shaft^  from  the 
ground  floor  to  the  bottom,  in  a  building  partly  occupied  by 
defendant  for  making  wooden  tripods.  The  declaration  re- 
lies as  grounds  for  the  charge  of  negligence  on  the  alleged  fail- 
ure to  have  the  elevator-shaft  guarded  in  any  way,  and  the 
darkness  of  the  room  upon  which  it  opened.  Plaintiff  was 
averred  to  have  been  unacquainted  with  the  premises,  and  to 
have  been  there  for  the  lawful  purpose  of  transacting  businesSt 
at  defendant's  request,  and  to  have  been  exercising  due  care. 

The  defendant's  testimony  indicated  that  the  elevator  had 
proper  doors,  and  was  not  left  open  or  unguarded.  It  also  in« 
cated  that  the  room  was  not  without  sufficient  light,  and  that 
plaintiff  had  no  business  where  he  was,  and  exercised  no  cau- 
tion, but  was  hurt  by  his  own  heedlessness  or  fault.  It  was 
claimed  on  the  trial  that  plaintiff's  own  testimony  made  out 
no  cause  of  action,  and  as  this  question  lies  at  the  threshold 
of  the  case,  it  requires  attention. 

The  plaintiff's  statement  is,  in  substance,  that  he  had  held 
some  interviews  with  defendant  concerning  the  business  of 


Oct  1889.]  Bedell  v.  Bebkey.  871 

making  and  finishing  tripoda.  The  building  in  which  the 
work  waa  done  had  been  partly  occupied  for  defendant's  work, 
and  partly  by  a  company  making  felt  goods,  who  had  recently 
quit  work  there,  and  removed  most  of  their  stuff.  This  build- 
ing fronted  westward  on  Canal  Street,  in  Grand  Rapids,  and 
at  the  east  end  of  the  building  was  an  alley  in  the  rear.  There 
was  a  basement,  mostly  underground,  and  defendant  occupied 
a  part  of  the  first  fioor  above  the  basement,  and  part  of  the 
upper  stories,  including  the  fourth.  A  driveway  passed  along 
the  south  side  of  the  building  from  Canal  Street  to  the  alley. 
The  alley  was  not  open  beyond  the  north  side  of  the  building. 
The  business  office  was  on  the  ground-floor  on  the  Canal 
street  front.  On  the  alley  in  the  rear,  this  floor  was  reached 
by  a  platform  about  four  feet  above  the  ground,  with  an  open 
front  to  let  light  into  the  basement.  This  floor  was  divided 
by  east  and  west  walls  into  three  sections,  each  twenty-five 
feet  wide.  Each  of  these  sections  had  a  door,  and  a  window 
on  each  side  of  it,  opening  over  the  rear  platform,  the  windows 
being  four  by  nine  feet,  and  the  doors  double,  each  leaf  being 
two  and  a  half  by  eight  and  a  half  feet.  The  elevator  in  ques- 
tion waa  in  the  wall  between  the  middle  and  north  sections, 
opening  on  each,  being  about  nine  feet  from  the  rear  of  the 
building,  and  in  size  about  sev^n  feet  two  inches  by  five  feet 
seven  inches,  thus  projecting  into  each  section  about  three  feet 
seyen  inches.  It  had  double  doors  on  each  side,  but  there  waa 
a  dispute  whether  those  on  the  middle-section  side  were  in  place. 
The  shaft  was  lighted  by  a  window  reaching  across  the  projec- 
tion into  the  middle  section.  The  doors  opening  on  the  rear 
platform  each  had  two  lights,  of  twenty  by  thirty-one  inches, 
and  two  transom  lights  above  them,  of  twenty-seven  by  twenty- 
eight  inches.  At  the  time  of  the  accident,  the  elevator  in  the 
middle  section  opened  into  a  small  room  partitioned  ofif  by 
boards,  and  called  a  storm-room,  designed  to  keep  the  cold  air 
from  the  rest  of  the  section  when  the  rear  door  was  open.  This 
storm  partition  included  the  rear  door  and  north  window  of 
the  middle  section  up  to  the  transom,  and  ran  to  the  west  side 
of  the  elevator,  where  a  sliding  door  gave  access  from  the 
•torm-room  to  the  rest  of  that  section. 

In  one  or  more  instances  plaintiff  had  gone  up  in  the  ele- 
vator, entering  it  from  the  north  side.  His  declaration  claims 
that  he  never  was  in  the  room  on  which  it  opened  on  the  other 
side,  and  so  he  swears.  The  explanation  he  gives  of  entering 
it  on  the  occasion  in  question  is  this:  While  in  the  office,  talk- 
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ing  with  defendant  about  the  sanding  and  finishing  of  the 
rods  or  poles  of  which  the  tripods  were  made,  plaintiff  told 
Mr.  Berkey  that  he  knew  of  a  machine  formerly  used  by  the 
Bissell  Carpet  Sweeper  Company,  which  he  thought  would  do 
the  work  faster.  Defendant,  as  plaintiff  swears,  asked  plain- 
tiff if  he  could  get  the  machine,  and  plaintiff  said  he  thought 
he  could.  Defendant  asked  him  if  he  could  get  a  team  and 
go  and  get  the  machine  for  him,  and  he  said  he  would,  and 
did  so.  The  machine  was  about  seven  feet  long  and  five  feet 
wide,  called  a  "sander." 

Plaintiff  states  further  that  he  had  the  sander  taken  by  a 
team,  and  that  the  teamster  took  it  in  by  the  side  passage 
into  the  alley,  and  opposite  th^  north  door;  that  plaintiff, 
coming  a  little  while  after,  went  by  the  same  way,  and  tried 
to  open  the  north  door,  but  found  it  fastened.  He  then  went 
to  the  middle  door,  and  opened  it,  and  when  he  closed  it  he 
found  himself  in  what  he  calls  a  darkish  room,  not  altogether 
dark.  He  says:  ^^I  saw  a  little  light  shining  through  here, 
ahead  of  me,  just  a  dim  light,  and  I  walked  up  here,  saw  this 
light,  took  it  to  be  an  opening  between  the  door,  between  the 
two  sections,  the  middle  and  the  north  sections.  I  turned  to 
my  right,  and,  as  I  supposed,  was  going  through  into  this  de- 
partment through  a  door,  and  I  stepped  into  a  hole." 

After  hh  fell  in,  he  looked  up  and  saw  the  elevator  was 
standing  at  the  third  floor  above. 

Plaintiff  was  allowed,  against  objection,  to  show  that  a  few 
weeks  after  the  accident  he  went  into  this  same  storm-room, 
and  to  describe  various  things  he  then  found  which  obstructed 
the  light,  and  which  he  claimed  were  there  when  he  was  hurt. 
It  appears,  however,  from  his  minute  description,  that  he 
had  no  trouble  in  seeing  and  describing  the  construction  and 
contents  of  the  room,  and  all  its  means  of  ingress  and  egress. 
There  was  nothing  to  cut  off  the  light  from  the  outer  door, 
although  some  rods  were  so  piled  as  to  be  across  part  of  the 
window.  The  testimony  is  full  to  the  point  that  it  was  used 
as  a  packing  and  marking  room  for  shipment  of  parcels. 

Taking  plaintiff's  own  testimony  as  a  correct  version  of  the 
disputed  facts,  he  had  not  ascertained  and  did  not  promise  to 
a  certainty  that  the  sander  could  be  obtained  at  all,  or  when 
it  would  be  obtained,  or  when  it  could  or  would  be  brought, 
if  so  obtained,  or*  where  it  would  be  wanted  or  placed.  He 
gave  no  notice  to  defendant  to  be  ready  to  receive  it,  and  gave 
DO  notice  of  its  arrival  when  it  came.     He  had  never  beea 
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informed  that  there  was,  and  there  was  not  in  fact,  any  door  of 
communication  between  the  north  and  middle  sectione  in  that 
part  of  the  building;  and  he  had  no  reason  for  assuming  that 
the  north  section  was  the  proper  place  to  put  the  machine,  or 
that  the  door  of  that  section  was  the  proper  place  to  receive  it. 
From  his  account  of  his  visits  to  the  place  to  confer  with  de* 
fendanty  it  is  apparent  that  he  was  very  heedless  and  unob- 
serving  of  his  surroundings,  and  knew  very  little  more  of  them 
than  if  he  had  never  seen  them.  He  did  know  where  the  office 
was,  and  had,  when  visiting  the  building,  entered  it  by  the  fronts 
and  not  by  the  rear. 

It  is  no  more  than  plain  common  sense,  that  a  stranger  who 
comes  on  business  or  otherwise  has  no  right  to  choose  for  him- 
self his  means  of  ingress  and  egress,  and  has  no  right  to  deter- 
mine where  bulky  articles  shall  be  unloaded,  or  to  unload  them 
without  inquiry  and  notice.  It  was  plaintiff's  business  to  go 
to  the  office  and  find  out  what  was  to  be  done  with  the  machine, 
as  well  as  to  enable  defendant  to  take  his  own  measures  and 
use  his  own  men  to  unload  and  place  it.  According  to  his  own 
story,  he  knew  nothing  about  the  uses  or  condition  of  the  rear 
part  of  the  middle  section.  It  had  never  been  brought  to  his 
attention  as  a  place  where'  lie  could  properly  enter  the  build- 
ing, and  defendant  owed  him  no  duty  on  the  subject.  There 
are  always  places  in  factories  which,  whether  generally  safe  or 
not,  are  liable  to  be  unsafe  at  times  for  any  one  who  is  not  ac- 
quainted with  them;  and  all  persons  who  stray  about  other 
people's  premises  at  their  own  will  must  look  out  for  their  own 
safety  in  such  places. 

As  the  time  when  plaintiff  went  into  the  storm-room  was  at 
least  about  two  hours  before  sunset,  and  the  room,  which  was 
a  very  small  one,  had  lights  which,  whether  clean  or  dirty, 
occupied  a  large  share  of  the  rear  end,  and  he  subsequently 
found  them  to  give  light  enough  to  see  all  that  was  important 
to  be  seen,  and  as  he  says  that  on  this  occasion  he  saw  the 
lights  in  the  elevator-shaft  immediately  after  entering  the  door, 
when  it  was,  as  he  says,  some  seven  feet  away,  it  was  his  busi- 
ness, if  he  found  it  obscure,  to  wait  until  his  eyes  got  accus- 
tomed to  the  light  before  moving  round  at  hap-hazard,  without 
using  any  care  whatever. to  know  where  he  was  going.  No  one 
has  any  right  to  endanger  himself,  or  to  disturb  other  people's 
arrangements,  by  moving  round  in  the  dark — if  it  is  dark — 
in  a  strange  room,  into  which  he  has  entered  of  his  own  accord 
and  without  direction.    If,  instead  of  hurting  himself,  he  had 
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injured  or  destroyed  some  fragile  and  valuable  article  kit 
there,  he  would  have  found  no  reasonable  excuse  for  his  tres- 
pass. He  is  in  no  better  position  because  he  was  seriously 
hurt  than  if  he  had  hurt  somebody  or  something  else.  He  is 
himself  responsible  for  his  own  misfortune,  and  made  out  no 
case  for  redress. 

As  we  can  see  no  ground  on  which  plaintiff  could  recover  in 
any  event,  we  do  not  think  it  worth  while  to  discuss  the  other 
errors  alleged.  There  was  no  good  reason,  that  we  can  see, 
why  the  jury  should  not  have  seen  the  premises,  or  why  the 
photographs  should  have  been  excluded,  that  should  not  have 
equally  shut  out  a  large  portion  of  plaintiff's  testimony  of  con- 
ditions not  contemporaneous.  Testimony  of  localities  can  gen- 
erally be  better  understood  by  views  and  observation  than  by 
word  of  mouth,  and  changes  can  just  as  well  be  explained  in 
the  one  case  as  in  the  other.  The  court  also  refused  sonae  re- 
quests concerning  reciprocal  rights  and  duties,  and  the  effect 
of  plaintiff's  negligence,  which  should  have  been  given.  In 
aictions  for  personal  injuries,  juries  require  very  pointed  and 
well-defined  instructions  to  keep  them  from  acting  on  vague 
ideas.  There  was  also  some  hearsay  testimony  improperly 
admitted.  And  the  medical  testimony  was  more  than  usually 
hypothetical.  But  as  we  think  the  case  should  not  have  been 
left  to  the  jury,  there  would  be  no  profit  in  discussing  these 
questions. 

Judgment  should  be  reversed,  with  costs  of  both  courts. 

HsoLioxiros.  —  On«  lawfoUj  driving  upon  tfa«  premiMs  of  anotlMr  sHal 
ItSTe  them  by  the  ncnaU  ordinary,  and  oastomary  way  in  which  iiieh  pmn 
iMrare  and  hara  been  departed  from:  Arvrntrtrng  v.  Medbmry,  67  Mioli.  850|t 
11  Am.  St.  Rep.  586,  and  note  688,  with  reference  to  the  inability  of  a  tre^ 
peaser  or  mere  lioenaee  to  recover  for  injuriee  aoatained  by  reaaon  of  danger 
ooa  oontriTanoea  apon  premiaea  of  another.  The  owner  of  premiaes  ia  bo4 
liable  in  damagea  for  an  injury  austained  by  another,  although  lawfully  vpoa 
hia  property,  in  the  absence  of  evidenoe  aa  to  the  direct  caoae  of  the  injuiys 
Hmep  ▼.  Oahlenbeek,  121  Pa.  8t.  238;  6  Am.  St  Rep.  790,  and  note  71»-7«^ 
aa  to  the  preaumptioa  of  negligence  when  injuriee  are  auatained,  and  there  m 
■o  evidence  aa  to  who  waa  in  fanlk  A  land-owner  ia  not  ordinarily  under 
obligation  to  strangers  to  put  guards  around  excavatioDS  made  by  him  upon 
hia  own  premises:  OverhoU  t.  Vietht,  03  Mo.  422;  3  Am.  St.  Repu  567; 
Svfteny  t.  Old  Colony  etc  B.  B,  Co,,  10  Allen,  368;  87  Am.  Dec  ^U,  and 
note;  Evamville  etc  R,  R,  Co.  t.  Orijfin,  100  Ind.  221;  60  Am.  Rep.  783;  GB- 
iMipis  T.  McOowan,  100  Pa.  St.  144;  46  Am.  Rep.  365;  lUhiokCemL  R.R.0^ 
▼.  OoiH/rey,  71  IlL  600;  22  Am.  Rep.  112;  and  one  owes  no  duty  to  a  mere 
trsepasser  to  keep  his  premises  safe:  Parker  ▼.  Portland  Pvb.  0».»  69  Mei  172 
SI  Am.  Rep.  262;  Pitttbmyh  etc  R'y  Co.  r.  Bmf^Mm^  29  Ohio  St.  364;  83 
Bop.  761,  and  casea  oited  in  foot-note;  Larmon  r.  Crowm  PokU  /•  (h.^  Ml 
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H.  T.  801;  M  Am.  R«p.  718.  and  note  722;  and  for  tha  noM  immb  il  hM 
been  held  that  oaa  in  tha  Tahiela  of  another,  without  hia  knowledge  er  oon- 
eent^  eannot  reeover  for  injury  by  the  owner's  eerelen  driTing:  SiegHti  ▼• 
Armoi^  86  Mo.  200;  66  Am.  Rep.  426;  oompare  Semrp  ▼.  Ifkktrmm,  120 
IfaM.  806;  21  Am.  Bep.  614,  and  case  in  footrnota. 

But  the  owner  of  landa  ie  liable  in  damages  to  one  who^  neing  dne  eare^ 
eomee  thmeon  at  the  invitation  or  indnoement,  express  or  implied,  of  snoh 
owner,  on  any  bnsiness  to  be  transacted  with  or  permitted  by  him,  for  inju- 
ries sustained  by  reason  of  the  unsafe  condition  of  the  premises,  known  to 
him  and  negligently  suffered  to  exis^  and  of  which  the  injured  party  was 
ignorants  DomaUnm  t.  Wiimm,  60  Mich.  86;  1  Am.  St.  Rep.  487,  and  nn- 
msroua  easeo  of  theee  series  collected  in  note  489,  490,  as  to  when  a  land- 
owner is  liable  for  injuries  to  indiyiduals  coming  upon  his  promisee.  Oompare 
AUtmUa  He  MOU  t.  Cqfqf,  80  Qa.  146;  12  Am.  St.  Rep.  244,  and  note. 

But  evory  person,  whether  a  mere  licensee,  or  upon  invitatioo,  express  er 
implied,  ssskiiig  aooess  to  the  premises  of  anothor,  must  use  ordinary  eare: 
Fmrierw.  PmtkmiPA  Ox*  60 Ma  178;  81  Am. Bop. 902;  and tmm sited ia 
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Sweet  v.  Morrison. 

(IIA  NlW  TOBK,  19.] 
ABSmUTIOV.  —  AOBSXM  BMT  BT  A  COMTBACTOH  AHD  A  SUBOOlTntAOrom  THAY 

Aht  Dibputb  that  should  Abibb  betwean  tham  thould  be  deoidad  hj 
fha  chief  engineer  of  the  railway  corporation  for  which  the  work  wae  to> 
be  done,  ie  binding  on  both  parties.  It  ia,  in  one  sense,  more  obligatory 
than  an  ordinary  submission  to  arbitration,  beoanse,  being  on  considera- 
tion, it  is  not  revocable,  and  no  obligation  to  pay  arises  until  the  estimate 
IB  made  by  the  chief  engineer. 
Abbitbatob,  Dutibs  ov  a  Chibf  Enoinbbb  A8. — If  parties  contracting 
to  do  work  upon  a  railway  agree  that  the  amount  which  is  to  become 
due  from  one  to  the  other,  and  all  disputes  ansiag  on  the  contract,  shaU 
be  decided  by  the  chief  engineer  of  the  railroad  corporation,  this  agree- 
ment must  be  construed  in  the  light  of  surrounding  circumstances,  and 
if  the  one  to  whose  decision  they  thus  refer  is  the  chief  engineer  of  a 
road  extending  from  the  Missouri  River  to  the  Pacific  Ooean,  they  moat 
be  understood  as  intending  that  he  should  obtain  his  information  in  the 
usual  way  from  his  subordinates,  and  it  is  therefore  no  objection  to  a  re- 
port made  by  him  that  he  did  not  personally  make  the  measurements  and 
estimates  upon  which  such  report  was  based. 

ABBTTBATIOir. — ChIBF  EnOINBBB  OF  THB  RaILWAT  OoBFOBATION,  TO  WHOSB 

Abbitbambmt  the  oontNicting  parties  have  left  the  amount  which  is  to> 
become  due  them,  may  refuse  to  hear  evidenos^  and  rely  solely  upon  the 
estimates  and  reports  of  his  subordinates. 

An  Award  will  bot  bb  Sbt  Asidb  bob  a  Mistakb  Which  dobs  not  Ap- 
PBAB  on  its  face,  or  in  some  paper  delivered  with  it. 

Obb  Sbbkibo  to  Sbt  ab  Awabd  Asidb  bob  Mistakb  must  show  from  the 
award  itself  that  but  for  the  mistake  the  award  would  have  been  dif- 
ferent. 

Awabd.  —  Tub  Estimatb  of  thb  Chibf  Ebqimbkb  of  a  Railboad  Cobto- 
aatiob,  to  whosb  Dbtbbminatiob  the  contracting  parties  have  sub* 
the  amount  which  shall  become  due  under  a  contract,  is  tmnfllnwT%. 
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in  the  abcenoe  of  oorrnption,  bad  futh,  or  mieoondtict  on  his  pwt,  or  pftl- 
pable  mistako  appeariDg  on  the  face  of  the  estimate,  and  neither  party 
will  be  allowed  to  prove  that  he  decided  erroneoiuly  as  to  the  law  or 
thofaeti. 

Acnon  to  recover  a  balance  alleged  to  be  due  plainti£fB  un- 
der a  contract  between  them  and  the  defendants.  In  Sep- 
tembeTy  1871,  the  defendants,  comprising  the  firm  of  Payson, 
Canda,  A  Co.,  contracted  with  the  Northern  Pacific  Railroad 
Company  to  furnish  the  materials  and  to  build  the  Dakota 
division  of  its  road,  from  the  Missouri  River  to  the  Red  River 
of  the  North,  above  two  hundred  miles  in  length.  The  con- 
tract declared  that  the  work  should  conform  to  specificationa 
annexed,  and  to  the  instructions  and  directions  of  the  chief 
engineer  of  the  company.  The  following  provisions  of  the 
contract  are  necessary  to  the  better  understanding  of  the 
opinion  of  the  court:  "And  it  is  further  mutually  agreed^ 
with  a  view  of  preventing  disputes  and  misunderstandings, 
and  for  the  speedy  adjustment  of  such  as  may  occur,  that  the 
engineer-in-chief  shall  determine  the  amount  and  quantity  of 
work  herein  contracted  to  be  done,  and  shall  decide  every 
question  which  can  or  may  arise  relative  to  the  execution  of 
the  work  under  this  contract  on  the  part  of  said  contractors, 
and  his  decision  shall  be  final  and  conclusive."  "In  case 
any  difference  of  opinion  shall  arise  between  the  parties  hereto 
as  to  the  construction  of  this  contract,  and  the  true  intent  and 
meaning  thereof,  and  of  the  parties  in  forming  the  same,  such 
difference  shall  be  considered  and  decided  by  the  engineer-in- 
chief.  And  the  said  parties  hereto  do  hereby  submit  all  and 
singular  the  premises  to  the  award,  arbitrament,  and  decision 
of  the  engineer-in-chief,  and  do  hereby  agree  the  same  shall 
be  final  and  conclusive  between  them  to  all  intents  and  pur-^ 
poses.''  In  March,  1872,  the  plaintiffs,  who  formed  the  firm 
•f  B.  Sweet,  Jr.,  A  Co.,  contracted  in  writing  with  Payson^ 
Canda,  A  Co.,  to  erect  bridges,  trestle  and  other  timber  work,  re- 
quired by  the  contract  entered  into  between  defendants  and  the 
Northern  Pacific  Railroad  Company.  This  contract  of  plain- 
tiffs they  also  agreed  to  perform  to  the  satisfaction  and  accept- 
ance of  the  chief  engineer  of  the  railroad  company,  or  his 
assistants.  Plaintiffs'  agreement  also  contained  the  following 
provisions:  "It  is  mutually  agreed  between  said  parties  that, 
to  prevent  all  disputes  and  misunderstandings  between  them 
in  relation  to  any  of  the  stipulations  contained  in  this  agree- 
ment, or  their  performance,  by  either  of  said  parties^  that  the 
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chief  engineer  of  the  Northern  Pacific  railroad  shall  be,  and 
hereby  is,  made  an  umpire  to  decide  all  matters  arising  or 
growing  out  of  this  contract  between  them."  *  **  It  is  further 
mutually  agreed  and  expressly  understood  that  the  decision 
of  said  chief  engineer  on  any  point  or  matter  touching  this 
agreement  shall  be  final  and  conclusive  between  the  parties 
hereto,  and  each  and  every  of  said  parties  hereby  waives  any 
and  all  right  of  action,  suit  or  suits,  or  other  remedy  in  law 
or  otherwise,  under  this  contract,  or  arising  out  of  the  same.*' 
*' And  the  said  first  party,  in  consideration  of  the  fulfillment 
and  performance  of  all  the  stipulations  contained  in  this  con- 
tract, to  be  by  said  second  party  fulfilled  and  performed,  and 
whenever  said  work  shall  have  been,  in  the  opinion  of  the 
chief  engineer,  completely  finished  in  every  respect  and  per- 
formed agreeably  to  the  various  stipulations  and  specifications 
of  this  agreement,  and  said  chief  engineer  shall  have  furnished 
to  said  first  party  a  certificate  of  the  fact  under  his  hand,  to- 
gether with  his  estimate  of  the  quantity  of  the  various  kinds 
of  work  done  by  said  second  party  under  this  agreement  (which 
estimate  shall  be  final  and  conclusive  between  the  parties 
hereto),  will  pay  to  said  second  party  the  sum  or  sums  which 
shall  be  due  said  second  party  on  a  final  settlement,  within 
ten  days  after  said  certificate  and  estimates  shall  have  been 
furnished  by  said  chief  engineer,  and  said  first  party  shall 
have  been  paid  for  the  work  embraced  in  said  estimate  by  the 
Northern  Pacific  Railroad  Company,  in  acoordanoe  with  their 
contract,  the  sum  which  may  be  due  under  this  contract,  agree- 
ably to  said  estimate,  at  the  following  rates  and  prices."  ^  It 
is  further  understood  and  agreed  by  the  parties  hereto  that 
this  contract  is  made  upon  the  same  terms  and  conditions  and 
to  conform  in  said  respects  to  a  certain  agreement  as  made  by 
and  between  the  first  party  and  the  Northern  Pacific  Railroad 
Company,  and  designed  to  be  copied  substantially  from. said 
last-named  contract  as  far  as  it  may  apply  to  the  same."  The 
plaintiffs,  having  completed  the  work  provided  for  by  their  con* 
tract,  brought  an  action  to  recover  the  amount  claimed  to  be 
due  therefor.  The  trial  court  found  **  that  the  chief  engineer 
of  the  railroad  company  gave  estimates  of  and  certificates 
purporting  to  be  for  all  the  work  performed  by  the  plaintiflfs 
and  Payson,  Cauda,  A  Co." ;  that  the  chief  engineer,  in  asoer* 
taining  the  quantities  in  his  final  estimates,  did  not  personally 
measure  the  work,  but  acted  upon  information  furnished  him 
by  persons  other  than  the  plaintififs;  that  the  plainti£Bi|  when 
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the  final  estimate  was  signed,  asked  leave  to  sliow,  bj  the 
**  sworn  testimony  of  a  competent  witness,"  the  trne  quanti* 
ties  of  plaintiffs'  work,  and  that  the  chief  engineer  declined 
to  hear  snch  witness,  or  to  permit  plaintiffs  to  contradict  the 
statement  made  to  him  concerning  the  work  by  his  subordi« 
Date  engineers.  The  court  was  therefore  of  the  opinion  that 
no  binding  award  had  been  made,  and  that  plaintiffs  were  at 
liberty  to  show,  if  they  could,  that  there  was  a  mistake  made 
in  the  quantity  of  material  furnished  or  work  done  in  the  esti- 
mate or  accounts.  A  reference  was  then  made  to  take  an  ao* 
count  between  plaintiffs  and  defendants.  An  interlocutory 
decree  having  been  entered,  the  cause  was  directed  to  stand 
over  until  the  referee  should  report.  The  referee  reported  that 
the  materials  furnished  and  the  work  done  by  plaintiffs 
amounted  to  $117,297.73,  and  that  the  payments  and  credits 
thereon  were  $90,671.94,  and  that  there  was  due  from  defend* 
ants  to  plaintiffs  $26,625.79.  This  last-named  sum  repre- 
eented  the  difference  between  the  amount  found  due  by  the 
referee  and  the  amount  of  the  chief  engineer's  award,  there 
being  no  dispute  respecting  the  credits  or  payments.  In  the 
complaint,  plaintiffs  stated  that  the  underestimate  amounted 
to  $15,194.64.  The  plaintiffs  were  also  allowed  $13,194.54 
fiir  interest.  Upon  the  final  hearing,  the  trial  court  adopted 
and  approved  the  findings  of  the  referee,  and  directed  judg- 
ment accordingly. 

Edward  Window  Paige  and  Henry  Brodhead^  for  the  appel* 
Isnte. 

John  Van  Voorhie  and  W.  W.  Nilee^  for  the  respondents. 

Vaii»,  J,  The  person  selected  by  the  parties  to  make  the 
estimate  was  in  the  employ  (tf  neither,  yet,-  as  chief  engineer 
of  the  railroad  company,  be  sustained  such  a  relation  to  both 
as  to  make  it  the  interest  of  each  that  his  estimate  as  to  the 
materials  furnished  and  work  done  by  the  plaintiffs  should  be 
ae  large  as  possible,  for  it  determined  the  amount  of  the  plain* 
iittff  compensation  as  Bubcontractors  and  of  the  defendant's 
'  profits  thereon  as  contractors.  This  case,  therefore,  is  unlike 
those,  so  frequently  arising,  in  which  the  certificate  or  esti* 
mate  is  reqtured  from  an  architect  or  engineer  in  the  employ- 
ment of  one  of  the  parties.  In  that  class  of  cases,  the  danger 
that  the  person  acting  as  an  arbitrator  might  favor  his  em^ 
ployers  is  obvious.  While  neither  natural  nor  legal  disabili* 
ties  hinder  a  person  from  being  an  arbitrator,  provided  tba 
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fkot  is  known  to  the  parties  at  the  time  of  the  submission,  still, 
as  he  is  the  agent  of  both  parties  alike,  and  impartiality  is  the 
fundamental  requisite,  the  courts  closely  scrutinise  the  actioo 
of  an  arbitrator  whose  relation  to  one  of  the  parties  was  sucb 
as  to  naturally  influence  the  judgment  even  of  an  honest  man: 
Morse  on  Arbitration  and  Award,  99;  Russell  on  Arbitration 
105. 

In  this  case,  however,  there  was  no  reason  why  the  person 
selected  should  not  be  wholly  disinterested  and  impartial. 
The  parties  stood  upon  an  equal  footing,  their  contract  was 
without  legal  objection,  and  the  arbitration  clause  is  as  bind* 
ing  and  should  be  enforced  the  same  as  any  other  provision. 
In  one  sense,  as  was  said  in  a  case  somewhat  analogous,  the 
submission  to  the  determination  of  the  engineer  is  more  obliga- 
tory than  any  ordinary  submission  to  arbitration,  inasmuch 
as,  being  upon  consideration,  it  is  not  revocable,  and  the  obliga- 
tion upon  the  defendants  to  pay  did  not,  by  the  terms  of  the 
contract,  arise  until  the  estimate  was  made  by  the  engineer: 
Herrick  v.  Vermont  C.  Ry  Co.j  27  Vt  673,  679.  A  valid  award 
or  estimate  operates  as  a  final  and  conclusive  judgment,  and 
however  disappointing  it  may  be,  the  parties  must  abide  by  it: 
Id.;  Perkins  v.  GUeSy  50  N.  Y.  228;  Fudickar  v.  Guardian 
Mutual  Life  Ins.  Co.^  62  Id.  392;  KidioeU  v.  Baltimore  etc. 
R.  R.  Co.,  11  Gratt  676;  O'Reilly  v.  Kerns,  52  Pa.  St.  214; 
Vanderwerker  v.  Vermont  etc.  R.  R.  Co.,  27  Vt.  130;  Ranger 
V.  Great  Western  Ry  Co.,  5  H.  L.  Cas.  71;  2  Wood  on  Rail- 
roads, 995;  1  Bedfield  on  Railways,  438. 

The  estimate  made  by  the  chief  engineer  should  not,  there- 
fore, be  set  aside  or  disregarded  unless  some  good  reason  is 
shown  for  such  action.  The  trial  court,  without  deciding  that 
there  was  any  error  in  the  estimate,  adjudged,  by  its  inter- 
locutory decree,  that  if,  upon  the  reference  ordered,  any  error 
should  appear  in  the  estimate,  it  should  be  corrected,  and  that 
the  party  in  whose  favor  a  balance  then  appeared  should  re- 
cover the  same  from  the  other.  The  only  reason  appearing  in 
the  findings  or  suggested  by  the  evidence  for  thus  disturbing 
that  which  the « parties  had  expressly  stipulated  should  be 
final  is,  that  the  chief  engineer  did  not  personally  measure 
the  work,  and  that  when  the  final  estimate  was  about  to  be 
signed  he  refused  to  allow  the  plaintifis  to  call  a  witness  to 
contradict  the  statements  already  made  to  him  by  the  subor- 
dinate engineers.  This  involves  an  inquiry  into  the  nature  of 
the  power  intrusted  to  the  chief  engineer.    Was  ho  an  arbi« 
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irator,  as  that  term  is  understood  at  common  law?  Or  was  it 
Ufl  duty,  in  estimating  quantities,  to  simply  make  a  summary 
<x>mputation,  as  held  by  the  learned  general  term?  The 
jmswer  to  this  question  must  be  found  in  the  contract,  which  is 
both  the  source  and  limit  of  the  power  under  consideration. 
The  contract,  however,  is  to  be  construed  in  the  light  of  the 
surrounding  circumstances,  and  in  connection  with  the  agree- 
ment with  the  railroad  company,  and  the  actual  intention  of 
the  parties  thus  ascertained.  The  power  in  question  was  con* 
fided  to  a  man,  who,  as  engineer-in-chief,  was  building  a  rail- 
ttMul  extending  from  the  Missouri  River  to  the  Pacific  Ocean. 
The  single  division  of  the  road  to  which  the  contracts  related 
was  more  than  two  hundred  miles  long,  and  it  was  to  be  com- 
|>Ieted  between  the  29th  of  September,  1871,  and  the  1st  of 
July,  1872.  Could  it  have  been  within  the  contemplation  of 
the  parties  that  the  head  of  so  great  an  enterprise  should  make 
the  measurements  himself,  or  even  personally  superintend 
them  when  made  by  others?  The  plaintiffs'  contract  pro- 
Tided  that  the  square  timber  and  plank  in  structures  and 
flattened  timber  in  structure,  as  well  as  for  all  pile  and  trestle 
And  all  other  timber  structures,  required  on  the  road-bed  of  the 
Dakota  division,  ''should  be  paid  for  at  so  much  per  thousand 
feet  board  measure";  piling  at  a  certain  price  ^*per  lineal 
foot  of  piles  driven";  and  ''all  iron  used  in  above  work,  at 
ten  cents  per  pound."  The  bridges  were  to  be  paid  for  at  so 
fnuch  per  lineal  foot,  with  an  increase  of  price  as  the  spans 
increased  in  length. 

Considering  the  extent  of  the  railroad,  the  time  provided 
for  its  completion,  the  details  and  complications  in  the  meas- 
urements and  the  nature  of  the  duties  of  the  chief  engineer  as 
implied  from  his  position,  even  if  it  would  be  possible  for  him 
to  give  the  requisite  personal  attention  to  the  subject,  it  would 
be  unreasonable  to  expect  it.  As  said  by  the  court  in  the 
Herrick  case,  tupra:  '*  When  we  come  to  know  that  practically 
the  chief  engineer  x>ever  does  and  never  can  make  these  esti- 
mates,  or  even  verify  those  made  by  others,  that  the  thing  is 
altogether  impracticable,  we  must  conclude  that  the  parties 
had  reference  to  something  which  was  usual,  or  at  least  possi- 
ble, in  such  cases."  It  was  accordingly  held  that  an  estimate 
by  the  assistant  engineer  was  sufficient  in  that  case.  When 
the  chief  engineer  was  constituted  the  sole  judge  between  the 
parties  ef  the  quantity  of  work  done  and  materials  furnished 
by  the  ^aintiffs,  they  did  not  provide  that  he  was  to  measurOt 
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but  that  he  was  to  estimate.  In  MeMahon  t.  New  York  and 
Erie  R.  R.  Co.,  20  N.  Y.  463,  the  contract  provided  that  the 
measurements  were  to  be  made  by  the  engineer;  but  the  parties 
did  not  require  that  in  this  case,  where  compliance  would  have 
been  virtually  impossible.  They  evidently  meant  that  he  was 
to  act  in  some  way  that  was  possible  and  practicable,  as  other- 
wise they  could  not  expect  him  to  act  at  all;  for  neither  of 
them  had  any  control  over  him.  But  how  was  he  to  make  the 
estimate  if  not  from  personal  measurement  or  observation? 
Upon  what  was  he  to  base  it?  How  was  he  to  get  at  the 
facts?  The  contract,  interpreted  in  the  light  of  the  surround- 
ing circumstances,  suggests  the  answer  that  he  was  necessarily 
to  rely  upon  the  reports  of  his  subordinates.  No  other  way 
was  practicable  for  estimating  so  great  a  work,  extending  over 
so  many  miles  of  territory.  Even  if  one  man  could  do  it,  the 
head  of  the  engineering  department  that  was  building  a  rail- 
road  across  a  continent  would  not  be  selected  for  the  purpose. 
Ihe  position  of  the  chief  engineer  made  him  conversant  with 
the  general  facts,  and  gave  him  a  thorough  knowledge  of  the 
engineers  under  his  control.  He  was  in  a  situation  to  exercise 
his  judgment  upon  the  reliability  of  their  reports,  and  could 
direct  others  to  revise  their  measurements  if  he  deemed  it 
necessary.  The  same  means  that  he  employed  to  protect  the 
railroad  in  its  payments  to  the  defendants  were  apparently 
regarded  as  sufScient  to  protect  the  parties  as  between  each 
other.  The  evidence  shows  that  the  estimates  were  made 
from  actual  surveys  and  measurements  by  engineers  of  the 
railroad  company  in  the  presence  of  the  plaintiffs'  foreman. 
After  the  work  was  finished,  one  of  the  plaintiffs,  with  one  of 
tHe  defendants,  met  the  chief  engineer  and  the  division  engi- 
neer, and  together  they  made  up  an  estimate  which,  according 
to  the  deposition  of  a  witness  read  in  evidence  by  the  plain- 
tiffs, and  not  contradicted,  so  far  as  appears,  was  agreed  upon 
by  all,  after  certain  concessions  had  been  made.  This  esti- 
mate included  everything,  except  certain  iron  and  lumber 
then  on  hand,  which  it  was  agreed  should  be  estimated  and 
added  to  make  it  final. 

It  is  to  be  observed  that  the  plaintiffs,  when  they  learned 
that  the  estimate  was  about  to  be  signed,  made  no  objection  to 
the  action  of  the  chief  engineer  because  he  had  not  personally 
measured  the  work;  nor  did  they  request  him  to  measure  it 
or  to  cause  new  measurements  to  be  made.  They  did  ask  him, 
however,  to  take  the  evidence  of  their  foreman  as  to  the  true 
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qnaniity  of  work.  He  replied  that  he  must  rely  upon  the  re- 
ports of  his  subordinates  as  to  the  quantity,  and  that  he  could 
not  take  the  testimony  of  the  contractors  or  their  employees. 

Was  it  the  duty  of  the  chief  engineer  to  hear  evidence?  We 
have  already  held  that  the  nature  of  his  trust  was  such  as  to 
permit  him  to  rely  upoli  the  reports  of  his  subordinates  in 
making  his  estimate.  The  same  reasoning  which  led  us  to 
that  conclusion  applies  with  equal  force  as  an  answer  to  this 
question.  Did  the  parties  expect  him  to  try  a  lawsuit?  For 
if  the  door  is  opened  to  admit  one  witness,  why  should  not  all 
who  know  anything  about  the  matter  be  allowed  to  come  in? 
And  what  would  this  involve?  The  statement  introduced  in 
evidence  by  the  plaintiffs  upon  the  trial  consists  of  sixty-fiVe 
printed  pages  of  items,  considerably  exceeding  one  thousand 
in  number.  Nearly  every  item  is  an  aggregation  of  other 
items  not  appearing  in  the  statement  Each  states  the  num- 
ber of  pieces,  their  designation,  size  in  inches,  length  in  feet 
and  inches,  quantity  by  board  measure,  kind  of  timber  or 
material,  and  in  same  instances  other  particulars.  This  in- 
cludes but  three  fourths  of  plaintiffs'  work,  as  no  question  was 
raised  in  relation  to  one  residency  or  subdivision.  Bach  item 
and  each  subitem  might  give  rise  to  an  issue,  and  become  the 
subject  of  controversy.  Did  the  parties  expect  that  a  man 
charged  with  the  responsibility  of  building  a  great  railroad 
could  stop  long  enough  to  enter  upon  an  investigation,  through 
witnesses  called  and  sworn,  with  such  possibilities?  To  ask 
this  question  is  to  answer  it  We  think  that  it  was  the  inten- 
tion of  the  parties  to  clothe  the  chief  engineer  with  the  power 
of  summary  computation,  based  upon  his  experience  in  build- 
ing railroads,  his  general  knowledge  of  this  road,  the  original 
sorveys,  measurements,  plans,  specifications,  and  such  other 
data  as  would  be  presumed  to  be  in  his  possession,  but  chiefly 
upon  the  reports  of  the  skilled  engineers  working  under  him. 
It  thus  became  his  duty  to  exercise  his  judgment  upon  all 
the  facts  thus  ascertained,  and  to  fairly  make  the  estimate. 
There  was  no  delegation  of  authority  further  than  was  im- 
pliedly authorised  by  the  contract:  WibeHy  v.  JfattAew«,  91 
N.  Y.  648;  Billing  on  Awards,  76,  77. 

What  was  the  effect  of  the  estimate  made  by  the  chief 
engineer?  The  intention  of  the  parties  to  make  it  final  is  evi- 
dent from  the  language  used  in  their  own  agreement,  and  it  is 
emphasised  by  the  reference  to  the  agreement  between  the 
railroad  company  and  the  defendants,  which  contains  a  pro- 
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vision  matking  the  estimate  of  the  same  person  conclusive  apon 
the  parties  to  that  instrument  also.  The  defendants  evidently 
intended  that  the  work  which  they  had  agreed  to  do  for  the 
railroad  company,  and  which  they  sublet  at  a  profit  to 
ihe  plaintiffs,  should  be  estimated  under  both  contracts  by 
(the  same  person,  so  that  the  estimAe  which  was  conclusive 
between  the  railroad  company  and  themselves  should  also  be 
•conclusive  between  the  plaintiffs  and  themselves.  The  plain* 
tiffs,  by  signing  their  contract,  united  with  the  defendants  in 
<the  effort  to  carry  this  intention  into  effect.  The  construction 
•of  the  contract,  its  performance,  and  all  matters  of  difference 
(that  might  arise  in  relation  thereto,  were  submitted  in  advance 
<to  the  chief  engineer,  whose  decision  was  made  final  and  con- 
-elusive  upon  both  parties,  each  of  whom  waived  any  right  of 
action,  suit,  or  other  remedy  '^  in  law  or  otherwise,"  under  or 
arising  out  of  the  contract.  Furthermore,  it  was  made  a  con- 
•dition  precedent  to  the  payment  of  the  plaintiffs  that  the  chief 
engineer  should  furnish  to  the  defendants  his  certificate  that 
the  work  had  been  completely  finished  in  every  respect,  ac- 
cording to  the  stipulations  and  specifications,  together  with 
'his  estimate  of  the  quantity  of  work  done,  which  estimate  it 
was  agreed  should  not  only  be  final  and  conclusive  upon  both 
parties,  but  it  was  also  fixed  upon  as  the  basis  to  determine 
the  amount  due  to  the  plaintiffs.  Compliance  with  this  pro- 
«vision  thus  became  a  condition  precedent  to  any  recovery  by 
fthe  plaintiffs:  Butler  v.  Tucker,  24  Wend.  447;  Smith  v,  Brigg%^ 
Z  Denio,  7*^;  Delaware  eic.  Canal  Co.  v.  Pennsylvania  Coal  Co^ 
50  N.  Y.  250;  United  Btatee  ▼.  Robeson,  9  Pet.  819;  Story's  £q. 
Jur.,  sec.  1457  a. 

The  chief  engineer  had  the  general  powers  and  duties  of 
an  arbitrator,  except  as  they  were  expressly  or  impliedly  re- 
-stricted  or  increased  by  the  contract  of  the  parties.  We  have 
held  that  they  could  not  have  intended  that  which  they  knew 
to  be  impossible,  but,  as  they  agreed  that  he  should  be  an 
umpire  to  decide  all  matters  arising  or  growing  out  of  the  con- 
tract, the  same  effect  should  be  given  to  his  estimate,  when 
made  as  to  the  decision  of  an  umpire  or  arbitrator.  No  court 
has  any  general  power  of  supervision  over  the  awards  of  arbi- 
trators. There  is  no  claim  of  fraud,  corruption,  or  bad  faith 
on  the  part  of  the  ohief  engineer,  and  the  only  misconduct 
charged  against  him  has  already  been  noticed.  It  is,  how* 
•ever,  claimed  that  he  made  a  mistake  in  his  estimate.  The 
•court  did  not  so  decide  when  it  made  its  interlocutory  decree, 
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which  is  based  wholly  upon  the  failure  to  peraonallj  measure 
and  the  refbsal  to  hear  evidence.  It  ie  well  settled  that  while 
an  award  may  be  set  aside  for  a  palpable  mistake  of  fact  in 
the  nature  of  a  clerical  error,  such  as  a  miscalculation  of  fig- 
aresy  still,  in  general,  such  mistake,  to  be  available,  must 
appear  on  the  face  of  the  award,  or  in  some  paper  delivered 
with  it:  Fudiekar  v.  Guardian  MiU.  Life  Ins.  Co.,  62  N.  Y.  392; 
Afoms  Run  Coal  Co.  v.  Salt  Co.  of  Onondaga,  58  Id.  667; 
Woods  V.  MoneU,  1  Johns.  Ch.  602;  Todd  v.  Barlow,  2  Id.  561. 

The  party  who  seeks  to  set  aside  an  award,  upon  the  ground 
of  mistake,  must  show  from  the  award  itself  that  but  for  the 
mistake  the  award  would  have  been  different:  Id.  No  mis- 
take appears  upon  the  face  of  the  estimate  made  by  the  engi- 
neer. The  alleged  error  did  not  appear  until  after  the  entry 
of  the  interlocutory  decree,  and  at  the  close  of  a  protracted 
trial  before  the  referee.  The  merits  of  an  award,  however  un- 
reasonable or  unjust  it  may  be,  cannot  be  reinvestigated,  for 
otherwise  the  award,  instead  of  being  the  end  of  the  litigation, 
would  simply  be  a  useless  step  in  its  progress.  The  parties 
provided  by  full  and  explicit  stipulations  for  a  final  and  con- 
clusive estimate  by  the  chief  Engineer  as  an  essential  prerequi- 
site to  any  payment  by  the  defendants.  Of  what  value  are 
these  carefully  drawn  provisions,  if  a  mistake  is  to  open  the 
whole  matter,  and  throw  it  into  the  courts  for  re-examination? 
Is  it  within  human  power  to  precisely  compute  or  exactly  esti* 
mate  a  work  of  such  magnitude,  and  with  so  many  details, 
without  any  mistake?  Is  an  error  of  a  few  dollars  in  a  hun- 
dred thousand  to  throw  open  the  gates  of  litigation?  If  not, 
why  should  any  error,  unless  it  be  so  great  as  to  be  evidenet 
of  fraud,  corruption,  or  bad  faith  ?  By  what  other  rule  can  a 
mistake  be  measured  so  as  to  establish  the  standard  for  inter- 
ference by  the  courts  ? 

We  regard  the  estimate  of  the  chief  engineer  as  conclusive^ 
and  that,  in  the  absence  of  proof  of  corruption,  bad  faith,  or 
misconduct  on  his  part,  or  palpable  mistake  appearing  on  the 
face  of  the  estimate,  neither  party  can  be  allowed  to  prove 
that  he  decided  wrong  as  to  the  law  or  facts:  Perkins  v.  OUes. 
60N.Y.228. 

We  do  not  desire  to  intimate,  however,  that  he  decided 
wrong  in  any  respect,  for  the  evidence  strongly  tends  to  sus- 
tafan  his  conclusions,  but  whether  his  estimate  was  right  or  not| 
the  parties,  by  their  contract,  conclusively  committed  theit 
rights  to  him,  and  they  must  abide  the  result. 
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The  order  of  the  general  term,  reversing  the  judgment  of 
the  special  term,  and  ordering  a  new  trial,  should  be  affirmed, 
and  judgment  absolute  ordered  against  the  plaintifb  in  ao* 
oordance  with  their  stipulation,  with  costs. 

Order  affirmed,  and  judgment  accordingly. 


ABBiTRATioir  AND  AwARD.  —  Ai  to  th«  ooneIiiaT6a6M  of  aa  awvd,  sad 
for  what  reasons  only  it  should  be  set  aside:  Brmth  t.  Fuker^  70  Ifiofa.  409; 
14  Am.  8t  Rep.  610,  and  partioularly  note  61S;  note  to  MorvUk  r,  Anurieam 
TraH  8odd^,  25  Am.  Rep.  46,  47s  Joedfn  t.  Ihmid.  Peck,  274$  14  Am. 
Deo.  7H  76S. 

AauTRATioir  Axn>  Awabd.  — As  to  a  CLASsmcATiON  of  the  sseentiaU 
of  a  valid  award,  see  note  to  Whiieher  r.  WhUeker,  6  Am.  Rep.  4S8,  489. 

AsFiTRATioir  AND  AwARD.  —  Agreements  to  snbmit  diilerenoee  to  aibitr»> 
tion,  when  and  when  not  ralid:  See  note  to  CkimpbeU  t.  Amtrieam  tie.  L*  /«a 
Co..  29  Am.  Rep.  602-804. 
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Cmmuon  with  a  Lunatic,  Habftuab  Dbunxabo^  ob  Pbbbon  ov  Uir- 
BOUND  Mind,  Madb  aitkb  Inquisition  and  confirmation  thereof,  are 
abeolately  void,  until  by  permission  of  the  conrt  he  is  allowed  to  assnmo 
the  control  of  his  property. 

Contbaots  with  Lunatics  and  Othbb  Pbbbons  of  Unsound  Mind  Madb 
BKiORB  OmoB  Found,  bnt  within  the  period  oTerreached  by  the  find* 
ing  of  the  jury,  are  not  utterly  void,  although  they  are  presumed  to  be 
so  until  capacity  to  contract  is  shown  by  satisfactory  eridence. 

PROnXBDINOS    IN    LUNAOT    ARB    PrXSUICFTIVB,   BUT  NOT    OONCLUBITB,   ByI- 

i>BNOB  of  want  of  capacity. 

A«  Inquisition  was  an  Inquiry  Madb  bt  a,  Jury  bbtorb  a  Shbrir; 
coroner,  escheator,  or  other  govemment  officer,  or  by  oommissionen 
especially  appointed,  concerning  any  matter  that  entitled  the  soTereign 
io  the  possession  of  lands  or  tenements,  goods  or  chattels,  by  reason  of 
escheat,  forfeiture,  idiocy,  or  the  like.  It  was  a  proceeding  in  behalf  of 
^he  public  represented  by  the  king. 

An  Inquisition  ov  Lunaot  Binds  thb  Wholb  World. 

p»min0nbr  tor  an  inquisition  ov  lunaot  iii  not  a  pasty  thxrsio  of 
Ant  Dufbrbnt  Sensb  than  Any  Othbr  Pbrbon,  and  is  not  person- 
ally estopped  by  the  findings  of  the  jury,  except  as  all  the  world  ts 
estopped.  He  may,  therefore,  show  that  a  deed  made  by  the  alleged 
Vunatic  at  any  time  prior  to  the  filing  of  the  petition  was  made  by  hia 
while  he  was  of  sound  mind. 

A*  biQuismoN  ov  Lunacy  oannot  Dxtbrjiinb  Anything,  xxcbft  thb 
Status  ov  thb  Allegbd  LuNATia  It  oannot  settle  any  qniestioa  of 
property,  and  the  finding  by  the  jury  that  a  Innatio  had,  at  the  time^ 
title  to  certain  lands,  is  of  no  force  whatever  as  against  one  olalming  b»> 
der  a  prior  deed. 
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AcTion  by  plaintiff,  as  heir  at  law  of  Richard  Hughes,  de» 
ceased,  to  set  aside  a  deed  executed  by  the  decedent  to  4efend* 
ant  Jones,  and  a  mortgage  executed  by  defendant  Jones  to 
Caroline  A.  Root,  deceased.  The  deed  from  Richard  Hughes  to 
the  defendant  Jones  was  executed  on  October  7, 1870,  and  was 
recorded  on  the  21st  of  November  following,  and  purported  to 
be  upon  the  express  condition  and  consideration  that  the 
grantee  should  keep,  maintain,  and  support  the  grantor  and 
the  latter's  wife,  Margaret,  during  the  period  of  their  natural 
lives.  The  plaintiff  had  recovered  a  judgment  against  his 
fiither,  under  which  the  latter  was  imprisoned  on  the  1st  of 
August,  1871.  The  defendant,  to  effect  the  release  of  the 
father  from  such  imprisonment,  instituted  proceedings  to  have 
him  adjudged  a  lunatic.  The  petition  stated  that  said  Richard 
Hughes,  who  was  also  known  by  the  name  of  David  Jones, 
was  the  father  of  petitioner,  and  that  he  is,  and  was  for  the 
last  five  years  past,  a  lunatic,  and  was  so  far  deprived  of  his 
reason  as  to  be  wholly  unfit  and  unable  to  govern  himself,  and 
that  the  said  David  Jones  owned  at  the  time  he  became  a 
lunatic,  and  in  the  last  two  years,  certain  real  property,  which 
was  described  in  the  petition,  and  is  the  real  estate  the  con- 
veyance of  which  is  the  subject  of  this  action.  A  commission 
issued  on  the  18th  of  October,  1871,  and  resulted  in  the  inqui- 
sition finding  ''that  the  said  David  Jones,  alias  Richard 
Hughes,  is  a  lunatic,  and  of  unsound  mind,  and  does  not  en* 
joy  lucid  intervals,  so  that  he  is  incapable  of  governing  him- 
self or  of  managing  his  lands,  tenements,  goods,  and  chattels, 
and  that  he  has  been  in  the  same  state  of  lunacy  for  five  or  six 
years;  that  whether  the  said  David  Jones,  alias  Richard 
Hughes,  being  in  that  state,  has  alienated  any  lands  and  tene- 
ments or  not,  the  jurors  aforesaid  know  not;  that  the  follow- 
ing lands  and  tenements  yet  remain  to  the  said  David  Jones, 
alias  Richard  Hughes."  Among  the  lands  described  in  the 
inquisition  was  the  land  in  controversy  in  this  action.  The 
inquisition  was  filed  on  the  18th  of  November,  1871,  with  a 
petition  duly  filed  by  the  defendant  praying  that  the  defend- 
ant be  appointed  a  committee  of  the  person  and  estate  of  the 
aaid  David  Jones,  alias  Richard  Hughes.  After  due  proceed- 
ings, an  order  was  made  confirming  the  inquisition,  and  a 
committee  was  appointed  to  act  for  Richard  Hughes.  After- 
wards, on  motion  of  the  committee,  the  judgments  recovered 
by  plaintiff  against  his  father  were  set  aside,  upon  the  ground 
that  the  father  was  a  lunatic,  and  of  unsound  mind,  when 
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rach  jtidginentfl  were  recovered.  Upon  the  trial  of  the  pree* 
ent  action,  after  the  inquisition  had  been  offered  and  received 
in  evidence,  the  defendant  offered  evidence  tending  to  ehow 
that  when  Richard  Hughes  executed  the  deed  in  question,  he 
was  not  a  lunatic,  and  was  of  sound  mind  and  capable  of 
managing  his  personal  estate.  This  evidence  was  objected  t6 
bj  the  plaintiff,  on  the  ground  that  the  lunacy  proceedings 
were  conclusive  as  against  Joseph  H.  Jones.  The  objection 
being  overruled,  plaintiff  excepted.  At  the  conclusion  of  the 
trial,  the  court  found  that  Richard  Hughes  was  competent  to 
execute  the  deed  in  question,  and  dismissed  the  plaintiff's 
complaint.  The  plaintiff,  Hughes,  was  a  legitimate  and  the 
defendant,  Jones,  an  illegitimate  child  of  the  grantor,  whose 
deed  the  former  sought  to  have  set  aside. 

Oeorge  Wadsworth^  for  the  appellant, 

Spencer  Clinton^  for  the  respondents. 

Vann,  J.  On  the  trial  of  this  action,  the  court  found,  as  a 
£Eiot,  upon  a  conflict  of  evidence,  ^'that  said  Richard  HugheSi 
at  the  time  of  the  execution  and  delivery  of  the  said  deed, 
....  was  mentally  competent  to  execute  the  same;  that  said 
deed  was  not  executed  by  said  Richard  Hughes  through  fores, 
fraud,  or  undue  influence  imposed  upon  him  by  said  defend* 
ants,  or  any  or  either  of  them,  but  the  same  was  the  free  and 
voluntary  act  and  deed  of  said  Richard  Hughes."  It  is  con- 
ceded that  there  was  sufficient  evidence  to  sustain  this  find* 
ing,  unless  the  record  in  the  lunacy  proceeding  was  conclasivs 
evidence,  and  hence  the  facts  found  by  the  jury  therein  inca- 
pable of  contradiction  by  the  defendants  in  this  action. 

All  contracts  of  a  lunatic,  habitual  drunkard,  or  person  of 
unsound  mind,  made  after  an  inquisition  and  confirmatioQ 
thereof,  are  absolutely  void,  until,  by  permission  of  the  ooort, 
he  is  allowed  to  assume  control  of  his  property:  VAnumrmmm 
V.  Croeby,  2  Paige,  422;  22  Am.  Dec.  655;  WadswoHh  v.  Sharp- 
$Uin,  8  N.  Y.  888;  59  Am.  Deo.  499;  2  R.  S.,  p.  1094,  seo.  10.  In 
such  cases,  the  lunacy  record,  as  long  as  it  remains  in  force,  is 
conclusive  evidence  of  incapacity:  Id. 

Contracts,  however,  made  by  this  class  of  persons  before 
office  found,  but  within  the  period  overreached  by  the  finding 
of  the  jury,  are  not  utterly  void,  although  they  are  presumed 
to  be  so  until  capacity  to  contract  is  shown  by  satisfaotory 
evidence:  2  R.  S.,  p.  1094,  sec.  10;  Van  Deueen  v.  Sweety  51 N.  Y. 
878;  Banker  v.  Banker,  68  Id.  409.    Under  such  drenmstaaosi^ 
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the  proceedings  in  lunacy  are  presumptive,  but  not  conclusive, 
evidence  of  a  want  of  capacity.  Ttie  presumption,  whether 
conclusive  or  only  prima  faciei  extends  to  all  the  world,  and 
includes  all  persons,  whether  they  have  notice  of  the  inquisi- 
tion or  not:  Hart  v.  Deamerj  6  Wend.  497;  Osterhout  v.  Bho^ 
maker,  3  Hill,  513;  1  Greenl.  Ev.,  sec.  556. 

These  principles  are  now  well  settled  in  this  state,  and  no 
question  could  have  arisen  as  to  the  right  of  the  defendants 
to  show  that  the  grantor,  at  the  time  the  conveyance  in  ques- 
tion was  executed,  was  of  sound  mind,  but  for  the  fact  that 
the  grantee  was  the  petitioner  in  the  lunacy  proceedings.  It 
is  claimed  that  he  thereby  became  a  technical  party  to  the 
record,  as  that  expression  is  commonly  understood  in  law, 
and  bence,  that  he  is  so  completely  bound  by  the  6nding  of 
the  jury  as  to  be  precluded  from  attempting  to  show  the  actual 
truth.  This  point  does  not  appear  to  have  been  passed  upon 
by  the  courts,  although  there  are  dicta  of  learned  judges  bear^ 
ing  somewhat  upon  it. 

A  party  is,  ordinarily,  one  who  has  or  claims  an  interest  in 
the  subject  of  an  action  or  proceeding  instituted  to  afiTord 
some  relief  to  the  one  who  sets  the  law  in  motion  against  an- 
other person  or  persons.  Interest,  or  the  claim  of  interest,  is 
the  statutory  test  as  to  the  right  to  be  a  party  to  legal  proceed- 
ings, almost  without  exception.  Unless  a  party  has  some  per- 
sonal interest  in  the  result,  he  can  have  no  standing  in  court 
But  any  one,  even  a  stranger,  can  petition  for  a  commission  to 
inquire  as  to  the  sanity  of  any  other  person  within  the  juris- 
diction of  the  court.  While  this  is  now  provided  by  statute, 
it  was  also  the  rule  at  common  law,  although  a  strong  case 
was  required  if  the  application  was  not  made  by  some  person 
standing  in  a  near  relation  to  the  supposed  lunatic:  Code  Civ. 
Proc.,  sec.  2323;  In  r€  Smith,  1  Rubs.  348;  In  re  Perese,  1  Mol- 
loy,  439;  Shelford  on  Lunatics,  94;  2  Crary's  New  York  Prac- 
tice, 5;  Ordronaux's  Judicial  Aspects  of  Insanity,  218. 

The  origin  and  history  of  lunacy  proceedings  throw  some 
light  upon  the  subject  It  was  provided  by  an  early  statute 
in  England  that  ''the  king  shall  have  the  custody  of  the  lands 
of  natural  fools  [idiots],  taking  the  profits  of  them  without 
waste  or  destruction,  and  shall  find  them  in  necessaries,  of 
whose  fee  soever  the  lands  be  holden;  and  after  their  death 
he  shall  restore  them  to  their  rightful  heirs,  so  that  no  aliena- 
tion shall  be  made  by  such  idiots,  nor  their  heirs  be  in  any 
Wise  disinherited":  17  Edw.  U.,  o.  9.    The  same  statute  pro- 
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Tided  for  lunatics,  or  such  as  might  have  lucid  intervals^  by 
making  the  king  a  trustee  of  their  lands  and  tenements,  with- 
out any  beneficial  interest,  as  in  the  case  of  idiots,  who  were  the 
source  of  considerable  revenue  to  the  crown:  Td.,  c.  10;  Bever* 
ley's  Case,  4  Coke,  127  a;  1  Bla.  Com.,  c.  8,  sec.  18,  p.  304.  This 
statute  continued  in  force  from  1324  until  1863:  Ordronaux's 
Judicial  Aspects  of  Insanity,  4.  The  method  of  procedure 
thereunder  is  described  by  an  early  writer  as  follows:  '^And, 
therefore,  when  the  king  is  informed  that  one  who  hath  lands 
or  tenements  is  an  idiot,  and  is  a  natural  from  his  birth,  the 
king  may  award  his  writ  to  the  escheator  or  sheriff  of  the 
county  where  such  idiot  is  to  inquire  thereof":  Fitzherbert's 
Natura  Brevium,  232.  The  object  of  the  writ  was  to  ascertain, 
by  judicial  investigation,  whether  the  person  proceeded  against 
was  an  idiot  or  not,  so  that  the  king  could  act  under  the  stat- 
ute, for  his  right  to  control  idiots  or  lunatics  and  their  estates 
did  not  commence  until  office  found:  Shelford  on  Lunatics, 
14.  Subsequently,  authority  was  given  to  the  lord  chancel- 
lor to  issue  the  writ  or  commission  to  inquire  as  to  the  fact 
of  idiocy  or  lunacy,  and  the  method  of  procedure  was  by  peti- 
tion suggesting  the  lunacy:  Id.;  In  re  Brown,  1  Abb.  Pr.  108, 
109.  It  was  the  ordinary  writ  upon  a  supposed  forfeiture  to 
the  crown,  and  the  proceeding  was  in  behalf  of  the  king  as  the 
political  father  of  his  people:  Id.;  Fitzherbert's  Natura  Bre- 
vium, 581.  As  the  means  devised  to  give  the  king  his  right 
by  solemn  matter  of  record,  it  was  necessary  before  the  sov- 
ereign could  divest  title:  3  Bla.  Com.  259;  Phillips  v.  Moore^ 
100  U.  S.  208,  212;  Anderson's  Law  Diet.,  tit.  Office  Found. 
It  was  used  to  establish  the  fact  upon  which  the  king's  rights 
depended,  as  in  the  case  of  an  alien  who  could  hold  land  until 
his  alienage  was  authoritatively  established  by  a  public  offi- 
cer upon  an  inquest  held  at  the  instance  of  the  government. 
Whether  the  basis  of  action  was  lunacy  or  alienage,  or  other- 
wise, the  proceeding  was  in  behalf  of  the  public,  represented 
by  the  king:  Id.  The  inquisition  was  an  inquiry  made  by  a 
jury  before  a  sheriff,  coroner,  escheator,  or  other  government 
officer,  or  by  commissioners  specially  appointed,  concerning 
any  matter  that  entitled  the  sovereign  to  the  possession  of 
lands  or  tenements,  goods  or  chattels,  by  reason  of  an  escheat, 
forfeiture,  idiocy,  and  the  like:  Chitty  on  Prerogatives,  246, 
250;  Staunt.  55;  Rapalje  and  Lawrence's  Law  Diet.,  tit.  In- 
quest of  Office. 

Thus  the  law  came  to  us  from  England,  and  after  the  Revo» 
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Intion,  the  care  and  custody  of  persons  of  unsound  mind,  and 
the  possession  and  control  of  their  estates,  which  had  belonged 
to  the  king  as  a  part  of  his  prerogative,  became  vested  in  the 
people,  who,  by  an  early  act,  confided  it  to  the  chancellor,  and 
afterwards  to  the  courts:  Laws  1788,  c.  12;  2  Qreenl.  Ev*  25; 
Laws  1801,  c.  30;  Laws  1847,  c.  280;  1  R.  S.  147;  2  Id.  62. 

But  while  the  same  power  was  confided,  the  practice  or 
method  of  exercising  that  power  was  not  regulated  by  the 
legislature,  so  that,  almost  of  necessity,  the  English  course  of 
procedure  was  followed:  Matter  of  Broton^  supra. 

For  nearly  a  century  there  was  no  statute  authorising  any 
court  or  officer  to  issue  a  commission  of  inquiry,  except  as  the 
right  to  judicially  ascertain  who  were  lunatics,  etc.,  was  im- 
plied from  the  acts  committing  their  care  and  custody  at  first 
to  the  chancellor,  and  later  to  the  supreme  court.  The  right 
to  judicially  learn  whether  a  person  was  a  lunatic  or  not  was 
inferred  from  the  right  to  his  care  and  custody,  provided  he 
was  such.  Thus  it  appears  that  these  proceedings  have  always 
been  instituted  in  behalf  of  the  public,  at  first,  in  behalf  of 
the  king,  as  the  guardian  of  his  subjects,  and  then  in  behalf 
of  the  people  of  the  state,  who  succeeded  to  the  rights  of  the 
king  in  this  regard.  In  both  countries,  the  theory  of  the  pro* 
ceeding  was  the  same,  resting  upon  the  interest  of  the  public, 
as  is  apparent  from  an  examination  of  the  various  statutes 
and  decisions  upon  the  subject  already  cited.  That  interest 
is  promoted  by  taking  care  of  the  persons  and  property  of  those 
who  are  unable  to  care  for  themselves,  and,  by  preserving  their 
estates  from  waste  and  loss,  preventing  them  and  their  fami- 
lies  from  becoming  burdens  upon  the  public.  The  inquisition 
is  an  essential  step  preliminary  to  assuming  control.  It  is  a 
judicial  determination  that  the  person  proceeded  against  is 
one  of  the  class  of  persons  whose  care  and  custody  has  been 
delegated  to  the  courts  by  the  public.  Although  it  involves 
the  forfeiture  or  suspension  of  civil  rights  over  person  and 
property,  it  acts  upon  the  status  of  the  individual  only.  All 
the  other  results  follow  the  judicial  decision  that  the  status  of 
the  alleged  lunatic  has  changed  from  soundness  to  unsound- 
ness of  mind.  It  is  then,  and  only  then,  that  the  courts  as- 
sume control,  which  they  exercise  through  their  own  appointee, 
who  is  subject,  at  all  times,  to  their  orders.  The  whole  world 
is  bound  by  the  inquisition,  and  no  one,  unless  it  is  the  lunatio 
himself,  more  than  another.  The  law  is  set  in  motion  by  in- 
formation of  a  more  or  less  formal  character  spread  before  th# 
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oourti  not  by  a  party,  but  ao  in  a  criminal  prosecutiony  by 
■ome  one  who  assumes  to  act  in  the  matter.  While  the  peti* 
tioner,  in  rare  cases,  has  been  required  to  pay  costs,  it  was  be> 
cause  he  acted  in  bad  faith  toward  the  court  by  calling  upon 
it  to  act  when  he  knew  that  there  was  no  ground  for  action. 

For  the  same  reason,  Lord  Eldon  required  the  brothers  and 
sisters  of  a  supposed  lunatic,  who  could  not  be  considered 
parties  in  any  sense,  to  pay  the  costs  occasioned  by  their  op* 
position  to  a  petition  for  a  commission  of  lunacy  presented  by 
strangers  to  the  family:  In  re  Smithy  8upra» 

The  primary  object  of  the  proceeding  is  not  to  benefit  any 
particular  individual,  but  to  see  whether  the  fact  of  mental 
incapacity  exists,  so  that  the  public,  through  the  courts,  can 
take  control.  The  petitioner  can  derive  no  direct  benefit  from 
it.  The  advantage  to  him,  if  any,  is  only  such  as  would  re- 
sult if  any  other  person  had  fint  acted  in  the  matter. 

Attentive  study  of  the  history,  nature,  and  object  of  lunacy 
proceedings  leads  to  the  conclusion  that  the  petitioner  therein 
is  not  a  party  to  the  record  so  as  to  be  personally  estopped  by 
the  finding  of  the  jury,  except  as  all  the  world  is  estopped. 

We  also  agree  with  the  learned  general  term  in  its  conclu- 
sion that  the  title  to  land  was  not  involved  in  the  proceeding 
under  consideration,  and  that  a  commission  to  inquire  as  to 
the  mental  BtcUus  of  an  alleged  lunatic  has  no  power  to  settle 
any  such  question.  Such  a  tribunal  is  not  adapted  to  so  im- 
portant an  inquiry.  It  is  not  constituted  for  such  a  purpose, 
but  simply  to  inform  the  conscience  of  the  court  as  to  a  par- 
ticular fact,  for  a  special  purpose.  It  would  have  no  pleadings 
to  guide  it.  No  distinct  issue  upon  the  subject  could  be  pre- 
sented. It  would  be  only  incidental  to  the  main  question, 
which  relates  to  existing  incapacity.  When  that  is  found,  the 
care  of  the  person  and  estate  belongs  to  the  court.  Unless 
that  is  found,  the  court  has  no  further  jurisdiction,  whatever 
else  may  be  found.  No  other  inquiry  can  become  material  ex- 
cept from  its  relation  to  that  question.  The  command  of  the 
commission  is  to  inquire  whether  the  person  is  a  lunatic,  and 
if  so«  from  what  time,  in  what  manner,  and  how.  The  period 
of  the  incapacity  is  of  no  importance  unless  it  includes  the 
present  time. 

The  secondary  character  of  the  inquiry  as  to  duration  is 
evident  from  the  fact  that  if  the  jury  find  the  alleged  lunatic 
to  be  of  sound  mind,  they  have  no  power  to  pass  upon  any 
9ther  question,  even  if  they  are  of  the  opinion  that  he  has  been 
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insane.  Moreover,  the  petitioner  would  not  be  allowed  to  con« 
trol  the  proceeding  by  a  settlement  or  discoiitinuancei  or  by 
submitting  to  a  nonsuit,  except  by  permission  of  the  courU 
which  could  allow  any  one  to  continue  if  he  abandoned  it: 
Shelford  on  Lunatics,  22. 

The  difficulty  of  correcting  errors  by  appeal  or  review  is 
obvious.  In  fine,  such  a  method  of  determining  the  title  to 
real  estate  is  opposed  to  the  theory  and  policy  of  the  law,  which 
surrounds  landed  property  with  so  many  safeguards. 

We  think  that  the  validity  of  the  deed  in  question  was  not 
at  issue,  and  that  it  could  not  properly  be  tried  in  the  lunacy 
proceeding. 

The  judgment  should  be  affirmed,  with  costs. 

LuKATiOB  —  CSoHTBAOTS  OF.  —  Tho  general  rule  as  to  deeds  ezeoated  ly 
lonaties  1%  that  they  are  not  abeolately  yoid,  bat  only  voidable:  Pectnon  ▼• 
Cox,  71  Tex.  846;  10  Am.  St.  Rep.  740,  and  note;  note  to  AUit  t.  BUiingB,  39 
Am.  Dea  749.  Compare  note  to  Jnekmm  y.  Ktng^  16  Id.  361-368,  as  to 
the  Talidity  of  oontracts,  generally,  made  by  a  Innatia  SuretieB  upon  the 
note  of  a  Innatio  are  liable  to  the  payee  thereof,  who  received  the  note  in 
ignorance  of  the  maker's  nnsoundnsM  of  mind:  L»  y.  TamUU,  69  Tex.  34- 
Jodgments  against  lunatics  are  neither  void  nor  voidable:  Moloney  v.  Dewey, 
127  HL  395;  11  Am.  St.  Rep.  131,  and  note. 

LuVATics.  —  One  oUumtng  that «  will  or  oontraot  was  made  by  a  Innatio 
during  a  lucid  interval  must  prove  the  existence  of  the  lucid  interval,  and 
that  the  will  or  oontraot  was  made  then:  Cbdbtm's  WiU,  1  T.  B.  Mon.  264;  16 
Am.  Dee.  116,  and  note. 

PaocBDuas  uvdkb  a  Wan  dx  Lur atioo  Imquirxudo.  ~~  A  return  to  an 
inquirition  in  the  nature  of  a  writ  de  lunatieo  inqmrendo  should  show  whether 
the  alleged  lunatic  is  so  bereft  of  reason  as  to  warrant  his  being  deprived  of 
power  over  his  person  and  property:  In  re  Lindsley,  44  N.  J.  £q.  564;  6  Am. 
8L  Rep.  918»  and  note.  For  a  person  may  be  of  weak  mind,  yet  not  be  of 
usoond  mind:  Amdermm  v.  State,  26  Neb.  650. 

Where  the  statute  prescribes  a  certain  method  of  procedure  to  determine 
whether  persons  are  insane,  or  habitual  drunkards,  such  inquiries  must  be 
eondncted  in  the  mode  prescribed  by  the  statute,  and  not  otherwise:  AppetU 
^MemtTf  119  Pa.  St  116.  The  statute  in  Arkansas  regulating  proceedings 
against  insane  persons  must  be  followed  strictly:  Cox  v.  Oresa,  51  Ark.  224. 
In  Tennessee^  inquisitions  of  lunacy  had  in  county  courts  in  that  class  of 
cases  over  which  the  chancery  courts  have  concurrent  jurisdiction  must  con- 
form as  nearly  as  possible  to  the  rules  respecting  such  inquiBitions  in  the 
chancery  oonrts:  Dans  v.  NorveU,  87  Tenn.  36.  In  Pennsylvania,  the  court 
eC  common  pleas  has  no  power  to  set  aside  an  inquisition  finding  the  fact  of 
lunacy  in  a  proceeding  de  lunatieo  inqtiirendo,  upon  the  ground  that  the  evi- 
dsnoe  is  insufficient  to  sustain  the  finding:  In  re  Weaver,  116  Pa.  St.  226. 
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0TA<nm  ov  Fbauds — Aoribmsnt  to  RKPURCHAra.  — An  oral  oontraot  bj 
which  a  penoa  sells  his  own  chattels  or  choees  in  action  for  more  than 
fifty  dollars,  pajmeht  and  delivery  being  made,  and  agreeing  to  tak« 
them  back  from  and  to  repay  the  purchase  price  to  the  parchaaer  on  de- 
inand,  is  an  entire  contract,  and  the  promise  to  take  back  the  property 
and  repay  the  purchase  price  is  not  Yoid  by  the  statute  of  frauds. 

Broker's  Aqrsbmbnt  to  Rbpurchasb  of  Custombr.  —  An  agreement  by 
brokers  to  purchase  for  a  customer  a  certain  amount  of  mortgaged  bonda^ 
and  to  take  them  off  his  hands  at  what  they  cost  him,  at  any  time  when 
he  should  wish  to  get  rid  of  them,  is  an  entire  contract^  and  the  pur* 
chaser  may  compel  the  brokers  to  take  such  bonds  from  him  and  repay 
him  the  purchase  price  thereof. 

Bahkbrb  and  Brokers  —  Presumption  as  to  Scope  ov  Bosikess  of.  — 
Where  it  appears  that  certain  persons  were  doing  business  as  bankers 
and  brokers,  and  that  they  by  their  managing  partner  agreed  to  purchase 
oertain  bonds,  and  that  if  the  purchaser  should  become  dissatistied  with 
the  purchase,  that  they  would  take  them  off  his  hands  at  what  they  cost 
him,  it  will  not  be  presumed  that  this  contract  was  beyond  the  scope  of 
the  business  of  the  firm  nor  of  the  managing  partner's  authority. 

Laches. — One  having  the  Priyilsoe  of  Returning  Pbopbrtt  id  a 
Person  op  Whom  He  Purchased  It,  and  of  thereupon  receiving  back 
the  purchase  price,  is  not  guilty  of  laches  in  delaying  its  return  whea 
he  was  advised  by  such  person  not  to  make  such  return,  and  that  ths 
property  was  good  and  would  ultimately  advance  in  the  market. 

Action  for  a  breach  of  contract.  The  defendants,  ever  since 
January,  1882,  have  been  doing  business  as  partners  under  a 
firm  name  as  bankers  and  brokers.  From  the  testimony  taken 
at  the  trial,  it  appeared  that  in  January,  1882,  the  managing 
partner  of  the  firm  made  an  oral  agreement  to  purchase  for 
plaintiff,  if  they  could  be  bought  in  the  market,  income  mort- 
gage bonds  of  the  Ohio  Central  railroad,  of  the  par  value  of 
ten  thousand  dollars,  and  that  in  case  the  plaintiff  should  want 
to  get  rid  of  them  at  any  time,  that  the  defendants  would  take 
them  off  his  hands  at  what  they  cost  him.  Afterwards,  on  the 
same  day,  the  defendants  bought  for  plaintiff  bonds  for  the 
sum  of  $4,800,  for  which  purchase  they  charged  him  a  commia* 
eion  of  $12.50.  The  plaintiff  paid  one  thousand  dollars  on  the 
purchase  price,  and  the  defendants  retained  the  bonds,  as  se- 
curity  for  the  balance  of  the  purchase-money,  until  November, 
1882,  when  such  balance  and  the  commissions  and  interest 
were  paid  by  plaintiff,  and  he  received  possession  of  the  bonds. 
On  April  28,  1884,  the  market  price  of  the  bonds  had  declined 
to  about  ten  cents  on'  a  dollar,  and  on  that  day  the  plaintiff 
tendered  the  bonds  to  the  defendants,  and  demanded  that  they 
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•bould  repay  him  $4,812.50.  This  they  refused  to  do,  and  two 
days  later  this  action  was  brought  to  recover  that  sum.  At 
the  close  of  pltftntiff's  evidence,  the  defendants  moved  for  a 
nonsoitjOn  the  ground  that  the  contract  was  oral,  and  was  void 
in  not  complying  with  a  section  of  the  statute  of  frauds  of  New 
York,  which  declared  that  every  contract  for  a  sale  of  any 
goods  and  chattels  or  things  in  action  for  the  price  of  fifty  dol- 
lars or  more  should  be  void,  unless  a  note  or  memorandum  of 
the  contract  was  made  in  writing  and  subscribed  by  the  parties 
to  be  charged,  unless  the  buyer  shall  accept  and  receive  part 
of  such  goods,  or  the  evidences,  or  some  of  them,  of  such  things 
in  action,  or  unless  the  buyer  shall  at  the  time  pay  some  part 
of  the  purchase-money;  and  second,  that  the  evidence  was  in- 
eufficient  to  show  that  the  managing  partner  had  authority  to 
bind  the  firm  by  the  contract;  and  further,  that  the  plaintiff 
bad  not  tendered  the  return  of  the  bonds  and  demanded  re- 
payment of  the  purchase  price  within  a  reasonable  time.  The 
motion  for  a  nonsuit  was  denied,  and  a  verdict  was  directed 
to  be  entered  in  favor  of  plaintiff  for  four  thousand  eight  hun- 
dred dollars  and  interest. 

Horace  E.  Smith,  for  the  appellants. 

John  M.  Carroll,  for  the  respondent. 

FoLLETT,  C.  J.  An  oral  contract,  by  which  a  person  sells 
his  own  chattels  or  choses  in  action  for  more  than  fifty  dol- 
lars, payment  and  delivery  being  made,  and  agrees  to  talce 
them  back  from  and  repay  the  purchase  price  to  the  purchaser 
on  demand,  is  an  entire  contract,  and  the  promise  to  take  back 
the  property,  and  repay  the  purchase  price,  is  not  void  by  the 
third  section  of  the  statute  of  frauds:  Wooster  v.  Sage,  67  N.  Y. 
67;  Fitzpatriek  v.  Woodruff,  96  Id.  561;  White  v.  Knapp,  47 
Barb.  549;  WilliaTM  v.  Burgess,  10  Ad.  &  E.  499;  Fay  v. 
Whsder,  44  Vt.  292;  DicUnson  v.  Dickinson,  29  Conn.  600;  1 
Benjamin  on  Sales,  Corbin's  ed.,  sec.  169. 

Executed  contracts  of  sale  embracing  a  promise  by  vendors 
of  chattels  that  in  case  they  do  not  suit  the  purchaser,  or  do 
not  possess  certain  specified  qualities,  the  vendor  will  repay 
to  the  vendee  the  purchase  price  upon  their  return,  have  been 
frequently  considered  by  the  courts:  Towers  v.  Barrett,  1  Term 
Rep.  133;  Thornton  v.  Wynn,  12  Wheat.  189;  but  no  case  has 
been  cited  holding  that  such  a  promise  on  the  part  of  a  ven- 
dor is  an  independent  contract.  When  an  agent,  by  an  oral 
contracti  sella  and  delivers  the  goods  of  a  disclosed  principal. 
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his  personal  oral  warranty  of  quality  is  not  a  contract  inde- 
pendent of  the  contract  of  sale,  but  is  a  part  of  it;  and  one 
consideration  is  suflQcient  to  support  the  safe  and  warranty. 
The  oral  contract  of  the  defendants,  that  they  would  purchase 
for  the  plaintifif  in  the  market  at  market  rates  the  bonds  for 
the  usual  compensation,  and  in  case  he  should  thereafter  be- 
come dissatisfied  with  the  bonds,  that  they  would,  on  demand, 
take  them  off  his  hands  at  what  'they  cost  him,  was  a  single 
contract.  Under  this  contract,  the  bonds  were  purchased  and 
held  by  the  defendants  until  the  purchase  price  and  their 
commissions  were  paid,  and  then  they  delivered  the  bonds  to 
the  plaintiff.  The  promise  of  the  defendants,  that  they  would 
take  the  bonds  off  the  plaintiff's  hands  at  what  they  cost  him, 
upon  request,  is  not  a  contract  for  the  sale  of  goods,  chattels, 
or  things  in  action,  within  the  third  section  of  the  statute  of 
frauds,  but  is  a  provision  for  the  rescission  of  the  entire  con- 
tract, and  is  valid. 

The  learned  counsel  for  the  appellants,  in  support  of  his 
contention,  cites  Hagar  v.  King^  88  Barb.  200.  In  that  case, 
a  firm  was  indebted  to  the  plaintffs  in  the  action  for  work 
performed  in  constructing  part  of  a  railroad.  The  defendant, 
who  was  one  of  the  firm,  asked  the  plaintiffs  to  take  from  the 
railroad  corporation  its  bonds  in  payment  of  the  debt,  orally 
agreeing  with  the  plaintiffs,  for  himself,  that  if  they  would  so 
take  the  bonds,  he,  not  the  firm,  would,  within  ten  days,  take 
the  bonds  from  and  pay  to  the  plaintiffs  the  amount  of  the 
firm's  debt  The  plaintiffs  assented  to  the  proposal.  After- 
wards, they  accepted  from  the  corporation  its  due-bill  for  the 
amount  due  them  for  their  work,  payable  in  the  bonds  of  the 
corporation,  and  gave  a  receipt  for  all  of  their  demands  for 
work  done  on  the  road.  The  plaintiffs  then  indorsed  the  due- 
bill,  delivered  it  to  the  corporation,  and  received  the  bonds. 
Within  ten  days,  the  plaintiffs  tendered  the  bonds  to  the  de- 
fendant, and  demanded  the  amount  for  which  they  were  taken 
in  payment.  It  was  held  that  the  oral  agreement  embraced 
two  contracts,  one  to  accept  the  bonds  in  payment  of  the  debt, 
and  another  to  purchase  the  bonds  at  a  future  day  at  a  given 
price,  and  that  the  latter  contract  was  within  the  third  sectioo 
of  the  statute  of  frauds,  and  void.  That  case  is  easily  distin- 
guishable from  the  one  at  bar.  The  defendant  in  that  case, 
as  an  individual,  was  not  indebted  to  the  plaintiffs,  and  his 
individual  contract  to  take  back  the  bonds  was  held  to  be 
distinct  from  the  contract  by  which  the  firm's  debt  was  paid 
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in  the  manner  described.  Was  the  evidence  sufficient  to  sus- 
tain the  conclusion  that  the  managing  partner  was  authorized 
to  make  the  contract  in  behalf  of  the  firm? 

The  defendants  admitted  in  their  answer  that  they  "were 
bankers  and  brokers,  and  that  they  entered  into  that  part  of 
the  contract  by  which  they  agreed  to  purchase  the  bonds  for 
the  plaintiff,  which,  by  their  concession,  was  within  the  ordi« 
nary  business  of  the  firm.  But  they  neither  averred  in  their 
answer  nor  gave  evidence  tending  to  show  that  the  promise 
to  take  back  the  bonds  was  beyond  the  scope  of  their  business. 
There  being  no  evidence  which  shows  that  the  transaction 
was  actually  beyond  the  scope  of  the  business  of  the  firm,  the 
question  arises,  whether  it  was  apparently  beyond  the  scope  of 
its  business:  Union  Nat.  Bank  v.  Underhill^  102  N.  Y.  336. 
The  case  shows  that,  in  addition  to  the  business  usually  done 
by  bankers  and  brokers,  the  defendants  were  accustomed  to 
purchase  and  carry  securities  on  margins  for  their  customers. 
The  undisputed  evidence  is,  that  the  managing  partner  did 
make  the  promise  upon  which  the  plaintiff  recovered,  thus 
asserting  his  authority  to  make  it  in  the  name  and  in  behalf 
of  the  firm.  No  evidence  is  found  in  the  record  which  would 
justify  the  court  in  holding,  as  a  matter  of  law,  that  the 
profliise  upon  which  the  action  was  brought  was  so  far  beyond 
the  scope  of  the  business  of  the  firm  that  the  plaintiff  had  no 
right  to  rely  upon  it.  The  evidence  was  sufficient  to  cast  upon 
the  defendants  the  burden  of  rebutting  the  presumption  arising 
from  the  evidence  and  the  pleadings;  and  they  having  failed 
to  do  this,  no  error  was  committed  in  refusing  to  nonsuit  on 
the  ground  tliat  the  managing  partner  had  no  authority  to 
bind  the  firm  by  this  contract. 

The  third  ground  upon  which  a  nonsuit  was  asked  for  it 
not  Bopported  by  the  evidence.  The  undisputed  evidence  is, 
that  the  managing  partner  of  the  firm,  on  several  occasions, 
advised  the  plaintiff  not  to  part  with  the  bonds,  and  assured 
him  that  they  were  good,  and  would  ultimately  advance  in  the 
market  Under  these  circumstances,  the  plaintiff  was  not 
guilty  of  laches  in  not  earlier  returning  the  bonds,  and  de* 
manding  the  price  paid:  Wooster  v.  Sage^  supm. 

The  judgment  should  be  affirmed,  with  costs. 

SrATim  ow  FBAUSi.  —Under  the  statute  of  fraode,  a  parol  promiM  to 
reoonTey  landa  ie  Toid,  whether  made  before  or  after  the  conTeyanoe  to  the 
freoiwor:  Oiearmm  t.  CaOan,  66  Miss.  467;  Sloaim  t.  Wooley,  48  N.  J. 
■4.4iL 
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hMxauB,  —  LtdiM  in  ming  for  a  tpeciito  perfomtaiiM  of  »  eontnot  for  tli» 
nk  of  roftl  oot»to  will  not  defeat  plaintiff,  if  inoh  delay  wae  the  remit  of  the 
aeti  of  def  endantiy  or  their  predeoeeeore  in  intereeti  in  attempting  to  deoeiT* 
the  plaintifl^  and  to  deprive  him  of  the  beneftt-of  hie  oontMot:  JConit  t.  OIf- 
My,  80  Old.  90;  18  Am.  St.  Rep.  101;  opmpare  extended  note  to  BtU  t.  Hud-^ 
•DNy  S  Id.  79(^-808^  mpon  the  snbjeot  of  laches  generallj. 
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1116  Nbw  Toek,  »).J 

OoxTBAor  TO  DO  WoEK  VFOM  Propbrtt  TO  THi  Xrtibb  SinBTAOnoii  om 

m  GwHBB,  and  in  the  beet  workmanlike  manner,  ie  eatiafied  by  doin^ 

ench  work  in  a  good  and  workmanlike  manner.    The  oWnor  oannot  aToid 

payment  by  arbitrarily  and  unreasonably  saying  that  he  ie  not  eatisflfid. 

J.  H.  V,  Amoldj  for  the  appellant 
Samuel  UtUermyerj  for  the  respondents. 

Brown,  J.  This  action  was  brought  to  recover  a  balance 
due  upon  a  written  contract,  by  which  the  plain tififs  were  to 
do  polishing,  staining,  and  rubbing  on  the  wood*work  of  two 
houses  owned  by  the  defendant,  and  also  for  certain  extra 
work  upon  the  same  houses.  The  defendant  denied  that  the 
contract  had  been  performed  by  the  plaintiffs,  or  that  anything 
was  due  them  from  him. 

The  contract  provided  that  the  work  was  to  be  done  '*  in 
the  best  workmanlike  manner,  under  the  supervision  of  Wil- 
liam  Packard,  superintendent,  and  to  the  entire  satisfaction 
of  William  Noble,  the  party  of  the  first  part,  owner."  The 
court  submitted  the  case  to  the  jury  under  a  general  charge, 
to  which  no  exception  was  taken,  and  which,  in  substance, 
instructed  the  jury  that  if  the  work  under  the  contract  was 
done  in  the  best  workmanlike  manner,  the  plaintiffs  would  be 
entitled  to  recover,  and  that  the  defendant  could  not  defeat 
such  recovery  by  unreasonably,  and  in  bad  faith,  saying  the 
work  was  not  done  to  his  satisfaction;  that  while  the  contract 
provided  that  it  was  to  be  done  to  the  owner's  satisfaction, 
that  clause  must  be  regarded  as  qualified  by  the  other  provis- 
ions of  the  contract,  that  it  was  to  be  done  in  the  best  work- 
manlike manner;  and  that  was  the  test  of  a  correct  and  full 
performance  of  the  contract. 

The  evidence  was  conflicting  upon  the  question  whether  the 
work  under  the  contract  was  done  in  a  workmanlike  manner, 
and  also  as  to  the  extra  work.  The  jury,  however,  found  a 
verdict  for  the  full  amount  claimed,  and  we  must  assume 
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that  (ha  resiilt  was  correct,  unless  the  court  erred  hi  its  con. 
struction  of  the  written  agreement.  While  no  exception  was 
taken  to  the  charge  of  the  court,  to  whicl^  I  have  referred,  the 
drfftndnut,  at  the  close-ot  tbci  charts,  requested -the  court  to 
instruct  the  jury  that  the  defendant  was  entitled,  under  the 
contract,  to  have  plaintiffs  do  the  work  "  to  his  entire  satis- 
faction before  the  plaintiffs  became  entitled  to  the  final  pay- 
ment." To  which  the  court  responded:  ''I  so  charge,  subject 
to  the  qualification  which  I  have  already  made.  He  must 
not  attempt  to  defeat  a  just  claim  by  arbitrarily  and  unreason- 
ably saying  he  is  not  satisfied.  The  work  must  be  dona 
according  to  the  contract''  To  this  ruling  the  defendant 
excepted,  and  this  exception  presents  the  principal  question 
in  the  case. 

The  ruling  of  the  court  was  correct  The  question  was  di- 
rectly presented  in  the  case  of  Bowery  NaU  Bank  v.  Mayor  ete.^ 
63  N.'  Y.  336.  In  that  case  the  certificate  of  the  '*  water  pur- 
veyor," that  the  stipulations  of  the  contract  were  performed, 
was  made  a  condition  precedent  to  payment  It  was  conceded 
that  the  contract  was  completed  and  performed,  but  the 
''water  purveyor"  declined  to  give  a  certificate.  The  plaintiff 
was  defeated  in  the  supreme  court,  but  in  this  court  the  judg- 
ment was  reversed,  the  court  saying:  "It  was  necessary  for 
them  [the  plaintiffs],  either  to  prove  upon  the  trial  the  mak- 
ing of  such  certificate,  or.  to  show  that  it  was  refused  unrea- 
sonably and  in  bad  faith.  It  was  unreasonable  to  refuse  it,  ii 
it  ought,  in  the  contemplation  of  the  contract,  to  be  given. 
In  such  contemplation  it  ought  to  have  been  given,  when,  in 
any  fact,  and  beyond  all  pretense  of  dispute,  the  state  of  things 
existed  to  which  the  water  purveyor  was  to  certify,  to  wit,  the 
full  completion  of  the  contract  in  each  and  every  one  of  its 
stipulations." 

That  when  the  parties  have  made  the  certificate  of  a  third 
person  of  the  performance  of  the  work  a  condition  precedent 
to  payment,  such  certificate  must  be  produced,  or  its  absence 
explained,  is  the  general  rule:  Smith  v.  Briggs,  3  Denio,  74. 
But  all  the  authorities  recognize  the  exception  that  when  such 
certificate  is  refused  in  bad  faith  or  unreasonably,  the  plaintiff 
may  recover  upon  proof  of  performance  of  the  contract:  Smith 
V.  Brady y  17  N.  Y.  176;  72  Am.  Dec.  442;  Thomas  v.  Fleury^ 
26  N.  Y.  26;  Wyckoff  v.  MeyerSy  44  Id.  145;  Nolan  v.  Whitney^ 
88  Id.  648;  UniUd  States  v.  Robeson,  9  Pet  328;  Smith  v. 
Wright,  4  Hun,  662;  WhiUman  v.  Mayor  etc,  21  Id.  121. 
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The  reason  for  the  exoeption  applies  with  much  greater 
foroe  where  the  work  is  to  be  done  to  the  satisfaction  of  the 
party  himself  than  to  cases  where  the  certificate  of  a  third 
party  is  required.  A  party  cannot  insist  on  a  condition  pre* 
cedent  when  he  has  himself  defeated  a  strict  performance: 
Butler  V.  Ttu^ker,  24  Wend.  449. 

In  this  case  Judge  Bronson  well  says:  ''The  defendant  does 
not  set  up  that  part  of  the  covenant  which  requires  the  work 
to  be  done  to  bis  satisfaction.  As  to  that  it  would  probably  be 
enough  for  the  plaintiff  to  aver  that  the  work  was  in  all  other 
respects  completed  in  pursuance  of  the  contract;  for  if  the  de- 
fendant was  not  satisfied  with  such  a  performance,  it  would 
he  his  own  fault.''  See  also  Duplex  Safety  Boiler  Co.  ▼.  Oar* 
den,  101  N.  Y.  887;  64  Am.  Rep.  709. 

None  of  the  cases  cited  by  the  appellant  hold  a  different 
rule.  Many  of  them  recognise  the  exception  I  have  pointed 
ouif  and  those  that  do  not  are  easily  distinguishable  from  the 
•case  under  consideration.  It  is  not  deemed  necessary  to  refer 
to  them  more  specifically. 

We  have  examined  the  other  questions  raised  by  the  ex* 
oeptions,  but  none  of  them  are  of  sufficient  importance  to 
•quire  discussion. 

The  judgment  should  be  affirmed,  with  ooets. 


OoNTRAon.  —  The  words  "  to  satUf action,"  and  nioh  liko  ■Tprwwiwi^  vwd 
In  oontraota,  most  receiTo  a  reasonable  oonstrtiction:  HawUm  v.  (TraAam*  149 
Mass.  284;  14  Am.  St  Rep.  432,  and  particnlarlj  oases  died  in  mote;  Pkmm 
J(fg.  Oa.  T.  Milii,  66  Mioh.  101;  Ckkmyi.  Mipptr.  61  K  J.  L.  1|  14  Am.  Sib 
Bep.666. 


Grbbnlakd  V.  Waddbll. 

[U«  Niw  TOBK.  SM.] 

A  Wn.L  PftoiyircBB  ah  Equttablb  Coktbbsioh  op  Rial  Bstatb  mo 
•OMALTT  when  it  devises  suoh  real  estate  to  the  ezecnton,  and  gii 
them  a  power  of  sale  for  the  purpose  of  disposing  ol  the  proeeeds  amoag 
designated  beneficiaries. 

Thb  DimBKNci  BETWBXN  AN  ExiouTOB  AVi>  A  Tbursb  n,  that  the  dtttlts 
of  the  former  pertain  to  the  office,  and  those  of  the  latter  to  the  person. 
When  a  discretionary  power  of  sale  is  given  to  an  ezeontor,  or  when,  ia 
the  sense  as  applied  to  trosts,  the  duties  imposed  are  «otiT%  the  exeoa* 
tors  will  be  deemed  trustees,  and  such  powers  cannot  be  ezeonted  hf  em 
administrator  with  a  wiU  annexed. 

Whbbb  Lands  abb  Dbvised  to  Ezxodtobs  with  Powxb  ov  8al% 
Rbsionatiom  or  Onb  or  Thbm  as  Tbostbb  and  the  appotntment  of 
other  as  trustee  in  his  place  does  not  relieve  the  tener  hem  ettnmMm 
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«C  tlie  trust  which  wm  devolved  on  him  in  viitne  of  his  office  of  execa« 
tor.  While  an  executor  remains  in  his  relation  as  snch,  the  ooort  cannot 
appoint  a  tmstee  to  snpersede  him  in  the  exercise  of  his  functions  of  ex« 
ecator. 

PKBPJETUITLBS.  —  A  Will  devising  and  bequeathing  property  to  execntors, 
with  power  to  sell  the  same,  and  pay  the  income  to  Mrs.  B.  daring  the 
joint  lives  of  herself  and  hushand,  and  in  case  Mrs.  B.  should  die  before 
her  hnsband,  leaving  living  issue,  then  to  pay  snoh  income  towards  the 
support  of  any  child  or  children  she  may  leave,  until  the  youngest  reaches 
twenty -one  yeard  of  age,  to  pay  all  of  such  property  that  may  be  left  to 
him  or  them,  and  if  none  of  such  children  attains  twenty-one  years  of 
age,  then  to  pay  said  property  to  testator's  brother,  creates  a  perpetuity 
forbidden  by  that  provision  of  the  Revised  Statutes  of  New  York  declar- 
ing that  the  ownership  of  personal  property  shall  not  be  suspended  for  a 
longer  period  than  two  lives  in  being  at  the  death  of  the  testator. 

BLBonoN. — Pbrsons  Benefttbd  btths  Equitablb  Oonvxrsiom  of  Rial 
B9TATB  iirzo  PsBsovALTT  BT  WiLL  may  elect  to  have  a  reconversion 
into  realty,  and  take  it  as  land,  rather  than  the  proceeds  of  it. 

Action  to  recover  upon  a  certified  bank  check  representing 
a  balance  alleged  to  be  due  on  the  purchase  price  of  real  estate 
conveyed  in  March,  1885,  by  the  plaintiff  to  the  defendant, 
Waddell.  Whether  the  plaintiff  was  entitled  to  recover  or  not 
depended  upon  the  title  to  the  property  thus  conveyed  being 
^  such  as  a  party  could  be  compelled  to  accept  under  a  con* 
tract  assuring  a  title  in  fee."  The  defendant  claimed  that  the 
deed  did  not  convey  him  a  good  title  to  one  third  of  the  prem- 
ises, and  he  had  tendered  a  reconveyance  to  plaintiff,  and  de* 
manded  repayment  of  the  money  he  had  paid.  At  one  time 
the  title  to  tiie  real  property  in  controversy  was  vested  in 
Agnes  Boerum,  who  thereafter  died,  in  the  year  1875,  leaving, 
as  her  heirs  at  law  and  next  of  kin,  her  brother,  Volkert  R. 
Boerum,  and  her  two  sisters,  Mrs.  Vanderveer  and  Mrs.  Bush. 
The  decedent  had  left  a  will,  by  which  she  had  appointed  her 
brother,  Volkert  R.  Boerum,  and  her  brother-in-law,  Charles 
H.  Vanderveer,  her  executors,  and  letters  testamentary  had 
issued  to  them.  That  portion  of  her  will  considered  in  the 
opinion  of  the  court  is  as  follows:  *' After  all  my  lawful  debts 
are  paid  and  discharged,  I  give  and  bequeath  and  devise  unto 
my  executors,  and  the  survivor  of  them,  all  and  singular  my 
estate  and  property,  real  and  personal,  to  have  and  to  hold 
the  same  in  trust,  to  receive  and  collect  the  rente,  issues,  and 
profits,  interest  and  income  thereof,  and  as  soon  after  my  de* 
cease  as  in  their  judgment  they  shall  deem  expedient  and  for 
the  best  interest  of  my  estate,  to  sell,  assign,  transfer,  dispose 
of  the  same  either  at  public  or  private  sale,  and  to  divide,  pay, 
and  distribute  the  proceeds  thereof,  together  with  the  whole  of 
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my  estate,  as  follows:  To  my  sister  Susan  Vanderveery  wife  of 
Charles  H.  Vanderveer,  one  equal  third  part  thereof;  to  my 
brother,  Volkert  R.  Boerum,  one  equal  third  part  thereof.  The 
remaining  one  equal  third  part  thereof  I  hereby  order  and 
direct  my  said  executors  safely  and  securely  to  invest  and  re* 
invest  from  time  to  time,  in  their  discretion,  upon  such  secu- 
rity and  in  such  manner  as  they  shall  deem  advisable  and 
proper,  to  receive  and  collect  the  interest  or  income  thereof, 
and  as  the  same  shall  by  them  be  so  collected,  to  pay  the  same 
to  my  sister  Adrianna  Bush,  wife  of  Charles  Bush,  for  and 
during  the  joint  lives  of  her  and  her  husband;  and  in  case  my 
said  sister  Adrianna  Bush  shall  die  before  her  said  husband, 
leaving  lawful  issue  surviving  her,  then  my  executors  shall, 
from  and  after  such  death,  pay  such  interest  or  income  thereof 
or  such  portion  of  such  interest  or  income  as  may  be  necessary, 
towards  the  support,  maintenance,  and  education  of  the  child 
or  children  of  my  said  sister  Adrianna  Bush,  until  the  young- 
«)st  child  shall  arrive  at  the  age  of  twenty-one  years;  and  on 
said  youngest  child  arriving  at  such  age,  my  said  executors 
shall  pay  and  transfer  to  the  child  or  children  that  shall  then 
be  living  the  whole  of  said  remaining  one  third,  with  its  accu- 
mulations, and  on  the  death  of  all  said  children  before  arriv- 
ing  at  such  age,  or  on  the  death  of  my  said  sister  Adrianna 
without  leaving  lawful  issue  her  surviving,  my  executors  shall 
pay  the  remaining  one  third,  with  its  accumulations,  to  my 
brother,  Volkert  R.  Boerum,  and  my  sister,  Susan  Vanderveer, 
to  be  divided  equally  between  them,  share  and  share  alike; 
and  in  case  my  said  sister  Adrianna  Bush  shall  survive  her 
husband,  Charles  Bush,  then,  on  the  death  of  her  said  husband, 
the  said  remaining  one  third,  with  its  accumulations,  shall  be 
paid  and  transferred  to  my  said  sister  Adrianna  Bush  abso- 
lutely, in  preference  to  any  other  disposition  thereof."  The 
executor  Vanderveer  died  in  1883.  In  February,  1884,  Vol- 
kert R.  Boerum  and  Susan  Vanderveer  conveyed  their  interest 
in  the  property  tp  Mrs.  Bush.  Afterwards,  upon  the  petition 
of  Boerum,  an  order  was  made  by  the  supreme  court  accepting 
his  resignation  as  trustee  of  such  will,  and  discharging  him 
accordingly,  and  appointing  Mrs.  Bush  trustee  under  the  will. 
Soon  afterwards,  she,  as  trustee,  made  a  deed  of  the  property 
to  one  Josslyn,  who  thereupon  reconveyed  it  to  her,  and  ahe 
then  conveyed  it  to  plaintiff.  Before  final  judgment  was  en- 
tered  in  this  case,  and  during  the  pendency  of  the  action,  a 
further  conveyance  was  made  by  Mrs.  Bush,  as  trustee,  to  the 
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plaintiff.    Plaintiff  bad  judgment  in  the  trial  coart|  which  waa 
reversed  by  the  general  term. 

Jesse  JohnsoTiy  for  the  appellant. 

A.  B,  Carrington^  for  the  respondents. 

Bradley,  J.  The  question  is,  whether  or  not  the  deed  of 
conveyance  made  by  the  plaintiff  to  the  defendant  Waddell 
was  effectual  to  convey  a  perfect  title  to  ih^  one  third  of  the 
premises  of  which  Agnes  Boerum  died  seised;  and  that  de- 
pends upon  the  result  of  the  inquiry,  whether  the  deeds  of 
Mrs.  Bush,  individually,  and  as  trustee  of  the  will  of  Agnes 
Boerum,  to  plaintiff,  conveyed  such  title  to  him. 

The  will  was  productive  of  an  equitable  conversion  of  the 
real  estate  of  the  testatrix  into  personalty,  and,  for  the  pur- 
pose of  the  execution  of  the  trusts  created  by  the  will,  it  must 
be  so  treated:  Kane  v.  Oott,  24  Wend.  640;  85  Am.  Dec.  641; 
Stagg  v.  Jackson,  1  N.  Y.  206;  Everitt  v.  Everitt,  29  Id.  39. 
By  the  terms  of  the  will  the  entire  estate  of  the  testatrix  was 
devised  and  bequeathed  to  the  executors,  and  they  were  given 
the  power  of  sale,  for  the  purpose  of  distributing  the  proceeds 
as  directed,  that  is  to  say,  two  thirds  of  the  amount  to  be  paid 
to  two  distributees,  and  the  income  of  the  other  third  to  Mrs* 
Bush  while  she  remained  the  wife  of  her  then  husband.  If 
she  survived  him,  she  was  to  take  the  corpus  of  the  fund;  and 
if  she  did  not,  it  was  to  go  to  her  lawful  issue,  if  she  left  any 
surviving  her  who  reached  the  age  of  twenty-one  years;  other- 
wise, it  should  go  to  her  brother,  Mr.  Boerum,  and  her  sister, 
Mrs.  Vanderveer. 

The  executors  took  no  title  to  the  real  estate  as  such.  They 
were  vested  with  a  power  to  deal  with  it  as  personal  estate  for 
the  purposes  of  the  execution  of  trusts  created  by  the  will; 
and  one  question  presented  is,  whether  the  power  of  sale  came 
within  the  duty  of  a  trustee,  as  distinguished  from  that  of  an 
executor.  The  question  as  to  where  is  located  the  line  be- 
tween the  duties  which  fall  upon  an  executoTi  and  may  be 
discharged  by  an  administrator  with  the  will  annexed,  and 
the  powers  which  must  be  executed  by  a  trustee,  has  been  in- 
volved in  some  uncertainty,  in  view  of  the  apparent  want  of 
harmony  in  judicial  opinion  upon  the  subject.  The  theory 
upon. which  the  distinction  seems  to  have  been  founded  is, 
that  the  duties  of  an  executor  pertain  to  the  office,  and  those 
of  a  trustee  to  the  person;  that  the  character  given  to  a  trustee 
has  relation  to  a  personal  trust,  while  that  of  an  executor  is 
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official  solely.  Hence  it  has,  in  the  more  recent  case  of  ifott 
V.  Ackerman^  92  N.  Y.  668,  been  said  by  Judge  Pinch,  in  speak- 
ing for  the  court,  that  **  where  the  power  granted  or  duty  in- 
volved imply  a  personal  confidence  reposed  in  the  individual 
over,  above,  and  beyond  that  which  is  ordinarily  implied  in 
the  selection  of  an  executor,  the  power  and  duty  are  not 
those  of  executors  virtuie  officii^  and  do  not  pass  to  the  admin- 
istrator with  the  «7ill  annexed";  and  when  a  discretionary 
power  of  sale  is  given  to  executors,  or  when,  in  the  sense  as 
applied  to  trusts,  the  duties  imposed  are  active,  the  executors 
will  be  deemed  trustees,  and  such  powers  cannot  be  executed 
by  an  administrator  with  the  will  annexed:  Cooke  v.  Plattj  98 
M.  Y.  35;  Ward  v.  Ward,  105  Id.  68. 

In  the  present  case,  the  real  estate  of  which  the  testatrix 
died  seised  became,  by  virtue  of  the  direction  in  her  will  to 
sell,  for  the  purposes  there  mentioned,  personalty  as  of  the  time 
of  her  death,  upon  the  principle  applicable  to  such  case,  that 
what  is  directed  to  be  done  by  the  will  may  be  regarded  as 
done  at  the  time  directed.  The  doctrine  of  equitable  conver- 
sion rests  upon  that  principle:  Pon)eroy*8  Eq.  Jui;.,  sec.  161. 
The  power  to  receive  the  rents  and  profits  of  the  land,  inter- 
mediate the  death  of  the  testatrix  and  the  sale,  did  not  qualify 
the  character,  as  personalty,  of  the  land  in  the  hands  of  the 
executors.  That  is  incidental  to  the  direction  to  sell,  and  the 
rents  and  profits  so  received  also  have  the  character  of  per- 
sonalty, and  are  assets  in  the  hands  of  the  executor:  Stagg  y. 
Jackson,  1  N.  Y.  206;  Lent  v.  Howard,  89  Id.  169.  The  title  to 
the  personalty  vested  in  the  executors  by  operation  of  law;  and 
to  accomplish  the  purpose  of  the  imperative  direction  in  the 
will  in  that  respect,  it  was  within  their  power,  and  imposed 
upon  them  as  a  duty,  by  virtue  of  their  office,  to  execute  the 
power  of  sale:  Loekman  v.  Reilly,  95  Id.  64;  Meakings  v,  Croni' 
well,  5  Id.  186;  Bogert  v.  Heriell,  4  Hill,  492.  As  the  conse- 
quence of  tins,  the  proceeds  of  the  sale,  when  received  by  the 
<?xecutors,  would  be  legal  assets  in  their  hands,  for  which  they 
would  be  required  to  account:  Hood  v.  Hood,  85  N.  Y.  561.  And 
if  any  duties  were  to  follow,  in  respect  to  one  third  of  the  fund, 
which  would  require  the  function  of  a  trustee  to  execute,  the 
executors,  as  such,  would  remain  responsible  for  it  until  the 
severance  in  some  manner  by  them  of  the  trust  fund:  In  r$ 
Hood,  98  Id.  363. 

We  have  proceeded  far  enough  to  show  the  relation  of  the 
executors,  as  such,  to  the  powers  given  by  the  will,  sufficiently 
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fur  the  purpose  of  the  question  here.  And  it  is  unnecessieiry 
to  consider  the  nature  of  the  duties  which  would  b«  assumed 
after  the  sale,  in  the  management  of  the  fund,  the  income  of 
which  they  were  directed  to  pay  Mrs.  Bush. 

The  power  of  sale  was  vested  in  the  executors;  and,  in  view 
of  the  later  authority  giving  construction  to  the  statute  in  that 
respect  (2  R.  S.,  p.  72,  sec.  22),  that  power  of  sale  would  be 
taken  by  an  administrator  with  the  will  annexed:  Mott  v.  Ach- 
erman,  92  N.  Y.  639.    It  is,  however,  contended  by  the  plain- 
tiff's counsel,  that,  notwithstanding  the  correctness  of  the 
proposition  just  steted,  the  power  given  to  sell  created  a  trust 
for  that  purpose,  and  as  such  came  within  the  jurisdiction  of 
the  supreme  court,  and  therefore  the  acceptance  of  the  resig* 
nation  of  Boerum  as  trustee,  and  the  appointment  of  Mrs. 
Bush  as  such  by  the  court,  pursuant  to  the  stetute,  was  efifeo- 
toal  to  vest  in  the  latter  the  power  to  make  the  sale:  1  R.  S., 
p.  730,  sees.  69-71.    There  is  no  doubt  about  the  power  of  the 
court  to  provide  the  means  for  the  execution  of  a  trust  when 
there  ceases  to  be  a  trustee  to  complete  it.    The  statute  pro- 
vides that  in  case  of  death  of  a  trustee  of  an  unexecuted  ex- 
press trust,  the  trust  shall  vest  in  the  court  of  chancery  (now 
in  the  supreme  court)  with  all  the  powers  and  duties  of  the 
original  trustee,  and  shall  be  executed  by  some  person  ap- 
pointed for  the  purpose  under  the  direction  of  the  court:  Id., 
see.  68.     And  that  provision  is  applicable  to  powers  in  trust: 
Id.,  p.  734,  sec.  102.     It  is  said  by  text  and  judicial  writers., 
to  the  effect  that  the  court  of  equity  will  not  permit  a  trust  to 
fail  for  want  of  a  trustee  to  execute  it.    This  means  that  the 
power  of  appointment  of  a  trustee  will  be  exercised  by  the 
court  when  occasion  properly  arises  requiring  it.    Such  were 
the  cases  of  Leggett  v.  Htmter,  19  N.  Y.  445;  Delaney  v.  Mc- 
Cormack,  88  Id.  174;  Farrar  v.  MeCue,  89  Id.  139;  Cooke  v. 
llatt^  98  Id.  35;  Rogers  v.  Rogers,  111  Id.  228.     And  they  are 
cited  by  counsel  to  support  the  contention  that  the  trustee  ap- 
pointed by  the  court  in  the  present  case  was  vested  with  the 
power  to  make  the  sale  and  conveyance  in  question.     It  may 
hi  observed   that  those  cases  presented  express  truste  and 
powers  in  trust  within  the  Revised  Statutes,  and  therefore  came 
wi^hin  the  statute  before  referred  to,  providing  for  the  appoint- 
ment of  trustees  to  execute  such  trusts,  and  the  appointments 
we*e  essential  for  the  execution  of  the  trusts.     The  power  of 
sal)  given  by  the  will  in  question  is  not  within  the  statutory 
Vr«Q  of  express  truste,  and  no  title  passed  to  the  executor  of 
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the  land  as  such;  and  ^^a  general  power  is  in  trust  when  anj 
person  or  class  of  persons  other  than  the  grantee  of  sach  power 
is  designated  as  entitled  to  the  proceed  s,  or  any  portion  of  the 
proceeds,  or  other  benefits  to  result  from  the  execution  of  the 
power":  1  R.  8.,  p.  784,  sec.  94. 

The  statute  upon  the  subject  of  trusts  is  not  applicable  to 
that  created  by  this  will,  although  analogous  principles,  to 
some  extent  at  least,  are  applied  to  those  of  personal  property: 
Kane  v.  Ootty  24  Wend.  640;  35  Am.  Dec.  641;  Cutting  v.  Cut- 
ting^ 86  N.  Y.  545.  It  may  be  assumed  that  the  power  is  in- 
herent in  the  supreme  court,  without  the  aid  of  the  statute,  to 
administer  trusts,  in  so  far  that  it  may,  upon  the  death  or  dis- 
ability of  a  trustee  of  an  unexecuted  trust,  appoint  another  to 
execute  it,  and  for  adequate  cause  may  remove  a  trustee  and 
supply  his  place  with  another  to  complete  the  execution  of  a 
trust.  This  proposition  is  not  applicable  to  an  executor,  so  far 
as  relates  to  the  duties  of  his  ofiSce  as  such.  As  applied  to 
him,  the  power  is  exclusively  in  the  probate  court. 

The  acceptance  of  the  resignation,  as  trustee,  of  the  person 
named  as  executor  in  the  will,  did  not,  therefore,  have  the 
effect  to  relieve  him  from  the  execution,  so  far  as  it  remained 
unexecuted,  of  the  trust  which  was  devolved  upon  him  by  vir- 
tue of  the  office  of  executor:  1  Perry  on  Trusts,  sec.  281;  In  re 
Van  Wycky  1  Barb.  Ch.  565;  Qaackenboss  v.  Sauthurick^  41  N.  Y. 
117.  While  his  relation  as  trustee,  as  distinguished  from  that 
of  executor,  may  be  treated  as  terminated  by  force  of  the  order 
of  the  court,  that  of  executor  remained.  And,  as  held  in  MoU 
V.  Ackerman,  supra,  the  power  to  make  the  sale  being  within 
the  functions  of  the  office  of  the  executor,  there  is  no  occasion 
to  extend  the  inquiry  whether  it  would  be  in  the  jurisdiction 
of  the  supreme  court  to  appoint  a  trustee  to  execute  such  a 
trust  or  power  as  that  in  question,  in  the  event  of  a  vacancy 
in  the  office  of  executor,  or  whether  the  power  must,  in  such 
case,  necessarily  be  executed  by  an  administrator  with  the  will 
annexed.  While  the  executor  remains  in  his  relation  as  such, 
the  court  cannot  appoint  a  trustee  to  supersede  him  in  the  ex- 
ercise of  his  functions  as  executor.  It  cannot  be  assumed, 
upon  the  findings  of  the  trial  court,  that  all  the  duties  of  that 
officer  had  been  discharged  by  him  at  the  time  his  resignation 
of  trustee  was  accepted  by  the  court.  The  conclusion  must 
follow  that  the  power  to  make  the  sale  and  conveyance  re- 
mained  in  the  executor,  and  that  Mrs.  Bush  did  not,  through 
her  appointment  as  trustee,  take  such  power.    This  was  the 
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ground  upon  which  the  general  term  placed  its  determination, 
and,  80  far  as  appears,  the  inquiry  there  was  not  extended  fur« 
ther  than  that. 

There  is  a  further  question  having  relation  to  the  validity 
of  the  provisions  of  the  will,  by  which  the  testatrix  sought  to 
give  the  fund  to  the  children  of  Mrs.  Bush,  if  she  left  any 
surviving  her,  and  in  the  event  there  mentioned.  This  ques- 
tion arises  upon  the  statute  which  provides  that  'Hhe  absolute 
ownership  of  personal  property  shall  not  be  suspended,  by  any 
limitation  or  condition  whatever,  for  a  longer  period  than  dur- 
ing  the  continuance  and  until  the  termination  of  not  more 
than  two  lives  in  being  at  the  date  of  the  instrument  contain- 
ing such  limitation  or  condition;  or  if  such  instrument  be  a 
will,  for  not  more  than  two  lives  in  being  at  the  death  of  the 
testator":  1  R.  8.,  p.  773,  sec.  1.  At  the  time  of  the  death  of 
the  testatrix,  Mrs.  Bush  had  no  children  living,  and  she  never 
has  had  any.  But  assuming  that  she  does  not  survive  her  hus- 
band, and  that  on  her  death  she  leaves  children  surviving  her 
under  the  age  of  twenty-one  years,  the  inquiry  arises,  whether 
the  limitation  over  to  them  is  valid,  and  that  depends  upon 
the  determination  of  the  further  question  whether  the  absolute 
ownership  would  then  vest  in  such  children.  If  it  would,  there 
would  be  no  unlawful  suspension.  Otherwise,  it  is  difficult  to 
see  how  the  provision  made  for  them  by  the  will  can  be  sup- 
ported. The  will  does  not,  in  terms,  give  the  fund  to  the  chil- 
dren, but  directs  the  executors,  in  the  events  mentioned,  to 
pay  it  to  them.  The  postponement  of  the  time  of  payment  of 
a  gift  is  not  important;  that  alone  will  not  qualify  the  absolute 
character  of  the  ownership.  The  vesting  of  it  is  suspended  if 
some  period  in  the  future  is  annexed  to  the  substance  of  the 
gift.  In  the  present  case,  the  conditions  upon  which  the  right 
of  the  children  to  take  the  fund  depend  are  to  or  may  arise  in 
the  future,  beyond  the  time  of  the  death  of  the  mother,  and 
the  contingency  is  undertnin.  The  children  must  reach  the 
age  of  twenty-one  years;  and  if  they  do  not,  the  fact  that  the 
direction  is,  that  the  fund  go  to  Mr.  Boerum  and  Mrs.  Vander- 
veer  is  not  consistent  with  the  vesting  of  the  absolute  owner- 
ship in  the  children  on  the  death  of  their  mother.  It  is  there- 
fore clear  that  in  the  case  supposed,  and  which  may  arise  if 
Mrs.  Bush  should  leave  children  her  surviving,  the  observance 
•f  the  direction  of  the  will  will  operate  to  suspend  the  absolute 
Dwnership  of  the  fund  for  some  period  of  time  after  her  death: 
BaUfwd  V.  Kabell,  3  Ves.  36tf;   PatUr$an  v.  EUis,  11  Wend. 
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269;  Warner  v.  Durante  76  N.  Y.  183;  Ddatiey  v.  McCormaeh. 
88  Id.  174, 183. 

Such  Buepension  being  for  a  time  not  dependent  upon  lives, 
and  not  more  than  two  in  being  at  the  time  of  the  death  of  the 
testatrix,  renders  the  limitation  over  void,  unless  it  is  saved 
bj  some  provision  of  the  statute.  We  find  none  in  its  support. 
While  the  suspension  of  the  absolute  power  of  alienation  of 
real  estate  may  be  extended  beyond  two  lives  limited,  so  as  to 
embrace  the  period  of  minority  of  a  child  to  whom  the  remain* 
der  is  limited,  and  such  suspension  may  be  created  by  a  con> 
tingent  limitation  of  the  fee  (1  R.  S.,  p.  723,  sees.  15,  16;  Id.» 
p.  726,  sec.  37),  our  attention  is  called  to  no  statute  qualifying  in 
that  or  any  manner  the  effect  of  the  provision,  before  referred 
to,  limiting  the  time  of  suspension  of  the  absolute  ownership  of 
personal  property.  The  consequence  seems  to  be,  that  the  di- 
rection of  the  testatrix,  by  her  will,  to  pay  the  fund  to  such 
children  in  the  event  mentioned,  or  on  their  failure  to  arrive 
at  the  age  of  majority  to  pay  it  to  Mr.  Boerum  and  Mrs.  Van- 
derveer,  was  in  contravention  of  the  statute,  and  void:  Maniee 
V.  ManicBy  43  N.  Y.  303.  It  follows  that  if  Mrs.  Bush  does  not 
survive  her  husband,  the  testatrix  will  have  died  intestate  ae 
to  that  fund;  or  in  case  the  power  of  sale  is  not  exercised  by 
sale  of  the  land  during  her  life,  the  intestacy  may  be  applicable 
to  it  as  real  estate;  and  such  property,  either  as  land  or  per- 
sonalty, will,  unless  given  other  direction  in  the  mean  time  bj 
those  having  contingent  interest  in  it,  go  to  the  heirs  or  next 
of  kin  of  the  testatrix,  —  those  who  were  such  at  the  time  of 
the  death  of  the  testatrix,  —  and  not  to  those  who  will  be  such 
at  the  time  the  contingency  occurs  which  produces  the  in- 
testacy: 1  R.  S.  751;  2  Id.  96;  Hoes  v.  Van  Hoesen,  1  Barb.  Ch. 
879;  In  re  Kane,  2  Id.  375. 

Such  issue  of  Mrs.  Bush,  if  she  should  leave  any  her  surviv- 
ing, will,  therefore,  have  no  interest  in  this  fund  or  property 
derived  from  the  provisions  of  the  will;  and  in  the  event  she 
does  not  survive  her  husband,  her  interest  is  limited  to  a  life 
estate,  or  to  the  income  of  the  fund  during  her  life.  As  a  con- 
sequence, then,  and  in  that  case,  her  brother  and  sister  will  be 
the  only  heirs  and  next  of  kin  of  the  testatrix. 

They  have  conveyed  and  transferred  their  unconditional 
and  contingent  interest  in  the  property  to  her.  By  that  con* 
veyance  Mrs.  Bush  acquired  the  entire  beneficial  interest  in  the 
property.  This  enabled  her  individually  to  convey  it  to  the 
plaintiff.     Her  deed  to  the  plaintiff  had  the  effect  to  vest  in 
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him  the  title  to  the  land.  Since  all  the  parties  having  any 
beneficial  interest  in  it  or  its  proceeds  have  thus  joined  in  and 
made  the  conveyance,  there  remains  no  occasion  for  the  exer- 
cise of  the  power  of  sale  given  by  the  will;  and  upon  the  prin« 
caple  that  the  beneficiaries  in  the  equitable  conversion  of  real 
property  into  personalty  may  effectually  elect  to  have  a  recon- 
version into  realty  and  take  it  as  land,  rather  than  the  proceeds 
of  it,  we  think  the  exercise  of  such .  power  of  sale  may  be 
deeoQed  dispensed  with  and  defeated:  Story's  Eq.  Jur.,  sec. 
793;  Hetul  v.  Barber j  69  N.  Y.  1;  Prentice  v.  Jatwwn,  79  Id. 
478;  Armetrmg  v.  McKelveyy  104  Id.  179. 

In  this  case  the  beneficiaries  are  in  a  situation  to  ^do  so,  aa 
the  title  of  the  property,  treating  it  as  land,  was  in  thooe  three, 
brother  and  two  sisters,  or  some  of  them,  and  was  nowhere  else. 
There  is,  therefore,  no  intervening  right  of  any  other  party  to 
be  prejudiced.  The  contingent  and  unconditional  estates  were 
united  in  Mrs.  Bush  by  the  conveyance  to  her.  These  views 
lead  to  the  conclusion  that  the  defendant  has  taken,  by  the  con- 
veyance to  him,  the  title  which  the  plaintiff  undertook  to  con- 
vey. But  as  the  determination  is  made  upon  a  ground  not 
presented  to  or  considered  by  the  court  below,  the  plaintiff 
should  not  have  costs. 

The  order  of  the  general  term  should  be  reversed,  and  the 
judgment  entered  upon  the  decision  of  the  trial  court  affirmed. 

EQurrABLB  CoHVCBSiON.  —  As  to  the  law  respecting  the  subject  of  eqnita* 
ble  conversion  of  real  property  into  personalty,  or  mce  versa:  Bowai'd  v, 
PeoKy,  128  IlL  430;  anU^  p^  120,  and  note. 

Pkrfxtuitiis.  —  As  to  what  pei^etnities  are  forbidden  in  the  United 
States  of  America:  Extended  note  to  Bamum  v.  Barnumj  90  Am.  Dec.  101- 
106;  Mandlebawn  v.  MeDondl,  29  Mich.  78;  18  Am.  Rep.  61;  Kent  v.  Dun- 
ham, 142  Mass.  216;  66  Am.  Rep.  667;  Beardsley  v.  Selectmen  </  Biidgepori, 
63  Conn.  489;  65  Am.  Rep.  152;  Mifflin'$  ApptxU,  121  Pa.  St.  205;  6  Am.  St. 
Rep.  781,  and  note. 

EzxouTORS  HATE  A  TwoFOLD  CAPAdTr,  that  of  tmstees  and  that  of  ex- 
•entors:  Kote  to  Lotkwood  y,  Slradley,  12  Am.  Deo.  103.  Whore  a  power  of 
sale,  given  by  a  will  to  exedutors,  of  necessity  implies  a  trust  in  the  indi- 
TtdnaU  who  are  named  as  executors,  such  power  cannot  be  exercised  by  an- 
other than  the  executors  themselves;  but  where  a  power  is  given  to  an  executor 
ratkme  officii,  it  may  be  exercised  by  any  one  who  may  succeed  to  the  ofiBce: 
Joralenum  t.  Van  Riper,  44  K.  J.  £q.  299.  But  in  Davie  v.  Hoover,  112  Ind. 
423,  the  general  rule  is  laid  down,  that  an  administrator  with  a  will  annexed 
takes  all  the  power  under  the  will  which  would  have  devolved  upon  an  ex- 
ecutor, had  one  been  named.  A  power  of  appointment  cannot  be  delegated 
to  another:  Hood  ▼.  Haden,  82  Va.  588;  compare  Wcofteeke  ▼.  Lemboa,  71  IlL 
91;  22  Am.  Rep.  85.  A  court  of  equity  may  remove  a  trustee,  bat  not  a» 
•xeentor:  BoUee  v.  BoUee,  44  N.  J.  1^.  386. 
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Goodrich  v.  New  York   Central  and  Hudson 

EiVBR  Railroad  Company. 

ru6  New  York,  896.  J 

EaILBOAD    COICPANY    UsiNO    THB    CaRS    OV     AlTOTHSR    CORPORATION    UTOV 

ire  Road  is  Bound  to  inspect  them  just  as  it  wonld  inspect  its  oVn 
cars.  This  duty  it  owes  as  master  to  its  servants,  and  it  is  responsible 
to  them  for  the  consequence  of  such  defects  as  wonld  have  been  discoT- 
ered  by  ordinary  inspection.  This  examination  of  the  oars  of  other 
roads  must  be  perfonued  before  they  are  placed  in  trains,  or  forniahed 
to  employees  to  be  used. 

Bkplotkss  of  a  Railroad  Comfant,  whbk  thb  Cars  of  Another  Raii.- 
BOAD  ARB  Furnished  to  Thbm  for  Usb,  have  the  right  to  assume 
that,  af  f ar  as  ordinary  care  can  accomplish  it,  the  cars  are  suitably 
equipped  with  safe  and  suitable  appliances  for  the  discharge  of  their 
duty,  and  that  they  are  not  to  be  exposed  to  risk  and  danger  through  the 
negligence  of  their  employer. 

It  is  mot  tub  Dutt  of  thb  Brakbmen  of  a  Railroad  Compamt  to  Bjc« 
AMINE  Cars  to  Ascertain  whbthbr  thb  Couplino  Appliances  are 
in  proper  condition  before  undertaking  to  make  the  coupling^  The  daty 
of  the  examination  in  the  first  instance  rests  on  the  master. 

Dboreb  of  Vioilancb  Requirbd  from  a  Railway  CoRPORAnoN  ni  thb 
Examination  of  the  Cars  of  Another  Railway,  which  it  fnmiahee 
to  its  employees  for  their  nse,  to  ascertain  that  snch  cars  are  safe,  is 
measured  by  the  danger  to  be  apprehended  and  avoided. 

Bbakkman  of  a  Railway  Company  does  not  Assume  the  Risk  of  bb> 
ING  Injured  by  the  coming  together  of  oars  which  he  is  couplings  if 
they  could  not  have  come  together  if  the  hampers  ^d  been  ia  proper 
condition.  * 

Contributory  Nbqlioencb.  —  A  Brakeman  Who  n  ni  tkb  Act  of 
Coupling  Cars,  and  who,  when  the  oars  are  four  or  five  feet  spart»  aeee 
that  the  bumper  of  the  moving  oar  is  lower  than  that  of  the  stationacy 
car,  is  not,  as  a  matter  of  law,  to  l>e  adjudged  guilty  of  eontribntory 
negligence  in  attempting  to  make  the  oonpling.  When  the  whole  trans- 
action is  the  occurrence  of  a  moment,  a  man  is  not  to  be  held  respon- 
sible  if  he  errs  as  to  the  estimate  of  the  danger  confronting  him. 

Action  to  recover  damages  for  injuries  to  plaintiff  while  a 
brakeman  in  the  employ  of  the  defendant.  On  October  17, 
1882,  plaintiff,  with  other  employees  of  the  defendant,  was 
directed  to  take  charge  of  a  circus  train  which  was  to  come 
upon  defendant's  road  over  the  New  England  road.  Between 
seven  and  eight  o'clock  in  the  evening,  the  conductor  directed 
plaintiff  to  couple  some  of  the  cars  of  the  circus  train  to  some 
stationary  cars  on  the  same  track.  The  plaintiff  undertook 
to  comply  with  the  conductor's  orders.  In  so  doing,  he  stood 
on  the  east  side  of  the  track,  and  the  cars  were  moving  slowly. 
It  was  dark,  and  he  had  a  lantern.  When  the  cars  were 
within  a  few  feet  of  each  other,  and  he  had  stepped  betweea 
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tiiem  to  ineert  the  link,  which  was  in  the  bumper  or  draw- 
head  of  the  moving  car,  into  the  bumper  or  the  draw-head  of  the 
stationary  car,  he  observed  that  the  bumper  of  the  moving 
car  was  lower  than  that  of  the  stationary  car.  He  thought 
by  raising  the  link  it  would  enter  the  bumper  of  the  stationary 
car.  In  this  he  was  mistaken.  The  bumper  of  the  moving 
car  passed  under  that  of  the  stationary  car,  and  in  attempting 
to  withdraw  his  hand,  it  was  caught  between  the  dead-woods, 
and  severely  injured.  The  purpose  of  these  dead-woods  was 
to  prevent  the  cars  coming  together,  and  to  thus  protect  per- 
sons standing  between  them.  The  bumper  on  the  moving  car 
was  lower  than  that  on  the  stationary  car,  and  its  being  so 
much  lower  was  caused  by  a  staple  or  strap  being  broken. 
The  link  in  the  bumper  at  the  time  of  the  accident  was 
straight;  after  that  a  crooked  link  was  used,  and  the  coupling 
made. 

Amasa  J.  Parker^  for  the  appellant 
EamilUm  Harris^  for  the  respondent 

Brown,  J.  It  was  decided  in  Oottlieb  v.  New  York  etc.  R,  R. 
Co.j  100  N.  Y.  462,  that  a  railroad  company  is  bound  to  in- 
spect the  cars  of  another  company  used  upon  its  road,  just  as 
it  would  inspect  its  own  cars;  tnat  it  owes  this  duty  as  mas- 
ter, and  is  responsible  for  the  consequences  of  such  defects  as 
would  be  disclosed  or  discovered  by  ordinary  inspection;  that 
when  cars  come  to  it  from  another  road,  which  have  defects, 
▼isible  or  discernible  by  ordinary  examination,  it  must  either 
remedy  such  defects  or  refuse  to  take  them.  This  duty  of  ex- 
amining foreign  cars  must  obviously  be  performed  before  such 
cars  are  placed  in  trains  upon  the  defendant's  road,  or  furnished 
to  its  employees  for  transportation.  When  so  furnished,  the 
employees,  whose  duty  it  is  to  manage  the  trains,  have  a  right 
to  assume  that  so  far  as  ordinary  care  can  accomplish  it,  the 
cars  are  equipped  with  safe  and  suitable  appliances  for  the 
discbarge  of  their  duty,  and  that  they  are  not  to  be  exposed 
to  risk  or  danger  through  the  negligence  of  their  employer. 
The  defect  complained  of  in  this  case  was  obvious  and  dis- 
cernible to  the  most  ordinary  inspection,  and  could  have  been 
easily  remedied.  It  is  argued  by  the  defendant  that  it  had 
fulfilled  its  duty  when  it  had  furnished  for  the  use  of  its  em- 
ployees crooked  links,  which  could  be  used  in  coupling  together 
ears  upon  which  the  bumpers  were  of  different  heights.    We 
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do  not  think  that  in  this  case  that  fulfilled  the  measure  of  de* 
fendant's  obligation.  It  could  not  be  so  held,  unless  it  was 
the  duty  of  the  plaintiff  to  examine  and  inspect  the  cars  ta 
ascertain  whether  the  coupling  appliances  were  in  proper  con* 
dition.  The  duty  of  examination,  like  the  duty  of  furnishing 
proper  machinery  and  appliances  in  the  first  instance,  rests 
upon  the  master:  Fuller  v.  Jewett^  80  N.  Y.  46;  36  Am.  Repw 
676;  Gottlieb  v.  New  York  etc.  R.  R.  Co.^  supra. 

And  the  degree  of  vigilance  required  from  a  railroad  corpo- 
ration in  this  respect  is  measured  by  the  danger  to  be  appro* 
bended  and  avoided:  Ellis  v.  New  York  etc.  R.  R.  Co.^  96  N.  Y. 
646;  Baiters  v.  Delaware  &  H.  C.  Co.,  8  Hun,  838.  While  in 
the  case  of  corporations  the  performance  of  this  duty  must  be 
committed  to  employees,  there  is  no  presumption  that  it  rests 
upon  any  particular  individual.  It  is  not  within  the  apparent 
scope  of  a  brakeman's  duty,  and  does  not  necessarily  rest  upon 
him.  In  the  absence  of  all  evidence  upon  the  subject,  we  can* 
not,  therefore,  presume  that  the  examination  and  inspection 
of  the  particular  cars  in  question  had  been  committed  to  the 
plaintiff,  and  unless  it  had,  he  had  a  right  to  assume  that  the 
master's  duty  had  been  performed  by  those  having  it  in  charge^ 
and  that  the  coupling  appliances  upon  the  cars  were  adequate 
to  the  performance  of  his  work  without  extraordinary  risk  or 
danger. 

It  is  further  contended  by  defendant  that  the  accident  was 
one  of  the  ordinary  risks  of  plaintiff's  employment,  and  was 
liable  to  happen  in  coupling  any  cars.  Some  evidence  to 
which  our  attention  is  called,  given  by  plaintiff  on  his  cross* 
examination,  standing  alone,  would  give  some  color  to  this 
claim,  but,  read  in  connection  with  the  other  testimony,  shows 
that  it  is  only  when  the  cars  are  propelled  against  each  other 
with  great  force  that  the  dead-woods  are  liable  to  come  to- 
gether, and  thus  endanger  the  brakeman  making  the  coupling. 

The  evidence  is,  that  when  the  moving  cars  are  backed  upon 
the  stationary  car  at  a  slow  rate  of  speed,  or  at  a  speed  ordi- 
narily used  in  making  couplings,  that  the  bumpers  or  draw- 
heads  will  take  the  whole  shock,  and  the  dead-woods  will  not 
meet,  but  there  will  be  a  space  between  them  of  from  two  to 
eight  inches.  Doubtless,  the  danger  of  injury  arising  from 
the  engineer's  backing  the  train  upon  the  stationary  car  with 
great  force  is  a  risk  which  the  brakemen  must  assume,  and 
for  which  the  corporation  would  not  be  responsible^  but  thai 
was  not  the  risk  to  which  the  plaintiff  was  exposed* 
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Tbe  evidence  is,  tbat  the  train  was  backing  up  slowly,  and 
at  a  rate  of  speed  that  would  not  have  brought  the  dead-woods 
in  contact  if  the  bumper  had  been  in  order.  Because  the 
bumper  of  the  moving  car  was  defective,  and  hung  lower  than 
it  should  have  done,  it  passed  under  the  bumper  of  the  station- 
mry  car,  and  permitted  the  dead-woods  to  come  together. 

The  defective  bumper  was  thus  shown  to  have  been  the 
proximate  cause  of  the  accident.  It  was  literally  the  causa 
causans.  Its  immediate  effect  was  to  permit  the  dead-woods 
of  the  two  cars  to  come  together,  and  the  plaintiff  was,  from 
tbat  cause,  exposed  to  a  danger  not  within  the  ordinary  risks 
of  his  employment. 

This  result  was  traceable  directly  to  the  defendant's  failure 
to  provide  the  moving  car  with  bumpers  in  good  order,  and 
unless  the  proof  showed  (which  it  did  not)  that  plaintiff  him- 
eelf  was  in  some  way  responsible  for  that  condition  of  the  car, 
the  negligence  of  the  defendant  was  established. 

The  question  as  to  the  plaintiff's  contributory  negligence 
was,  I  think,  one  of  fact  for  the  jury.  He  testified  that  when 
the  cars  were  four  or  five  feet  apart,  he  saw  that  the  bumper 
of  the  moving  car  was  lower  than  the  bumper  of  the  stationary 
car.  It  does  not  appear  that  he  observed  that  it  would  pass 
under  the  bumper  of  the  stationary  car,  or  that  there  was  any 
danger  that  the  dead-woods  would  come  together.  On  the 
contrary,  he  appears  to  have  thought  that  the  coupling  could 
be  made  with  the  straight  link  that  was  in  the  draw-head. 
He  had  a  right  to  assume  that  fact,  and  that  the  coupling 
appliances  were  in  good  order.  It  was  only  at  the  moment 
that  the  cars  were  about  to  collide  that  he  discovered  his 
error. 

The  court  cannot  affirm  that,  for  such  an  error  of  judgment, 
induced  as  it  was  to  some  extent  by  defendant's  neglect,  he  is 
to  be  held  to  have  been  careless.  Under  such  circumstances, 
when  the  whole  transaction  is  the  occurrence  of  a  moment,  a 
man  is  not  to  be  held  responsible  if  he  errs  as  to  the  estimate 
of  the  danger  that  confronts  him.  If  he  acts  the  part  of  a 
prudent  man,  willing  to  and  intending  to  perform  the  duty  to 
which  he  has  been  assigned,  he  has  done  all  that  the  law  de- 
mands of  him,  and  whether  he  acted  such  a  part,  under  the 
circumstances  of  this  case,  was  for  the  jury  to  determine. 

The  judgment  of  the  general  term  should  be  reversed,  and  a 
new  trial  grantedi  with  costs  to  abide  event. 
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not  liable  on  the  note,  nnless  all  the  members  of  the  firm  au- 
thorised and  consented  to  the  indorsement,  and  that  the  bur- 
den was  on  the  defendant  to  establish  authority  in  Buchman 
to  make  the  indorsement;  2.  That,  assuming  that  the  firm 
authoriced  the  indorsement,  it  was,  in  effect,  an  appropriation 
of  partnership  property  to  the  payment  or  the  debt  of  an  iodi- 
▼idual  partner  made  when  the  firm  was  insolvent,  and  hence 
«  fraud  upon  the  firm  creditors;  3.  That  there  was  a  fraudu* 
lent  misstatement  in  the  deed  of  assignment  of  the  nature  of 
the  liability  of  the  assignors  upon  the  note. 

I  shall  briefly  discuss  these  questions  in  the  order  in  which 
they  are  stated. 

The  plaintiffs  have  cited  a  multitude  of  authorities  to  show 
that  a  holder  of  a  note  of  a  firm  given  by  one  partner  for  hia 
private  debt,  or  for  a  matter  outside  of  the  firm  business,  and 
known  to  be  such  by  the  holder,  must,  in  an  action  upon  the 
note  against  the  firm,  prove  that  the  other  partners  who  did 
not  sign  consented  to  be  bound  by  the  contract.  Such  is  un- 
doubtedly the  law.  Each  partner  is  the  agent  of  the  firm  only 
s,s  to  matters  within  the  scope  of  the  partnership  business; 
and  if  one  partner  gives  a  partnership  note  for  his  own  debt 
without  the  consent  of  his  -oopartnerB,  it  is  void  in  the  hands 
of  any  party  having  knowledge  of  the  purpose  for  which  it 
was  given.  Such  a  note  does  not  bind  the  other  partners  with* 
out  their  consent,  and  the  burden  of  establishing  such  consent 
•rests  on  the  holder  of  the  note. 

The  respondents  do  not  deny  these  legal  propositions,  but 
they  do  deny  their  application  to  this  action.  They  would  be 
applicable,'  and  full  effect  would  be  given  to  them,  if  Nathan 
was  suing  the  firm  on  the  note,  and  the  firm  liability  was  de- 
nied. But  the  issue  here  is  a  very  different  one  from  what  it 
would  be  in  an  action  by  Nathan  against  the  firm. 

The  plaintiffs,  and  not  the  firm,  are  here  attacking  the  ▼&- 
lidity  of  the  note.  As  between  Nathan  and  the  firm,  the  firm 
liability  and  the  validity  of  the  indorsement  is  admitted. 
Nathan  is  not  called  upon  to  prove  anything.  He  is  not  « 
party  to  the  suit,  and  is  not  before  the  court  in  any  capacity, 
and  cannot  be  heard.  The  issue  is  solely  between  the  plain* 
tiffs  and  the  assignee.  The  attack  is  upon  the  assignee's  title 
to  the  firm  property,  and  to  his  right  to  administer  upon  it  nn* 
der  the  trust  deed.  The  trust  deed  is  alleged  to  be  fraudulent 
because  of  the  admission  and  direction  to  pay  a  fictitious  debt. 
The  admission  of  the  validity  of  the  indorsement  is  the  fraudu- 
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lent  act  which  plaintiffs  claim  destroys  the  assignee's  title  to 
the  property.  In  substance,  plaintiffs  allege  that  the  assignee 
18  not  entitled  to  retain  the  firm  property  and  dispose  of  it  in 
accordance  with  the  terms  of  the  assignment,  for  the  reason 
that  the  pnrpose  to  which  he  is  directed  to  apply  it  is  a  fraudn* 
lent  one,  and  the  fraud  is  alleged  to  consist  in  directing  the 
payment  of  a  debt  for  which  the  firm  was  not  liable,  and  which 
in  in  fact  a  debt  or  liability  of  an  individual  member  of  the 
firm.  Obviously  upon  such  an  issue  the  burden  is  upon  the 
plaintiffs  to  establish  their  complaint.  Among  all  the  cases 
cited  in  the  appellants'  brief,  there  is  not  a  single  authority 
holding  that  in  an  action  of  this  character  the  burden  is  on 
the  assignee  to  prove  the  validity  of  the  assignment^  or  the  Ua- 
bility  of  the  firm  for  the  debts  the  assignee  is  directed  to  pay. 
None,  I  think,  can  be  found.  The  assignment  is  valid  upon 
its  face,  and  the  presumption  as  to  its  entire  validity  must  pre- 
vail until  the  contrary  appears  by  evidence;  and  in  this  action 
an  inference  cannot  be  drawn  that  the  firm  are  not  liable  on 
the  note  from  proof  of  the  fact  that  it  does  not  represent  a 
firm  debt,  because  non  constat  it  may  have  been  indorsed  with 
the  consent  and  by  direction  of  all  the  members  of  the  firm, 
and  that  fact  must  be  negatived  before  the  assignee  is  put  upon 
his  defense.  In  the  absence  of  all  evidence  on  that  question, 
the  only  proof  before  the  court  was  the  acknowledgment  of  the 
debt  in  the  assignment,  and  the  presumption  of  the  validity  of 
that  instrument  required  the  court  to  assume  the  consent  of 
the  firm  to  the  indorsement.  Fraud  cannot  be  presumed.  It 
must  be  proven,  and  if  there  is  left  room  for  the  inference  of 
an  honest  intent,  the  proof  of  fraud  is  wanting:  Shultt  v.  Hoag' 
land,  85  N.  Y.  469;  Baird  v.  Mayor  etc.,  96  Id.  667;  KingsUy 
T.  Ciiy  of  Brooklyn,  78  Id.  215;  Bank  of  Silver  Creek  v.  TcdeoU^ 
22  Barb.  550;  Crook  v.  Rindekopf,  106  N.  Y.  476. 

The  evidence  on  this  branch  of  the  case,  so  far  from  afford- 
ing the  appellants  ground  for  an  exception,  would  not  have 
Bostained  a  finding  that  the  indorsement  was  without  the  firm 
consent.  On  that  question  the  plaintiffs  introduced  no  evi« 
dence. 

But  it  is  argued  the  note  may  have  been  indorsed  with  the 
consent  of  all  the  partners,  and  be  a  valid  contract  between 
them  and  the  holder;  still  as  it  was  made  when  the  firm  was 
insolvent,  and  to  secure  a  liability  of  an  individual  partner,  it 
is  in  law  fraudulent  against  the  firm  creditors.  Menagh  r. 
WhitweU,  52  N.  Y.  146,  11  Am.  Rep.  683,  is  the  principal  an- 
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tbority  eited  to  sustain  this  claim.  That  action  was  one  finr 
the  oon version  of  property  against  the  sheriff  of  Ontario 
County^  and  arose  out  of  sales  of  firm  property  under  exe- 
cutions in  fayor  of  firm  creditors.  The  plaintiff  made  title 
to  four  fifths  of  the  property  through  a  sale  of  the  interest  of 
two  of  the  partners  under  chattel  mortgages  given  by  said 
partners  to  their  individual  creditors  when  the  firm  was  insol- 
vent. Before  the  executions  were  issued  to  the  sheriff,  the  re* 
maining  partner  sold  and  transferred  his  interest  in  the  firm 
property  to  a  person  not  a  member  of  the  firm.  The  plaintiflT 
had  judgment,  which  was  afiirroed  at  the  general  term.  It  was 
sought  in  this  court  to  sustain  the  judgment  on  the  theory  thai 
as  the  equities  of  firm  creditors  can  only  be  worked  out  against 
firm  property  through  the  equities  of  the  partners,  that,  as  all 
the  members  of  the  firm  had  severally  conveyed  to  different 
persons  their  respective  interests  in  the  firm  property  before 
the  levy  by  the  sheriff,  the  equities  of  the  partners  to  have  the 
property  applied  to  pay  firm  debts  had  been  released  or  waived, 
and  with  them  had  gone  the  equity  of  the  creditors  that  was 
dependent  upon  them,  and  consequently  the  purchaser  from 
the  individual  partners  had  become  vested  with  the  corpus  of 
the  property.  This  claim  was  aRserted  on  the  authority  of 
Coover's  Appeal^  29  Pa.  St.  9;  70  Am.  Dec.  149.  The  absurd 
results  which  would  follow  such  a  rule  were  shown  by  the 
opinions  of  judges  Rapallo  and  Allen,  and  this  court  held  that 
the  purchaser  took  only  the  interests  of  each  partner  after  the 
firm  debts  were  paid  and  the  equities  between  the  partners  ad- 
justed, and  that  the  corpus  of  the  property,  notwithstanding 
the  transfer  by  the  several  partners  of  their  individual  interest, 
still  remained  firm  property,  and  subject  to  levy  on  execution 
against  it  by  firm  creditors.  In  that  case  the  firm  were  not 
liable  to  the  mortgagees,  through  whom  plaintiff  made  her 
title,  and  there  was  no  transfer  of  firm  property  to  pay  a  debt 
of  the  firm;  and  it  is  not  an  authority  in  a  case  where  the  firm 
has  made  itself  liable  for  the  debt  which  the  firm  property 
was  appropriated  to  pay. 

The  rule  that  it  is  a  fraud  upon  firm  creditors  for  a  mem- 
ber of  a  firm  to  take  firm  property,  and  apply  it  to  his  indi* 
vidual  debt,  or  for  an  insolvent  firm  to  apply  firm  property  to 
the  payment  of  the  debt  of  any  individual  partner,  is  well 
settled:  Ransom,  v.  Van  DevenUry  41  B^b.  807;  Wilson  v. 
Robertson,  21  N.  Y.  587. 

But  the  question  here  is,  Do  the  facts  bring  this  case,  ooQ< 
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clnaiTely,  within  that  rule?  There  is  no  principle  of  law 
whioh  forbids  a  partnership  from  entering  into  obligations  ont-^ 
side  of  the  scope  of  the  partnership  business,  provided  it  i» 
dona  with  an  honest  purpose,  and  with  the  consent  of  all  tho- 
members  of  the  firm.  And  partnership  property  may  be  trans- 
ferred to  pay  a  joint  debt  for  which  the  firm  is  liable,  outside- 
of  the  partnership  business,  and  the  joint  creditors  will  obtain, 
a  good  title  to  the  property:  Saunders  v.  SeiUy^  105  N.  Y.  IS- 
IS; 59  Am.  Rep.  472.  And  when  there  is  a  good  considera* 
lion  to  support  a  contract  of  the  firm,  outside  of  the  scope  of 
the  firm  business,  I  take  it,  a  firm  creditor  having  no  liei^ 
upon  the  firm  property  has  no  legal  ground  for  complaint  if 
firm  property  is  appropriated  to  pay  such  obligation,  evei^ 
though  the  firm  was  insolvent  at  the  time  it  entered  into  the 
oontract.  The  contract  being  legal,  and  there  being  no  actual 
fraud,  it  may  be  enforced  against  the  firm,  and  hence  it  is  not 
fraudulent,  in  law,  if  firm  property  is  applied  to  pay  the  debt* 
We  must,  in  considering  this  branch  of  the  case,  assume  the 
firm  to  be  liable  on  the  note  when  the  assignment  was  made; 
and  we  are  thus  brought  to  the  question  whether  the  proof  a» 
to  the  circumstances  under  which  that  liability  was  contracted 
was  such  as  to  establish,  against  firm  creditors,  fraud,  either  in 
law  or  in  fact  If  the  proof  had  shown  that  Nathan  knew  of 
the  insolvency  of  the  firm,  at  the  time  he  renewed  the  note^ 
and  that  an  assignment  was  then  impending,  or  had  there  beei^ 
no  consideration  for  the  indorsement,  a  difierent  conclusioi^ 
would  have  been  permitted.  But  there  was  no  evidence  thai 
Nathan  knew  the  firm  was  insolvent,  and  it  appeared  that^ 
upon  accepting  the  renewal  note,  he  surrendered  the  old  note 
and  extended  the  time  for  the  payment  of  the  debt  for  one 
year.  This  made  him  a  holder  for  value,  and  constituted  a. 
good  consideration  for  the  new  note:  National  Bank  v.  PUicep, 
86  N.  Y.  444. 

In  Menagh  v.  Whitwellj  52  N.  Y.  146,  11  Am.  Rep.  688,  and' 
all  kindred  cases,  there  was,  substantially,  a  donation  of  firm 
property  to  pay  the  debt  of  an  individual  partner,  without  any 
consideration  moving  to  the  firm.  Here  there  was  a  consid- 
eration; and  in  this  very  essential  fact  the  case  under  con* 
sideration  differs  from  all  the  cases  cited  by  the  appellants  in 
which  the  principle  cited  has  been  applied.  All  of  them  are 
cases  where  the  assignment  itself  preferred  debts  of  individ- 
ual partners,  or  where  the  property  was  transferred  directly  to 
pay  individual  debts.    The  conclusion  that  indorsing  the  notCi 
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was  fraudulent  in  law,  as  against  the  creditors  of  the  fimii  ii 
not  therefore  permitted. 

It  further  appeared  that  the  business  relationB  between 
Rindskopf  Brothers  ft  Co.  and  Thompson  A  Co.  were  more 
or  less  intimate,  and  we  cannot  say  that  the  assignors  did  not 
receive  a  benefit  from  the  renewal  of  the  note  and  the  exten- 
don  of  the  payment  of  the  debt  for  a  year.  The  failore  of 
Thompson  &  Co.  and  of  Buchman  to  pay  the  note  in  qaes- 
tion  might  have  precipitated  the  failure  of  Rindskopf  Broth- 
ers  A  Co.,  which  the  evidence  shows  they,  at  that  time,  hojied 
to  avoid.  The  trial  court  was  entitled  to  give  weight  to  such 
considerations  in  determining  the  intent  of  the  assignors,  and 
the  evidence  was  sufficient  to  negative  the  inference  of  a  fraud- 
ulent purpose  on  their  part  in  making  the  .indorsement.  I 
think,  therefore,  the  exception  to  the  findings  of  the  conrti 
that  the  preference  of  the  Thompson  note  was  for  a  debt  for 
which  the  firm  was  justly  liable,  and  was  not  fraudulent,  and 
to  the  refusal  td  find  that  the  firm  received  no  consideration 
for  such  indorsement,  cannot  be  sustained.  Nor  is  the  objeo- 
tion  well  taken  that  there  was  a  fraudulent  misstatement  of 
the  nature  of  the  liability  on  the  indorsement  of  the  note. 

The  preference  in  the  assignment  was  as  follows: — 

**  Max  Nathan  of  said  city  of  New  York.  For  the  ram  of 
$99,900.86;  .  .  .  125,000  thereof  for  the  amount  of  a  certain 
promissory  note  for  that  amount  made  by  the  firm  of  Jamei 
Thompson  &  Co.,  dated  January  21,  1884,  payable  twelve 
months  after  its  said  date,  indorsed  by  said  assignors,  and  die- 
counted  by  and  held  by  said  Max  Nathan." 

Criticism  is  made  upon  the  word  ^^  discounted ,''  and  that 
the  direction  to  pay  is  absolute,  whereas  the  liability  was  oon« 
tingent  There  is  no  attempt  made  to  make  it  appear  that 
the  note  was  for  the  accommodation  of  the  assignors,  and  the 
statement  of  the  liability  was  not  calculated  to  mislead.  On 
the  face  of  the  note,  Thompson  &  Co.  were  the  real  debtora, 
and,  upon  payment,  the  assignee  would  be  entitled  to  take  and 
enforce  the  note  against  that  firm. 

Numerous  other  preferences  in  the  assignment  are  claimed 
to  be  fraudulent,  and  at  considerable  length  and  with  great 
earnestness  have  been  pressed  upon  the  attention  of  the  court 
by  the  learned  counsel  for  the  appellants.  The  questions  pre* 
sented  are  mainly  ones  of  fact.  We  have  considered  them  all 
ftiUy,  but  find  nothing  which  would  justify  the  reversal  of  tbw 
judgment. 
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Upon  those  matters  we  concur  in  the  opinion  of  the  learned 
judge  who  heard  the  case  at  special  term. 
The  judgment  should  be  affirmed,  with  costs. 


Fbaitd.  —  Aa  TO  THB  BuRDBH  Of  Pboof  in  fraudulent  conreyanoai,  sad 
in  cases  of  fraud  generally:  Note  to  Brown  v.  MUckeU,  11  Am.  St.  Rep.  758. 
Where  an  aaeignment  for  the  benefit  of  creditors  is  soaght  to  be  impeached 
aa  f randalent»  the  burden  is  upon  the  assailants  to  prove  the  frand:  Jadaom 
▼.  Ifarb^,  70  Tex.  410;  /»  rs  Harris,  81  CaL  35a  But  an  assignment  or 
transfer  of  property  by  a  debtor  to  his  creditor,  not  made  in  the  usual  aad 
ordinary  course  of  business,  is  prima  /acU  frandulents  Ooti/rtif  t.  MiUtr,  80 
Id.  420;  WaaUmrm  t.  SmitktgUm,  78  Id.  578. 
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fUA  Niw  Yoax,  fiOi.1 

06TxirAST  or  Wabrahtt,  Public  Easbm  snt  whxh  hot  ▲  BaiAOB  of.  «> 
The  fact  that  part  of  the  land  conveyed  with  a  covenant  of  warranty 
was,  at  the  time  of  the  conveyance,  a  highway,  and  used  as  such,  ii 
not  a  breach  of  such  covenant,  because  the  grantee  is  presumed  to  have 
known  of  the  existence  of  the  public  easement,  and  to  have  purchased 
upon  a  consideration  in  reference  to  the  situation  in  that  respect.* 

CoTBHAXT  of«Wabrartt,  Publio  Eabbmbnt  whxn  a  Brbach  of. — The 
axistence  of  a  public  easement,  such  as  a  right  of  way  for  a  pubUe 
■to«et^  when  the  grantee  has  no  notice  of  the  right  to  such  easMuanl^ 
aad  there  was  no  indication  of  a  highway  or  street  on  the  property  sS 
the  time  of  his  purchase^  is  a  breach  of  a  covenant  of  warranty. 

Bas  JomoATA. — A  finding  that  a  piece  of  land  had  been  dedicated,  ao- 
eepted,  used,  and  occupied  as  a  public  street  more  than  twenty  years 
before  the  commencement  of  the  action,  is  not  conclusive  against  the  de- 
fendant in  a  subsequent  action  that,  at  the  time  he  purchased  such  land, 
sad  within  such  twenty  years,  he  had  notice  of  the  existence  of  such 
street,  or  that  its  use  was  so  notorious  that  he  must  be  deemed  to  havs 
aotice  of  il 

F.  E.  TibheiU  and  J.  H.  JenningB^  for  the  appellant. 
D.  C.  BovUonj  for  the  respondents. 

Bbadlst,  J.  The  action  was  brought  for  an  alleged  breach 
of  covenant  of  warranty,  commonly  knovwi  as  covenant  for 
quiet  enjoyment,  in  a  deed  made  by  the  defendant's  testator 
o<Miveying  to  Byron  A.  Todd,  lot  1,  in  block  8o,  in  the  village 
of  Ithaca,  i^nd  which  the  latter  by  deed,  with  like  covenant^ 
afterwards  conveyed  to  the  plaintiff.  The  alleged  breach  was 
the  eviction  of  the  plaintiff,  by  the  village  of  Ithaca,  from  a 
portion  of  the  lot  which  had,  before  such  conveyance  to  Todd, 
been  appropriated  as  a  part  of  a  public  street.     The  trial 
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*€ourt  beld  that  no  breach  resulted  from  such  appropriation 
"tind  eviction,  and  nonsuited  the  plaintiff.  It  must  be  deemed 
<ihe  settled  doctrine  in  this  state  that  the  fact  that  part  of 
4and  conveyed  with  covenant  of  warranty  was,  at  the  time 
of  conveyance,  a  highway,  and  used  as  such,  is  not  a  breach  of 
the  covenant.  This  is  so,  for  the  reason  that  the  grantee  most 
be  presumed  to  have  known  of  the  existence  of  the  public  ease- 
ment, and  purchased  upon  a  consideration  in  reference  to  the 
-situation  in  that  respect:  Whithech  y.  Cook^  15  Johns.  483;  8 
-Am.  Dec.  272;  Huyek  v.  Andrews,  113  N.  Y.  85;  10  Am.  SL 
Sep.  432.  And  such  is  the  rule  in  Pennsylvania:  Pattenon  y. 
Arthurs,  9  Watts,  162;  WiUon  y.  Cochran,  46  Pa.  St.  229. 

But  it  is  contended,  on  the  part  of  the  plaintiff,  that  such 
presumption  did  not  arise  in  this  instance,  because  there  wais, 
at  the  time  of  the  purchase  by  his  grantor,  or  by  him,  no  in- 
dication of  a  street  upon  the  lot;  and  that  the  court  erred  in 
refusing  to  submit  to  the  jury  the  question  whether,  at  the 
time  of  the  purchase  of  Todd  from  Estey,  the  strip  of  land  in 
question  was  actually  and  so  obstructed  as  to  preclude  the 
presumption  of  any  public  easement  there;  and  whether  there 
was  then,  or  at  the  time  of  the  plaintiff's  purchase,  any  indi- 
'Cation  of  a  public  street  there;  also,  whether  the  plaintiff  had 
^notice,  eitlier  actual  or  constructive,  of  the  public  easement; 
and  whether  the  land  in  question  was  embraced  in  the  con- 
veyance of  Estey  to  Todd.  The  defendant's  testator  took  title 
•by  deed  in  September,  1847,  and  conveyed  May  1,  1869,  to 
Todd,  who  made  the  conveyance  to  the  plaintiff  in  August. 
.1876. 

The  conclusion  was  warranted  by  the  eyidence  that  neither 
Todd  or  the  plaintiff  had  any  knowledge,  at  the  time  of  the 
purchases  by  them,  respectively,  of  the  existence  of  any  street, 
or  of  the  right  in  the  public  to  one,  upon  the  lot.  -  That  fact 
of  itself  is  probably  not  important  if  the  situation  was  such  as 
to  indicate  it.  This  lot  is  bounded  on  the  east  by  Tioga  Street, 
and  it  is  claimed,  and  there  is  some  evidence  tending  to  prove, 
that  the  northeast'corner  of  the  lot  extended  to,  or  very  near 
to,  Cascadilla  Creek,  which  runs  northwesterly.  The  complaint 
is,  that  the  plaintiff  was  evicted  from  twelve  and  a  half  feet 
in  width  at  that  corner  next  to  the  creek.  There*  is  eyidence 
tending  to  prove  that,  in  1848,  Estey  caused  three  oak  piles  to 
be  driyen  in  the  creek  at  this  corner,  and  that  he  then  claimed 
(to  own  the  land  to  where  the  piles  were  placed;  that  when 
'tFodd  purchased,  Estey  claimed  that  the  northeast  corner  of 


Nov.  1889.]  Htm£s  v.  Estey.  423 

the  lot  went  into  the  creek;  that  there  was  then  no  indication 
t»f  a  highway  or  street  there,  but  that  the  fence  extended  to 
within  two  feet  of  the  creek,  at  which  point  was  located  the 
fence-post,  and  that  the  post  and  the  fence  there  had  the  ap- 
pearance of  having  been  standing  a  long  time;  that  the  sitoa- 
lion  was  not  changed  any  at  the  time  of  the  plaintiff's  pur- 
chase, except  that  the  north  panel  of  the  fence  had  been  taken 
out  simply  to  enable  the  occupant  of  the  lot  to  pass  from  Tioga 
Street  to  a  barn  erected  on  the  back  end  of  the  lot,  and  that 
there  were  some  other  apparent  obstructions,  further  down 
the  creek,  to  the  use  of  its  bank  as  a  public  street 

In  1881,  the  village  of  Ithaca  commenced  an  action  against 
the  plaintiff  to  enjoin  him  from  maintaining,  as  he  persisted 
in  doing,  a  fence  at  the  northeast  corner  of  the  lot  extending 
near  to  the  creek,  and  that  action  resulted  in  a  judgment 
perpetually  restraining  him  from  maintaining  a  fence  nearer 
than  twelve  and  a  half  feet  from  the  creek,  which  space  was 
determined  to  be  within  a  public  street  extending  along  the 
southerly  bank  of  the  creek  from  Tioga  Street  on  the  east 
down  the  creek  to  Sears  Street.  And,  from  the  record  in  that 
action,  it  appears  that  a  strip  of  land  there,  twelve  and  a  half 
feet  in  width,  had  been 'dedicated  to  the  public  use  as  a  street 
more  than  twenty  years  before  the  controversy  between  the 
parties  to  that  action  arose. 

Upon  this  state  of  facts  arises  the  question  whether  it  was 
properly  held,  as  matter  of  law,  that  the  conveyance  must,  in 
effect,  be  deemed  to  have  been  made  to  Todd  or  to  the  plain- 
tiff subject  to  the  public  easement,  although  the  conclusion  of 
fact  was  permitted  that  they  severally  purchased  without  any 
notice  of  it,  and  that  there  was  then  no  indication  of  any  street 
on  the  premises.  To  so  hold  is  going  further  than  did  the 
court  in  Whitbeck  v.  Cooh^  supra.  There  it  was  properly  as- 
sumed that  the  highway  was  in  use,  as  such,  and  may  have 
been  seen  by  the  purchaser,  that  he  must  be  presumed  to  have 
known  of  its  existence,  and  therefore  purchased  in  reference 
to  it.  Such  were,  substantially,  the  views- of  the  court  in  TFtZ- 
$on  V.  Cochrarij  supra.  And  in  Patterson  v.  Arthurs^  supra^ 
Mr.  Justice  Kennedy,  in  delivering  the  opinion  of  the  court, 
said  that  *'  it  is  fair  to  presume  that  every  purchaser,  before 
he  closes  his  contract  for  his  purchase  of  land,  has  seen  it,  and 
made  himself  acquainted  with  its  locality,  and  the  state  and 
condition  of  it,  and  consequently,  if  there  be  a  public  road  or 
highway  open  or  in  use  upon  it,  he  must  be  taken  to  have  seen 
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it,  and  to  have  fixed  in  his  own  mind  the  price  that  he  waa 
willing  to  give  for  the  land  with  reference  to  the  road."  In 
the  later  case  in  that  state,  of  People^s  Savings  Bank  y.  Alex^ 
andevj  Pennsylvania,  April,  1886,  it  was  held  that  the  fact 
that  a  street  had  been  lawfully  laid  out  and  not  opened  waa 
such  a  defect  in  the  title  which  the  vendor  had  undertaken  to 
convey  as  to  relieve  the  purchaser  from  the  obligation  to  per- 
form his  executory  contract  of  purchase.  The  only  other  case 
in  our  state,  referring  to  the  subject,  to  which  our  attention  haa 
been  called,  is  Rea  v.  MinkleVj  5  Lans.  196,  where  it  was  held 
that  the  existence  of  a  private  way  on  the  premises,  conveyed 
with  warranty,  constituted  a  breach  of  the  covenant.  And 
there  Mr.  Justice  Miller,  after  citing  the  Wbitbeck  case,  and 
assuming  that  it  went  to  the  extent  of  holding  that  a  highway 
in  existence  at  the  time  of  the  sale,  and  for  a  long  time  pre- 
viously, is  not  a  breach  of  a  covenant  of  warranty,  he  thought 
there  was  a  broad  distinction  between  a  public  and  private 
right  of  way,  and  added:  '*  While  the  latter  might  be  unknown 
to  a  purchaser,  the  former,  running  through  a  farm,  would  be 
seen  when  purchased." 

So  far  as  relates  to  a  private  right  of  way,  this  is  supported 
by  Huyck  y.  AndrewSf  supra.  Tbe  exemption  of  the  easement 
of  the  public  in  a  highway  from  the  operation  of  the  covenant 
of  warranty  evidently  rests  upon  the  presumption  arising  from 
the  opportunity  furnished  to  the  purchaser  by  its  apparent  ex- 
istence or  use  to  take  notice  of  it,  and  when  that  is  the  situa- 
tion, the  purchaser  is  charged  with  knowledge  of  it.  But  when 
no  such  opportunity  exists,  and  no  means  of  notice  of  the 
existence  of  the  right  to  a  public  easement  is  open  to  observa- 
tion upon  the  premises,  there  is  no  well-founded  reason  to  sup- 
port the  proposition  that  the  subsequent  appropriation  by  the 
public,  in  the  exercise  of  such  pre-existing  right  of  a  portion 
of  the  land  conveyed,  is  exempt  from  the  operation  of  the 
covenant  of  warranty.  In  such  case,  it  cannot  be  said  that 
the  purchaser,  without  notice  of  the  existing  burden  upon  the 
land,  has  taken  title  in  reference  to  it,  or  that  he  gets  all  the 
proprietary  right  in  the  premises  which  he  is  permitted  to  as- 
sume was  assured  to  him  by  the  covenant  of  his  grantor. 

That  is  within  it  which,  in  view  of  the  apparent  situation, 
the  deed  purports  to  eonvey:  Molt  v.  Palmer^  1  N.  Y.  564.  It 
would  not  include  the  public  easement  in  an  open,  visible 
highway  or  street. 

From  these  views  it  follows  that  the  trial  court  should  have 
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submitted  to  the  jury  the  propositionB  as  requested,  and  that 
the  direction  of  the  nonsuit  was  error,  unless  the  plaintiff  was 
concluded  upon  those  questions  by  the  judgment  record  in  the 
former  action.  It  there  appears  that  the  court  found  that, 
more  than  twenty  years  prior  to  the  time  that  cause  of  action 
arose  against  the  defendant  therein  (plaintiff  here),  the  strip 
of  land  was  dedicated  by  the  owner  to  the  public  use  as  a 
street;  that  it  ^'  was  thereupon  accepted,  improved,  and  main- 
tained as  a  public  street  by  said  village,  and  has  been  used, 
occupied,  and  maintained  as  a  public  street  or  passage-way  for 
persons  and  teams  for  the  period  of  more  than  twenty-five 
years  last  past."  The  judgment  entered  upon  the  decision, 
perpetually  enjoining  the  defendant  in  that  action  from  ob- 
structing the  passage  by  the  public  over  that  strip  of  land, 
was  conclusive  upon  him  and  his  privies  as  to  the  matters 
determined,  and  as  to  all  matters  which  the  parties  may  have 
legitimately  litigated  and  had  determined  in  that  action:  Jor- 
dan V.  Van  Epps,  85  N.  Y.  427;  Pray  v.  Hegeman^  98  Id.  851; 
BeU  Y.  MerHfield,  109  Id.  203;  4  Am.  St  Rep.  436.  But  a 
judgment  is  rea  adjudieata  as  to  those  matters  only  which  are 
within  the  subject-matter  of  the  litigation,  and  those  which,  as 
incidental  to  or  essentiaily  connected  with  it,  might  legiti- 
mately have  been  litigated  in  the  action. 

The  question,  and  the  only  issue  necessarily  involved  in  the 
former  action,  was,  whether  there  was  in  the  public  the  right 
to  the  strip  of  land  as  and  for  a  street,  and  when  the  existence 
of  such  easement  was  determined,  the  purpose  of  the  actiou 
was  accomplished.  To  that  extent  the  adjudication  is  conclu- 
sive upon  the  plaintiff.  But  whether  the  place  was  used  as  a 
street,  or  open  or  visible  as  such,  at  the  time  of  the  sale  by 
Bstey  to  Todd,  was  not,  so  far  as  appears,  legitimately  within 
the  purview  of  that  action,  or  essentially  for  any  purpose  in- 
volved in  its  determination.  That  fact,  therefore,  was  not 
material  to  that  controversy,  and  for  that  reason  the  plaintiff 
in  this  action  for  breach  of  covenant  is  not  concluded  by  any 
expressions  in  that  respect  in  the  findings  of  the  court  in  the 
former  action:  People  v.  Johnson^  38  N.  Y.  63;  97  Am.  Dec.  770; 
Sweet  V.  Tuttle,  14  N.  Y.  465;  Woodgate  v.  Fleet,  44  Id.  1;  Stow* 
ell  V.  Chamberlain,  60  Id.  272;  Belden  v.  StaUy  103  Id.  1;  Crom- 
well Y.  County  of  Sac,  94  U.  S.  351. 

In  the  view  taken,  this  action  and  its  purpose  may  be  con- 
sistent with  the  existence  in  the  public  of  the  right  which  the 
village  of  Ithaca  in  the  former  action  sought  to  have  deter- 


426  ScHKU-  V.  Benbdict.  [New  York, 

mined.  It  does  not  appear  that  each  right  was  dependent 
upon  continuous  user  by  the  public.  Nor  can  it  be  assumed, 
from  what  appears  by  the  record  before  us,  that  such  user  was 
essential  to  render  the  dedication  and  acceptance  effectual  to 
flupport  the  public  easement 

No  other  question  seems  to  require  consideration. 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
costs  to  abide  the  event. 

OovxNAKT  AOAnrsT  Ercumbramois  n  Bboken  by  th*  tziiteoM  of  any 
kind  of  oatatanding  easement  other  than  a  public  highwayx  Huyek  t.  Andrevm, 
118  N.  Y.  81;  10  Am.  Si.  Rep.  432,  and  oaMt  cited  in  nota  as  to  whethai 
oasementt  are  breaches  of  covenants  against  encnmbrancea. 

Rb8  Adjudicata.  —  As  to  what  nuitters  former  jndgmonti  are  oondnaiva^ 
Me  note  to  0<mld  t.  Sternberg,  128  HL  610;  ante,  p.  138L 
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[116  Nbw  Tokk,  810.] 

Common  OAmtTiR.  —  Delivery  of  goods,  at  the  place  designated,  in  good  con- 
dition, is  necessary  to  relieve  a  common  carrier  from  liability  as  anch; 
and  if  the  consignee,  after  due  notice,  refuses  or  neglects  to  receive  theni, 
the  carrier  may  relieve  himself  from  responsibility  by  placing  them  in  a 
warehouse  for  or  on  account  of  the  consignee;  bnt  so  long  as  the  carrier 
has  the  custody,  the  duty  devolves  upon  him  to  take  care  of  the  property 
and  preserve  it  from  injury. 

Common  Carrier,  Liability,  how  Long  Continubb.  — Though  goods  ar- 
rive at  their  place  of  destination,  of  which  the  consignee  has  notice,  and 
they  are  put  at  his  disposal  to  be  taken  ivray,  and  though  he  does  take 
part  of  them,  he  has  a  reasonable  time  to  remove  the  residue,  and  the  car- 
rier remains  answerable  for  the  goods  until  they  are  delivered  in  aomo 
form  or  another.  Bo  held  where  a  cargo  of  malt  was  partly  removed 
-by  its  consignee  on  the  day  of  its  arrival,  and  the  balance,  not  being  re- 
moved for  seven  days,  was  then  found  to  be  injured  from  dampness,  and 
where  the  jury  had  by  their  verdict  found  that  the  consignee  had  not 
been  guilty  of  unreasonable  delay  under  the  ciroomatanoea  of  the  caae  ia 
not  sooner  removing  such  balance. 

O,  W.  Bower,  for  the  appellants. 

JameB  M.  Humphrey,  for  the  respondeoL 

Haioht,  J.  This  action  was  brought  to  recover  damages 
alleged  to  have  been  sustained  by  reason  of  a  cargo  of  malt 
becoming  damp  and  wet.  The  defendants  were  common  car- 
riers  of  freight  upon  the  Erie  Canal  and  Hudson  River,  and 
as  such  owned  and  ran  the  canal-boat  W.  W.  Beebe.  On  the 
sixteenth  day  of  June,  1882,  they  received  from  the  plaintiff 
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thirteen  thoaeand  bushels  of  Canada  barley  malt,  in  good  or- 
der, to  be  transported  to  the  oitj  of  New  York.  Thereafter, 
and  on  the  twenty-ninth  day  of  June,  the  cargo  arrived,  and 
notioe  was  given  to  the  consignees  of  such  arrival,  who  imme- 
diately, and  on  the  same  day,  commenced  to  unload  the  same. 
taking  out  two  thousand  four  hundred  bushels.  At  the  usual 
hour  the  men  stopped  work,  and  did  not  appear  again  to  con- 
tinue the  unloading  of  the  cargo  until  the  sixth  day  of  July, 
being  the  seventh  day  after  breaking  bulk.  It  was  then  found 
that  the  malt  had  been  injured  by  water,  and  the  consignees 
refused  to  receive  it. 

The  bill  of  lading  provided  that  the  consignees  should  have 
five  week-days,  regardless  of  weather,  in  which  to  discharge 
the  cargo  without  liability  for  demurrage.  |n  discharging  the 
cargo  the  malt  bad  to  be  shoveled  into  bags  and  taken  and 
carted  away. 

Upon  the  trial,  questions  arose  as  to  whether  the  grain  was 
received  in  good  order,  and  as  to  whether  it  was  damaged  upon 
the  voyage  or  after  it  arrived  in  New  York,  all  of  which  we 
must  regard  as  settled  by  the  verdict  of  the  jury. 

In  submitting  the  case,  the  court  was  requested  by  the  de- 
fendant to  charge  that ''  if  the  jury  should  find  that  the  car- 
riers offered  to  deliver  the  cargo  after  its  arrival  in  New  York, 
and,  receiving  instructions  as  to  its  disposal,  proceeded  in  pur- 
suance the|;eof  to  a  place  designated,  and  commenced  to  dis- 
charge the  cargo,  then  the  mere  liability  as  common  carrier 
ceased  after  a  reasonable  time  had  elapsed  to  unload."  This 
request  was  refused  under  the  circumstances  of  the  case,  and 
an  exception  was  taken.  The  court  had  instructed  the  jury 
that  the  consignees  were  entitled  to  a  reasonable  time  in  which 
to  discharge  the  cargo,  and  that  the  jury  were  the  judges  as  to 
what  was  a  reasonable  time,  which  must  be  determined  under 
all  of  the  circumstances  of  the  case;  that  the  defendants  were 
responsible  for  the  cargo  until  it  was  delivered  in  some  form 
or  another;  that  the  mere  putting  of  it  at  the  disposal  of  the 
plaintiff's  agent  to  take  out  the  cargo  did  not  relieve  the  de- 
fendants of  their  responsibility  to  take  care  of  it  while  it  lay 
in  the  harbor  of  New  York,  and  was  not  yet  iaken  out  of  the 
boat,  and  until  it  was  removed  either  by  the  plaintiff  or  de- 
fendants they  were  liable  for  the  proper  condition  of  the  cargo; 
and  that  if  it  was  damaged  by  rain  whilst  lying  in  New  York, 
the  defendants  were  liable.  Exceptions  were  taken  to  these 
charges,  and  also  to  the  refusal  of  the  court  to  charge  that 
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**  after  bulk  had  been  broken  and  part  of  it  removed,  and  after 
a  reasonable  time  had  then  elapsed  to  unload  or  remove  the 
remainder  of  the  cargo,  the  liability  of  the  carrier,  as  such, 
ceased."  It  does  not  appear  to  ns  that  these  charges,  when 
read  and  considered  together,  present  any  ground  for  error 
which  calls  for  a  reversal  of  the  judgment. 

The  rule,  doubtless,  is,  that  the  common  carrier  of  freight 
by  boat  must,  in  order  to  relieve  himseU  from  liability,  deliver 
the  goods  at  the  place  designated  in  good  condition.  Undoubt- 
edly there  may  be  a  constructive  delivery  which  would  termi- 
nate his  responsibility  as  a  carrier,  but  it  must  be  such  aa 
would  in  law  be  recognized  as  a  delivery.  If  the  consignee 
neglect  to  accept  or  to  receive  the  goods,  the  carrier  is  not 
thereby  justified  in  abandoning  them  or  in  negligently  ex- 
posing them  to  injury.  If  they  are  not  accepted  and  received 
when  notice  is  given  of  their  arrival,  he  may  relieve  himself 
from  responsibility  by  placing  the  goods  in  a  warehouse  for 
and  on  account  of  the  consignee,  but  so  long  as  he  has  the 
custody  a  duty  devolves  upon  him  to  take  care  of  the  property 
and  preserve  it  from  injury:  Tarbell  v.  Royal  Exchange  Ship^ 
ping  Co.,  110  N.  Y.  170-182;  6  Am.  St  Rep.  850;  Hathom  v. 
Ely,  28  N.  Y.  78;  FUk  v.  Newton,  1  Denio,  45;  43  Am.  Dec. 
649;  Price  v.  Powell,  3  N.  Y.  322;  Fenner  v.  Buffalo  etc.  R.  B. 
Co.j  44  Id.  505;  4  Am.  Rep.  709. 

As  to  whether  or  not  the  consignees  proceeded  ij^ith  reason- 
able diligence  to  unload  the  cargo  was,  as  the  trial  court  stated, 
a  question,  under  the  circumstances  of  the  case,  for  the  jury. 
In  order  to  remove  the  malt  from  the  boat,  it  had  to  be  bagged 
and  carted  away.  Whether  this  could  be  done  with  safety,  in 
a  rainy  day,  was  a  question  of  fact.  It  appears  that  Sunday 
and  one  holiday  had  intervened,  and  that  one  or  two  days  had 
been  rainy,  so  that  we  think  a  finding  that  the  consignees  had 
not  unreasonably  delayed  the  unloading  of  the  boat  is  justified 
by  the  evidence.  On  the  sixth  day  of  July,  as  we  have  seen, 
the  cargo  was  found  so  damp  as  to  cause  it  to  be  rejected  by 
the  inspector  of  the  parties.  The  consignees  had  the  right  to 
have  the  malt  inspected  as  it  was  taken  from  the  boat  before 
accepting  it.  Tjie  entire  cargo  could  not  well  be  inspected  at 
the  same  time,  for  that  which  was  on  top  may  have  been  dry 
and  in  good  order,  whilst  that  in  the  bottom  of  the  boat  might 
have  been  wet  and  spoiled.  The  inspector  stood  by  and  ex* 
amined  it  as  it  was  taken  from  the  boat,  and  it  was  only  such 
as  passed  his  inspection  that  was  accepted  by  the  consignees. 
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That  which  remained  in  the  boat  at  the  close  of  work  on  the 
twentj-ninth  daj  of  June  remained  in  the  custody  and  posses- 
sion  of  the  defendants,  whose  duty  it  was  to  exercise  ordinary 
care  to  preserve  and  protect  it  from  injury,  and  to  allow  the  con« 
eignees  a  reasonable  time  within  which  to  inspect  it  and  take 
it  away,  and  in  case  they  neglected  to  receive  or  take  it  within 
eocb  time,  then  it  was  the  duty  of  tbe  defendants  to  discharge 
it  in  store  or  warehouse  where  it  would  still  be  protected  from 
the  elements. 

It  consequently  appears  to  us  that  the  defendants  have  no 
ground  of  complaint  as  to  the  charges  made,  and  that  the 
judgment  should  be  affirmed,  with  costs. 


Gaxbikbs  of  Goods.  —The  liability  of  a  carrier  of  goods  ezienda  from 
tiie  time  of  receiving  tbe  goods  for  carriage  until  they  are  deliyered  to  the 
eonaigoeo  at  the  point  of  destination:  Misaouri  tie,  E,  E.  Co.  ▼.  Haynea^  72 
Tez.  17S.  As  to  what  is  a  delivery  sufficient  to  terminate  the  liability  of  a 
esrrier  el  goods:  TarbtU  ▼.  Eo>!fal  Bxdu  Ship.  Co.,  110  N.  T.  170;  6  Am.  St 
Rep.  850;  and  pcrticnlsrly  note;  oases  cited  in  note  to  Merehantt^  D.  A  T. 
Cm  V.  Moort,  30  Am.  Rep.  543.  And  where  the  consignee  of  goods  refoses 
to  reoeire  them,  the  carrier  most  store  them  for  a  reasonable  time:  Eafikim 
▼.  Memphis  etc  PadbfH  Co,,  9  Heisk.  564;  24  Am.  Rep.  839;  Unt  the  carrier 
must  give  the  consignee  notice  of  the  arrival  of  the  goods,  and  allow  him  due 
time  to  take  possession  thereof:  McAndrtw  v.  Whitioek,  62  N.  T.  40;  11  Am. 
Rep.  657. 

In  Alabama^  the  rule  is  settled  that  a  carrier's  liability  continues  after  the 
goods  have  been  carried  to  the  place  of  destination  and  stored  in  the  depots 
until  the  oonsignee  has  been  notified  of  their  arrival,  and  been  allowed  a  rea- 
sonable time  to  remove  them,  from  which  time  the  carrier  is  responsible 
BMrely  ae  a  warehousemsn:   Western  R*f  Co.  v.  LUUe,  86  Ala.  159. 

In  the  ease  of  Union  P,  R*y  Co.  v.  Moyer,  40  Kan.  184, 10  Am.  St.  Rep. 
I83»  it  was  dedded  that  if  the  owner  of  goods  shipped  them  over  a  carrier's 
railroad,  and  permitted  them  to  remain  at  the  depot  at  the  point  of  destina- 
tion for  an-MB^asonable  time,  the  liability  of  the  carrier  as  such  terminated, 
sad  it  war'responsible  merdy  as  a  warehouseman.  And  to  the  same  effect  is 
Mimomi  oie.  E.  E.  Oo.  v.  Haynes,  72  Tex.  175. 

In  the  case  of  JfereAoirfs'i).  S  T.  Co.  v.  Moort,  88  lU.  186,  30  Am.  Rep.  541, 
where  a  carrier  carried  goods  to  their  destination,  where  they  arrived  late  at 
ai(ht»  sad  stored  them  in  a  secure  warehouse,  which  was  burned  down  next 
noming  without  any  fault  upon  the  part  of  the  carrier,  he  was  not  responsi* 
bis  for  the  goods,  even  though  he  had  given  no  notice  to  the  consignee  of  their 
arriviL  Nor  can  a  carrier  by  water  be  held  responsible  for  the  loss  of  goods 
delivered  at  the  jHroper  landing-place,  although  there  was  no  warehouse  there, 
sad  he  gave  the  consignee  no  notice  of  the  arrival  of  the  goods,  provided  such 
iiKvery  was  the  uniform  usage;  and  it  makes  no  difference  that  neither  the 
Aippor  nor  the  consignee  knew  of  such  usage:  Turner  v.  H^f,  46  Ark.  222; 
66  Am.  Rep.  580.  There  being  no  actual  delivery  of  goods  by  a  carrier  to  the 
eoosignee,  a  coastmotive  delivery  can  only  be  effected  by  an  agreement  on 
Ihs  part  ef  the  earriev*  either  express  or  implied,  to  hold  the  goods  for  the 
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•ontigiiM  M  bit  agents  not  m  oarriar:  FarrtBr.  Bkkmomd  cCbl  it  it  (h,,  Utt 
N.  C.  890;  11  Am.  St  Rep.  700. 

Where  it  wm  the  oastom  for  railroad  oompaniea  to  deliver  grain  for  tiM 
ooneignee  to  one  of  the  publio  warehooeee  or,  ekralen.uia  oedain  oi^  lia- 
BMdiately  npon  the  inepeetion  thereof  hy  the  pnblio  grain-inspeotor,  and  th* 
amount  of  freight  ohargee  wae  determined  by  the  state  weigh-maeter,  who 
weighed  grain  at  enoh  elevator,  who  reported  to  the  elevator  eompany,  who 
reported  both  to  the  ooniignee  and  the  railroad  eompany,  and  the  railroad 
company  then  made  oat  its  freight  biU«  and  presented  it  to  the  oonsigneew 
and  upon  payment  thereof  made  oat  to  him  a  receipt^  and  notified  the  elo> 
rator  company  of  the  payment  of  freight  charges,  whereupon  the  elevator 
company  issued  a  warehouse  receipt  to  the  consignee,  in  a  case  where  graiA 
arrived  over  defendant's  line  of  railroad  consigned  to  plaintifla,  was  inspected 
npon  November  25th  and  26th,  weighed  by  the  state  weigh-master,  and  stored 
by  the  company  on  the  20th  in  a  public  warehonae  for  the  benefit  of  tho 
plaintiffs  at  consignees,  according  to  the  usual  custom  in  such  cases,  and  on 
November  27th  the  elevator  company  notified  plaintifEs  that  the  grain  had 
been  placed  to  their  credit,  accompanied  with  a  report  of  the  weighty  and  tho 
grain  was  afterwards,  on  the  same  day,  November  S7th,  aooidentally  destroyed 
by  fire,  without  the  fault  of  either  plaintiff  or  defendant^  the  liabili^  of  tho 
defendant  as  a  carrier  had  terminated  prior  to  the  loss  of  the  grain  by  fire» 
even  though  it  did  not  present  and  demand  payment  of  its  freight  bill  until 
November  29th,  two  days  subsequent  to  the  fire:  Artkmr  r.  8L  Paml  €le,  B,  E^ 
Oo.,  88  Minn.  9ft. 
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Mutual  Assxtrahob  Association,  Rbmxdt  whkn  It  Fails  to  CoLLncr 
A88E8SMKNT  VOB  THB  DiAtH  PuND.  — If  a  mutual  asBurance  assooiatioa 
issues  a  policy  to  one  of  its  members  whereby  it  agrees  to  pay,  on  hia 
death,  the  amount  therein  named  "  from  the  death  fund  of  the  associa- 
tion at  the  time  of  such  death,"  and  if  the  contract  further  provides 
that  whenever  the  death  fund  is  insufficient  to  meet  existing  claims^  '*  a 
call  shall  be  made  npon  this  entire  class  of  membership  in  force,"  and 
the  association,  after  due  notice  of  death,  negleets  to  make  the  call  necea* 
sary  to  produce  the  death  fund  required,  an  aotion  may  be  sustained 
against  it  for  the  amount  of  a  policy  without  first  resorting  to  proceed* 
ings  in  equity  to  compel  the  levying  of  a  call  or  asseesment.  This  latter 
remedy  is  cumulative  merely,  and  the  assooiatioa  oannot  saocessfoUy 
urge  its  own  lack  of  duty  in  not  making  a  call  as  a  defense  to  an  action 
brought  upon  its  policy. 

LiVB  InsURANOB.  —  SUICIDB  OV  OnB   WB08B  LlTB  18   InSUBBD  GONflTITUTBa 

No  Dbtbmsb  to  an  action  on  the  policy  of  insurance,  unless  it  comes 
within  some  condition  of  the  contract  of  insurance  relieving  the  insurer 
from  liability  in  such  a  case. 
Cbiminal  Law.  —  Suicidb  was  a  Crimb  at  the  common  law,  but  it  is  not 
a  crime  by  the  laws  of  the  stste  of  New  Yorkt  though  an  attempt  to 
commit  it  is. 

LDTB  IirsOBAMCB.  —  SuiOIDB  OV    AH  AffSURBD  DOBS  NOT  RbLIBVB  FBOM  Lia* 

BiLirr  the  company  which  has  insured  his  life,  and  has  issued  a  poliej 
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whioli  praridfld  that  it  was  ''to  be  roid  if  the  member  berein  tbell  dift 
Ib  ooneeqaenee  of  a  duel,  or  by  the  hande  of  justice,  or  of  any  Tiolationi 
ef  or  attempt  to  Tiolate  any  oriminel  law  of  tiie  United  Statee,  or  of  any 
■tele  or  ooontry  in  which  the  member  berein  named  may  be»"  when  by 
the  lew  of.  the  etote  wbetein^the  eeenred  diee  an  attempt<to>cemmit  sni* 
eide  ie  not  a  crime  if  snocesef  oL 
Ijib  iMwamAMfOL,  —  CoNarBvonov  ov  Polioy  ov  IsBvnAXcm  must  alwaye 
be  IB  fsTor  of  upholding  the  oontraot^  and  no  oonstmotion  working  a 
forfeitore  will  be  given  if  any  other  ie  permiisible  from  the  langaa||e> 


Action  on  a  policy  of  ioBurance  and  certificate  of  membei^ 
,  isBued  upon  the  life  of  James  Darrow. 


Oearge  WUeox^  for  the  appellant 

Edgar  21  Brtukettj  for  the  respondent* 

Bradley,  J.  The  defendant  is  an  insarance  association 
organized  pursuant  to  chapter  175  of  the  Laws  of  1883.  Oa 
January  14,  1885,  James  H.  Darrow  was  admitted  as  a  mem* 
ber  of  the  association  by  a  certificate  and  policy  or  undertak- 
ing, whereby^  upon  the  terms  and  conditions  mentioned  in  it^ 
the  defendant  bound  itself  to  pay  to  the  plaintiff,  within  sixty 
days  after  the  requisite  proof  of  death  of  such  member,  five 
thousand  dollars  *'  from  the  death  fund  of  the  society  at  the- 
time  of  said  death/'  as  in  the  policy  **  mentioned  and  pro- 
vided."  This  member  died  in  December,  1885.  The  defend- 
ant denies  its  liability  to  the  plaintiff;  and  one  of  the  alleged. 
defenses  is,  that  the  money  in  its  death  fund,  at  the  time  of 
the  death  of  Darrow,  was  not  sufficient  to  pay  the  claim.  By 
the  contract  it  is  provided  that,  whenever  the  death  fund  is* 
insufficient  to  meet  the  existing  claims  by  death,  '*  a  call  shall 
be  made  upon  this  entire  class  of  membership  in  force,"  in  the 
manner  provided  '*  for  a  mortuary  payment  as  per  mortuary 
rates  "  referred  to,  "  but  not  more  than  one  call  shall  be  made 
to  meet  one  death";  and  that  eighty  per  cent  of  the  net. 
amount  received  from  the  call  shall  be  deposited  in  a  bank,. 
and  be  used  for  payment  of  death  claims  only,  and  the  re- 
maining twenty  per  cent  shall  be  set  apart  as  a  reserve  fund! 
tomsiei  any  contingency  that  may  arise  by  reason  of  extra, 
mortality;  and  that  such  reserve  fund  so  accumulated  shall,. 
at  the  time  and  in  the  manner  mentioned,  be  apportioned,  and 
the  surviving  members  credited  with  it. 
•  The  members  pay  an  admission  fee  and  annual  dues,  which 
produce  a  fund  for  expenses,  but  the  death  fund  is  supplied 
tij  assessment  calls  upon  the  members,  and  they  are  required 


482  Dabbow  v.  Family  Fund  Soctett.    [New  Yoxk, 

to  pay  within  thirty  days  from  the  date  of  the  notice  or  call 
for  payment  Thus  the  association  is  enabled  to  make  coUeo- 
tions,  after  the  death  of  a  member,  in  time  to  meet  the  en- 
gagement assumed  by  the  contract,  by  which  it  may  take  sixty 
days  to  pay  the  beneficiary. 

It  is  contended  by  the  counsel  for  the  defendant  that  its 
liability  in  an  action  at  law  upon  its  contract  is-  dependent 
upon  money  being  in  the  death  fund  applicable  to  the  pay- 
ment of  the  claim,  and  that  the  extent  of  such  liability, 
within  the  stipulated  sum,  is  measured  by  the  amount  in  that 
fund  so  applicable  at  the  time  of  the  death  of  the  member  on 
account  of  whose  death  the  beneficiary  seeks  to  recover.  It 
is  further  argued  that  if  the  association  fail  to  make  the  call, 
by  way  of  assessment  of  the  members,  to  supply  the  death 
fund  to  meet  the  demand  upon  it,  the  remedy  of  the  bene- 
ficiary is  in  equity  to  require  the  defendant  to  proceed  to  make 
the  assessment 

While  the  promise  to  pay  was  to  do  so  from  the  death  fund 
at  the  time  of  the  death  of  the  member,  the  defendant  also, 
by  the  same  contract,  undertook  to  make  the  call  upon  the 
members  if  that  fund  then  was  insufficient  to  meet  the  claim. 
The  reasonable  construction  of  these  provisions,  in  view  of 
the  apparent  purpose  of  the  contract,  is,  that  the  associatioiK 
should  pay  the  amount  to  which  the  beneficiary  might  be  en- 
titled, and  that  it  be  paid  from  the  death  fund  if  that  is 
sufficient  at  the  time  of  death,  and  if  not,  the  amount  should 
be  produced  through  the  means  provided  for  assessment  of 
the  members  for  the  purpose. 

This  is  the  duty  of  the  defendant  when  the  beneficiary  is 
entitled  to  payment,  and  it  arises  upon  the  proper  information 
of  the  death  of  the  member.  This  duty  is  the  contract  under- 
taking of  the  defendant,  supported  by  the  power  without  any 
order  or  direction  of  the  court,  to  enable  it  to  perform  its  prom- 
ise to  pay.  Its  purpose  is  to  supply  the  means  to  do  so.  And 
there  is  no  well-founded  reason  to  support  the  claim  that  the 
sole  remedy  of  a  beneficiary  entitled  to  payment  is  in  a  court 
of  equity  to  compel  the  society  to  make  the  call  upon  the 
members.  The  only  method  by  which  the  defendant  can 
supply  itself  with  the  means  of  performing  its  engagements  to 
pay  death  claims  is  by  assessment.  And  it  is  within  the  con- 
templation of  the  parties,  as  represented  by  the  provisions  of 
the  contract,  that  the  instrumentalities  furnished  will  be  em* 
ployed  by  the  association  to  enable  it  to  do  so.    And  it  caii> 
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not  rely  upon  its  fioilare  to  perform  its  plaiD  duty  in  that 
ceepect  to  defeat  a  recovery.  In  this  case,  for  reasons  which 
will  be  referred  to,  the  defendant  did  not  intend  to  pay  the 
claim  in  question,  or  any  portion  of  it,  and,  therefore,  as  is 
evident,  purposely  omitted  to  exercise  the  means  provided  to 
fBise  the  money  to  pay  the  plaintiff.  What  has  already  been 
said  tends  to  some  extent  to  meet  the  contention  that  a  death 
claim  is  payable  out  of  a  particular  fund,  designated  as  the 
death  fund,  and  that  upon  it  depends  the  amount  of  recovery. 
The  principle  sought  to  be  applied  in  support  of  that  proposi- 
tion is  not  applicable  to  the  extent  essential  to  its  availability 
as  a  defense.  The  plaintiff  in  the  complaint  alleges  that  *Hhe 
defendant  has  a  sum  sufficient,  in  its  death  fund,  to  pay  the 
said  sum  so  due  to  the  plaintiff,  or  if  it  has  not,  has  members 
enough  liable  to  call  for  assessment  to  pay  the  same  to  the 
plaintiff  in  full."  And  it  clearly  appeared  by  the  evidence 
that  a  single  assessment  of  the  members  liable  to  call  at  the 
time  of  the  death  of  Darrow,  on  account  of  this  claim,  at  the 
mortuary  rates  prescribed,  would  have  produced  a  sum  in  ex- 
cess of  the  amount  which  the  defendant  undertook,  by  the 
policy,  to  pay  the  plaintiff.  And  it  must  be  assumed  in  this 
case  (as  nothing  appears  to  the  contrary)  that  the  collection, 
through  the  means  provided,  of  the  requisite  amount,  was  de- 
pendent on  no  contingency,  and  therefore  the  funds  were  and 
are  at  the  command  of  the  defendant  to  make  the  payment. 
The  assertion  of  the  defendant,  that  it  has  not  sufficient  funds 
applicable  to  that  purpose  in  hand  to  do  so,  is  found  upon  its 
failure  to  perform  the  duty  imposed  upon  it  by  the  contract, 
and  which  it  undertook  to  perform,  provided  the  plaintiff's 
alleged  claim,  resulting  from  the  death  of  a  member,  was  valid. 

It  was  alleged  as  a  defense,  and  the  defendant  offered  to 
prove  on  the  trial,  that  the  member,  Darrow,  died  from  the 
effects  of  poison  taken  by  him,  and  which  was  administered 
by  himself  with  intent  to  take  his  own  life.  The  evidence 
was  excluded,  and  exception  taken.  The  fact  that  he  com- 
mitted suicide  was  no  defense,  unless  it  came  within  some 
condition  of  the  contract  of  insurance  relieving  the  defendant 
from  liability  in  such  case:  Fitch  v.  American  P.  L.  Ins.  Co,^ 
69  N.  Y.  557;  17  Am.  Rep.  872. 

The  provision  relied  upon  to  support  the  defense  so  alleged 
is  the  provision  in  the  contract  that  it  should  ''  be  void  if  the 
member  herein  shall  die  in  consequence  of  a  duel,  or  by  the 
hands  of  justice,  or  in  violation  of  or  attempt  to  violate  any 
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criminal  law  of  the  United  States,  or  of  any  state  or  country 
in  which  the  member  herein  named  may  be."  The  death  of 
Darrow  was  in  this  state.  At  common  ]aw,  suicide  was  a 
crime,  and  the  consequence  was  the  forfeiture  of  the  chattels, 
real  and  personal,  of  the  fdo  de  se:  4  Bla.  Com.  190.  It  is  not 
a  crime  in  this  state:  Pen.  Code,  sees.  2,  173.  The  attempt 
to  commit  suicide  is  made  a  crime  by  the  statute,  which  .pro- 
vides that  "  a  person  who,  with  intent  to  take  his  own  life, 
commits  upon  himself  any  act  dangerous  to  human  life,  or 
which,  if  committed  upon  another  person  and  followed  by 
death  as  a  consequence,  would  render  the  perpetrator  charge- 
able with  homicide,  is  guilty  of  attempting  suicide  "r  Id.,  sec 
174;  ''and  is  guilty  of  a  felony  punishable  by  imprisonment,** 
etc.:  Id.,  sec.  178.  While  the  attempt  to  commit  suicide  is  a 
crime,  the  accomplishment  of  the  purpose  to  do  so  is  not*  It 
is  with  much  force  urged,  on  the  part  of  the  defendant,  that 
the  criminally  unlawful  attempt  preceded  the  death,  and  thai 
it  was  no  less  a  violation  of  law  because  such  was  the  result 
or  consequence  of  it;  that  whether  successful  or  unsuccessful, 
there  was  an  attempt  within  the  statute.  Although  that  may 
be  so  in  some  sense,  in  common  parlance  an  attempt  to  com* 
mit  crime  imports  a  purpose,  not  fully  accomplished,  to  com- 
mit it  It  is  the  attempt  to  commit  suicide  that  is  the  crime, 
while  the  taking  one's  own  life  is  no  violation  of  the  criminal 
law.  The  attempt,  in  such  case,  to  commit  crime  would  be 
merely  an  unaccomplished  purpose  to  attempt  suicide,  and, 
therefore,  the  peculiarity  of  the  offense  referred  to  is  such  that 
it  cannot  come  within  the  provision  of  the  statute  that  '*a  per- 
son may  be  convicted  of  an  attempt  to  commit  a  crime,  al- 
though it  appears  on  the  trial  that  the  crime  was  consum- 
mated, unless  the  court,  in  its  discretion,  discharge  the  jury, 
and  directs  the  defendant  to  be  tried  for  the  crime  itself": 
Id.,  sec.  685.  As  the  attempt  to  commit  suicide  is  the  only 
crime  involved  in  the  purpose  and  act  of  a  party  having  in 
view  the  taking  his  own  life,  it  is  not  seen  how  there  can  in 
the  law  be  recognized  an  attempt  to  commit  the  crime;  for 
whatever  may  be  done  with  the  intent  and  purpose  of  suicide 
is  involved  in  the  attempt  to  do  it,  and  thus  constitutes  an  in- 
gredient of  the  main  and  only  offense. 

It  must,  for  the  purpose  of  the  question  here,  be  assumed 
that  Darrow  had  the  purpose  of  taking  his  own  life,  and  that 
he  fully  accomplished  such  purpose.  The  result  of  his  act, 
influenced  by  such  intent,  then,  was  his  death.     By  the  act  of 
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taking  his  own  life,  he  violated  no  criminal  law,  unless  the 
atteo^pt  to  do  it  may  be  distinguished  from  the  act  accom- 
plished. An  act  is  characterized  by  the  purpose,  when  ascer- 
tained, of  the  party  doing  it,  or  by  its  result.  If  the  act  fails 
to  accomplish  its  purpose,  it  constitutes  an  attempt;  but  if  the 
result  of  it  is  the  consummation  of  the  purpose,  the  act  is  not 
commonly  designated  as  an  attempt.  The  common  accepta- 
tion of  terms  used,  and  which  do  not  necessarily  have  a  tech- 
nical meaning,  is  entitled  to  some  consideration  in  the  con- 
struction of  contracts,  where  the  intention  of  the  parties  is 
sought  for,  as  it  must  be,  in  the  language  employed.  For  the 
purpose  of  upholding  the  contract  of  insurance,  its  provisions' 
will  be  strictly  construed  as  against  the  insurer:  McMaater  v. 
ijMurance  Co,  of  North  America^  55  N.  Y.  222;  14  Am.  Rep. 
239;  EHUeher  v.  Home  Life  Ins.  Co,,  69  N.  Y.  256;  25  Am.  Rep. 
182.  When  its  terms  permit  more  than  one  construction, 
that  one  will  be  adopted  which  supports  its  validity:  Coyne  v. 
WeateVf  84  N.  Y.  386.  And  it  is  only  when  no  other  is  per- 
missible by  the  language  used  that  a  construction  which 
works  a  forfeiture  will  be  given  to  such  an  instrument:  Hitchr 
cock  ▼.  NoHh  Western  Ins.  Co.,  26  Id.  69;  Griffey  v.  New  York 
C.  Ins.  Co.,  100  Id.  417;  53  Am.  Rep.  202. 

The  reason  assigned  for  such  rule  of  construction  is,  that 
the  insurer  is  supposed  to  have  chosen  the  language  to  express 
the  terms  of  the  contract;  and  it  has  become  a  rule  of  law  that 
if  it  be  left  in  doubt  whether  words  of  the  contract  **  were  used 
in  an  enlarged  or  a  restricted  sense,  other  things  being  equal, 
the  construction  will  be  adopted  which  is  most  beneficial  to 
the  promisee":  Hoffman  v.  JEtna  Fire  Ins.  Co.,  32  N.  Y.  405, 
413;  88  Am.  Dec.  337.  There  is  nothing  in  the  language  of 
the  policy  to  indicate  that  the  defendant  had  reason  to  sup- 
pose that  the  promisee  understood  that  suicide  of  the  member 
came  within  its  terms.  And  words  may  easily  have  been  em- 
ployed to  embrace  it  within  a  condition,  if  it  had  been  in  the 
contemplation  of  the  defendant  as  an  act  of  forfeiture  of  the 
claim  of  the  beneficiary  upon  the  contract.  Inasmuch  as  sui- 
cide is  not  a  violation  of  the  criminal  law,  the  words  do  not 
necessarily  or  clearly  import  that  the  act  which  produces  it 
is  within  the  provision  in  question,  or  that  it  was  within  the 
intention  of  the  defendant.  And  that  is  a  sufiScient  reason 
why  they  should  not  be  extended,  or  their  meaning  refined  by 
interpretation!  with  a  view  to  treat  the  act  causing  death  as 
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within  the  invalidating  condition  of  the  policy:  Oriffey  v.  New 
York  C  In$.  Oo,j  supra. 

Thus  far  the  question  has  not  been  considered,  whether  the 
mere  consequence  or  result  of  an  act  of  the  member  in  vio- 
lation of  criminal  law  would  come  within  such  provision.  If 
literally  construed,  it  might  not.  The  contract  is  rendered 
void  if  the  member  ^*die  in  violation  of  or  attempt  to  violate 
any  criminal  law."  It  is  not  death  in  consequence  of  the  vio- 
lation of  law,  but  death  in  or  during  the  act  of  violation  of 
4aw,  that  is  expressed  by  the  words  used. 

In  Bradley  v.  Mutual  Ben,  L.  Ins.  Co.,  45  N.  Y.  422,  6  Am. 
'Rep.  115,  the  conclusion  was  warranted  that,  at  the  time  of 
ihis  death,  the  assured  was  engaged  in  the  violation  of  law. 
And  such  was  the  case  in  Cluff  v.  Mutual  Ben.  L.  Ins.  Co.^  13 
Allen,  308,  where  a  policy  on  the  same  life,  and  containing 
the  like  provisions,  was  the  subject  of  the  action,  and  the  de- 
fense was  the  same. 

In  Murray  v.  New  York  Life  Ins.  Co.,  96  N.  Y.  614,  48  Am. 
Rep.  658,  the  provision  of  the  policy  was,  that,  if  the  assured 
should  ^*die  in  or  in  consequence  of  the  violation  of  the  laws,'' 
etc.,  the  policy  would  be  void.  It  may  be,  if  the  mortal  injury 
is  received  while  the  assured  is  engaged  in  the  criminal  act, 
that  the  death,  following  as  the  consequence,  comes  within  the 
import  of  the  provision.  But  the  view  taken  renders  it  un- 
necessary to  consider  that  question,  and  no  opinion  is  expressed 
upon  it. 

The  conclusion  is,  that  the  death  of  the  member  by  suicide 
did  not,  within  the  meaning  of  any  provision  of  the  policy, 
render  it  for  that  reason  void,  and  therefore  the  exclusion  of 
the  evidence  upon  that  subject  was  not  error.  No  other  ques- 
tion requires  the  expression  of  consideration. 

The  judgment  should  be  affirmed. 

Insurance  of  Litb  —  Suicidx.  —  Where  the  policy  proyidad  ttiat  if  tiii 
tnauretl  shouUl  coiuiiiit  suicide,  "felonious,  or  otherwise,  sane  or  insane,"  the 
policy  should  be  void,  and  he  did  commit  suicide  while  temporarily  insane, 
no  recovery  could  be  had  upon  the  policy,  although  the  deceased  was  in  no 
manner  conscious  of  or  responsible  for  what  he  did:  Searth  r.  Stemritif  MuL 
L.  Soc,  75  Iowa,  346.  But  where  the  policy  read,  "in  case  the  insured  shall 
die  by  his  own  hands,  ....  this  policy  shaU  be  null  and  yoid,  except  that 
in  case  he  shall  die  by  his  own  hand  while  insane,  the  amount  paid  by  this 
•company  on  the  policy  shaU  be  the  amount  of  the  premium  actually  paid 
thereon,  with  interest,*'  in  order  to  defeat  recovery  upon  the  policy,  on  th0 
.ground  that  deceased  died  by  his  own  hands,  the  company  must  show  that 
the  insured  knew  the  physical  nature  of  the  act  he  committed,  and  that  it 
woulil  kill  him:  Mutual  B,  L.  Ins.  Co.  v.  Davie$3,  S7  Ky.  542. 
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IioniXAVOB — SuxGiDi.  — In  the  law  of  inmiraiioe,  niieide  it  not,  m  a  nda^ 
fengniiwl  m  a  ground  of  exemption  from  liability,  or  for  farfoitare  ol  a- 
policy,  nnlea  it  la  expressly  so  stipnlated  in  the  policyi  Kerr  t.  Mumetotm 
MmL  Bern.  Amfn,  89  Minn.  174;  12  Am.  St.  Rep.  631,  and  note  as  to  the  death 
of  insand  m  oonseqaenoe  of  riolatioo  of  law  as  adeienae  to  an  aotion on  tha 
poli^. 

Comrmoonoir  ov  Ihsvbaxoi  CoHTEAOia.  —  Conditions  in  an  insnranoa 
policy  as  to  forfeitores  mnst  be  oonstmed  strictly  against  the  company  in- 
soring,  and  liberally  in  favor  of  the  assured:  Quetn  InB.  Co.  t.  Young,  86  Ala^ 
424;  11  Am.  St  Rep.  51;  MutwU  Asnur.  Soe.  r.  ScoUUh  (Tnkm  tie.  Ine,  Odu, 
M  Va.  116;  10  Am.  St.  Rep.  819,  and  note  826. 

Mutual  Bbnxrt  Socutt — RiruaiL  to  Pat  Lon  ob  Maki  Assna- 
UMWt — RjoczDT.  —  When  a  mutual  benefit  life  insurance  society,  which  do* 
^enda  upon  assessments  levied  upon  its  members  to  secure  money  to  meet 
death  daims  against  it,  refuses  to  make  assessments  in  any  proper  case^  the 
lomedy  of  the  beneficiary  is  by  an  action  for  a  breach  of  contract:  BenlM  r, 
Jierthwuietu  Aid  Aee'n,  40  Minn.  202;  and  in  such  action  substantial  damages 
Bsj  be  xoooveved:  Jadseom  t.  Nortkuteetem  Mutual  RefktfAe^n^  73  Wia.  607. 


MoDoNALD  V.  Long   Island  Bailboad  Company. 

IU6  Nsw  York,  6M.] 

Railroad  Corporation  must  Gitb  PAassNOERS  a  Rbasonablr  Ofpor- 
TUNITT  TOR  Aliohtimo  from  its  train  at  a  station  where  it  stops,  and 
reasonable  diligence  on  the  part  of  its  passengers  in  alighting  from  it  ia 
alao  required. 

A  Railroad  Corporation  is  not  Exousxd  trom  Oitino  Passbnorbs  a 
Rbasovablb  Timb  to  Alight  from  its  train  at  a  station  by  the  fact 
that  its  conductor  did  not  know  the  passenger  intended  to  alight, 
unless  the  latter  was  so  situated  as  to  conceal  himself  from  observation. 
The  fact  that  a  passenger  proceeds  to  leave  a  train  at  a  station  where  it 
has  stopped  ought  to  be  known  by  the  company  through  ita  aervanta, 
and  therefore,  ao  far  aa  it  ia  essential,  it  ia  deemed  chargeable  with 
knowledge. 

GdNTRIBUTORT  NbGUOBNCB  OP  PaSSBNGBR  IN  ALIGHTING  PROM    RAILROAD 

Train.  —  One  about  to  alight  from  a  train  at  a  atation  where  it  haa 
atqpped  haa  the  right  to  assume  that  he  will  be  allowed  a  reasonable  time 
in  which  to  do  ao  before  the  train  atarta,  and  ia  therefore  not  chargeable 
with  contributory  negligence  if  he  omita  to  retain  hia  hold  on  the  railing, 
er  to  aeek  the  oonductor  and  inform  him  of  hia  purpose  to  leave  the 
train,  or -to  aee  that  hia  movementa  to  leave  the  train  are  obaerved  by 
the  cooductor. 
Vbouornor.  —  Thb  Want  op  Contributort  Nboliobnob  mat  bb  Dbtbr- 
MiNBD  bt  thb  Court  as  a  Mattbr  op  Law  when  there  are  no  laots 
in  evidence  from  which  any  inference  of  negligence  oan  ariaab 

Edward  E.  Sprague^  for  the  appellant 
J.  Stewart  Row^  for  the  respondent 
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Bradley,  J.  The  action  was  founded  upon  the  charge  of 
negligence  of  the  defendant,  by  which  the  plaintiff  sustained 
personal  injuries.  In  the  evening  of  April  27, 1885,  the  plain- 
tiff took  passage  on  a  train  upon  the  defendant's  railroad  at 
Flatbush,  to  ride  to  a  station  at  Bockaway  Avenue,  and  in 
alighting  at  the  latter  place,  he  received  the  injury  complained 
of.  The  evidence  on  the  part  of  the  plaintiff  was  in  conflict 
with  that  introduced  by  the  defendant  in  respect  to  the  facts 
essential  to  support  the  charge  of  negligence  of  the  defendanti 
and  to  relieve  the  plaintiff  from  the  imputation  of  contribu- 
tory negligence.  The  court  charged  the  jury  that  ^'the  ques- 
tion is  simply  which  story  is  true.  Is  the  story  told  by  the 
plaintiff  and  the  witness  Fox  true?  Or  is  the  story  told  by  the 
passengers  who  were  called  as  witnesses  for  the  defendant  true? 
If  you  believe  the  plaintiff's  statement,  he  is  entitled  to  a  ver- 
dict. If  you  find  that  the  accident  occurred  in  the  way  stated 
by  the  defendant's  witnesses,  then,  plainly,  the  defendant  is 
not  liable,  because  the  accident  was  not  caused  by  fault  on 
the  part  of  the  railroad  company's  servants." 

The  defendant's  counsel  excepted  to  the  charge  that  '*if  the 
jury  believe  the  testimony  of  the  plaintiff  and  Mr.  Fox,  the 
plaintiff  is  entitled  to  recover ";  and  requested  the  court  to 
charge  'Hhat  it  is  for  Hhe  jury  to  draw  that  inference."  The 
justice  presiding  then  added:  ''I  will  leave  it  for  the  jury 'to 
say  whether  it  would  not  be  negligence  if  he  started  to  get  off 
the  train  while  in  motion."  The  question  presented  on  this 
review  arises  upon  such  exception  to  the  charge. 

If  there  was  any  opportunity,  for  inference  upon  this  testi- 
mony  on  the  part  of  the  plaintiff,  taken  as  true,  that  negli- 
gence of  the  defendant  or  the  freedom  of  the  plaintiff  firom 
contributory  negligence  was  not  established  by  it,  the  charge 
was  error,  and  although  the  exception  was  not  taken  to  the 
oharge  precisely  as  made,  it  may  be  treated  as  fairly  raising 
the  question  whether  the  instruction  was  warranted  by  the 
facts  as  represented  by  the  testimony  on  the  part  of  the  plain- 
tiff, to  which  the  court  referred,  which  was  to  the  effect  that 
the  plaintiff  sat  near  the  front  door  of  the  car;  that  as  soon  as 
the  train  stopped  at  the  Bockaway  Avenue  station,  he  arose 
from  his  seat,  and  proceeded  to  leave  the  car  by  going  out  of 
that  door;  that  when  he  had  placed  one  foot  on  the  last  or 
lower  step,  and  was  proceeding  to  step  off  the  car  with  the 
other  foot,  which  was  on  the  next  step  above,  he  was,  by  a 


Nov.  1889.]    McDonald  v.  Long  Island  B.  B.  Co.  439 

sadden  jerk  of  the  train  in  starting,  thrown  to  the  ground,  and 
one  of  his  feet  was  run  over  and  crushed. 

It  is  the  duty  of  a  railroad  company  to  give  passengers  & 
reasonable  opportunity  to  leave  its  train  at  stations  where  it 
•tops;  and  reasonable  diligence  on  the  part  of  its  passengers 
in  alighting  from  it  is  also  required.  In  this  instance,  upon 
the  testimony  as  given  on  the  part  of  the  plaintiff,  if  taken  as 
true,  the  conclusion  was  required  that  the  train  did  not  stop 
a  reasonable  or  sufiScient  time  for  the  plaintiff  to  leave  it  be- 
fore it  started*  and  for  that  reason  that  the  defendant  was 
chargeable  with  negligence  in  that  respect,  unless  there  was 
some  other  fact  bearing  upon  that  question  for  the  considera- 
tion of  the  jury.  It  is  argued  that  the  defendant  may  have 
been  relieved  from  this  charge  of  negligence  by  the  fact,  if  so 
found,  that  the  conductor  had  no  knowledge  that  the  plaintiff 
desired  to  leave  the  train  at  that  station.  It  may  be  that  the 
conductor  did  not  have  such  knowledge,  and  that  he  did  not 
see  the  plaintiff  when  he  left  his  seat,  and  thus  failing  to  ob- 
serve that  any  passenger  was  leaving  the  train,  he  may  have 
deemed  delay  unnecessary.  The  conductor  may  have  been  at 
the  rear  end  of  the  car,  and  it  appears  that  no  one  in  the  em- 
ploy of  the  defendant  was  at  the  front  end  of  it*  The  fact 
that  the  conductor  did  not  know  that  the  plaintiff  intended  to 
leave,  and  did  not  see  him  leaving  the  car,  cannot  furnish  the 
defendant  with  an  excuse  for  not  giving  the  plaintiff  a  reason- 
able time  to  get  from  the  train,  unless  the  latter  was  so  situ- 
ated as  to  conceal  himself  from  observation. 

He  was  sitting  on  a  seat  in  the  car,  designed  for  passengers, 
until  he  started  to  leave.  He  was  entitled  to  time  to  get  off; 
and  if  the  injury  was  occasioned  by  reason  of  the  failure  of  the 
defendant  to  give  him  such  time  before  the  train  was  started, 
it  was  guilty  of  negligence.  Such  opportunity  to  alight  from 
a  train  is  within  the  undertaking  assumed  by  a  railroad  com- 
pany, and  the  safety  of  travel  requires  the  observance  of  that 
duty.  The  fact  that  a  passenger  proceeds  to  leave  a  train  at 
a  station  where  it  has  stopped  ought,  for  the  purpose  of  his 
protection,  to  be  known  by  the  company,  through  its  servants, 
and  therefore,  so  far  as  that  is  essential,  it  is  deemed  charge- 
able with  knowledge;  and  if  the  proper  discharge  of  duty  in 
that  respect  requires  more  means  of  observation  or  precaution, 
it  should  be  furnished.  The  defense  cannot  successfully  rest 
upon  the  inference  that  the  conductor  was  in  a  situation  where 
ha  could  not  or  did  not  observe  the  purpose  of  the  plaintiff  to 
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depart  from  the  train.  It  is  also  urged  that  the  circnmstanoe^ 
were  such  as  to  permit  the  finding,  upon  the  plaintiff's  testi- 
mony, that  he  was  not  free  from  negligence.  It  is  not  claimed 
that  the  plaintiff  did  not  proceed  with  reasonable  diligence  to 
alight,  but  it  is  insisted  that  the  inference  was  permitted  thiat 
he  did  not  use  reasonable  care  in  doing  so,  upon  the  statement 
given  bj  him  of  the  circumstances.  He,  having  the  burden  of 
proof  to  establish  such  care,  is  entitled  to  the  benefit  of  no  pre- 
sumption in  support  of  his  diligence  or  caution. 

It  was  very  dark.  He  says:  ^*  I  took  hold  of  the  rail  and 
stepped  down  on  the  first  step,  then  I  had  my  foot  on  the  last 
step,  and  was  going  to  step  off,  and  the  train  started,  and  the 
jerk  of  the  car  knocked  me  over.  There  is  a  platform  and 
two  steps,  and  then  from  there  off  the  car.  Before  the  car 
started  I  was  off  the  platform,  my  right  foot  was  on  the  last 
step,  and  my  other  foot  on  the  other;  my  left  foot  was  on  the 
middle  step  of  the  platform,  and  my  right  foot  on  the  last  step. 
I  was  about  to  step  off  the  car  on  the  platform;  I  let  go  to  step 
down;  as  soon  as  I  let  go  it  started;  I  did  not  have  hold  of 
anything  when  the  car  started;  I  had  no  warning  that  the  car 
was  about  to  start."  The  plaintiff  had  the  right  to  assume 
that  he  would  have  reaeonable  opportunity  to  get  off  the  train 
before  it  started.  And  it  is  not  seen  that  bis  omission  to  re- 
tain his  hold  onto  the  railing,  if  it  were  practicable  to  do  so,  at 
the  moment  he  was  about  to  step  from  the  car  onto  the  plat- 
form of  the  station,  could,  under  such  circumstances,  furnish 
any  imputation  of  negligence  on  the  part  of  the  plaintiff 
While  the  darkness  called  for  the  exercise  of  caution  on  the 
part  of  the  plaintiff,  his  statement  was  to  the  effect  that  he 
proceeded  in  the  usual  manner  to  get  off.  He  sought  to  go 
down  the  steps  provided  for  the  purpose,  which  he  would,  as 
appears  by  his  evidence,  have  safely  accomplished  if  he  had 
been  permitted.  His  failure  to  seek  the  conductor  and  inform 
him  of  the  purpose  to  leave  the  train  at  that  station,  or  his 
failure  to  see  that  his  movement  to  do  so  was  not  observed  by 
the  conductor,  furnished  no  fact  for  the  jury,  for  the  reasons 
before  given.  The  leading  fact  litigated  upon  the  trial  was^ 
whether  the  plaintiff  proceeded  to  alight  from  the  train  as  soon 
as  it  stopped  at  the  station,  or  delayed  doing  so  until  it  started. 
If  he  thereafter,  and  after  a  reasonable  opportunity  to  get  up» 
remained  in  his  seat,  the  conductor  may  have  had  the  right 
to  assume  that  he  did  not  intend  to  leave  there.  The  court, 
upon  that  subject,  charged,  to  which  there  was  no  ej^^'tiony 
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thai  "  this  whole  case  depends  simply  on  one  question  of  fact: 
]>id  the  passenger,  as  he  says,  attempt  to  alight  from  the  train 
A8  soon  as  it  was  stopped  ?  If  he  did,  then  there  was  no  neg- 
UgBHQ^upon-hiS'part,  and  the  defendsmts  were  to  blame  in  not 
giving  him  an  opportnnity  to  get  off."  And  after  thus  stating 
the  evidence  of  the  plaintiff  and  its  effect,  and  referring  to  that 
CD  the  part  of  the  defendant  in  conflict  with  it,  he  added  the 
portion  of  the  charge  first-before  mentioned.  Although  the 
question  of  negligence  is  dependent  upon  facts  which  must  go 
to  the  jury,  when  any  inference  may  arise,  from  the  evidence, 
either  to  support  or  defeat  the  charge,  there  may  be  a  state  of 
facts  so  unqualified  as  to  justify  the  determination  of  the  fact 
as  matter  of  law.  The  facts  as  represented  by  the  evidence  of 
the  plaintiff,  if  taken  as  true,  furnished  all  the  elements  of  fact 
requisite  to  the  liability  of  the  defendant,  and  no  countervail- 
ing deductions  could  reasonably  arise  from  it. 

These  views  lead  to  the  conclusion  that  the  exception  to  the 
charge  was  not  well  taken. 

The  question  of  the  weight  of  evidence  arising  upon  the  very 
decided  conflict  of  it,  as  to  the  essential  facts,  was  disposed  of 
in  the  court  below,  and  is  not  the  subject  of  consideration  oi^ 
this  review. 

The  judgment  should  be  affirmed. 


Carbikhs  or  Passsnokbs  are  bound  to  ezeroiae  the  same  degree  of  care 
towards  passengers  in  their  egress  from  the  vehicle  of  transportation  for  a 
proper  purpose  as  when  they  remain  thereon:  Dodge  ▼.  BotUm  etc  8,  8,  Co,, 
148  Mass.  207;  12  Am.  St  Rep.  541. 

Railkoad  Company  Emqaoed  ih  Carrtino  Paasbnoers  mast  announoe 
the  name  of  the  station  on  the  arrival  of  the  train  thereat,  and  give  passen- 
gers opportunity  and  time  to  alight  in  safety:  Dorrah  v.  lUinoU  Central  R,  JL 
Co.,  65  Miss.  14;  7  Am.  St.  Rep.  029,  and  cases  collected  in  note. 

Whxrx  a  PasssnosR'  18  IN  HIS  Pbopbr  Plaob  upon  a  railway  car,  and 
makes  no  exposure  of  his  person  to  danger,  there  can  be  no  question  of  con- 
tributory negligence:  LoukmUe  etc  R'y  Cb.  v.  Snyder,  117  Ind.  435;  10  Am. 
BtEep.  60. 

NaauoBNOB,  whsn  a  QussnoN  ov  Law.  —  The  question  of  negligenc* 
ought  not  to  be  taken  from  the  jury,  unless  the  conduct  of  the  plaintiff,  re- 
lied upon  as  contributory  negligence,  is  established  by  uncontradicted  testi- 
mony, so  that  no  room  is  left  for  ordinary  minds  to  differ:  BaUimore  etc  R.  R» 
Cc  V.  Kane,  69  Md.  11;  9  Am.  St.  Rep.  387:  CUy  R*y  Co.  v.  //es,  50N.  J.  L. 
435;  7  Am.  St  Rep.  798,  and  note.  But  when  the  faoU  are  undisputed,  th» 
question  of  oontributory  negligenoe  is  for  the  court  to  determine:  Serfeld  v» 
Cftta^  etc  R.R,Co.,  70  Wis.  216;  5  Am.  St  Rep.  168,  and  cases  in  note. 
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[1]«  Nsw  YOBK,  558.] 

Vaxuxqm  BBTwnif  Allaoation  and  Pboof.  —  Under  a  oomplaint  alleging 
negligence  on  the  part  of  a  city  in  excavating  a  dangerooa  hole  or  trenchiL 
and  throwing  np  a  dangerous  embankmoDt  therefrom  in  the  streete^  hj 
and  nnder  the  direction  of  defendant,  and  in  suffering  the  trench  and 
embankment  to  be  without  protection  or  notice  to  travelers,  evidence  ia 
admissible  to  show  either  a  dangerous  obstruction  created  by  the  city, 
and  left  unguarded,  or  a  like  obstruction  created  by  some  third  person, 
and  left  unguarded  by  the  city  after  notice  of  its  existence. 

MvKioiPAL  Corporation  must  bs  Dbkmid  lo  hayb  Knowlbdob  ov 
Dangbrous  CoNDiTioir  or  a  Strkbt  when  it  bad  been  in  such  condition 
two  months  before  an  accident. 

Municipal  Corporation  has  a  Dutt  to  Kbbp  its  Strbbts  ik  Safb  Con- 
DinoK  POR  PuBLio  Tratel,  aud  must  exercise  reasonable  diligence  to 
accomplish  that  end;  and  this  rule  is  equally  applicable,  whether  the  act 
or  omission  complained  of  is  that  oi  the  municipality,  or  of  some  third 
person. 

Municipal  Corporation,  whbn  Pritatb  or  Public  Impbotbkbnts  abb 
BBiNO  Madb  in  its  Strbbtb,  MUSTf  OuABD  Thbx  SO  as  to  proteot 
travelers  from  resulting  injuries  therefrom,  and  if  neoessary  to  prevent 
accident,  should,  by  some  barrier,  close  the  street  against  the  pubUCp  so 
that  no  harm  may  happen  if  the  work  should  be  delayed. 

FvBUO  Strbbts — Nboliobncb.  — Onb  Using  a  Public  Strbbt  mat  Ai^ 
SUMB  that  thb  Munioipalitt,  whose  duty  it  is  so  to  do^  has  kept  the 
street  in  safe  condition,  and  he  is  therefore  not  guilty  of  negligence  in  nol 
exercising  diligence  to  discover  a  dangerous  obstruction. 

Municipal  Corporation.  —  Thb  Fact  that  It  is  thb  Dutt  op  a  Cox- 
tractor,  doing  work  on  pnblic  streets,  to  maintain  warning  lights  at  an 
excavation  he  has  made,  does  not  relieve  the  municipality  from  liability 
for  an  accident  resulting  from  the  negligent  omission  to  maintain  sndi 
lights. 

Municipal  Corporation  is  Answbrablb  vob  its  Board  of  Watbr  Com* 
M18SI0NEK8,  WHBN  SucH  BoARD,  though  Created  by  special  statute,  is 
recognized  as  a  department  of  the  city  government  in  the  charter,  and 
charged  with  the  duty  of  making  neoessary  surveys,  and  preparing  a 
general  plan  and  system  of  sewers  for  the  city,  and  of  preparing  and  ap- 
proving specifications  for  constructing  all  sewers,  drains,  wells,  fire  cis* 
terns,  laying  water-pipes,  and  erecting  hydrants. 

Municipal  Corporations.  — To  DBnsRMrtiB  whkthbr  thbrb  is  a  Munict* 
PAL  Rxsponsibilitt,  the  inquiry  must  be,  whether  the  department  whose 
misfeasance  is  complained  of  is  a  part  of  the  machinery  for  carrying  on 
the  municipal  government,  and  whether  it  was  at  the  time  engaged 
in  the  discharge  of  a  duty,  or  chaiged  with  a  duty  primarily  resting  ^ 
upon  the  municipality. 

Joseph  F.  Daly^  for  the  appellant 

James  M.  Hunt^  for  the  respondeDt* 

Brown,  J.  The  plaintiff  recovered  a  judgment  at  {be  oireuit 
ioT  ten  thousand  dollars  for  personal  injuries  received  by  her 
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in  consequence  of  an  obBtrtictiod  in  Yonkers  Avenue,  one  of 
the  public  streets  in  the  city  of  Yonkers. 

The  obstruction  consisted  of  a  heap  of  dirt  and  rocks  thrown 
out  from  a  trench  dug  for  the  purpose  of  laying  water-pipes. 
The  night  of  the  accident  was  very  dark  and  misty.  The 
plaintiff  was  riding  with  her  husband  in  a  wagon,  drawn  by 
one  horse,  going  east,  and  coming  in  contact  with  the  heap  of 
dirt  and  stones,  the  wagon  was  overturned  and  the  plaintiff 
injured. 

The  evidence  as  to  the  existence  of  lights  at  or  near  the 
place  of  the  accident  was  conflicting,  but  the  jury  were  au- 
thorized to  find,  and  on  this  appeal  we  must  assume  they  did 
find,  the  facts  in  conformity  with  the  plaintiff's  proof. 

Upon  that  assumption,  there  was  no  light  within  one  hundred 
feet  of  the  place  of  the  accident,  no  guard  or  barrier  around 
the  heap  of  dirt  or  the  open  trench,  and  nothing  to  warn  the 
plaintiff  or  her  husband  of  danger.  We  are  of  the  opinion 
that  the  case  in  all  its  aspects  was  one  for  the  consideration  of 
the  jury. 

The  point  that  proof  was  admitted  which  was  at  variance 
with  the  cause  of  action  alleged  in  the  complaint,  is  not  well 
taken.  The  cause  of  action  was  negligence  on  the  part  of  the 
defendant  in  permitting  one  of  the  public  streets  of  the  city  to 
be  in  a  dangerous  condition.  The  facts  which  constituted  the 
negligence  were  alleged  to  be  the  excavation  of  a  dangerous 
hole  or  trench,  and  throwing  up  a  dangerous  embankment 
therefrom  in  the  street  ''by  and  under  the  direction  of  defend- 
ant," and  in  suffering  the  trench  and  embankment  to  be 
without  protection,  or  notice  to  travelers  on  the  night  of  the 
accident 

These  facts  were  denied  by  the  answer,  and  under  the  issue 
thus  made,  the  plaintiff  was  entitled  to  recover  by  showing,  to 
the  satisfaction  of  the  jury,  either  a  dangerous  obstruction 
created  by  the  city,  and  left  unguarded,  or  an  obstruction 
created  by  some  third  person,  and  left  unguarded  by  the  city 
after  notice  of  its  existence.  Upon  the  latter  branch  of  the 
case,  all  the  evidence  relating  to  the  condition  of  the  street,  and 
the  absence  of  lights  in  the  night-time,  prior  to  the  accident, 
was  admissible,  as  it  tended  to  show  a  condition  of  affairs 
from  which  the  jury  could  infer  that  the  city  had  or  ought  to 
have  bad  knowledge  of  the  dangerous  condition  of  the  street 

The  evidence  as  to  the  non-existence  of  lights  at  the  trench 
after  the  accident  was  confined  to  the  night  in  question,  and 
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was  admiseible  to  contradict  the  testimony  of  the  contractoiV' 
that  a  light  was  there.  It  may  not  have  been  strictly  in  re* 
buttal,  but  its  admission  was  discrelioiMury  with  the  trial 
court 

Even  if  the  appellant's  contention  that  it  was  not  re8ponBib]» 
for  the  negligent  acts  of  the  water  board  was  sound,  th&t  would 
not  relieve  it  from  liability  in  this  case. 

The  dangerous  condition  of  the  street  had  existed  for  twa 
months  or  more  before  the  accident,  and  the  defendant  most 
be  deemed  to  have  had  knowledge  of  it  Its  duty  was  to  keep 
the  streets  in  a  safe  condition  for  public  travel,  and  it  was 
bound  to  exercise  reasonable  diligence  to  accomplish  that  end, 
and  the  rule  is  now  well  established  to  be  applicable,  whether 
the  act  or  omission  complained  of,  and  causing  the  injury,  is- 
that  of  the  municipal  corporation  or  some  third  party:  NeUaih^ 
v.  VMage  of  Canisteo,  100  N.  Y.  89. 

Where  public  or  private  improvements  are  being  made  in 
a  street,  it  is  the  duty  of  the  city  to  guard  and  protect  them 
so  as  to  protect  travelers  on  the  street  from  receiving  injury 
therefrom:  Turner  v.  City  of  Newburgh^  109  N.  Y.  301;-  4  Am. 
8t.  Rep.  453.  And  if  necessary  to  prevent  accidents,  it  should, 
by  some  barrier,  close  the  street  against  the  public,  so  that  no 
harm  may  happen  if  the  work  on  the  street  is  delayed:  RtLsseU 
V.  Village  of  Canastota,  98  N.  Y.  496. 

A  person  using  a  public  street  has  no  reason  to  apprehend 
danger,  and  is  not  required  to  be  vigilant  to  discover  danger- 
ous obstructions,  but  he  may  walk  or  drive  in  the  daytime  or 
night-time,  relying  upon  the  assumption  that  the  corporation 
whose  duty  it  is  to  keep  the  streets  in  a  safe  condition  for 
travel  have  performed  that  duty,  and  that  he  is  exposed  to  no 
danger  from  its  neglect 

Although  the  street  where  this  accident  happened  had  been 
in  a  dangerous  condition  for  weeks,  the  proof  does  not  show 
the  slightest  effort  on  the  part  of  the  city  to  warn  travelers  of 
its  condition.  It  appeared  to  have  relied  upon  the  contractor 
to  maintain  the  warning  lights  at  the  excavation,  which,  an- 
der  his  contract,  he  was  bound  to  do.  But  the  city  was  not 
absolved  from  its  liability  by  this  provision  of  the  contract: 
Turner  v.  City  of  Newburghy  supra. 

We  think,  however,  that  the  board  of  water  commissioners 
was  one  of  the  instrumentalities  of  the  government  of  the  city, 
and  that  the  defendant  is  liable  for  its  negligent  acts. 

In  Ehrgott  v.  Mayor  etc.,  96  N.  Y.  273,  this  court  said:  "To 
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determine  whether  there  is  municipal  responsibility,  the  inquiry 
mast  be,  whether  the  department  whose  misfeasance  or  non- 
feasance is  complained  of  is  a  part  of  the  machinery  for  car- 
rying on  the  municipal  government,  and  whether  it  was  at  the 
time  engaged  in  the  discharge  of  a  duty  or  charged  with  a 
duty  primarily  resting  upon  the  municipality." 

The  duty  of  supplying  the  citizens  of  Yonkers  with  water  is 
by  statute  made  a  municipal  duty,  and  the  board  of  water 
commissioners  exists  for  that  purpose. 

While  this  board  is  created  by  special  statute,  it  is  recog- 
oized  as  a  department  of  the  city  government  in  the  charter, 
and  charged  with  the  duty  of  *'  making  the  necessary  surveys, 
etc.,  and  preparing  a  general  plan  and  system  of  sewers  for  the 
city,"  also  '* of  preparing  and  approving  specifications  for  con- 
structing all  sewers,  drains,  wells,  fire  cisterns,  laying  water- 
pipes,  and  erecting  hydrants." 

The  board  exists  solely  for  the  benefit  of  the  city.  It  can 
own  no  property,  and  do  no  act  nhat  has  not  reference  to  the 
well-being  of  the  city.  It  is  given  the  power  to  purchase  and 
acquire  land,  but  the  title,  when  acquired,  vests  in  the  city. 
For  its  contracts  the  city  is  liable,  and  judgments  recovered 
against  it  are  judgments  against  the  city.  When  the  water- 
rents  collected  by  it  are  more  than  sufficient  to  meet  its 
expenses,  the  surplus  must  go  to  the  benefit  of  the  city.  It  is 
denominated  the  ** board  of  water  commissioners  of  the  city  of 
Yonkers."  It  is  not  an  independent  body  acting  for  itself,  but 
is  a  department  of  the  city,  and  one  of  the  instruments  of  the 
municipal  government.  Being  such,  when  engaged  in  dig- 
ging the  trench  for  the  purpose  of  laying  water-pipe  in  Yon- 
kers Avenue,  it  was  engaged  in  the  discharge  of  a  municipal 
duty,  and  it  was  obligatory  upon  it,  in  so  doing,  to  so  protect 
and  guard  the  work  that  it  should  not  endanger  persons  using 
the  street,  and  if  that  was  impossible,  with  a  due  and  diligent 
prosecution  of  the  work,  the  street  should,  by  suitable  barrier, 
have  been  closed  against  the  public. 

For  its  failure  so  to  do,  and  for  injuries  resulting  from  such 
failure,  the  defendant  is  liable:  Ehrgott  v.  Mayor  etc.,,  96  N.  Y. 
265;  Walsh  v.  Mayor  etc.,  107  Id.  220;  Barnes  v.  District  of 
Columbia,  91  U.  S.  640;  Brusso  v.  City  of  Buffalo,  90  N.  Y. 
679. 

None  of  the  exceptions  to  the  charge  of  the  learned  judge 
who  presided  at  the  trial  are  well  taken,  and  the  judgment 
should  be  aflSrmed,  with  costs. 
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MunoPAL  OoBPORAnom.  —  Munloiptl  oorporatioBS  tM  boond  to  keep 
liieir  tireeti  in  tnoh  conditum  and  repair  that  pemons  of  ordinary  pmdenoe 
may  trayel  npon  them  without  injury  to  themaelyei:  Note  to  Wki^fiM  ▼. 
Meridiem,  14  Am.  St  Rep.  698,  599;  and  thie  dnty  extends  t]w>  to  lidewalkss 
Lindsay  t.  CUy  </  Dei  Moinet^  74  Iowa,  112;  and  otty  bridgeei  OoAm  t. 
Myer»t  119  Ind.  196.  But  a  person  who  has  sustained  injuries  by  reason  of 
def ectiye  sidewalks  may  be  required  by  the  proyisions  of  a  city's  charter  to 
first  exhaust  his  remedy  against  the  adjoining  lot-owners,  whose  duty  it  is  to 
keep  the  sidewalks  in  repair,  before  he  can  sue  the  city  for  damsgos:  Henter 
y.  Fond  du  Lac,  71  Wis.  616.  The  statutory  duty  imposed  npon  Detroit  City 
to  keep  its  streets,  etc,  in  repair,  and  safe  for  publio  trayel,  extends  to  mem- 
bers of  the  city  fire  department  as  well  as  to  the  general  trayeling  public;  OoeU 
y.  Detroii,  75  Mich.  628.  A  city  is  only  liable  for  lack  of  ordinary  care  in 
providing  sufficient  and  suitable  sidewalks,  guttering,  etc.;  but  if,  from  lack 
of  ordinary  care,  the  sidewalks,  guttering,  etc.,  become  so  defectiye  as  to  be> 
oome  active  agents,  commingled  with  the  act  of  God,  in  producing  damage,  the 
city  will  be  liable  therefor:  Haney  v.  Kan»as  OUy,  94  Ma  334.  But  the  doc- 
trine that  a  dty  is  liable  for  neglect  to  keep  in  repair  its  streets  is  limited  to 
apply  only  to  streets  open  to  public  use,  and  used  by  the  traveling  public: 
Austin  V.  JTJte,  72  Tex.  392.  Want  of  funds  is  a  matter  of  defense  to  a  city 
seeking  to  excuse  itself  from  liability  because  of  failing  to  keep  its  streets  in 
repair:  Id.;  WkUfi^ld  y.  Meridian,  65  Miss.  570;  14  Am.  St  B«p.  596. 

Municipal  Corpobations  —  Acts  or  CoifTRAoroB.  —  A  dty  is  not  ab> 
solved  from  its  duty  of  keeping  streets  in  repair,  and  In  a  safe  condition  for 
public  travel,  because  it  has  employed  a  contractor  to  do  work  thereon:  VU' 
ioffe  qf  Jtfenon  y.  Chapman,  127  IlL  438;  11  Am.  St.  Rep.  136,  and  note; 
eompare  WeXUr  v.  SL  Paul,  40  Minn.  460;  12  Am.  St  B«p.  75^  and  par> 
ticnlarly  note  753»  754. 

MUKICIPAL   COBPORATIONS  —  KOTICB   OF   DxnBCIl   DT   BVBMXn, — ^A  Cl^ 

must  have  notice  of  defects  in  its  streets  before  it  can  be  held  responsible  to 
injuries  sustained  therefrom:  Mayer  of  Monttwmna  y.  Wilmm,  82  Ga.  206;  14 
Am.  St.  Rep.  150,  and  particularly  note.  As  to  what  oonstitatte  notioo  to  a 
eity  of  its  defective  streets:  Note  to  WhUfiM  y.  Meridkm,  14  Id.  609;  note 
to  Mayor  qf  MwOauma  y.  WHmm,  14  Id.  152. 

Vabiancb  BBTwxKir  Allioahoks  ahd  Pboof.  —In  an  action  to  roooysr 
damages  sustained  by  reason  of  a  defective  sidewalk,  the  complainant  al* 
leged  that  defendant  **  wrongfully  and  negligently  suffered  the  same  to  bo 
and  remain  in  a  bad  and  unsafe  condition,  and  divers  of  the  plsnks  whors> 
with  said  sidewalk  mtss  laid  to  be  and  remain  broken,  loose,  and  anfastened 
to  the  stringers,"  etc.  The  proof  showed  that  the  sidewalk  was  in  an  nnsals 
condition;  that  planks  were  loose,  being  unfastened  to  the  stringers.  The 
failure  to  prove  that  the  planks  were  broken  was  not  a  yariaacas  IBodfc  Idamd 
y.  Cuineiy,  126  lU.  408. 
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OoaroBAnoir  and  Trvstbis.  —  Iv  a  Tbubtbb  of  a  Cobpobatioh  Ripbb- 
SBNTB  to  a  wife  tliat  her  hnftUand  u  in  danger  of  arrest^  and  that  hit 
arrest  may  be  ayoided  by  the  payment  of  certain  moneys  to  the  corpora- 
tion, and  recommends  her  to  pay  such  money  to  aroid  saoh  arrest,  and 
it  is  accordingly  paid,  he  mast  be  regarded  as  acting  for  the  corporation, 
and  it  will  not  be  permitted  to  deny  his  agency. 

FaTMKNT  BT  a  WlTB    IS    MOT  VOLUNTARY  WH£lt     COXROBD    BT    A    ThRBAT 

that  otberwi£e  her  husband  will  be  arrested  and  imprisoned,  and  she 
may  therefore  recover  the  amount  she  paid. 
DuBBSS  PBR  MiNAS  —  Thbbats  ov  Lawful  Arrest.  —  In  relation  to  hus- 
band and  wife,  parent  and  child,  each  may  avoid  a  contract  induced  and 
obtained  by  threats  of  the  imprisonment  of  the  other;  and  it  is  of  no 
consequence  whether  the  threat  is  of  lawful  or  unlawful  imprisonment. 
The  principle  which  underlies  all  this  class  of  cases  is,  that  whenever  a 
party  is  so  situated  as  to  exercise  a  controlling  influence  over  the  oon* 
duct  and  interest  of  another,  contracts  thus  made  will  be  set  aside. 

Action  to  recover  moneys  claimed  to  have  been  obtained 
from  plain tlflf  by  coercion,  and  undue  influence.    The  plain- 
tiff's husband  was  adjudged  a  bankrupt  in  1878,  and  the  de- 
fendant was  one  of  his  creditors.    His  health  was  broken,  and 
the  plaintiff,  having  been  advised  to  go  with  him  to  Europe, 
had  engaged  passage  for  June  17,  1879.    A  few  days  prior  to 
the  intended  departure  for  Europe,  plaintiff's  husband  was 
examined  in  a  court  of  bankrupt-cy,  and  from  such  examina- 
tion it  was  ascertained  that  an  entry  on  the  stub  of  his  check- 
book, *'  F.  Munoz,  taxes  and  expenses,"  did  not  in  fact  relate 
to  taxes  or  expenses;  that  Munoz  was  merely  the  messenger 
to  receive  the  money;  that  the  money  had  been  delivered  to  a 
Mr.  Warner,  with  the  request  to  keep  it  for  plaintiff's  hus- 
band, and  that  the  money  still  remained  in  Warner's  posses- 
sion.   The  husband  claimed  that  his  intention  in  thus  secret- 
ing money  was  to  pay  an  indebtedness  to  his  brother's  widow; 
but  it  had  not  been  used  for  that  purpose,  and  it  was  admitted 
that  the  plaintiff's  husband  might  have  changed  his  mind, 
and  applied  the  money  to  other  purposes.    The  plaintiff  heard 
that  defendant  and  its  attorney  were  threatening  to  arrest  her 
husband.    The  husband  at  once  went  to  Mr.  Castre,  a  vice- 
president  and  director  of  the  defendant,  and  talked  with  him 
about  the  arrest,  and  asked  him  if  he  would  become  his  bail. 
While  Castre  consented  to  do  so,  he  suggested  that  some  set- 
tlement be  made  with  the  bank,  and  that  the  plaintiff  had  the 
means  of  making  such  settlement.    The  plaintiff  was  informed 
of  this  conversation  between  her  husband  and  Mr.  Castre,  and 
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thereupon  she  went  to  see  the  latter.  She  asked  him  if  he 
had  heard  about  the  threatened  arrest,  and  he  said  be  had; 
that  he  had  heard  that  it  was  the  intention  of  the  defendant's 
attorney  to  arrest  her  husband  on  board  the  steamer.  She  in- 
quired whether  her  husband  had  committed  any  crime,  and 
was  told  that  he  had  not,  but  that  any  man  could  be  arrested, 
and  was  asked:  "How  would  you  like  to  have  your  husband 
arrested  on  Saturday  night,  and  too  late  to  obtain  bail?" 
Castre  then  proposed  a  settlement,  and  advised  her  not  to  con- 
sult a  lawyer,  suggesting  that  she  had  nearly  money  enough 
in  the  Irving  Savings  Bank,  and  told  her  that  the  arrest  would 
be  withdrawn.  She  thereupon  became  excited,  and  willing 
to  make  every  effort  to  save  her  husband.  She  paid  two  thou- 
sand dollars  to  the  bank,  and  undertook  to  pay  an  additional 
two  thousand  in  monthly  installments  of  fifty  dollars  each. 
After  paying  four  hundred  dollars  upon  these  installments, 
she  refused  to  pay  any  more,  and  brought  this  action  to  re- 
cover the  moneys  she  had  paid. 

John  E,  Parsons^  for  the  appellant. 

Austin  O.  Fox^  for  the  respondent. 

Brown,  J.  The  evidence  as  to  the  statements  and  repre- 
flentations  made  to  the  plaintiff  to  induce  her  to  make  the 
settlement  with  the  bank  was  conflicting.  The  jury  were, 
^however,  entitled  to,  and  upon  the  defendant's  appeal  we  must 
assume  they  did,  adopt  the  view  of  the  transaction  properly 
inferable  from  the  plaintiff's  evidence.  This  evidence  justi- 
£ed  the  inference  that  the  payment  to  the  bank  was  not  the 
free,  unconstrained,  and  voluntary  act  of  the  plaintiff,  but  was 
induced  by  the  fear  of  her  husband's  arrest  on  the  eve  of  their 
•deiparture  for  Europe,  and  the  effect  such  an  act  might  have 
upon  his  health  at  that  time,  shattered  and  feeble  from  the 
•misfortune  that  had  overtaken  him. 

It  cannot  be  successfully  claimed,  in  view  of  the  finding  of 
the  jury,  that  Mr.  Castre  did  not  act  for  the  bank.  Although 
(perhaps  not  in  the  first  instance  a  party  to  any  attempt  to 
secure  a  settlement  of  the  claim  from  the  plaintiff,  in  all  that 
he  did  after  he  was  consulted  he  acted  for  the  bank,  and  he 
testified:  "leupposed  Mrs.  Adam6  was  able  to  take  care  of 
herself  I  performed  my  duty  towards  the  bank,  in  which  I 
was  a  stockholder,  and  let  her  look  after  herself." 

The  bank,  having  received  the  proceeds  of  the  settlementi 
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cannot  now  be  heard  to  deny  the  agency  through  which  it  was 
obtained:  Krumm  v.  Beach,  96  N.  Y.  398. 

It  is  claimed  by  the  appellant  that  the  plaintiff  waa  not 
entitled  to  recover  if  there  was  a  lawful  ground  for  the  arrest 
of  her  husband;  in  other  words,  that  a  threat  of  unlawful  ar« 
rest  and  imprisonment  is  necessary  to  constitute  duress  per 
mifuu.  This  was  the  strict  common-law  rule  applied  in  cases 
where  the  duress  was  against  the  person  seeking  to  be  relieved 
from  his  contract.  But  in  practice,  the  narrowness  of  this 
doctrine  was  much  mitigated,  and  money  paid  under  practical 
compulsion  was  in  many  cases  allowed  to  be  recovered  back, 
as,  for  example,  payment  made  to  obtain  goods  wrongfully 
detained;  excessive  fees,  when  taken  under  color  of  oflBce; 
excessive  charges  collected  for  performance  of  a  duty,  etc. 

In  all  such  cases  there  was  a  moral  coercion  which  destroyed 
the  contract 

The  rule  cited  by  the  appellant  has  no  application  to  a  case 
like  the  present,  where  money  has  been  obtained  firom  a  wife  by 
threats  to  imprison  her  husband,  and  none  of  the  cases  dted 
by  the  appellant  so  hold.  Metropolitan  Ins.  Co,  v.  Meeker^  86 
N.  Y.  614,  was  a  case  where  the  defendant  was  held  to  be 
estopped  to  deny  the  validity  of  a  mortgage. 

In  Haynes  v.  Rudd,  83  N.  Y.  251,  102  Id.  872,  55  Am.  Rep. 
815,  the  decisions  went  upon  the  ground  that  the  note  was 
given  to  compound  a  felony,  and  the  contract  was  for  that 
reason  illegal.  Smith  v.  Rowley,  66  Barb.  502,  was  decided  on 
grounds  similar  to  Haynes  v.  Ruddy  supra. 

In  Solinger  v.  Earle,  82  N.  Y.  893,  plaintiff  gave  the  note  in 
snit  to  induce  the  defendant  to  sign  a  composition  of  debts 
of  a  firm  of  Newman  and  Bernhard.  The  note  was  transferred 
to  a  bona  fide  holder,  and  having  been  compelled  to  pay  it, 
plaintiff  brought  the  suit  to  recover  from  defendants  the 
amount  paid. 

The  court  held  the  contract  was  illegal,  and  the  same  rule 
that  would  have  protected  plaintiff  in  an  action  on  the  note 
by  the  payees  protected  the  defendant  in  resisting  an  action 
to  recover  back  the  money  paid  on  it.  Farmer  v.  WaUer^  2 
Edw.  Ch.  601,  Knapp  v.  Hyde,  60  Barb.  80,  Dwnham  v.  (?m- 
wAd,  100  N.  Y.  224,  Qaincey  v.  WhiU,  68  Id.  870,  were  actions 
in  which  the  contract  was  made  by  the  person  against  whom 
the  duress  was  claimed  to  have  b^n  exerted. 

It  is  not  an  accurate  use  of  language  to  apply  the  term 
^'duress"  to  the  facts  upon  which  the  plaintiff  seeks  to  recover. 

Sr.  Rsr..  Vol.  XV.— » 
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The  case  falls  rather  within  the  equitable  principle  which 
ders  voidable  contracts  obtained  hj  undue  influence.  How- 
ever  we  may  classify  the  case,  the  rule  is  firmly  established 
that  in  relation  to  husband  and  wife,  or  parent  and  child,  each 
may  avoid  a  contract  induced  and  obtained  by  threats  of  fm- 
prisonment  of  the  other,  and  it  is  of  no  consequence  whether 
the  threat  is  of  a  lawful  or  unlawful  imprisonment. 

Eadie  v.  Slimman,  26  N.  Y.  9,  82  Am.  Dec.  395,  is  a  leading 
authority  on  this  question.  In  that  case  an  assignment  of  a 
life  insurance  policy  was  obtained  by  threats  to  prosecute  the 
plaintiff*8  husband  criminally  for  embezzlement.  The  hus- 
band, whose  life  was  insured,  having  died,  the  action  was 
brought  to  determine  the  ownership  of  the  money  due  fix>m 
the  insurance  company.  Judge  Smith,  who  delivered  the 
opinion  of  the  court,  says:  '^The  assignment  from  the  plain- 
tiff to  the  defendant  was  most  clearly  exacted  by  a  species  of 
force,  terrorism,  and  coercion  which  overcame  free  agency,  in 
which  fear  sought  security  in'  concession  to  threats  and  to  ap- 
prehensions of  injury.  It  was  made  as  the  only  way  of  escape 
from  a  sort  of  moral  duress,  more  distressing  than  any  fear  of 

bodily  injury  or  physical  constraint A  deed  executed 

at  such  a  time,  under  such  circumstances,  should  be  deemed 
obtained  by  undue  influence,  and  ought  not  to  stand." 

Five  judges  appear  to  have  concurred  in  the  part  of  the 
opinion  quoted.  Judge  Denio  concurred,  on  the  ground  that 
the  policy  was  not  assignable,  and  Judge  Wright  dissented. 
The  case  was  cited  as  an  example  of  duress  of  person  in 
Peyser  v.  Mayor  etc.,  70  N.  Y.  501,  26  Am.  Rep.  624,  and  as  an 
authority  for  avoiding  a  note  obtained  by  duress  in  Osbom  y. 
RobbinSj  36  N.  Y.  365.  It  has  frequently  been  cited  in  the 
supreme  court:  Fisher  v.  Bishapf  S&Hmii,  114;  Haynes  y.  Rudd^ 
80  Id.  237;  Ingersol  v.  Roe^  65  Barb.  857;  Schoener  r,  Lissauer^ 
86  Hun,  102;  and  in  other  states  and  in  the  text-books,  and 
has  thus  become  a  leading  authority  upon  the  question  under 
discussion.  It  is  nowhere  suggested  in  that  case,  either  in  the 
facts  or  in  the  opinion,  that  it  was  necessary,  to  sustain  the 
judgment  in  favor  of  the  plaintiff,  that  the  threat  must  have 
been  of  an  unlawful  or  illegal  arrest  For  all  that  appears, 
the  husband  was  guilty  of  the  charge  made,  and  on  that  as- 
sumption it  is  peculiarly  like  the  case  at  bar.  Other  authori- 
ties sustain  the  same  principle.  In  Haynea  y.  Rudd^  80  Hun, 
237,  it  was  said:  ^*We  think  that  when  threats  of  lawful 
prosecution  are  purposely  resorted  to  for  the  purpose  of  over- 
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eoming  the  will  of  the  party  threatened,  by  intimidating  or 
terrifying  him,  they  amount  to  such  duresa  or  piurion  as  will 
avoid  a  contract  thereby  obtained^"  This  statement  of  tiie 
law  was  not  disturbed  by  this  court,  the  reversal  being  put  on 
other  grounds* 

In  Schaener  v.  Lissaxier^  36  Hun,  102,  a  bond  and  mortgage 
was  obtained  from  the  mortgagor  by  the  threat  that  unless  it 
was  given,  his  son,  who  was  charged  with  embezzlement,  would 
go  to  state  prison.  The  mortgage  was  set  aside,  and  this  court 
sustained  the  judgment  After  stating  the  facts,  it  was  said 
by  Judge  Rapallo:  "On  the  merits,  this  judgment  is  sustained 
by  Bayley  v.  WiUiams,  4  Giff.  638;  L.  B.  1  Bng.  &  Ir.  App. 
200;  Davies  v.  London  Ins.  Co,,  L.  B.  8  Gh.  Div.  469.''  The  first 
case  cited  by  Judge  Bapallo  fully  sustains  the  recovery  in  the 
case  at  bar. 

In  Harris  v.  Carmody,  131  Mass.  61,  41  Am.  Rep.  188,  a 
mortgage  was  obtained  from  a  father  on  the  threat  that  his 
son,  who  was  charged  with  forging  his  father's  name  to  notes 
held  by  the  plaintiff,  would  be  sent  to  the  state  prison.  It 
was  held  that  the  father  could  avoid  the  mortgage,  on  the 
ground  that  it  was  made  to  relieve  the  son  firom  duress.  See 
also  Taylor  v.  JaqueSy  106  Mass.  291. 

In  none  of  the  cases  cited  was  it  suggested  that  the  threat, 
which  induced  the  making  of  the  contract,  was  of  an  illegal 
prosecution  or  an  unlawful  arrest,  and  in  most  of  them  it  ap- 
pears that  the  person  charged  with  the  oflfense  was  guilty. 

The  principle  which  appears  to  underlie  all  of  this  class  of 
(|asee  is,  that  whenever  a  party  is  so  situated  as  to  exercise  a 
controlling  influence  over  the  will,  conduct,  and  interest  of  an- 
other, contracts  thus  made  will  be  set  aside:  1  Story's  Eq.  Jur., 
Bees.  239-251;  2  Pomeroy's  Eq.  Jur.,  sees.  942,  943;  Lomerson 
▼.  Johnston^  44  N.  J.  Eq.  93:  Ingersol  v.  RoCj  65  Barb.  346; 
Fisher  v.  Bishop,  36  Hun,  112;  108  N.  Y.  25;  2  Am.  St.  Bep. 
857;  Barry  v.  Equitable  Life  A.  Co.,  59  N.  Y.  587. 

In  the  last  case  cited,  it  was  said:  ''  When  there  exists  coer- 
eioQ,  threats,  compulsion,  and  undue  influence,  there  is  no 
volition.  There  is  no  intention  or  purpose  but  to  yield  to 
moral  pressure  for  relief  from  it.  A  case  is  presented  more 
analogous  to  a  parting  with  property  by  robbery.  No  title  is 
Bfiade  through  a  possession  thus  acquired." 

It  was  not  error,  therefore,  for  the  court  to  deny  the  motion 
lo  dismiss  the  complaint  on  the  ground  that  there  was  no 
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•vidence  that  the  money  was  paid  under  duress.  Upon  the 
evidence  it  was  a  question  of  fact  whether  the  agreement  was 
executed  and  the  money  paid  in  consequence  of  threats  and 
undue  influence:  Dunham  v.  Oriswold,  100  N.  Y.  224. 

If  the  money  was  paid  by  the  plaintiff  through  fear  pro* 
ducQd  by  Mr.  Castre's  representations,  that  if  the  claim  was 
not  settled,  her  husband  would  be  arrested  and  imprisoned, 
the  payment  was  not  a  voluntary  one,  and  the  defendant  ob- 
tained no  title  to  the  money  received.  This  question  was 
settled  in  plaintiff's  favor  by  the  verdict  of  the  jury. 

The  point  made  by  the  appellant  that  the  transaction  was  a 
compounding  of  a  felony  does  not  appear  to  be  raised  by  any 
appropriate  exception  in  the  case.  It  was  not  suggested  <ni 
the  trial,  either  in  the  motion  to  dismiss  or  in  the  requests  to 
charge.  There  was  no  instruction  asked  or  given  to  the  jury^ 
on  the  subject.  The  question  is,  therefore,  not  before  this 
court. 

Upon  the  question  of  ratification,  the  court  instructed  the 
jury  as  follows:  '^  Before  there  can  be  a  ratification  to  prevent 
her  recovery  in  this  action,  there  must  be  some  distinct  act  of 
hers,  after  knowledge  of  the  facts  and  knowledge  by  her  that 
she  had  a  right  to  rescind  the  agreement."  An  exception  was 
taken  to  this  part  of  the  charge,  and  the  claim  is  now  made 
that  this  court  should  hold,  as  a  matter  of  law,  that  plaintifiT 
had  waived  her  claim. 

The  defendant  appears  to  have  acquiesced  in  the  submlssioii 
of  this  question  to  the  jury  as  one  of  fact  for  their  determina* 
tion.  It  was  not  made  one  of  the  grounds  of  the  motion  to 
dismiss.  In  part,  at  least,  the  charge  of  the  court  was  correct. 
I  do  not  understand  the  learned  counsel  for  the  appellant  to 
criticise  that  part  of  the  charge  relating  to  ratification  by  some 
act  '^  after  knowledge  of  the  facts."  If  any  qualification  was 
proper  in  the  expression  as  to  her  *' knowledge  •  •  •  .  that  she 
had  a  right  to  rescind,"  it  was  the  duty  of  the  appellant  to 
suggest  it.  A  general  exception  cannot  be  sustained:  SmedU 
▼.  B.  &  R.  B.  R.  R.  Co.y  88  N.  Y.  16;  Doyle  v.  New  York  Bye 
and  Ear  Infirmary^  80  Id.  684* 

We  have  carefully  examined  the  exceptions  to  the  admis- 
sions of  testimony,  and  while  some  of  the  evidence  was  im* 
material,  we  think  none  of  the  rulings  are  of  a  charaoter  ts 
call  for  a  reversal  of  the  judgment. 

The  judgment  should  be  affirmed,  with  costs. 
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Dmun  PBB  Miif AS.  —  Ab  to  tbd  essentiala  of  duress,  extended  note  to 
Baiter  ▼.  (Treen/ee,  26  Am.  Dec.  374-378.  A  father  may  avoid  a  mortgage 
which  he  was  induced  to  make  by  threats  of  prosecution  and  imprisonment 
of  his  son:  lfarri$  v.  Carmody,  131  Mass.  61;  41  Am.  Rep.  188;  but  see  Bar* 
mom  r.  Harmon^  61  Me.  227;  14  Am.  Kep.  556.  But  threats  of  legal  pro- 
cess, or  legal  proeecution,  or  legal  arrest,  do  not  constitute  duress  per  mlnas.* 
Clafiin  V.  MeDonough,  33  Mo.  412;  84  Am.  Dec.  54;  FuUon  v.  Hood,  34  Pa.  St. 
965;  75  Am.  Dec.  664;  Compton  v.  Banker  HUl  Bank,  96  111.  801;  36  Am. 
Rep.  147.  To  constitute  duress  by  threats  of  illegal  arrest,  the  act  which 
the  party  seeks  to  avoid  must  have  been  done  by  him  through  fear  of  snob 
threatened  arrest:  Flamgan  ▼.  MinMopoli^^  36  Minn.  406. 

Patmsnt  ov  MoMsr  ukdkb  Compulsion,  where  no  legal  burden  exists,  is 
a  legal  injury,  and  the  money  may  be  recovered  back:  Cox  ▼.  Wtkher^  68 
Biich.  263;  13  Am.  St.  Rep.  339,  and  particularly  note. 

CoBPOBATiONa  ABB  RsspONSiBLB  for  the  acts  of  its  servants  engaged  in  the 
corporation's  business,  in  the  same  manner  and  to  the  same  extent  as  indi- 
viduals are  liable  nnder  similar  circumstances:  Hutaey  t.  Non/oJk  de.  £•  S. 
Odl»  98  N.  a  84;  2  Am.  St.  Rep.  812. 
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[116  1IKWT0BK,  68ft.| 
HvSBAin)  ANB  Win.  —  CoRTRAOTB  fOB  THB  FUTUBS  SxPABATIOir  OF  Hini> 

BAUD  AKD  WiFB  are  void. 
HirsBAKD  AHD  Wife. — Contbact  bbtwkbn  Husbanb  anb  Wife  ajtbb 
THBiB  SiFABATioif.  through  the  intervention  of  a  trustee,  is  effeetiye  to 
bind  the  husband  to  contribute  the  sum  therein  provided  for  her  support^ 
and  it  is  also  binding  on  the  wife  and  the  trustee,  that  she  will  accept 
the  payment  therein  designated  in  full  satisfaction  of  her  maintenance 
and  support. 

JbmBAKJ>    AKD  WIFB.7-THB    DiVOBOB    OF   A    HuSBAND   AND  WiFB    AITBB 

Thbt  bays  Emtbbbd  urro  a  Valid  Aobbbmbmt  of  SBPABATioif ,  or  the 
commiwion  by  either  of  them  of  an  act  entitling  the  other  to  a  divorce, 
does  not  avoid  er  annul  such  agreement,  or  entitle  either  to  be  released 
therefrom;  and  the  court  granting  a  decree  errs  if  it  disregards  the  agree- 
ment»  and  makes  provision  for  the  wife  inconsistent  therewith. 

Action  for  divorce  on  the  ground  of  adultery.  Defendant,  in 
answer  to  the  claim  for  alimony,  pleaded  an  agreement  of  sepa- 
ration, made  April  30, 1883,  between  himself  and  his  wife,  and 
one  Galusha  Phillips  as  her  trustee.  For  several  years  before 
their  final  separation,  the  relations  between  husband  and  wife 
had  not  been  agreeable,  and  at  times  they  had  lived  apart.  At 
the  time  when  the  agreement  was  entered  into,  the  wife  had 
discovered  sufficient  grounds  to  entitle  her  to  a  divorce,  and 
had  separated  from  her  husband.  Afterwards  negotiations  for 
a  settlement  had  been  entered  into,  and  had  resulted  in  the 
agreement  pleaded  by  the  defendant,  in  which  he  had  bound 
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himself  to  pay  his  wife  certain  sums  of  money,  and  to  give  her 
certain  property  specified  in  the  agreement,  and  further,  to  pay 
her  one  hundred  dollars  on  the  first  of  each  month  duriag 
the  remainder  of  her  natural  life.  On  her  i>art  and  that  of  the 
trustee,  it  was  agreed  to  accept  the  sums  of  money  in  tho 
agreement  in  full  satisfaction  of  her  claim  for  maintenance 
and  suppert,  and  that  thereafter  she  would  support  and  nEiain- 
tain  herself,  and  save  her  husband  harmless  from  the  payment 
of  all  sums  on  account  of  her  support,  maintenance,  medical 
attendance,  and  any  and  all  expenses,  legal  and  otherwise.  If 
the  wife  should  survive  the  husband,  she  had  a  right  to  con* 
tinue  the  agreement,  and  receive  one  hundred  dollars  per 
month,  and  in  that  event  she  was  to  release  all  right  of  dower 
and  all  claims  against  his  estate.  The  trial  court  dissolved 
the  marriage,  and  awarded  the  plaintiff  the  sum  of  $3,750 
yearly,  without  making  any  reference  in  its  decree  to  the 
agreement  of  separation.  On  appeal  to  the  general  term,  the 
judgment  was  modified  by  reducing  the  amount  of  alimony  to 
three  thousand  dollars  a  year,  and  by  inserting  in  the  decree 
a  clause  declaring  that  the  force  and  legal  effect  of  the  agree- 
ment of  separation  was  terminated. 

Esek  Cowenand  W,  H.  Bowman^  for  the  appellant. 

J.  A.  StuUy  for  the  respondent.  ^ 

Parker,  J.  Was  it  error  to  disregard  the  agreement  be- 
tween the  parties  to  this  action  and  the  trustee,  providing  for 
the  support  of  this  plaintiff  during  her  life,  and  to  make  such 
an  allowance  as  to  the  court  seemed  just,  is  the  question  pre- 
sented for  our  consideration. 

The  trial  court  apparently  adopted  the  view  that,  inasmuch 
as  the  statute  empowers  the  court  to  require  the  wrong-doing 
husband  to  provide  for  the  support  of  the  wife,  it  may  permit 
the  agreement  to  stand,  and,  in  addition  thereto,  compel  the 
defendant  to  pay  such  other  or  further  sum  as  the  surrounding 
circuLiistauces  suggest  to  be  just.  On  the  other  hand,  the  gen- 
eral term  proceed  upon  the  theory  that  the  plaintiff  is  not 
entitled  to  her  support  under  and  by  virtue  of  an  agreement 
in  which  she  and  her  trustee  contract  that  the  defendants 
shall  not  be  called  upon  to  pay  any  other  sum  for  that  pur- 
pose, and  at  the  same  time  be  permitted  to  receive  an  addi- 
tional allowance  for  her  support  by  virtue  of  a  judgment  of 
the  court,  and  therefore  modified  the  judgment  appealed 
from  by  the  insertion  of  a  provision  declaring  the  terminatioa 
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^f  the  force  and  legal  effect  of  the  separation  agreement.  It 
18  well,  therefore,  at  the  outset,  to  consider  the  validity  and 
binding  force  of  this  contract,  which  one  court  ignores  and  an- 
other brushes  away. 
•  Marriage  is  favored  in  the  law,  and  as  a  contract  not  to 
marry  is  against  public  policy,  and  void,  so,  too,  is  a  contract 
between  husband  and  wife  to  be  divorced,  or  in  the  happening 
of  a  future  event,  to  live  apart. 

But  while  a  contract  to  separate  in  the  future  is  void,  it  is 
now  too  well  settled,  both  in  England  and  this  country,  to  ad- 
mit of  discussion,  that  after  a  separation  has  taken  place,  a 
contract  may  be  made  through  the  intervention  of  a  trustee, 
which  is  effective  to  bind  the  husband  to  contribute  the  sum 
therein  provided  for  the  future  support  of  the  wife:  Bishop  on 
Marriage  and  Divorce,  sees.  637,  650;  Carson  v.  Murray y  3 
Paige,  483;  Magee  v.  Magee,  67  Barb.  487;  Pettit  v.  Pettity  107 
N.  Y.  677;  Calkins  v.  Longy  22  Barb.  97. 

The  contract  of  separation  is  also  valid,  so  far  as  relates  to 
the  indemnity  given  to  the  husband  by  the  trustee.  Such 
covenants  are  mutual  and  dependent:  WMice  y.  Bassetty  41 
Barb.  92;  Dupre  v.  Beiny  7  Abb.  N.  C.  256. 

The  contract  between  these  parties  was  made  after  actual 
separation,  and  through  the  intervention  of  a  trustee.  By  its 
terms,  the  defendant  obligated  himself  to  pay,  for  the  benefit 
of  this  plaintiff,  certain  fixed  sums  of  money,  and,  in  addition 
thereto,  to  pay  to  the  trustee,  for  her  benefit,  one  hundred-dol- 
lars monthly  during  her  natural  life.  On  the  part  of  the 
plaintiff  and  the  trustee,  it  was  covenanted  to  '*  accept  such 
payments,  in  full  payment  and  satisfaction,  for  the  mainte- 
nance and  support  of  said  Sarah  F.  Galusha  during  her  natu- 
ral life;  and  the  said  Galusha  Phillips,  trustee,  in  consideration 
of  the  several  payments  hereinbefore  n^entioned,  does  hereby 
agree  to  and  with  the  said  party  of  the  first  part  that  Sarah  F. 
Galusha  shall  fully  support  and  maintain  herself,  and  provide 
all  things  of  all  kinds  necessary  for  her  full  support  and  main- 
tenance, and  that  said  Sarah  F.  Galusha  will  perform  all  acts 
and  covenants  which  she  has  herein  agreed  to  do  and  perform, 
and  to  save  said  party  of  the  first  part  harmless  from  the  pay- 
ment of  all  sums  of  money  for  or  on  account  of  the  full  sup- 
port, maintenance,  medical  attendance,  and  any  and  all 
eicpenses,  legal  or  otherwise,  of  said  Sarah  F.  Galusha,  for  and 
daring  her  natural  life.*' 
'  In  view  of  the  situation  of  tne  parties,  the  contract  was,  at 
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Ibe  time  of  the  execution,  valid  and  binding  upon  all  the  par* 
.ties  thereto.  The  defendant  has  fully  performed  on  his  part, 
and  it  would  seem  as  if  he  were  entitled  to  the  protection 
which  it  was  stipulated  that  full  performance  should  give  to 
him. 

The  argument  that  upon  the  granting  of  the  decree  of  di- 
vorce there  was  a  failure  of  consideration  to  support  the  agree- 
ment, is  without  force. 

The  consideration  for  an  agreement  of  separation  fails,  and 
the  contract  is  avoided  when  separation  does  not  take  place, 
or  where,  after  it  has  taken  place,  the  parties  are  reconciled, 
and  cohabitation  resumed.  Neither  of  these  events  happened. 
The  suggestion  that  the  subsequent  violation  of  the  marriage 
vow  by  the  defendant  may  be  treated  as  vitiating  the  separa- 
tion agreement  does  not  require  extended  considerationy  for  it 
is  without  potency. 

Because  of  the  marriage  relation,  the  husband  was  boond 
to  support  his  wife.  This  legal  obligation  constituted  the  basis 
for  a  settlement  of  their  affairs,  and  the  making  of  an  agree- 
ment by  which  it  should  be  definitely  determined  how  much 
he  should  be  obliged  to  contribute,  and  she  entitled  to  receive 
froiQ  him,  for  her  support. 

After  its  making,  it  was  not  in  the  power  of  either  party, 
acting  alone  and  against  the  will  of  the  other,  to  do  an  act 
which  would  destroy  or  affect  that  contract.  The  act  of  adul- 
tery did  not  of  itself  subvert  the  marriage  contract  It  en- 
abled the  wife,  through  the  aid  of  the  courts,  to  relieve  herself 
from  the  legal  restraints  of  the  marriage  tie.  But  she  need 
not  have  availed  herself  of  that  privilege. 

She  might  have  determined  to  condone  the  offense.  Con- 
donation is  favored  in  the  law.  The  wrongful  act  of  the  hus- 
band, then,  did  not  of  itself  avoid  even  the  marriage  contract. 
Much  less  was  it  potent  to  affect  a  contract  founded,  not  upon 
a  promise  to  faithfully  observe  the  marriage  vows,  but,  instead, 
upon  a  legal  obligation  to  support  and  maintain  the  wife. 

Neither  did  the  act  of  the  wife  in  availing  herself  of  the  hus- 
band's wrong  to  free  herself  from  matrimonial  bonds  affect  the 
separation  agreement.  At  the  time  of  the  execution  of  the 
agreement,  husband  and  wife  bad  separated.  It  was  fully 
determined  that  they  should  not  live  together  again.  In  that 
situation,  the  wife  demanded  and  the  husband  conceded  a 
separate  support. 

The  agreement  provided  not  merely  for  her  support  during 
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their  joint  lives,  but  also  that,  in  event  of  death,  his  estate 
ehould  contribute  a  like  support  each  year,  so  long  as  she 
ahould  live.  By  its  terms,  the  parties  attempted  a  severance 
and  settlement  of  their  relations  toward  each  other  in  all  re* 
apects  save  one,  which  should  last  for  all  time.  They  were 
powerless  to  dissolve  the  marriage  tie,  and  of  course  did  not 
attempt  it.  But  they  did  make  a  settlement,  which  was  in- 
tended to  separate  them  forever,  as  absolutely  as  it  was  in 
their  power  to  do.  The  language  of  Chief  Judge  Buger,  jn 
delivering  the  opinion  of  the  court  in  Carpenter  v.  Oabom,  102 
N.  Y.  559,  is  applicable  to  the  agreement  here.  "There  is  no 
express  or  implied  condition  in  the  contract  that  the  plaintiff 
should  continue  to  remain  the  wife  of  John  Carpenter,  but  the 
obligation  to  pay  interest  was  to  continue  unconditionally  dur- 
ing her  natural  life."  No  attempt  was  made  to  shorten  the 
period  of  payment,  should  divorce  or  marriage  thereafter  re- 
sult. It  is  written  that  the  death  of  the  wife  shall  constitute 
the  event  which  shall  terminate  the  agreement.  And  the 
court  will  not  attempt  to  read  it  as  if  it  affirmed  otherwise. 

The  parties  to  that  agreement  were  powerless  to  provide 
that  they  should  not  be  visited  with  the  legal  consequences  of 
adultery. '  Any  agreement  to  that  effect  would  have  been 
void.  Such  was  and  is  the  law,  and  they  are  presumed  to 
have  known  it,  and  to  have  made  their  contract  with  the 
knowledge  and  understanding  that  in  the  event  of  the  com- 
mission of  the  act  of  adultery  by  either  the  husband  or  the 
wife,  the  other  party  would  be  at  liberty  either  to  permit  the 
legal  relation  of  husband  and  wife  to  continue,  or  sunder 
the  marriage  tie  in  an  action  brought  for  that  purpose.  No 
provision  was  inserted  that  this  contract-  for  maintenance 
should  be  affected  by  the  subsequent  wrongful  act  of  either 
party,  and  none  can  be  implied.  A  succeeding  illegal  act  by 
one  of  the  parties,  whether  adultery  or  assault  and  battery, 
would  render  the  offending  party  liable  to  incur  the  legal 
penalty  thereof;  but  it  could  not  affect  a  prior  agreement  for 
maintenance,  in  the  absence  of  a  stipulation  providing  for  such 
a  result. 

The  views  thus  expressed  lead  to  the  conclusion  that  the 
separation  agreement  was  not  affected  by  the  decree  granting 
an  absolute  divorce.  The  position  thus  taken  seems  to  be 
supported,  either  assertatively  or  by  acquiescence,  by  text- 
writers  and  decisions:  Stewart  on  Marriage  and  Divorce,  sea 
191;  GrarU  v.  Budd^  30  L.  T.  819;  CharUsworth  r.  HoU^  48 
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L.  J.,  K  S.,  pi.  2,  ex.  26;  Clarl  v.  Fosdiclj  18  Daly,  500; 
Wright  V.  Miller^  1  Sand.  Ch.  103;  Carpenter  v.  0«5am,  102 
N.  Y.  662;  Jee  v.  Thurlow,  2  Bam.  &  C.  647;  Kremelherg  v. 
Kremelberg,  62  Md.  663. 

We  have,  then,  a  valid  tripartite  agreement,  and  a  sabee- 
quent  judgment  of  divorce  rendered  in  an  action  wherein  two 
of  the  parties  to  the  agreement  only  are  plaintiff  and  defend- 
ant. The  plaintiff  did  not,  in  her  complaint,  ask,  as  a  part 
of  the  relief^  that  the  separation  agreement  be  set  aside.  She 
did  not  allege  that  it  had  been  obtained  fraudulently  or  by 
means  of  duress.  In  no  way  whatever  was  its  validity  at- 
tacked, or  a  foundation  laid  which  would  have  empowered  a 
oourt  of  equity  to  set  it  aside.  The  subsequent  order  of  the 
general  term,  therefore,  in  directing  such  a  modification  of  the 
judgment  of  divorce  as  would  terminate  the  force  and  legal 
•effect  of  this  valid  separation  agreement  cannot  be  sustained. 

The  authority  conferred  upon  the  court  by  the  code,  to  re- 
•quire  the  defendant  to  provide  suitably  for  the  support  of  the 
plaintiff  as  justice  requires,  is  not  so  broad  and  comprehen- 
sive as  to  admit  of  a  construction  conferring  upon  the  court 
power  to  ignore  all  existing  rules  as  to  parties,  pleadings,  and 
proof,  and  arbitrarily  set  aside  a  valid  agreement,  because,  in 
the  judgment  of  the  court,  one  of  the  parties  agreed  to  accept 
from  the  other  a  less  sum  of  money  than  she  ought. 

We  must  now  consider  briefly  whether  the  trial  court  should 
have  granted  an  allowance  in  addition  to  the  sum  which  the 
partieB  had  voluntarily  agreed  was  sufficient  for  the  support  of 
the  wife,  and  which  both  the  wife  and  trustee  covenanted  to 
accept  in  full  for  her  support  and  maintenance  during  her 
natural  life. 

There  are  a  number  of  cases  where,  notwithstanding  a  vol- 
untary settlement  by  a  husband  upon  his  wife,  the  court  has 
made  an  additional  allowance,  upon  the  ground  that  the  set- 
ilement  was  inadequate  for  her  support:  Bishop  on  Marriage 
and  Divorce,  sec.  375,  and  cases  cited. 

But  our  attention  has  not-been  called  to  a  case  in  which  the 
court  has  held  that,  where  the  wife,  by  the  intervention  of  a 
trustee,  makes  a  valid  agreement  that  the  settlement  is  suflS- 
cient  for  her  support,  and  indemnifies  the  husband  against 
any  other  or  further  payment  therefor,  the  court  will  make  a 
further  allowance  while  that  agreement  is  in  force.  The  stat- 
tite  authorizes  the  court,  in  the  final  judgment  dissolving  the 
imarriage,  to  require  the  defendant  to  provide  suitably  for  the 
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support  of  the  plaintiff  as  justice  requires,  having  regard  to 
the  circumstances  of  the  respective  parties.  It  directs  this  to 
be  done  because,  upon  the  dissolution  of  the  marriage  relation, 
the  legal  obligation  of  the  husband  to  support  the  wife  ceases. 
But  for  the  power  thus  conferred  upon  the  court,  the  result  of 
the  husband's  misconduct  would  be  to  relieve  him  from  the 
dnty  of  supporting  the  wife  whom  he  had  wronged.  But  this 
Authority  to  protect  the  wife  in  her  means  of  support  was  not 
intended  to  take  away  from  her  the  right  to  make  such  a 
settlement  as  she  might  deem  best  for  her  support  and  main- 
tenance. The  law  looks  favorably  upon  and  encourages  settle- 
ments made  outside  of  courts  between  parties  to  a  controversy. 
If,  as  in  this  case,  the  parties  have  legal  capacity  to  contract, 
the  subject  of  settlement  is  lawful,  and  the  contract,  without 
fraud  or  duress,  is  properly  and  voluntarily  executed,  the  court 
will  not  interfere.  To  hold  otherwise  would  be  not  only  to 
establish  a  rule  in  violation  of  well-settled  principles,  but,  in 
effect,  it  would  enable  the  court  to  disregard  entirely  settle- 
ments of  this  character.  For  if  the  court  can  decree  that 
the  husband  must  pay  more  than  the  parties  have  agreed 
upon,  it  is  diflScult  to  see  any  reason  why  it  may  not  adjudge 
that  the  sum  stipulated  is  in  excess  of  the  wife's  requirements, 
and  decree  that  the  husband  contribute  a  smaller  amount. 

The  views  expressed  lead  to  the  conclusion  that  the  judg- 
ment appealed  from  should  be  modified  by  striking  out  the 
provision  terminating  the  force  and  effect  of  the  separation 
agreement  dated  April  30,  1883. 

It  should  be  further  modified  by  striking  out  the  provision 
allowing  alimony,  and  as  thus  modified,  the  judgment  should 
be  affirmed.  

HOSBAND  AND  Wl¥B  — AOREEMKNTS  FOE  SEPARATION.  —  Aa  to  the  Valid- 
ity of  agreementa  between  husband  and  wife  for  separation,  and  the  eflFect  of 
•nch  agreements,  generally:  Extended  note  to  Stephetuon  v.  Osborne,  90  Am. 

Dec  367-370. 

In  FeUd  V.  PettU,  107  N.  Y.  677,  where  a  husband  and  wife  had  separated, 
and,  pending  an  action  by  the  wife  for  a  limited  divorce,  a  settlement  waa 
agreed  upon  between  them,  providing  that  the  husband's  property  should  be 
•old,  and  one  third  of  the  proceeds  paid  to  the  wife,  and  that  they  should 
live  separate,  the  agreement  constituted  a  valid  contract  enforceable  at  the 
instance  of  the  wife  for  her  share  of  the  proceeds. 

In  the  case  of  EtUUe  qf  Noah,  73  Cal.  583,  2  Am.  St.  Rep.  829,  it  was  de- 
cided  that  a  wife,  who  had  entered  into  a  voluntary  valid  agreement  with 
her  hnsbaad  for  separation,  whereunder  she  received  certain  moneys,  and 
waived  all  her  marital  rights  and  claims,  and  she  voluntarily  continued  to 
live  apart  from  her  husband,  never  attempting  to  annul  the  above  agreement, 
ceased  to  l^e  a  member  of  her  husband's  family,  and  could  Uke  nothing  by 
saoceasioB  out  of  his  estate  after  his  death. 
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CoKflTRaonov  of  Statdtb  —  Actual  Cost,  What  n.  -^  A  ttatate  of  Now 
York  declaring  that  the  owners  of  elevators  shall  not  charge  for  trim- 
ming and  shoveling  to  the  leg  of  the  elevator  more  than  actnal  oost^  doeo 
not  permit  a  charge  for  snch  work  to  inclnde  the  tnm  paid  for  the  use 
of  a  steam-shovel  belonging  to  the  elevator  company.  The  words  used 
in  the  statute  ezclade  any  charge  by  the  company  beyond  the  sum  speci- 
fied for  the  use  of  its  machinery  in  shoveling,  and  the  ordinary  expense 
of  operating  it,  and  to  confine  the  charge  to  the  actual  coet  of  the  oataide 
labor  required  for  trimming  and  bringing  the  grain  to  the  leg  of  the 
elevator. 

JoiNDSB  or  SivsBAL  Distiuct  Misdemeahors  nr  thx  Sams  IvDicnaanr 
is  not  a  cause  for  the  reversal  of  the  judgment,  where  there  is  a  general 
verdict,  and  the  sentence  is  single,  and  ia  appropriate  to  either  of  the 
counts  upon  which  the  conviction  was  had. 

OoKsrrruTiOMAL  Law  —  Maximitm  Chabois.  —  iMavn  hrmt  Powxs  BziaTB 
under  the  constitution  of  the  state  of  New  York  to  preecribe  a  mazimam 
charge  for  elevating  grain  by  a  stationary  elevator  owned  by  individaalo 
or  corporations  who  have  appropriated  their  property  to  this  use,  end 
are  engaged  in  this  business. 

CtoVflTITDTIONAL  LaW.  —  FrOTICTIOH  OF  PKIVATK  PbOFKBTT  IS  OkB  OF  THX 

Main  Purposss  of  GovxRNMiNT,  but  No  0ns  Holds  his  Pbopkbtt 
BT  Such  Absolute  Tenure  as  to  be  free  from  the  power  of  the  legisla- 
ture to  impose  restraints  and  burdens  required  by  the  public  good,  and 
proper  and  necessary  to  secure  equal  rights  to  alL 

Constitutional  Law  —  Leoislattvb  Poweb.  —  When  a  statute  ia  ohallengod 
as  overstepping  boundaries  of  legislative  power,  the  object  sought  to  be 
obtained  by  the  legislature,  the  nature  and  functions  of  government,  the 
principles  of  the  common  law,  and  the  principles  of  legislation  and  legal 
adjudications,  are  pertinent  and  important  considerationa  and  elements 
in  the  determination  of  the  controversy. 

Constitutional  Law.  — Dboision  of  a  Fedebal  Coubt  SusTAnmio  ▲  ^tatb 
Statute  is  not  Res  Adjudicata  and  Binding  on  a  State  Coubt,  when 
the  same  question  subsequently  arises  under  a  similar  statute.  Only 
when  required  by  the  most  cogent  reasons,  and  compelled  by  unanswer- 
able grounds,  will  the  state  court  declare  the  statute  to  be  unconstito* 
tional,  when  its  constitutionality  has  been  sustained  by  the  snpreme 
court  of  the  United  States. 

The  Police  Power  is  but  another  name  for  that  authority  which  resides  in 
every  sovereignty  to  pass  all  laws  for  the  internal  regulation  and  govern- 
ment of  the  state  necessary  for  the  public  welfare. 

Constitutional  Law.  —  The  Boundabies  uf  Police  Poweb  are  not  sus- 
ceptible of  precise  definition,  and  the  courts  therefore  must,  as  each 
case  is  presented,  determine  whether  it  falls  within  or  without  the  ap- 
propriate limits. 

Constitutional  Law.  —  No  General  Poweb  Resides  in  the  Legislatube 
to  Regulate  Private  Business,  prescribe  the  conditions  under  which 
it  shall  be  conducted,  fix  the  prices  of  commodities  or  services,  or  inter- 
fere with  freedom  of  contract. 

Constitutional  Law.  —  Statutes  Regulating  the  Price  fob  Elevating 
and  Storinu  Grain   in    £lbvators  are  justifiable,  because  they  ace 
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^bargtd  with  a  public  interest  The  elements  which  sffeet  this  hnsinesi 
with  a  public  interest  are  found  in  its  nature  and  extent^  its  relations  to 
the  commerce  of  the  state  and  oountrj,  and  the  praotioal  monopoly  en^ 
joyed  by  thoee  engaged  in  it. 

Spencer  ClifUafif  for  the  appellant 

_  ^^  • 

Qeorge  T.  Quinby,  for  the  respondent. 

Andbewb,  J.  The  main  question  upon  this  record  is,  whether 
the  legislation  fixing  the  maximum  charge  for  elevating  grain, 
contained  in  the  act,  chapter  581  of  the  Laws  of  1888,  is  valid 
and  constitutional.  The  act,  in  its  first  section,  fixes  the  max- 
imum charge  for  receiving,  weighing,  and  discharging  grain, 
by  means  of  floating  and  stationary  elevators  and  warehouses 
in  this  state,  at  five  eighths  of  one  cent  a  bushel,  and  for  trim- 
ming and  shoveling  to  the  leg  of  the  elevator  in  the  process  of 
handling  grain  by  means  of  elevators,  "  lake  vessels  or  pro* 
pellers,  the  ocean  vessels  or  steamships,  and  canal-l)oat8," 
shall,  the  section  declares,  only  be  required  to  pay  the  actual 
cost.  The  second  section  makes  a  violation  of  the  act  a  mis- 
demeanor, punishable  by  fine  of  not  less  than  $250.  The  third 
section  gives  a  civil  remedy  to  a  party  injured  by  &  violation 
of  the  act.  The  fourth  section  excludes  from  the  operation  of 
the  act  any  village,  town,  or  city  having  less  than  one  hun- 
dred and  thirty  thousand  population.  The  defendant,  the 
manager  of  a  stationary  elevator  in  the  city  of  Buffalo,  on  the 
nineteenth  day  of  September,  1888,  exacted  from  the  Lehigh 
Valley  Transportation  Company,  for  elevating,  raising,  and  dis- 
charging a  cargo  of  corn  from  a  lake  propeller  at  his  elevator, 
the  sum  of  one  cent  a  bushel,  and  for  shoveling  to  the  leg  of 
the  elevator  the  carrier  was  charged  and  compelled  to  pay  four 
dollars  for  each  thousamd  bushels.  The  shoveling  of  grain  to 
the  leg  of  an  elevator  at  the  port  of  Buffalo  is  now  performed 
pursuant  to  an  arrangement  made  since  the  passage  of  the 
act  of  1888,  by  a  body  of  men  known  as  the  Shovelers'  Union, 
who  pay  the  elevator  $1.75  a  thousand  bushels  for  the  use  of 
the  Bteam-shovel,  a  part  of  the  machinery  connected  with  the 
elevator,  operated  by  steam,  and  who,  for  their  services  and 
the  expense  of  the  steam-shovel,  charge  the  carrier  for  each 
thousand  bushels  of  grain  shoveled  the  sum  of  four  dollars. 
The  defendant  was  indicted  for  a  violation  of  the  act  of  1888. 
The  indictment  contains  a  single  count  charging  a  violation 
of  the  first  section  in  two  particulars,  viz.:  In  exacting  more 
Ihan  the  statute  rate  for  elevating  the  cargo,  «nd  exacting  more 
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than  the  actnal  cost  for  ahoyeling  the  grain  to  the  leg  of  the 
elevator.  Before  reaching  the  main  question,  there  is  a  subor- 
dinate  question  to  be  considered. 

The  defendant  on  the  trial  raised  the  question  of  the  consti* 
tutionality  of  the  act  of  1888,  and  also  insisted  that,  as  to  the 
alleged  overcharge  for  shoveling,  the  facts  did  not  show  that 
the  defendant  bad  received  anything  for  that  service,  or  thai 
the  cargo  had  been  charged  more  than  the  actual  cost,  and 
excepted  to  the  submission  to  the  jury  of  that  branch  of  the 
case.    The  trial  judge  overruled  both  points,  and  submitted 
the  case  to  the  jury  in  both  aspects,  who  found  a  general  ver* 
diet  of  guilty,  and  thereupon  the  court  imposed  upon  the  de- 
fendant a  fine  of  $250.    It  is  now  urged  that,  assuming  the 
constitutionality  of  the  act  of  1888,  the  judgment  should  be 
reversed,  for  the  reason  that  no  overcharge  by  the  defendant 
for  shoveling  was  proved,  and  also  that  the  sum  paid  for  shov- 
eling was  paid  to  the  Shovelers'  Union,  the  defendant  only  re- 
ceiving thereout,  from  the  union,  the  rent  agreed  for  the  use 
of  the  steam-shovel.    There  are  two  answers  to  this  propo- 
sition.   The  words  **  actual  cost,"  used  in  the  statute,  were. 
manifestl/  intended  to  exclude  any  charge  by  the  elevator  be- 
yond the  sum  specified  for  the  use  of  its  machinery  in  shovel- 
ing, and  the  ordinary  expenses  of  operating  it,  and  to  confine 
the  charge  to  the  actual  cost  of  the.  outside  ]abor  required  for 
trimming  and  bringing  the  grain  to  the  leg  of  the  elevator. 
The  purpose  of  the  act  could  be  easily  evaded  and  defeated 
if  the  elevator  owners  were  permitted  to  separate  the  services, 
and  charge  for  the  use  of  the  steam-shovel  any  sum  which, 
might  be  agreed  upon  between  themselves  and  the  Shovelers' 
Union,  and  thereby,  under  color  of  charging  for  the  use  of  the 
steam-shovel,  exact  of  the  carrier  a  sum  for  elevating  beyond 
the  rate  fixed  by  the  act.    The  second  answer  to  the  propo- 
sition is  this:  It  was  undisputed  that  the  defendant  exacted  a^ 
greater  charge  for  elevating  than  the  sum  allowed  by  the  act. 
This  was  proven  by  testimony  on  the  part  both  of  the  prose- 
cution and  the  defendant.     The  verdict  of  guilty  was  followed 
by  the  infliction  of  the  lowest  penalty  for  a  single  offense. 
The  verdict  and  sentence  were  justified,  without  considering 
whether  an  offense  was  made  out  under  the  second  allegation 
in  the  indictment.     No  question  a$  to  the  form  of  the  indict- 
ment was  made.     The  joinder  of  several  distinct  n^isdemea- 
nors  in  the  same  indictment  is  not  a  cause  for  the  reversal  of 
a  judgment,  where  there  is  a  general  verdict,  and  the  sentence 
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is  single,  and  is  appropriate  to  either  of  the  connts  upon  whlek 
the  oonviction  was  had:  Polinsky  y.  People^  78  N.  Y.  65.  Even 
if  the  alleged  overcharge  for  shoyeling  was  not  made  ont,  the- 
▼erdscioMMl.senteDce-asetaupported  by  the  findingsof  the  jury 
on  the  other  branch  of  the  case,  and  the  refusal  of  the  judge 
to  withdraw  from  the  jury  the  consideration  of  the  question 
whether  ti^ere  was  an  overcharge  for  shoveling  did  not  preju- 
dice the  defendant. 

Passing  this  point,  we  come  to  the  main  question,  whether 
legislative  power,  under  the  state  constitution,  exists  in  the 
legislature  to  prescribe  a  maximum  charge  for  elevating  grain 
by  stationary  elevators  owned  by  individuals  or  corporations, 
who  have  appropriated  their  property  to  this  use,  and  are 
engaged  in  this  business.  The  ascertainment  of  the  exact 
boundaries  of  legislative  power  under  the  rigid  constitutional 
systems  of  the  American  states  is  in  many  cases  attended  with 
great  perplexity  and  difficulty.  The  people  have  placed  in 
the  constitution  a  variety  of  restrictions  upon  legislative  power,, 
and  chief  among  them  is  that  which  ordains  that  no  person 
shall  be  deprived  of  life,  liberty,  or  property  without  due  pro* 
cess  of  law.  There  is  but  little  difficulty  in  determining  the 
ralidity  of  a  statute  under  this  constitutional  principle  ia 
cases  where  the  statute  assumes  to  divest  the  owner  of  prop- 
erty of  his  title  and  possession^  or  to  actually  deprive  him  of 
his  personal  liberty.  The  state  may  lawfully  take  the  prop- 
erty or  life  of  the  citizen  without  infringement  of  the  constitu-. 
tional  guaranty.  The  cases  where  the  right  of  property  is  set 
aside  by  positive  laws  are  various.  Distress,  executions,  for- 
feitures, taxes,  are  of  this  description,  "  wherein,"  said  Lord 
Camden,  in  EntickY.  Carringiony  19  How.  St.  Tr.  1066,  *' every . 
man,  by  common  consent,  gives  up  that  right  for  the  sake  of 
justice  and  the  common  good."  The  state  may  directly  take 
private  property  for  public  use  on  the  condition  of  making 
compensation,  and  the  cases  where  it  may  be  taken  in  satis- 
faction of  public  and  private  obligations,  or  for  the  support  of 
government,  or  as  a  return  for  governmental  protection,  are 
determined  by  general  rules,  well  understood  and  easily  ap- 
plied. The  difficulty  in  the  application  of  the  constitutional 
principle  arises,  in  the  main,  in  respect  to  that  class  of  legis- 
lation, not  infrequent,  which,  while  it  does  not,  in  a  strict 
sense,  deprive  an  individual  of  his  property  or  liberty,  does» 
nevertheless,  in  many  cases,  by  the  imposition  of  burdens  and 
restrictions  upon  the  use  and  enjoyment  of  property,  and  by, 
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restraints  put  upon  personal  conduct,  seriously  impair  the 
value  of  property,  and  abridge  freedom  of  action.  The  valid- 
ity of  legislation  of  this  kind,  to  some  extent,  and  within  oer- 
tain  limits,  is  questioned  by  none.  But  such  legislation  may 
overpass  the  boundaries  of  legislative  power,  and  violate  the 
constitutional  guaranty;  for  it  is  now  an  established  principle 
that  this  guaranty  protectd  property  and  liberty,  not  merely 
from  confiscation  or  destruction  by  legislative  edicts,  but  also 
from  any  essential  impairment  or  abridgement  not  justified 
by  the  principles  of  free  government.  This  court  has  recently, 
in  several  notable  instances,  vindicated  the  rights  of  individu- 
als against  unjust  and  arbitrary  legislation  restraining  free- 
dom of  action,  or  imposing  conditions  upon  private  busineaSi 
not  warranted  by  the  constitui'on:  In  re  JacobSj  98  N.  Y.  98; 
60  Am.  Rep.  636;  FeopU  v.  Marz,  99  N.  Y.  877;  52  Am.  Rep.  84; 
People  V.  Oilhon,  109  N.  Y.  899;  4  Am.  St.  Rep.  465.  But  the 
very  existence  of  government  presupposes  the  right  of  the 
sovereign  power  to  prescribe  regulations  demanded  by  the  gen- 
eral welfare  for  the  common  protection  of  all.  This  principle 
inheres  in  the  very  nature  of  the  social  compact.  The  protec- 
tion of  private  property  is  one  of  the  main  purposes  of  govern- 
ment, but  no  one  holds  his  property  by  such  an  absolute  tenare 
as  to  be  freed  from  the  power  of  the  legislature  to  impose  re* 
etraints  and  burdens  required  by  the  public  good,  or  proper 
and  necessary  to  secure  the  equal  rights  of  all.  Thia  power 
of  government, — the  power,  as  expressed  by  Taney,  C.  J,  in 
License  Casee^  5  How.  588, — ^'inherent  in  every  sovereignty, 
— the  power  to  govern  men  and  things,"  is  not,  however,  an 
uncontrollable  or  despotic  authority,  subject  to  no  limitation, 
exercisable  with  or  without  reason  in  the  discretion  or  at  the 
whim  or  caprice  of  the  legislative  body.  But  within  its  legiti^ 
mate  domain  the  power  is  original,  absolute,  and  indefeasible. 
It  vested  in  the  legislative  department  of  the  government  at 
its  creation,  without  affirmative  grant  or  definition,  as  an  ee* 
eential  political  power  and  attribute  of  government,  and  po^ 
sonal  rights  and  rights  of  property  are  subordinate  to  this 
supreme  power  acting  within  its  appropriate  sphere.  It  may 
be  exercised  so  as  to  impair  the  value  of  property,  or  limit  or 
restrict  the  uses  of  property,  yet  in  this  there  is  no  infringe- 
ment of  the  constitutional  guaranty,  because  that  guaranty  is 
not  to  be  construed  as  liberating  persons  or  property  from  the 
just  control  of  the  laws.  It  was  designed  for  the  protection 
of  personal  and  private  rights  against  encroachments  by  the 
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legislative  body  not  sanctioned  by  the  principles  of  ciyil  lib- 
erty as  held  and  understood  when  the  constitution  was  adopted. 
The  boundary  of  legislative  power  in  the  enactment  of  laws  in 
the  assumed  exercise  o£  this  power  of  sovereignty,  which  inju- 
riously affects  persons  or  property,  is  indistinct,  and  no  rule  or 
definition  can  be  formulated  under  which,  in  all  cases,  it  can 
be  readily  determined  whether  a  statute  does  or  does  not  trans- 
gress the  fundamental  law.  The  power  of  the  British  Parlia- 
ment is  not  the  test  of  legislative  power  under  the  written 
constitution  of  the  American  states.  But  the  great  land- 
marks of  civil  liberty  embodied  in  our  state  constitutions 
were  established  by  our  English  ancestors,  and  upon  questions 
such  as  the  one  now  before  us,  we  may  study  with  profit  the 
principles  and  practice  of  the  law  of  England.  When  a  stat- 
ute is  challenged  as  overstepping  the  boundaries  of  legislative 
power,  the  object  sought  to  be  obtained  by  the  legislature, 
the  nature  and  functions  of  government,  the  principles  of  the 
common  law,  the  practice  of  legislation  and  legal  adjudica- 
tions, are  pertinent  and  important  considerations  and  elements 
in  the  determination  of  the  controversy. 

The  act  in  question  regulates  the  price  of  elevating  grain, 
and  the  regulation  affects  the  compensation  which  may  be  law- 
fully demanded  for  labor  and  personal  services,  as  well  as  for 
the  use  of  property.  It  fixes  a  maximum  charge  for  labor  and 
the  use  of  property  when  combined,  as  they  of  necessity  are 
in  the  business  of  elevating  grain.  The  operation  of  the  stat- 
ute is  by  its  terms  limited  to  the  business  carried  on  in  cities 
and  towns  having  a  T)opulation  of  n6t  less  than  one  hundred 
and  thirty  thousand,  practically  to  the  cities  of  Buffalo,  New 
York,  and  Brooklyn.  The  circumstances,  also,  substantially 
restrict  the  application  of  the  act  to  grain  brought  to  Buffalo 
from  the  upper  lakes  by  water,  and  there,  by  means  of  eleva- 
tors, transshipped  into  canal  boats  and  transported  through  the 
Erie  Canal  and  Hudson  River  to  the  harbor  of  New  York,  and 
there  discharged  by  elevators  into  warehouses  or  ocean  vessels. 
The  business  of  transporting  grain  by  the  lakes,  and  thence 
by  the  Erie  Canal  to  New  York,  is  one  of  great  magnitude. 
The  case  shows,  that  about  one  hundred  and  twenty  millions 
of  bushels  of  grain  annually  come  to  Buffalo  from  the  west. 
The  business  of  elevating  grain  at  that  point  is  mainly  con- 
nected with  lake  and  canal  transportation.  It  is  shown  by 
ofiScial  records  that  the  receipts  of  grain  at  New  York  in  the 

year  1887,  by  way  of  the  Erie  Canal  and  Hudson  River,  during 
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the  season  of  canal  navigation,  exceeded  forty-six  million 
bashels,  an  amount  very  largely  in  excess  of  the  amount  re- 
ceived during  the  same  period  by  rail  and  by  river  and  coast- 
wise vessels.  The  elevation  of  this  grain  from  lake  vessels  to 
canal-boats  takes  place  at  Buffalo,  where  the  case  shows  there 
are  thirty  or  forty  elevators,  stationary  and  floating.  How 
many  of  these  elevators  are  actually  employed  in  the  business 
does  not  appear.  The  record  is  silent  as  to  many  facts  which 
might  tend  to  explain  the  relation  of  this  business  as  actually 
conducted  to  the  public  interests.  It  is  asserted  that  a  com* 
bi nation  exists,  and  has  for  several  years  existed,  between  the 
elevator  owners  to  maintain  excessive  charges,  by  fixing  a  uni- 
form tariff  and  pooling  the  earnings,  and  dividing  them  ratably 
among  all  the  elevator  owners,  although  but  a  part  of  the  ele- 
vators are  actually  operated.  (See  report  of  the  committee  od 
foreign  commerce  of  the  Chamber  of  Commerce  of  New  York, 
made  in  April,  1885.)  There  is  no  evidence  in  the  record  as 
to  the  locations  in  the  port  of  Buffalo  suitable  aiid  available 
for  stationary  elevators.  It  is  evident  that  they  must  be  placed 
where  they  can  be  reached  by  both  lake  vessels  and  canal- 
boats,  and  it  may  reasonably  be  assumed  that  but  a  limited 
area  (not  devoted  to  other  purposes  of  commerce)  is  available 
for  the  erection  of  stationary  elevators. 

The  case  of  Munn  v.  Illinois^  94  U.  S.  113,  is  a  direct  au- 
thority upon  the  question  now  before  ns.  That  case  waft 
brought  to  the  United  States  supreme  court  on  a  writ  of  er- 
ror, to  review  a  judgment  of  the  supreme  court  of  the  state 
of  Illinois,  which  affirmed  the  constitutionality  of  a  statute  of 
that  state  fixing  a  maximum  charge  for  the  elevation  and  stor- 
age of  grain  in  warehouses  in  that  state.  The  act  was  challenged 
as  a  violation  of  the  constitutional  guaranty,  in  the  constitu- 
tion of  Illinois,  protecting  life,  liberty,  and  property,  expressed 
in  substantially  the  same  language  as  in  the  constitution  of 
this  state.  The  supreme  court  of  the  United  States  affirmed 
the  judgment  of  the  state  court,  on  the  ground  that  the  legis-  - 
lation  in  question  was  a  lawful  exercise  of  legislative  power, 
and  did  not  infringe  the  clause  in  the  fourteenth  amendment 
of  the  constitution  of  the  United  States,  "nor  shall  any  state 
deprive  any  person  of  life,  liberty,'  or  property  without  due  pro- 
cess of  law."  The  legislation  in  question  in  Munn  v.  Illinois^ 
«iij?ra,  was  similar  to  and  is  not  distinguishable  in  principle 
from  the  act  (Laws  of  1888,  c.  581)  now  under  review.  The 
question  in  that  case  was  raised   by  an .  individual  owning 
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an  elevator  and  warehouse  in  Chicago  which  bad  been  erected 
for  and  in  connection  with  which  he  had  carried  on  the  busi- 
ness of  elevating  and  storing  grain  for  many  years  prior  to  the 
passage  of  the  act  in  question,  and  prior,  also,  to  the  adoption 
of  the  amendment  of  the  constitution  of  Illinois  in  1870  de-  * 
daring  all  elevators  and  warehouses  where   grain  or  other 
property  is  stored  for  a  comi)en8ation  to  be  public  warehouses. 
The  case  of  Munn  v.  /Zltnou,  eupra^  has  been  referred  to  by  this 
court  in  several  cases:  People  v.  Boston  etc.  B.  B.  Co.,  70  N.  Y. 
569;  Bertholfv.  (yBeilly,  74  Id.  509;  30  Am.  Rep.  323;  Buffalo 
etc.  B.  B.  Co.  V.  Buffalo  etc.  B.  B.  Co.,  Ill  N.  Y.  132;  People  v. 
King,  110  Id.  418;  6  Am.  St.  Rep.  389.    In  People  v.  Boston  etc. 
B.  B.  Co.,  supra,  which  related  to  the  power  of  the  legislature  to 
compel  the  defendant  to  build  a  bridge  at  a  point  where  the 
railroad  of  the  defendant  crossed  a  highway,  the  court,  by 
Earl,  J.,  said:  ^* The  whole  subject  of  the  legislative  power  over 
railroads,  and  even  private  persons,  holding  and  using  their 
property  for  public  purposes,  has  been  so  fully  discussed  re- 
cently in  the  supreme  court  of  the  United  States  in  the  Gran- 
ger cases  and  in  the  Chicago  Elevator  case  as  to  make  further 
discussion  unnecessary  here.    Such  legislation  violates  no  con- 
tract, takes  away  no  property,  and  interferes  with  no  vested 
right."  In  Bertholfv.  0*BeiUy  the  case  o{Munn  v.  Illinois,  supra, 
was  cited  as  illustrating  the  scope  of  the  police  power  in  legis- 
lation.    In  Buffalo  etc.  B.  B.  Co.  v.  Buffalo  etc.  B.  B.  Co., 
which  involved  the  validity  of  an  act  of  the  legislature  to 
regulate  and  reduce  the  fare  on  street-railways  in  the  city  of 
Buffalo,  which  it  was  claimed  affected  a  contract  entered  into 
between  two  of  the  companies  prior  to  the  passage  of  the  act, 
this  c6urt  affirmed  the  validity  of  the  law,  and  Ruger,  C.  J., 
in  pronouncing  the  opinion  of  the  court,  quoted  the  language 
of  Waite,  C.  J.,  in  the  Munn  case,  and  also  the  language  of 
Bradley,  J.,  in  Sinking  Fund  Cases,  99  U.  S.  747,  declaring 
the  principle  decided  in  the  Munn  case,  and  these  quotations 
were  quite  irrelevant  unless  the  doctrine  stated  therein  was  in- 
tended to  be  approved.     In  People  v.  King,  the  doctrine  of  the 
Munn  case  was  applied  by  this  court  to  uphold  the  validity  of 
a  statute  which  prohibited  the  exclusion  of  any  citizen  from 
theaters  or  other  places  of  amusement,  by  reason  of  race,  color, 
or  previous  condition  of  servitude,  and  a  conviction  in  that 
case  was  sustained,  where  the  defendant,  the  proprietor  of  a 
skating-rink,  erected  on  his  own  property,  opened  it  to  the 
publioy  bat  excluded  therefrom,  on  the  occasion  of  a  publio 
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•entertainment,  on  the  ground  of  race  and  color,  a  colored  per- 
«on  who  sought  admission.  The  court  is  not  concluded  by 
these  cases,  or  any  of  them,  from  re-examining  the  principle 
on  which  the  decision  in  Munn  v.  Illinois,  supra,  proceeded,  but 
*  we  cannot  overrule  and  disregard  that  case  without,  as  I  think, 
subverting  the  principle  of  our  decision  in  the  King  case,  and 
certainly  not  without  disregarding  many  deliberate  expressions 
of  this  court  in  approval  of  the  principle  of  that  decision. 

It  is  an  interesting  question  as  to  what  consideration  should 
be  given  by  a  state  court  to  a  decision  of  the  supreme  court  of 
Ihe  United  States  upon  a  question  of  constitutional  law,  ren- 
'dered  in  the  exercise  of  its  jurisdiction,  where  the  point  in 
Judgment  relates  to  the  validity  of  a  state  statute,  which  is 
^challenged  on  the  ground  that  it  deprives  a  party  of  life, 
liberty,  or  property  without  due  process  of  law,  and  the  decis- 
ion affirms  the  constitutionality  of  the  statute.  The  jurisdic- 
tion of  the  supreme  court  of  the  United  States  to  review  the 
decision  of  a  state  court,  sustaining  a  state  statute  which  is 
alleged  to  be  a  violation  of  this  constitutional  principle,  origi- 
nated with  the  adoption  of  the  Fourteenth  Amendment  of  the 
constitution  of  the  United  Stfeites,  which,  for  the  first  time, 
introduced  into  the  federal  constitution  the  prohibition,  ^'nor 
shall  any  state  deprive  any  person  of  life,  liberty,  or  property 
without  due  process  of  law."  This  was  a  new  limitation  in 
the  federal  constitution  on  the  state  governments.  Prior  to 
the  adoption  of  the  Fourteenth  Amendment,  personal  rights 
and  rights  of  property  were,  as  a  rule,  exclusively  matters  of 
state  cognizance,  and  the  state  courts  were  the  ultimate  tri- 
bunals for  the  determination  of  questions  arising  under  the 
constitutional  guaranty  of  life,  liberty,  and  property,  which 
was  found  only  in  the  state  constitutions.  Their  decisions 
were  not  subject  to  review  in  the  courts  of  the  United  States: 
Slaughter-house  Cases,  16  Wall.  36.  There  were  exceptions 
growing  out  of  article  1,  section  10,  of  the  federal  constitution, 
iliat  *'  no  state  should  pass  any  bill  of  attainder,  ex  post  facto 
law,  or  law  impairing  the  obligation  of  contracts,"  not  mate- 
rial here.  Since  the  Fourteenth  Amendment,  the  question 
whether  a  state  statute  infringes  the  constitutional  guaranty 
protecting  life,  liberty,  and  property,  where  it  arises  in  a  state 
court,  involves  the  consideration  of  both  the  federal  and  state 
constitutions,  although  the  ground  of  construction  and  decision 
is  identical  under  either  instrument.  But  whether  the  de- 
•cision  of  the  state  court  presents  a  federal  question  reviewable 
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on  appeal  to  the  sapreme  court  of  the  United  States  depeoda 
on  the  nature  of  the  decision  of  the  state  cour^;  that  is  to  saj, 
whether  it  affirmed  the  validity  of  the  statute,  or  held  it  to  be 
nncoDstitutional  and  void.  If  the  staJte  court  decides  that  the 
statute  does  violate  the  constitutional  guaranty,  its  decision 
18  now,  as  before  the  Fourteenth  Amendment,  final  and  con* 
elusive,  and  no  appeal  can  be  taken  to  the  federal  court,  as  in 
that  case  no  right  under  the  constitution  and  laws  of  the 
United  States  has  been  .denied.  If,  on  the  other  handj  the 
state  court  sustains  the  statute,  and  denies  the  right  asserted, 
the  federal  jurisdiction  attaches,  and  an  appeal  may  be  taken 
to  the  United  States  supreme  court.  It  cannot  be  maintained^ 
we  think,  that  a  decision  of  the  federal  court  sustaining  a  state 
statute  is  res  cLdjudicata  and  binding  upon  a  state  court,  when 
the  same  question  subsequently  arises  there  under  a  similar 
statute.  It  would  still  be  the  duty  of  the  state  court  to  ex« 
amine  the  question,  and  decide  ft  according  to  its  interpreta* 
tion  of  the  constitutional  guaranty.  But  the  respect  due  to 
the  decision  of  that  high  tribunal,  the  fact  that  to  it  has  been 
committed,  by  the  consent  of  the  states,  the  ultimate  vindica* 
tion  of  liberty  and  property  against  arbitrary  and  unconstitu- 
tional  state  legislation,  and  the  fitness  of  things,  emphasize 
and  enforce  in  the  particular  case  the  settled  rule  that  only 
when  required  by  the  most  cogent  reasons,  nor,  indeed,  unless 
compelled  )>y  unanswerable  grounds,  will  a  court  declare  a 
statute  to  be  unconstitutional.  ^'On  more  than  one  occasion," 
said  Chief  Justice  Marshall  in  Dartmouth  College  v.  Woodward^ 
4  Wheat;  625,  'Uhis  court  has  expressed  the  cautious  circum- 
q^ection  with  which  it  approaches  the  consideration  of  such 
questions,  and  has  declared  that  in  no  doubtful  case  would  it 
pronounce  a  legislative  act  to  be  contrary  to  the  constitution.'^ 
The  power  of  the  legislature  to  regulate  the  charge  for  ele- 
vating grain,  where  the  business  is  carried  on  by  individuals 
upon  their  own  premises,  depends  upon  the  question  whether 
the  regulation  falls  within  the  scope  of  what  is  called  the  police 
'power,  which  is  but  another  name  for  that  authority  which 
resides  in  every  sovereignty  to  pass  all  laws  for  the  internal 
regulation  and  government  of  the  state,  necessary  for.  the  pub- 
lic welfare.  The  existence  of  this  power  is  universally  recog- 
nised. All  property,  all  business,  every  private  interest,  may 
be  affected  by  it,  and  be  brought  within  its  influence.  Under 
this  power,  the  legislature  regulates  the  uses  of  property,  pre- 
scribes rules  of  personal  conduct,  and  in  numberless  ways» 
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through  its  pervading  and  ever-present  authority,  supervises 
and  controls  the  affairs  of  men  in  their  relations  to  each  other 
and  to  the  community  at  large,  to  secure  the  mutual  and  eqnal 
rights  of  all,  and  promote  the  interests  of  society.  It  has 
limitations;  it  cannot  be  arbitrarily  exercised  so  as  to  deprive 
the  citizen  of  his  liberty  or  property.  But  a  statute  does  not 
work  such  a  deprivation  in  the  constitutional  sense  simply 
because  it  imposes  burdens  or  abridges  freedom  of  action,  or 
regulates  occupations,  or  subjects  individuals  or  property  to 
restraints  in  matters  indifferent,  except  as  they  affect  public 
interests  or  the  rights  of  others.  Legislation  under  the  police 
power  infringes  the  constitutional  guaranty  only  when  it  is 
extended  to  subjects  not  within  its  scope  and  purview,  as  that 
power  was  defined  and  understood  when  the  constitution  was 
adopted.  The  generality  of  the  terms  employed  by  jurists 
and  publicists  in  defining  this  power,  while  they  show  its 
breadth  and  the  universality  of  its  presence,  nevertheless  leave 
its  boundaries  and  limitations  indefinite,  and  impose  upon  the 
court  the  necessity  and  duty,  as  each  case  is  presented,  to 
determine  whether  the  particular  statute  falls  within  or  out- 
side of  its  appropriate  limits.  *'It  is  much  easier,"  said  Chief 
Justice  Shaw,  in  CommonweaUh  v.  Alger ^  7  Gush.  53,  *'to  per- 
ceive and  realize  the  existence  of  this  power  than  to  mark  its 
boundaries  or  to  prescribe  limits  to  its  exercise." 

In  determining  whether  the  legislature  can  lawfully  regulate 
and  fix  the  charge  for  elevating  grain  by  private  elevators,  it 
must  be  conceded  that  the  uses  to  which  a  man  may  devote 
his  property,  the  price  which  he  may  charge  for  such  use,  how 
much  he  shall  demand  or  receive  for  his  labor,  and  the  methods 
of  conducting  his  business,  are,  as  a  general  rule,  not  the  sub- 
ject of  legislative  regulation.  These  are  a  part  of  our  liberty, 
of  which,  under  the  constitutional  guaranty,  we  cannot  be  de- 
prived. We  have  no  hesitation  in  declaring  that  unless  Aere 
are  special  conditions  and  circumstances  which  bring  the 
business  of  elevating  grain  within  principles  which,  by  the 
common  law  and  the  practice  of  free  governments,  justify 
legislative  control  and  regulation  in  the  particular  case,  the 
statute  of  1888  cannot  be  sustained.  That  no  general  power 
resides  in  the  legislature  to  regulate  private  business,  prescribe 
the  conditions  under  which  it  shall  be  conducted,  fix  the  price 
of  commodities  or  services,  or  interfere  with  freedom  of  con- 
tract, we  cannot  doubt.  The  merchant  and  manufacturer,  the 
artisan  and  laborer,  under  our  system  of  governmenti  are  left 
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to  pursue  and  provide  for  their  own  interests  in  their  own  way, 
ontrammeled  by  burdensome  and  restrictive  regulations  whiohi 
however  common  in  rude  and  irregular  times,  are  inconsistent 
with  constitutional  liberty. 

The  justification  of  the  statute  of  Illinois,  regulating  the 
charge  for  elevating  and  storing  grain  in  the  elevators  of  that 
state,  was  placed  in  the  Munn  case  upon  that  principle  of  the 
common  law  stated  by  Lord  Hale  in  his  treatise  De  Portibus 
Maris,  1  Hargrave's  Law  Tracts,  78,  that  when  private  prop- 
erty is  *' affected  by  a  public  interest,  it  ceases  to  hejurUprivati 
only/'  The  principle  of  the  decision  is  stated  with  great 
perspicuity  by  Bradley,  J.,  in  his  opinion  in  Sinking  Fund 
Cases^  supra.  He  says:  **  The  inquiry  there  was  as  to  the  ex* 
tent  of  the  police  power  where  Che  public  interest  is  affected; 
aud  we  held  that  where  an  employment  becomes  a  matter  of 
80ch  public  interest  and  importance  as  to  create  a  common 
charge  or  burden  upon  the  citizen,  in  other  words,  when  it  be- 
comes a  practical  monopoly,  to  which  the  citizen  is  compelled 
to  resort,  and  by  means  of  which  a  tribute  can  be  exacted 
from  the  community,  it  is  subject  to  regulation  by  the  legisla- 
tive power."  The  elevators  in  Chicago  had  no  legal  monopoly 
in  the  business  of  elevating  grain.  The  business  was  open  to 
all  comers,  but  the  location  of  the  elevators,  their  connection 
wiih  the  railroads,  on  which  most  of  the  grain  from  the  grain- 
producing  states  and  territories  of  the  west  and  northwest 
was  brought  to  Chicago,  the  necessity  of  using  them  in  the 
transfer,  storing,  and  transshipment  of  grain,  created,  as  was 
held  by  the  court,  a  virtual  and  practical  monopoly  which  af- 
fected the  business  and  property  with  a  public  interest,  and 
subjected  them  to  regulation  by  law.  The  application  of  the 
language  of  Lord  Hale  and  of  the  principle  that  private  prop- 
erty may,  by  its  uses,  cease  to  be  juris  privati  strictly,  and  be- 
come affected  by  a  public  interest,  to  the'  business  of  elevating 
grain  in  Chicago,  was  combatted  and  denied  by  Field,  J.,  in 
his  very  able  and  forcible  dissenting  opinion.  '*  It  is,"  he  de- 
clared, '^  only  where  some  privilege  in  the  bestowment  of  the 
govern  ment  is  enjoyed  in  connection  with  [private]  property, 
that  it  is  affected  by  a  public  interest  in  any  proper  sense  of 
the  terms.  It  is  the  public  privilege  connected  with  the  use  of 
the  property  which  creates  the  public  interest  in  it."  There  can 
be  no  doubt  that  where  the  government  confers  a  special  privi- 
lege upon  a  citizen,  not  of  common  right,  it  may  annex  such 
conditions  upon  its  enjoyment  as  it  sees  fit    Nor  can  there  bo 
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any  qaesiioii  that  where  an  iDdiyidual  has  a  legal  monopoly  to 
uee  hie  property  for  a  public  purpose,  and  the  public  have  an 
interest  in  the  use,  he  is  subject  to  an  obligation  cast  upon 
him  by  the  common  law  to  demand  only  a  reasonable  oom- 
pensation  for  the  use. 

This  is  stated  with  great  clearness  by  Lord  Ellenborough  in 
AUntUt  y.  Inglia,  12  East,  527.  ''There  is,''  he  said,  ''no  doubt 
that  the  general  principle  is  favored,  both  in  law  and  justioe, 
that  every  man  may  fix  what  price  he  pleases  upon  his  own 
property  or  the  use  of  it;  but  if,  for  a  particular  purpose,  the 
public  have  a  right  to  resort  to  his  premises,  and  make  use  of 
them,  and  he  have  a  monopoly  in  them  for  that  purpose,  if  he 
will  take  the  benefit  of  that  monopoly,  he  must,  as  an  equiva- 
lent, perform  the  duty  attached  to  it  on  reasonable  terms.'* 
But  the  question  is,  whether  the  power  of  the  legislature  to 
regulate  charges  for  the  uses  of  property,  and  the  rendition  of 
services  connected  with  it,  depends  in  every  case  upon  the  cir- 
cumstance that  the  owner  of  the  property  has  a  legal  monop- 
oly or  privilege  to  use  the  property  for  the  particular  purpose, 
or  has  some  special  protection  from  the  government,  or  some 
peculiar  benefit  in  the  prosecution  of  his  business.  Lord  Hale, 
in  the  treatises  De  Portibus  Maris  and  De  Jure  Maris,  so 
largely  quoted  from  in  the  opinions  in  the  Munn  case,  used 
the  language  that  when  private  property  is  "affected  with  a 
public  interest,  it  ceases  to  be  juris  privati  only,"  in  assigning 
the  reason  why  ferries  and  public  wharves  should  be  under 
public  regulation,  and  only  reasonable  tolls  charged.  The 
right  to  establish  a  ferry  was  a  franchise,  and  no  man  could 
set  up  a  ferry,  although  he  owned  the  soil  and  landing-places 
on  both  sides  of  the  stream,  without  a  charter  from  the  king 
or  a  prescription,  time  out  of  mind.  The  franchise  to  estab* 
lish  ferries  was  a  royal  prerogative,  and  the  grant  of  the  king 
was  necessary  to  authbrize  a  subject  to  establish  a  public  ferry, 
even  on  his  own  premises.  When  we  recur  to  the  origin  and 
purpose  of  this  prerogative,  it  will  be  seen  that  it  was  vested 
in  the  king  as  a  means  by  which  a  business  in  which  the 
whole  community  were  interested  could  be  regulated.  In 
other  words,  it  was  simply  one  mode  of  exercising  a  preroga* 
tive  of  government, — that  is  to  say,  through  the  sovereign,, 
instead  of  through  Parliament, — in  a  matter  of  public  con* 
cern.  This  and  similar  prerogatives  were  vested  in  the  king 
for  public  purposes,  and  not  for  his  private  advantage  or 
emolument.     Lord  Kenyon,  in  Borke  v.  Dayrelly  4  Term  Bepr 
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410,  said:  ''The  prerogatives  of  the  crown  are  not  given  for 
the  personal  advantage  of  the  king;  but  they  are  allowed  to 
exist  because  they  are  beneficial  to  the  subject"    And  it  is 
said. in   GbiUy  on   PrerogaiiTes,"  4;   ^'Tfae  splendor,  rights, 
and  power  of  the  crown  were  attached  to  it  for  the  benefit  of 
the  people,  and  not  for  the  private  gratification  of  the  sub- 
ject"   And  Lord  Hale,  in  one  of  the  passages  referred  to,  in 
stating  the  reason  why  a  man  may  not  set  up  a  ferry  without  a 
charter  from  the  king,  says:  '^Because  it  doth  in  consequence 
tend  to  a  common  charge,  and  is  become  a  thing  of  public  in- 
terest and  use,  and  every  man  for  his  passage  pays  a  toll  which 
is  a  common  charge,  and  every  ferry  ought  to  be  under  a  pub- 
lic regulation."     The  right  to  take  tolls  for  wharfage  in  a 
public  port  was  also  a  franchise,  and  tolls,  as  Lord  Hale  says, 
could  not  be  taken  without  lawful  title  by  charter  or  prescrip- 
tion: De  Portibus  Maris,  77.     But  the  king,  if  he  maintained 
a  public  wharf,  was  under  the  same  obligation  as  ia  subject  to 
exact  only  reasonable  tolls;  nor  could  the  king  authorize  un- 
reasonable tolls  to  be  taken  by  a  subject    The  language  of 
Lord  Hale  is  explicit  upon  both  these  points:  ^'If  the  king 
or  subject  have  a  public  wharf  into  which  all  persons  that 
come  to  that  port  must  come  to  unload  their  goods,  as  for  the 
purpose,  because  they  are  the  wharves  only  licensed  by  the 
queen,  according  to  the  statute  of  1  Elizabeth,  chapter  11,  or 
because  there  is  no  other  wharf  in  that  port,  as  it  may  fall  out 
when  a  port  is  newly  erected,  in  that  case  there  cannot  be 
taken  arbitrary  and  excessive  duties  for  cranage,  wharfage^ 
pesage,  etc.    Neither  can  they  be  enhanced  to  an  immoderate 
degree;  bat  the  duties  must  be  reasonable  and  moderate, 
though  settled  by  the  king's  license  or  charter."    The  conten- 
tion, that  the  right  to  regulate  the  charges  of  ferry-men  or 
wharfingers  was  founded  on  the  fact  that  tolls  could  not  be 
taken  without  the  king's  license,  does  not  seem  to  us  to  be 
Bound.     It  rested  on  the  broader  basis  of  public  interest,  and 
the  license  was  the  method  by  which  persons  exercising  these 
functions  were  subjected  to  governmental  supervision.     The 
king,  in  whom  the  franchise  of  wharfage  was  vested  as  a 
royal  prerogative,  was  himself,  as  has  been  shown,  subject  to 
the  same  rule  as  the  subject,  and  could  only  exact  reasonable 
wharfage,  nor  could  he,  by  express  license,  authorize  the  tak- 
ing of  more.    The  language  of  Lord  Hale,  that  private  prop- 
erty may  be  affected  by  a  public  in  teres  t,  cannot  justly,  we 
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think,  be  restricted  as  ineaniDg  only  property  clothed  with  a 
public  character  by  special  grant  or  charter  of  the  sovereign. 

The  control  which,  by  common  law  and  by  statute,  is  exer- 
cised over  common  carriers,  is  conclusive  upon  the  point  that 
the  right  of  the  legislature  to  regulate  the  charges  for  services 
in  connection  with  the  use  of  property  does  not,  in  every  case, 
depend  upon  the  question  of  legal  monopoly.  From  the 
earliest  period  of  the  common  law  it  has  been  held  that  com- 
mon carriers  were  boiind  to  carry  for  a  reasonable  compensa- 
tion. They  were  not  at  liberty  to  charge  whatever  sum  they 
pleased,  and  even  where  the  price  of  carriage  was  fixed  by  the 
contract  or  convention  of  the  parties,  the  contract  was  not  en- 
forceable beyond  the  point  of  reasonable  compensation.  From 
time  to  time  statutes  have  been  enacted  in  England  and  in 
this  country  fixing  the  sum  which  should  be  charged  by  car- 
riers for  the  transportation  of  passengers  and  property,  and 
the  validity  of  such  legislation  has  not  been  questioned.  But 
the  business  of  common  carriers,  until  recent  times,  was  con- 
ducted almost  exclusively  by  individuals  for  private  emolu- 
ment, and  was  open  to  every  one  who  chose  to  engage  in  it 
The  state  conferred  no  franchise,  and  extended  to  common 
carriers  no  benefit  or  protection,  except  that  general  protection 
which  the  law  afibrds  to  all  persons  and  property  within  its 
jurisdiction.  The  extraordinary  obligations  imposed  upon 
carriers,  and  the  subjection  of  the  business  to  public  regula- 
tion, were  based  on  the  character  of  the  business,  or,  in  the 
language  of  Sir  William  Jones,  upon  the  consideration  **  that 
the  calling  is  a  public  employment":  Jones  on  Bailments, 
appendix.  It  is  only  a  public  employment  in  the  sense  of 
the  language  of  Lord  Hale,  that  it  was  "  affected  with  a  pub- 
lic interest,"  and  the  imposition  of  the  character  of  a  public 
business  upon  the  business  of  a  common  carrier  was  made 
because  public  policy  was  deemed  to  require  that  it  should  be 
under  public  regulation.  The  principle  of  the  common  law, 
that  common  carriers  must  serve  the  public  for  a  reasonable 
compensation,  became  a  part  of  the  law  of  this  state,  and  from ' 
the  adoption  of  the  constitution  has  been  part  of  our  munici- 
pal law.  It  is  competent  for  the  legislature  to  change  the  rule 
of  reasonable  compensation,  as  the  matter  was  left  by  the  com- 
mon law,  and  prescribe  a  fixed  and  definite  compensation  for 
the  services  of  common  carriers.  This  principle  was  declared 
in  the  Munn  case,  which  was  cited  with  approval  on  this 
point  in  Sawyer  v.  Davis^  136  Mass.  239;  49  Am.  Bep.  27.    It 
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accords  with  the  language  of  Chief  Justice  Shaw  in  Common' 
wealth  ▼.  Alger^  supra:  '^Whenever  there  is  a  general  right 
on  the  part  of  the  public,  and  a  general  duty  of  the  land- 
owner or  any  other  person  to  respect  such  right,  we  think  it  is 
competent  for  the  legislature,  by  a  specific  enactment,  to  pre- 
scribe a  precise,  practical  rule  for  declaring,  establishing,  and 
securing  such  right,  and  enforcing  respect  for  it."  The  prac- 
tice of  the  legislature  in  this  and  other  states  to  prescribe  a 
maximum  rate  for  the  transportation  of  persons  or  property 
on  railroads  is  justified  upon  this  principle.  Where  the  right 
of  the  legislature  to  regulate  the  fares  or  charges  on  railroads 
is  reserved  by  the  charter  of  incorporation,  or  the  charter  was 
granted  subject  to  the  general  right  of  alteration  or  repeal  by 
the  legielature,  the  power  of  the  legislature,  in  such  tases,  to 
prescribe  the  rate  of  compensation  is  a  part  of  the  contract, 
and  the  exercise  of  the  power  does  not  depend  upon  any  gen- 
eral legislative  authority  to  regulate  the  charges  of  common 
carriers.  But  the  cases  are  uniform  that  where  there  is  no 
reservation  in  the  charter,  the  legislature  may,  nevertheless, 
interfere  and  jjrescribe  or  limit  the  charges  of  railroad  corpo- 
rations: Qranger  CaaeSf  9upra;  Dow  v.  BeidelvMn,  125  U.  S. 
680;  Earl,  J.,  in  People  v.  Boston  etc.  R.  R.  Co.^  supra;  Ruger, 
C.  J.,  in  Buffalo  etc.  R.  R,  Co.  v.  Buffalo  Street  Railroad  Co.^ 
supra.  The  power  of  regulation  in  these  cases  does  not  turn 
upon  the  fact  that  the  entities  afiected  by  the  legislation  are 
oorporations  deriving  their  existence  from  the  state,  but  upon 
the  fact  that  the  corporations  are  common  carriers,  and  there- 
fore subject  to  legislative  control.  The  state,  in  constituting 
a  corporation,  may  prescribe  or  limit  its  powers,  and  reserve 
such  control  as  it  sees  fit,  and  the  body  accepting  the  charter 
takes  it  subject  to  such  limitations  and  reservations,  and  is 
bound  by  them.  *  The  considerations  upon  which  a  corpora- 
tion holds  its  franchises  are  the  duties  and  obligations  imposed 
by  the  act  of  incorporation.  But  when  a  corporation  is  created, 
it  has  the  same  rights  and  the  same  duties,  within  the  scope 
marked  out  for  its  action,  that  a  natural  person  has.  Its  prop- 
erty is  secured  to  it  by  the  same  constitutional  guaranties,  and 
in  the  management  of  its  property  and  business  is  subject  to 
regulation  by  the  legislature  to  the  same  extent  only  as  natu- 
ral persons,  except  as  the  power  may  be  extended  by  its  cha]> 
ter.  The  mere  fact  of  a  corporate  character  does  not  extend 
the  power  of  legislative  regulation.  For  illustration,  it  could 
not  justly  be  contended  that  the  act  of  1888  would  be  a  valid 
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ezerciae  of  legislative  power  as  to  corporations  organised  for 
the  purpose  of  elevating  grain,  altbongh  invalid  as  to  private- 
persons  conducting  the  same  business.  The  conceded  power 
of  legislation  over  common  carriers  is  adverse  to  the  <daim 
that  the  police  power  does  not  in  any  case  include  the  power 
to  fix  the  price  of  the  use  of  private  property,  and  of  servioee* 
connected  with  such  use,  unless  there  is  a  legal  monopoly^ 
or  special  governmental  privileges  or  protection  has  been 
bestowed. 

It  is  said  that  the  control  which  the  legislature  is  permitted 
to  exercise  over  the  business  of  common  carriers  is  a  survival 
of  that  class  of  legislation  which,  in  former  times,  extended 
to  the  details  of  personal  conduct,  and  assumed  to  regulate 
.  the  priif<ite  affairs  and  business  of  men  in  the  minutest  par- 
ticulars. This  is  true.  But  it  has  survived  because  it  was- 
entitled  to  survive.  By  reason  of  the  changed  conditions  of 
society,  and  a  truer  appreciation  of  the  proper  functions  of 
government,  many  things  have  fallen  out  of  the  range  of  the 
police  power  as  formerly  recognized,  the  regulation  of  which, 
by  legislation,  would  now  be  regarded  as  invading  personal 
liberty.  But  society  could  not  safely  surrender  the  power  to> 
regulate  by  law  the  business  of  common  carriers.  Its  value 
has  been  infinitely  increased  by  the  conditions  of  modern 
commerce,  under  which  the  carrying  trade  of  the  country  is,, 
to  a  great  extent,  absorbed  by  corporations,  and,  as  a  check 
upon  the  greed  of  these  consolidated  interests,  the  legislative 
power  of  regulation  is  demanded  by  imperative  public  inter* 
ests.  The  same  principle  upon  which  the  control  of  common 
carriers  rests  has  enabled  the  state  to  regulate  in  the  public 
interest  the  charges  of  telephone  and  telegraph  companies,, 
and  to  make  the  telephone  and  telegraph,  those  important 
agencies  of  commerce,  subservient  to  the  wants  and  necessities 
of  society.  These  regulations  in  no  way  interfere  with  a 
rational  liberty, — liberty  regulated  by  law. 

There  are  elements  of  publicity  in  the  business  of  elevating 
grain  which  peculiarly  affect  it  with  a  public  interest.  They 
are  found  in  the  nature  and  extent  of  the  business,  its  rela* 
tion  to  the  commerce  of  the  state  and  country,  and  the  prac- 
tical monopoly  enjoyed  by  those  engaged  in  it.  The  extent  of 
the  business  is  shown  by  the  facts  to  which  we  have  referred. 
A  large  proportion  of  the  surplus  cereals  of  the  country  passes 
through  the  elevators  at  Buffalo,  and  finds  its  way  through 
the  Erie  Canal  and  Hudson  River  to  the  seaboard  at  New 


Oct.  1889.]  Pkople  v.  Budd.  477 

York,  from  whence  they  are  distributed  to  the  markets  of  the 
world.  The  businete  of  elevating  grain  is  an  incident  to  the 
business  of  transportation.  The  elevators  are  indispensable 
inBtrnmen  tali  ties  in  the  business  of  the  common  carrier.  It 
IB  scarcely  too  much  to  say  that,  in  a  broad  sense,  the  elevators 
perform  the  work  of  carriers.  They  are  located  upon  or  ad- 
jacent to  the  waters  of  the  state,  and  transfer  from  the  lake 
vessels  to  the  canal-boats,  or  from  the  canal-boats  to  the  ocean 
▼essels,  the  cargoes  of  grain,  and  thereby  perform  an  essential 
eenrice  in  transportation.  Tt  is  by  means  of  the  elevators  that 
transportation  of  grain  by  water  from  the  upper  lakes  to  the 
seaboard  is  rendered  possible.  It  needs  no  argument  to  show 
that  the  business  of  elevating  grain  has  a  vital  relation  to  com- 
merce in  one  of  its  most  important  aspects.  Every  excessive 
charge  made  in  the  course  of  the  transportation  of  grain  is  a 
tax  on  commerce,  and  the  public  have  a  deep  interest  that  no 
exorbitant  charges  shall  be  exacted  at  any  point  upon  the 
business  of  transportation.  The  state  of  New  York,  in  the 
construction  of  the  Erie  Canal,  exhibited  its  profound  ap- 
preciation of  the  public  interest  involved  in  the  encourage- 
ment of  commerce.  The  legislature  of  the  state,  in  entering 
upon  the  work  of  constructing  a  waterway  between  Lake  Erie 
and  the  Atlantic  Ocean,  set  forth  in  the  preamble  of  the 
originating  act  of.  1817  its  reasons  for  that  great  undertak- 
ing. **  It  will,"  the  preamble  says,  "  promote  agriculture, 
manufactures,  and  commerce,  mitigate  the  calamities  of  war, 
and  enhance  the  blessings  of  peace,  consolidate  the  Union,  and 
advance  the  prosperity  and  elevate  the  character  of  the  United 
States.'' 

In  the  construction  and  enlargement  of  the  canal,  the  state 
has  expended  vast  sums  of  money  raised  by  taxation,  and, 
finally,  to  still  further  promote  the  interests  of  commerce,  it 
has  made  the  canal  a  free  highway,  and  maintains  it  by  a  di- 
rect tax  upon  the  people  of  the  state.  The  wise  forecast  and 
statesmanship  of  the  projectors  of  this  work  have  been  amply 
demonatrated  by  experience.  It  has  largely  contributed  to  the 
power  and  influence  of  the  state,  promoted  the  prosperity  of 
the  people,  and  to  it  more,  perhaps,  than  to  any  other  single 
cause,  is  it  owing  that  the  city  of  New  York  has  become  the 
commercial  metropolis  of  the  Union.  Whatever  impairs  the 
usefulness  of  the  canal  as  a  highway  of  commerce  involves 
the  public  interest.  The  people  of  New  York  are  greatly  in- 
terested to  prevent  any  undue  exactions  in  the  business  of 
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transportation  whioh  shall  enhance  the  cost  of  the  necessaries 
of  life,  or  force  the  trade  in  grain  into  channels  outside  of  our 
state.  In  Hooker  ▼.  Vandewater^  4  Denio,  349,  47  Am.  Dec. 
258,  the  court  was  called  upon  to  consider  the  validity  of  an 
agreement  between  certain  transportation  lines  on  the  canals 
to  keep  up  the  price  of  freights.  The  court  held  the  agree- 
ment to  be  illegal,  and  Jewett,  J.,  in  pronouncing  the  judg- 
ment of  the  court,  said:  '*That  the  raising  of  the  price  of 
freights  for  the  transportation  of  merchandise  or  passengers 
upon  our  canals  is  a  matter  of  public  concern,  and  in  which 
the  public  have  a  deep  interest, .does  not  adroit  of  doubt.  It  is 
a  familiar  maxim  that  competition  is  the  life  of  trade.  It  fol- 
lows that  whatever  destroys  or  even  relaxes  competition  in 
trade  is  injurious  if  not  fatal  to.it."  The  same  question  came 
up  a  second  time  in  Stanton  v.  Allen,  5  Denio,  434,  49  Am. 
Dec.  282,  and  was  decided  the  same  way.  In  the  course  of  its 
opinion  the  court  said:  '*  As  these  canals  are  the  property  of 
the  state,  constructed  at  great  expense  as  facilities  to  trade 
and  commerce,  and  to  foster  and  encourage  agriculture,  and 
are,  at  the  same  time,  a  magnificent  source  of  revenue,  what- 
ever concerns  their  employment  and  usefulness  deeply  in- 
volves the  interest  of  the  whole  state."  The  fostering  and 
protection  of  commerce  was,  even  in  ancient  times,  a  favorite 
object  of  English  law  (Chitty  on  Prerogatives,  162);  and  this 
author  states  that  the  ^'superintendence  and 'care  of  com- 
merce, on  the  success  of  which  so  materially  depends  the 
wealth  and  prosperity  of  the  nation,  are  in  various  cases  al- 
loted  to  the  king  by  the  constitution";  and  many  governmental 
powers  vested  in  the  sovereign  in  England  have,  since  our 
Revolution,  devolved  on  the  legislatures  of  the  states.  The 
statutes  of  England  in  earlier  times  were  full  of  oppressive 
commercial  regulations,  now,  happily,  in  great  part  abrogated; 
but  that  the  interests  of  commerce  are  matters  of  public  con- 
cern, all  states  and  governments  have  fully  recognized.  The 
third  element  of  publicity  which  tends  to  distinguish  the  busi- 
ness of  elevating  grain  from  general  commercial  pursuits  is  the 
practical  monopoly  which  is  or  may  be  connected  with  its 
prosecution.  In  the  city  of  Buffalo  the  elevators  are  located 
at  the  junction  of  the  canal  with  Lake  Erie.  The  owners  of 
grain  are  compelled  to  use  them  in  transferring  cargoes.  The 
area  upon  which  it  is  practicable  to  erect  them  is  limited.  The 
structures  are  expensive,  and  the  circumstances  afford  great 
facility  for  combination  among  the  owners  of  elevators  to  fix 
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and  maintain  an  exorbitant  tariff  of  charges,  and  to  bring  into 
the  oombination  any  new  elevator  which  may  be  erected  and 
employ  it  or  leave  it  nnemployedy  but  in  either  case  permit  it 
to  share  in  the  aggregate  earnings.  It  is  evident  that  if  such 
a  combination  in  fact  exists,  the  principle  of  firee  competition 
in  trade  is  excluded.  The  precise  object  of  the  combination 
would  be  to  prevent  competition.  The  result  of  such  a  com- 
bination would  necessarily  be  to  subject  the  lake  vessels  and 
canal-boats  to  any  exaction  which  the  elevator  owners  might 
see  fit  to  impose  for  the  service  of  the  elevator,  and  the  elevator 
owners  would  be  able  to  levy  a  tribute  on  the  community,  the 
extent  of  which  would  be  limited  only  by  their  discretion. 

It  is  upon  these  various  circumstances  that  the  court  is 
called  upon  to  determine  whether  the  legislature  may  inter- 
fere and  regulate  the  charges  of  elevators.  It  is  purely  a 
question  of  legislative  power.  If  the  power  to  legislate  exists, 
the  court  has  nothing  to  do  with  the  policy  or  wisdom  of  the 
interference  in  the  particular  case,  or  with  the  question  of 
the  adequacy  or  inadequacy  of  the  compensation  author- 
ised. '"This  court,"  said  Chase,  C.  J.,  in  lAcenae  Tax  Caaes^  6 
Wall.  469, ''  can  know  nothing  of  public  policy,  except  from 
the  constitution  and  the  laws,  and  the  course  of  administra- 
tion and  decision.  It  has  no  legislative  powers.  It  cannot 
amend  or  modify  any  legislative  act.  It  cannot  examine 
queations  as  expedient  or  inexpedient,  as  politic  or  impolitic. 
Considerations  of  that  sort  must  be  addressed  to  the  legisla- 
ture.   Questions  of  policy  there  are  concluded  here.'' 

Can  it  be  said,  in  view  of  the  exceptional  circumstances, 
that  the  business  of  elevating  grain  is  not "  affected  with  a 
public  interest,"  within  the  language  of  Lord  Hale,  or  that  the 
case  does  not  fall  within  the  principle  which  permits  the  legis- 
lature to  regulate  the  business  of  common  carriers,  ferry-men, 
innkeepers,  hackmen,  and  interest  on  the  use  of  money?  It 
seems  to  us  that  speculative,  if  not  fanciful,  reasons  have  been 
assigned  to  account  for  the  right  of  legislative  regulation  in 
these  and  other  cases.  It  is  said  that  the  right  to  regulate 
the  charges  of  hackmen  springs  from  the  fact  that  they  are 
assigned  stands  in  the  public  streets;  that  the  legislature  may 
regulate  the  toll  on  ferries,  because  the  right  to  establish  a 
lerry  is  a  franchise,  and  therefore  the  business  is  subject  to 
regulation;  that  the  right  to  regulate  wharfage  rested  upon 
the  permission  of  the  sovereign  to  extend  wharves  into  the 
bed  of  navigable  streamsi  the  title  to  which  was  in  the  sover* 
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eign;  that  tbe  right  to  regulate  the  interest  on  the  use  of 
money  sprang  from  the  fact  that  taking  interest  was  origi" 
Daily  illegal  at  common  law,  and  that  where  the  right  was 
granted  by  statute,  it  was  taken  subject  to  regulation  by  law. 
The  plain  reason,  we  think,  why  the  charges  of  hackmen  and 
fcrry-men  were  made  subject  to  public  regulation  is,  that  they 
were  common  carriers.  The  reason  assigned  for  the  right  to 
regulate  wharfage  in  England  overlooks  the  fact  that  the  titb 
to  the  bed  of  navigable  streams  was  frequently  vested  in  a 
subject,  and  was  his  private  property,  subject  to  certain  pub- 
lic rights,  as  the  right  of  navigation,  and  no  distinction  as  to 
the  power  of  public  regulation  is  suggested  in  the  ancient 
books  between  the  wharves  built  upon  the  bed  of  navigable 
waters,  the  title  to  which  was  in  the  sovereign,  and  wharves 
erected  upon  navigable  streams,  the  bed  of  which  belonged  to 
A  subject.  The  obligation  of  the.  owner  of  the  only  wharf  m 
•a  newly  erected  port  to  charge  only  reasonable  wharfage  is 
placed  by  Lord  Hale  on  the  ground  of  a  virtual  as  distin- 
guished from  a  legal  monopoly.  The  reason  assigned  for  the 
right  to  regulate  interest  takes  no  account  of  the  fact  that  the 
prohibition  by  the  ancient  common  law  to  take  interest  at  all 
was  a  regulation,  and  this  manifestly  did  not  rest  upon  any 
benefit  conferred  on  the  lenders  of  money.  It  was  a  regula- 
tion springing  from  a  supposed  public  interest,  and  was  pecu- 
liarly oppressive  on  a  certain  class.  A  law  prohibiting  the 
taking  of  interest  on  the  use  of  money  would  now  be  deemed 
a  violation  of  a  right  of  property.  But  the  material  point  is, 
that  the  prohibition,  as  well  as  the  regulation  of  interest^  was 
based  upon  public  policy,  and  the  present  conceded  right  of 
regulation  does  not  have  its  foundation  in  any  grant  or  privilege 
conferred  by  the  sovereign.  The  attempts  made  to  place  the 
right  of  public  regulation  in  these  cases  upon  the  ground  of  spe- 
cial privilege  conferred  by  the  public  on  those  affected  cannot,  we 
think,  be  supported.  The  underlying  principle  is,  that  business 
•of  certain  kinds  holds  such  a  peculiar  relation  to  the  public  in* 
'terests  that  there  is  superinduced  upon  it  the  right  of  publio 
regulation.  We  rest  the  ;>ower  ot  the  legislature  to  control 
and  regulate  elevator  charges  on  the  nature  and  extent  of  the 
'business,  the  existence  of  a  virtual  monopoly,  the  benefit  do- 
rived  from  the  canal,  creating  the  business  and  making  it 
possible,  the  interest  to  trade  and  commerce,  the  relation  of 
the  business  to  the  prosperity  and  welfare  of  the  state,  and  the 
;practioe  of  legislation  in  .anal<:^ous  cases.     These   circum- 
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tftaDces,  collectively,  create  an  exceptional  caeCi  and  jnetify 
legielatiTe  regulation. 

The  case  of  Mvnn  ▼.  lUinaiSf  mfpra,  has  been  frequently  cited 
with  approval  by  courts  in  other  states:  Nash  ▼.  Page^  80  Ey. 
B39;  44  Am.  Rep.  490;  Hackett  ▼.  Statej  106  Ind.  260;  66  Am. 
Rep.  201;  Chesapeake  &  P.  Tel.  Co.  ▼.  Baltimore  etc.  TeL  Co,^ 
66  Md.  399;  69  Am.  Rep.  167;  Dav^U  ▼.  State,  68  Ala.  68;  44 
Am.  Rep.  128.  In  Naeh  v.  Page,  iupra,  it  was  held,  upon  the 
doctrine  of  the  Munn  case,  that  warehousemen  for  the  public 
sale  and  purchase  of  tobacco  in  Louisville  exercised  a  pub- 
lic business,  and  assumed  obligations  to  serve  the  entire  public, 
and  could  not  exclude  persons  from  buying  or  selling  tobacco 
in  their  warehouses  who  were  not  members  of  the  board  of 
trade.  In  Hackett  v.  State,  9upra,  it  was  held  that  the  relations 
which  telephone  companies  have  assumed  towards  the  publio 
imposed  public  obligations,  and  that  all  the  instruments  and 
appliances  used  by  telephone  companies  in  the  prosecution 
of  the  business  were,  in  legal  contemplation,  devoted  to  publio 
use.  In  Chesapeake  etc.  Tel.  Co.  v.  Baltimore  etc.  Tel.  Co.^  st^ 
pm,  legislation  prohibiting  discrimination  in  the  business  of 
telegraphing  was  upheld  on  the  doctrine  of  the  Munn  case. 

The  criticism  to  which  the  Munn  case  has  been  subjected 
has  proceeded  mainly  on  a  limited  and  strict  construction  and 
definition  of  the  police  power.  The  ordinary  subjects  upon 
which  it  operates  are  well  understood.  It  is  most  frequently 
exerted  in  the  maintenance  of  public  order,  the  protection  of 
the  public  health  and  public  morals,  and  in  regulating  mutual 
rights  of  property,  and  the  use  of  property,  so  as  to  prevent 
uses  by  one  of  bis  property  to  the  injury  of  the  property  of 
another.  These  are  instances  of  its  exercise,  but  they  do  not 
bound  the  sphere  of  its  operation.  In  the  case  of  People  v. 
King,  110  N.  Y.  418,  6  Am.  8t.  Rep.  889,  it  was  given  a  much 
broader  scope,  and  was  held  to  be  efficient  to  prevent  dis- 
crimination  on  the  ground  of  race  and  color  in  places  open  for 
public  entertainments.  In  that  case,  the  owner  of  the  skating- 
rink  derived  no  special  privilege  or  protection  from  the  state. 
The  public  had  no  right,  in  any  legal  sense,  to  resort  to  his 
premises.  His  permission,  except  for  the  public  interest  in- 
volved, was  revocable  as  to  the  whole  community  or  any  indi- 
vidual citizen.  But  it  was  held  that,  so  long  as  he  devoted 
bis  place  to  purposes  of  public  entertainment,  he  subjected  it 
to  public  regulation.  There  is  little  reason,  under  our  system 
^  government,  for  placing  a  close  and  narrow  interpretation 
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on  the  poUoe  power,  or  in  restricting  its  scope  so  as  to  hamper 
the  legislative  power  in  dealing  with  the  varying  necessities 
of  society,  and  the  new  circumstances  as  they  arise,  calling 
for  legislative  intervention  in  the  public  interest  Life,  lib- 
erty, and  property  have  a  substantial  protection  against  serioto 
invasion  by  the  legislature  in  the  traditions  of  the  English- 
speaking  race,  and  a  pervading  public  sentiment  which  is 
quick  to  resent  any  substantial  encroachment  upon  personal 
freedom  or  the  rights  of  property.  In  no  country  is  the  force 
of  public  opinion  so  direct  and  imperative  as  in  this.  The 
legislature  may  transgress  the  principles  of  the  constitution. 
It  has  done  so  in  the  past,  and  it  may  be  expected  that  it  will 
sometimes  do  so  in  the  future.  But  unconstitutional  enact- 
ments have  generally  been  the  result  of  haste  or  inadvertence, 
or  of  transient  and  unusual  conditions  in  times  of  public  ex- 
citement, which  has  been  felt  and  responded  to  in  the  halls  of 
legislation.  The  framers  of  the  government  wisely  interposed 
the  judicial  power,  and  invested  it  with  the  prerogative  of 
bringing  every  legislative  act  to  the  test  of  the  constitution. 
But  no  serious  invasion  of  constitutional  guaranties  by  the 
legislature  can  for  a  long  time  withstand  the  searching  in- 
fluence of  public  opinion,  which,  sooner  or  later,  is  sure  to 
come  to  the  side  of  law  and  order  and  justice,  however  much 
for  a  time  it  may  have  been  swayed  by  passion  or  prejudice, 
or  whatever  aberrations  mav  have  marked  its  course.  So, 
also,  in  that  wide  range  of  legislative  powers  over  persons  and 
property  which  lie  outside  of  the  prohibitions  of  the  constitu- 
tion, and  which  inhere  of  necessity  in  the  very  idea  of  govern- 
ment, by  which  persons  and  property  may  be  affected  without 
transgreesing  constitutional  guaranties,  there  is  a  restraining 
and  corrective  power  in  public  opinion  which  is  a  safeguard 
of  tremendous  force  against  unwise  and  impolitic  legislation, 
hampering  individual  enterprise,  and  checking  the  healthful 
stimulus  of  self-interest,  which  are  the  life-blood  of  com- 
mercial progress.  The  police  power  may  be  used  for  illegiti- 
mate ends,  although  no  court  can  say  that  the  fundamental 
law  has  been  violated.  There  is  a  remedy  at  the  polls,  and  it 
is  an  efficient  remedy,  if,  at  the  bottom,  the  legislation  under 
it  is  oppressive  and  unjust.  The  remedy,  by  taking  away  the 
power  of  the  legislature  to  act  at  all,  would,  indeed,  be  radical 
and  complete.  But  the  moment  the  police  power  is  destroyed 
or  curbed  by  fixed  and  rigid  rules,  a  danger  is  introduced  into 
our  system  which  would,  we  think,  be  far  greater  than  resulta 
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from  an  occasional  departure  by  the  legislatare  from  ccvreet/ 
principles  of  goTemment  We  here  conclude  our  exaimnatioi»> 
of  the  important  question  presented  by  this  case.  The  diyis- 
ion  of  opinion  in  this  and  other  courts  is  evidence  of  the  diffi*- 
culty  which  surrounds  it.  But  it  is  ever  to  be  remembefeA 
that  a  statute  must  stand  so  long  as  reasonable  doubt  can  b«)- 
indulged  in  favor  of  its  constitutionality.  We  are  of  opinion*. 
that  the  statute  of  1888  is  constitutional,  as  a  whole,  and  thaii 
although  it  may  comprehend  cases  which,  standing  al(»ie^. 
might  not  justify  legislative  interference,  yet  they  must  b» 
goremed  by  the  general  rule  enacted  by  the  legislature. 
The  judgment  should  be  affirmed. 


FaoM  THE  lOBSOonra  oranoN  Orat  and  Psokbaii,  JJ.,  dissented,  ui&f 
wrote  an  opinion  expressing  his  dissent.  The  former  said,  in  substance,. 
iSbmX  while  the  opinicm  of  the  majority  of  the  court  was  based  upon  the  ground 
iSbmX  the  stainte  in  question  was  within  the  proper  limits  of  the  police  power,, 
tft  was  impossible  for  him  to  perceive  that  it  was  within  these  limits;  tha^ 
the  atatnte  oonflicted  with  the  provision  of  the  constitution  guaranteeing  to 
9mA  individual  that  he  should  not  be  deprived  of  life,  liberty,  or  propertjr 
without  due  process  of  law;  that  the  business  of  conducting  elevators  wa» 
ma  in  which  the  owners  owed  nothing  to  the  state  for  privileges,  powers,  ev 
itanoe  conferred;  that  the  government  had  no  concern  in  the  price  whicl» 
individual  might  demand  of  another  who  resorts  to  him  because  of  hie-- 
■nporior  business  skiU  or  facilities;  that  it  was  not  compulsory  for  the  publia- 
to  resort  to  the  elevators,  nor  was  their  business  exclusive  nor  beyond  com— 
petttion;  that  if  the  door  is  opened  to  this  class  of  legislation,  there  would  her 
no  protection  against  socialistic  laws,  and  that  nothing  would  prevent  th» 
legialatore  from  interfering  with  any  other  kind  of  private  enterprise,  whiclv 
from  improved  methods  of  its  conduct,  and  for  peculiar  reasons,  appears  to* 
Booopoliie  that  branch  of  business. 

''The  legislature^  in  effect,  says  to  the  individual,  when  interfering  to« 
Mgulate  the  charges  he  may  make  in  his  business:  It  is  true,  you  are  a  privato- 
iadividiial,  engaged  in  a  private  and  legitimate  business,  in  the  proeecutioih* 
el  which  you  are  authorized  and  protected  by  the  constitution;  but,  nevev- 
theleae,  we  think,  in  the  public  interest,  because  your  business  has  becoms- 
■o  advantageous  and  so  necessary  to  a  large  portion  of  the  public,  because  o0 
ita  superior  facilities,  that  you  shall  not  be  allowed  to  pursue  it,  unless  yovi 
lednoe  your  charges  to  a  rate  fixed  by  us.  As  weU  may  the  legislature  claiok/ 
a  ri|^t  to  interfere  to  reduce  and  regulate  the  charges  which  a  combination 
el  manufacturers  has  fixed  for  a  oertain  line  of  goods. 

*'It  aeeme  to  me  that  the  theory  of  such  legislation  is  a  startling  departurot 
from  the  true  conception  of  governmental  functions.  They  should  work  to» 
protect  and  develop  private  rights,  and  to  secure  to  all  individuals  the 
form  operation  of  the  constitutional  guaranties.  The  police  power  is 
paUe  ol  being  stretched  to  reach  such  a  case  as  this,  if  we  have  any  reepeelU 
for  the  provisions  of  the  constitution.  That  power  is  properly  exercised  in. 
the  preservation  of  the  private  rights  of  individuals,  in  the  maintenence  of ' 
paUie  order,  in  the  supervision  of  public  health  and  morals,  and  in  the  pre* 
nsntioa  el  a  oonflict  of  rights.    Ita  justification  for  interference 
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prhrate,  l^gitfanato  butlness  is  •dmisnble  only  when  ibmt  ImsinMt  mi^  1m 
ftid  to  be  aflbotad  by  a  pablio  um,  or  interest,  by  reason  of  some  aid.  gmi^ 
or  priyilege  oonferred  by  the  state.  Jndge  Cooley  says,  in  bis  Talnable  work  on 
oonstitational  limitatioDS,  page  739:  'The  mere  iaot  that  the  public  haTo  an 
interest  in  the  existence  of  the  boainesSy  and  are  accommodated  by  it^  cannol 
be  sufficient^  for  that  would  subject  the  stock  of  the  merchant  aad  his 
charges  to  public  regulation/ 

**  This  act|  in  my  opinion,  was  an  unconstitutional  exercise  of  power  by 
the  legislature.  Such  legislation  was  not  demanded  by  the  general  welfare^ 
aad  it  violates  the  social  compact  under  which  we  live.  It  is  a 
of  the  constitutional  guaranty.  It  is  against  such  legislation  that  the 
stitutional  guaranty  was  framed,  and  that  the  judicial  power  was  intended 
by  the  constitution  to  afford  protection  to  the  individuaL'* 

Judge  Peckham,  in  his  dissenting  opinion,  first  considered  whether  the 
eourts  of  the  state  of  New  York  were  bound  to  affirm  the  constitutionality  of 
the  statute  in  question,  because  a  similar  statute  had  been  upheld  in  Munn  ▼. 
Ittinois,  94  U.  8.  113,  as  not  Tiolating  the  clause  of  the  constitution  of  the 
United  States*  substantially  like  the  clause  in  the  constitution  of  New  York, 
upon  which  the  defendants  relied  in  the  present  case;  and  he  reached  the 
conclusion  that  as  the  decision  of  the  state  court  denying  the  validi^  of  the 
statute  upon  the  grounds  of  its  conflict  with  the  constitution  could  not  be  re- 
viewed by  the  national  courta,  that  the  decisions  of  those  courts  need  not  be 
followed  where  they  affirm  the  constitutionality  of  the  statute,  and  the  state 
eourts  may  nevertheless  conclude  that  such  statute  was  an  encroachment 
upon  the  constitutional  rights  of  its  citiaens,  and  therefore  should  be  declared 
void. 

The  judge,  in  his  opinion,  referred  to  the  cases  of  B«rtho(fr,  (/Bdify,  74 
N.  Y.  509,  30  Am.  Rep.  323,  Boardman  v.  Lake  Skom  He  Ry  0».,  84  N.  Y. 
157,  People  v.  King,  110  Id.  418,  6  Am.  St.  Rep.  889,  B^ah  etc  IL  B.  (h. 
▼.  Buffalo  Street  B,  R.  Oo.^  Ill  N.  Y.  132»  to  show  that  while  each  of  them 
cited  the  Munn  case,  none  of  them  necessarily  asserted  the  correctness  of  the 
principles  upon  which  it  rests. 

The  judge  denied  that  property  could  properly  be  regarded  as  devoted  or 
dedicated  to  a  public  use  merely  because  the  owner  has  embarked  it  in  a 
business  in  which  Urge  numbers  of  the  public  are  interested;  and  he  denied 
that  any  person  has  a  virtual  or  any  monopoly  in  his  business  unle«  it  reeta 
upon  the  ground  of  a  grant  from  the  sovereign  power  merely  because  the 
property  is  conveniently  situated  for  the  business,  and  it  would  cost  a  large 
amount  of  money  to  duplicate  it.  "So  long  as  every  one  is  free  to  go  into 
the  same  business,  and  invest  his  capital  therein,  with  the  same  righto  aad 
privileges  as  those  who  are  already  engaged  in  it,  there  can  be  no  monopoly 
in  a  legal  acceptance  of  that  term,  virtual  or  otherwise.*' 

He  insisted  that  no  one  could  be  regarded  as  devoting  his  property  to  pub- 
lic use  so  as  to  entitle  the  public  to  control  it,  or  the  prioe  to  be  charged, 
except  when  he  received  some  license  or  privilege  from  the  publie  or  from 
the  sovereign  power,  and  that  all  the  instances  which  had  usually  been  re- 
lied upon  as  sustaining  the  regulation  of  prices  had  arisen  where  the  persoa 
whose  prices  were  regulated  had  received  some  privilege,  aad  impliedly 
agreed  as  a  part  of  the  consideration  for  the  privilege  to  submit  to  auoh 
regulation.  The  right  to  regulate  hackmen  and  oartmen  rooted  npca  their 
being  conceded  the  privilege  to  stand  in  the  public  streets,  aad  to  there  exer^ 
oiae  their  calling.  And  in  the  case  of  ferrise,  alsc^  the  right  to  establiah 
them  rested  exclusively  ia  the  orown  or  ia  the  peo^  aad  therefor^  wl 
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•stablished,  the  right  of  regulating  or  limiting  the  tolls  remains  in  the  sov- 
ereignty granting  the  right  to  maintain  the  ferry.  So  the  ancient  right  of 
regulating  the  toll  which  millers  might  charge  rested  upon  the  right  which, 
at  common  law,  the  lord  of  the  manor  had  to  compel  all  his  tenants  to  grind 
their  com  at  his  mill,  and  to  prevent  any  one  setting  up  another  mill  unless 
licensed  by  him  or  by  the  crown.  A  common  carrier,  the  judge  conceded,  also 
exercised  a  kind  of  public  office,  and  by  holding  himself  out  to  the  public  as 
a  common  carrier,  thereby  granted  to  the  public  such  an  interest  in  his  busi- 
ness that  each  individual  had  the  legal  right  to  demand  the  carriage  of  his 
property  upon  payment  or  tender  of  reasonable  compensation  for  such  car- 
riage; but  he  denied  that  there  was  any  satisfactory  ground  upon  which  the 
power  might  be  based  to  regulate  or  limit  the  price  of  transportation  by  a 
eommon  carrier,  and  the  price  of  entertainment  by  an  innkeeper  who  was  a 
private  individual,  and  had  received  no  privileges  from  the  state  of  any  kind. 
After  showing  that  the  Munn  case  had  met  with  much  criticism  on  the 
part  of  judges  and  text-writers,  the  judge  closed  his  consideration  of  the  oass 
before  the  court  in  the  following  language:  ^ 

"It  has  been  frequently  said  that  the  police  power  rests  for  its  foundation 
upon  the  general  duty  of  each  citizen  to  so  use  his  property  as  not  to  inter- 
Cere  with  the  fair  and  proper  use  by  his  neighbor  of  his  property,  and  to  pro- 
tect and  guard  the  public  health  and  morals.  The  power  to  regulate  or  limit 
the  price  for  the  use  of  property  situated  like  that  in  this  case  comes  within 
no  fair  definition  of  such  power,  nor  does  it  belong  to  the  category  of  things 
that  shoold  be  regulated,  in  order  that  another  may  properly  enjoy  his  own 
property,  or  that  the  public  health  or  morals  may  be  protected. 

**  An  exHmination  of  the  cases  now  before  ns,  in  view  of  these  observations^ 
will  show,  as  I  think,  that  these  defendants  have  never  devoted  their  prop- 
erty to  a  public  use,  so  that  the  public  had  a  right  to  require  their  service^ 
and  that  they  have  received  no  immunity  or  privilege  from  the  state,  upon 
which  this  claimed  right  of  limitation  ean  be  imposed  as  a  condition  to  its 
exercise.  x 

"These  defendants  are  the  owners  or  lessees  of  certain  elevators  or  ware- 
hoeses^  used  in  the  harbor  of  New  York  for  the  purpose  of  transferring  grain 
from  one  vessel  to  another,  from  canal-boat  to  steamship,  or  from  boat  to  rail- 
esr,  or  for  the  storing  of  gram.     They  are  not  a  corporation,  nor  have  they 
received  any  special  privilege  from  the  state  in  regard  to  their  business,  nor 
•re  they  engaged  in  a  business  which  is  not  absolutely  free  to  any  one  who 
wishes  to  nse  his  property  in  the  same  way.    They  have  no  special  right  to 
«ss  the  waters  within  the  jurisdiction  of  the  state  in  a  manner  not  equally 
epen  to  every  citizen,  not  only  of  the  state,  but  of  the  United  States.    The 
state  furnishes  them  no  special  facilities  for  the  carrying  on  of  their  business, 
tad  they  are  under  no  obligations  to  it  for  auy  protection  to  their  business 
er  property,  other  than  such  as  is  given  by  and  is  due  from  the  state  to  all 
the  inhabitants  thereof,  viz.,  the  duty  of  protection  to  their  persons  and 
property  while  they  are  lawfully  engaged  in  their  occupations.     They  are 
under  no  legal  duty  to  engage  in  such  occupation  for  all  who  may  come  and 
isk  them.    They  have  the  perfect  right  to  refuse  to  elevate,  by  means  of 
their  elevators,  a  bushel  of  grain  for  A,  and  at  the  same  time  they  have  the 
right  to  use  such  elevators  to  elevate  the  grain  of  B.    They  have  the  equal 
light  to  refuse  to  store  the  grain  of  any  or  of  all  persons.     I  fail  entirely  to 
iee  how  snch  a  business  ean  be  said  to  be  one  in  which  the  public  have  an  in- 
terest in  the  way  of  a  right  to  limits  through  legislatiooy  the  prios  lor  whioh 
«tih  bosiMss  shall  be  don*. 
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'  *'The  defendants  are  sitvated  entirely  differently  from  the  elevator  pwnera 
lin  Chicago  whose  rights  were  adjudicated  apon  in  the  Monn  case.  The  oanal- 
%oats  loaded  with  grain,  after  their  passage  down  the  Hudson  River,  seek 
^e  owners  ol  the  storehouse  in  which  to  store  the  same  until  wanted,  or  the 
boating  elevator  is  sought  for  and  found,  and  employed  to  unload  the  cargo 
4ti  tke  boat  into  the  hold  of  the  steamship.  There  are  large  numbers  of  ware> 
lio«sas  and  elevators  which  are  in  no  way  connected  with  each  other.  In 
tteither  -case  is  there  anything  like  what  can  be  called  a  monopoly,  virtual  or 
"Otherwise;  the  utmost  stretch  of  the  imagination  cannot  so  regard  it.  Tho 
warehouses  are  private  property,  and  no  one  can  enter  upon  them  without 
•the  consent  of  their  owners:  Wetmore  v.  AtiaiUic  White Z^ead  Co.,  37  Barb. 
JiQA   Wetmore  r,  Brooklyn  Oas-Ught  Co.,  4S,  N,  Y.  384. 

'**  Still  more  plainly  is  this  the  case  with  a  floating  elevator.  It  is  not  a 
•-common  carrier  or  wharfinger  or  warehouseman.  It  has  no  monopoly,  vir- 
t^ual  or  otherwise,  as  to  facilities  of  place,  convenience  of  situation,  or  license 
«  or  privilege  from  the  state.  In  the  nature  of  the  business  of  both  the  ware- 
i  houseman  and  the  elevator  owner,  it  is  wholly  private.  Now,  in  what  is  the 
*<case  made  less  strong  when,  instead  of  the  scales  or  the  mill,  heretofore  in- 
«tanced,  an  elevator  or  warehouse  is  substituted?  It  is  built  by  individuals 
«r  private  partnerdhips,  and  occupied  by  them  or  leased  to  other  private  indi- 
widuals  or  partnerships.  It  is  built  on  lands  owned  by  individuals,  or  it  is  in 
itSie  substantial  form  of  a  boat,  and  floats  on  the  public  waters  of  the  state, 
imnd  its  owners  have  received  no  kind  of  license,  privilege,  or  immunity  from 
*the  state,  in  any  way  special  in  its  nature,  or  which  is  not  common  to  all  the 
people  of  the  state.  How,  then,  has  the  owner  devoted  it  to  a  public  nseT 
/It  is  claimed  that  he  has  done  so  because  the  elevator  or  warehouse  is  to  be 
rnsed  to  elevate  or  store  a  vast  amount  of  grain  which  comes  from  the  west 
iCeeking  transportation  through  the  Erie  Canal;  and  because  it  costs  a  large 
.»mount  of  money  to  build  such  structures,  and  owing  to  the  facility  and 
'Cheapness  with  which  the  elevator  does  the  work,  as  compared  with  the  labor 
-of  individuals,  those  who  own  the  grain,  or  those  who  are  interested  in  its 
•transportation,  are  compelled  to  use  such  elevator  if  they  desire  to  succesar 
-^ully  compete  in  the  business  of  transportation  and  in  the  loading  or  unload- 
jixLg  of  such  grain.  Hence,  it  is  said,  a  virtual  monopoly  exists,  and  the 
f)er8oas  who  own  it  are  under  the  regulating  power  of  the  legislature  as  to 
their  compensation.  But  I  deny  that  there  is  any  virtual  monopoly.  There 
was  such  in  the  case  in  12  East  (impra)^  because  there  was  no  right  in  any 
-other  owners  of  warehouses  to  receive  the  wines  on  storage,  and  the  right 
•existed  in  the  dock-owners  by  virtue  of  a  special  grant  from  the  sovereign. 
A  monopoly  in  a  business,  where  the  persons  engaged  in  it  have  no  exclusive 
•privilege,  and  into  which  business  the  whole  world  is  at  liberty  to  enter,  and 
-upon  entering  which  they  will  be  possessed  of  precisely  the  same  rights  and 
>;2)rivileged  as  the  others  engaged  in  it,  is  a  contradiction  in  terms.  Loosely 
r«peaking,  a  person  or  corporation  is  said  to  have  a  virtual  monopoly  ol  a 
tliusiness  when,  on  account  of  its  great  extent  and  the  facilities  it  has  for 
txausacting  it,  arising  from  its  large  proportions,  the  article  it  manufactures 
«r  sells  substantially  takes  possession  of  the  market  Such,  for  instance,  is 
the  case  in  the  manufacture  and  sale  of  matches.  One  company  does  an  enor- 
mous business,  and  has  almost  what  is  called  a  monopoly  in  some  parts  of 
the  country,  arising,  not  from  any  special  privilege  or  right  granted  to  or  ex- 
orcised by  it,  but  because  of  its  facilities;  and  it  is,  therefore,  enabled  to  make 
'the  article  cheaper  and  sell  it  cheaper  than  its  competitors.  But  would  any* 
suggest  that  the  state  has  therefore  a  right  to  limit  the  prioe  which  tha 
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«Nnpftii7  ihaU  diaige  for  matches?  If  it  be  a  corporation,  indeed,  or  if  il 
has  received  any  epeoial  privilege  or  right  from  the  state,  then  conditions  may 
tM  impoeed  npon  it,  althoagh  none  can  be  simply  because  of  the  greatnew 
sf  its  sales  er  the  number  of  the  pnblio  interested  in  procuring  cheap 
matcheei 

'*Bat  when  the  right  of  regulation  as  to  compensation  is  spoken  of,  because 
the  person  has  a  virtual  monopoly,  the  term  has  heretofore  been  used  as 
indicative  of  some  special  privilege  or  franchise  granted  to  the  individual  by 
the  sovereign,  which  results  in  such  virtual  monopoly,  and  the  right  of  sock 
regttlatioa  exists  by  reason  of  such  grant.  No  monopoly  of  that  kind  existe 
in  this  case.  If  it  be  said  that  the  effect  is  the  same,  the  answer  is,  that  it 
is  not  the  same.  In  the  one  case,  the  monopoly  exists  by  reason  of  the  action 
of  the  government,  and  no  other  citizen  can  come  in  and  devote  his  capital 
and  energy  to  such  use.  In  the  other,  the  monopoly  exists  only  as  long  as 
other  citizens  choose  to  keep  out  of  the  business,  and  just  as  soon  as  it  is 
seen  that  the  least  degree  over  the  ordinary  profit  can  be  realized  by  an  in- 
vestment in  elevator  property,  just  that  moment  capital  will  flow  into  that 
channel,  and  probably  away  from  some  industry  where  the  average  rate  of 
profit  has  ceased  to  be  made.  Thus  in  one  case  the  result  cannot  be  avoided 
cr  in  any  way  altered,  excepting  by  the  action  of  the  sovereign,  while  in  the 
other  case  it  may  be  altered  by  the  action  of  the  ordinary  laws  of  trade. 
The  effect,. while  it  lasts,  may  possibly  be  the  same  in  both  cases,  but  in  the 
one  it  is  arbitrary  and  dependent  upon  the  government,  and  in  the  other  sub- 
ject to  alteration  according  to  general  commercial  rules.  But  in  this,  case 
there  is  no  pretense  of  a  monopoly  grounded  upon  lack  of  ability  in  the  pub- 
lic to  compete.  On  the  contrary,  the  complaint  is,  that  the  competition  has 
been  so  fierce,  and  the  numbers  of  those  engaged  in  the  business  so  greats 
that  they  have  oombined  to  fix  upon  prices  below  which  they  would  not  work, 
and  it  is  in  realty  the  combination  of  which  complaint  is  made.  If  the  prices 
for  doing  the  work  are  higher  than  is  reasonable,  owing  to  such  oombination, 
the  combination  itself  may  be  illegal:  See  HwAer  v.  VamdewaUr^  4  Denio, 
349;  47  Am.  Dec.  258;  StanUm  v.  AVLtn,  5  Denio»  434;  49  Am.  Dec.  282;  and, 
as  has  been  said,  the  persons  engaged  in  it  may  render  themselves  amenable 
to  the  criminal  laws  of  the  state,  but  no  power  of  the  state  to  limit  the  price 
for  which  a  person  may  sell  his  property,  or  the  use  of  it|  results  from  a  vio- 
Utiott  of  the  law  against  conspiracies  or  combinations  to  raise  illegally  the 
prices  of  articles  or  the  charges  for  services  "which  have  a  commercial  value. 

'*  It  is  said,  however,  that  the  defendants  have  received  some  privileges  or 
benefits  from  the  state  in  their  business  of  elevating  or  storing  grain,  be- 
cause the  state  has  built  the  Brie  Canal  and  spent  large  sums  of  money  for 
that  purpose,  and  the  business  of  elevating  grain  into  and  out  of  a  canal- boat» 
cr  of  storing  it,  is  made  much  greater  than  would  be  possible  but  for  the  con- 
stuit  maintenance  of  the  canal  by  the  state;  and  if  the  state  should  cease  to 
maintain  the  canal,  the  business  of  transporting  grain  over  it  would  be  wholly 
dsetroyed,  and  therefore  it  must  be  conceded  that  the  business  of  elevating 
grain  receives  support  from  the  public,  and  it  is  only  through  such  support 
that  the  business  can  exist.  It  is  difficult,  as  it  seems  to  me^  to  regard  this 
argument  seriously.  The  state,  it  is  thus  said,  has  built  a  canal,  and  there 
are  men  (not  the  defendants)  who  propose  to  avail  themselves  of  its  exist- 
ence, and  to  transport  merchandise  in  their  boats  over  its  waters.  Before 
undsrtaking  such  transportation,  however,  they  must  load  their  boats  or 
unload  them  after  such  transportation  is  finished,  and  in  the  process  of  load* 
lag  or  unloading  their  boats  in  the  public  waters  of  the  state,  they  hire  the 
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Aefeadaiito  to  do  the  eleTating  of  the  carga  If  the  canal  had  not  been  bnil^ 
there  woold  have  been  no  boatmen  with  canal-boate  asking  for  cargoes,  and, 
oonaequently.  the  defendante  would  not  have  had  the  opportunity  of  loading 
their  vesaels;-  therefore  the  state  has  conferred  a  privilege  upon  the  defend- 
ants, by  using  which  they  acquiesce  in  the  right  of  the  state  to  limit  the 
amount  of  compensation  they  can  lawfully  demand  for  the  use  of  their  own 
property.  The  mere  statement  of  the  proposition,  it  seems  to  me,  is  its  best 
refutation.  To  argue  upon  it  would  seem  to  admit  that  it  is  debatable.  By 
reason  of  the  action  of  the  state  in  building  the  canal,  more  frequent  oppor- 
tunities have  arisen  from  which  the  defendants  have  been  enabled  to  engage 
in  a  certain  kind  of  labor,  and  to  invest  their  capital  in  certain  kinds  of  prop- 
erty, but  not  a  privilege,  immunity,  or  franchise  of  any  description  haa  the 
state  granted  to  them,  even  by  the  loosest  construction  of  language. 

"The  legislation  in  question  is  nothing  eke  than  an  effort,  not  only  to 
regulate  the  private  business  of  private  individuals,  but  to  limit  the  amount 
for  which  they  shall  exact  compensation  for  the  use  of  their  own  property,  in 
which  the  public  has  no  interest  whatever,  in  the  legal  meaning  of  that  term. 
If  it  is  legal  in  this  ease,  it  is  legal  in  any.  The  legislature  can  step  in  and 
limit  the  prices  of  every  artide  of  commerce,  the  product  of  the  field,  the 
mine,  or  the  manufactory.  There  is  seemingly  no  length  to  which  it  may  not 
go,  and  no  home  to  which  this  power  may  not  be  applied,  in  matters  of  Ae 
most  individual  and  private  nature,  and  all  under  the  guise  of  legislation  to 
the  public  good  and  the  general  welfare. 

'*  Jt  IB  true  that  the  question  of  the  validity  of  this  law  is  one  of  power,  and 
not  of  propriety;  and  if  the  legislature,  in  any  case,  may  have,  under  any  eir> 
cumstances,  the  power  to  limit  the  oompensation  which  a  private  individual 
may  receive  for  the  nse  of  his  own  property,  not  devoted  to  a  public  use,  and 
in  regard  to  which  he  reoeiTes  and  exercises  no  special  privilege  or  immu- 
nity from  the  state,  then  we  are  bound  to  suppose  snoh  eiroumstanoes  to  axist 
in  the  case  bef<Mre  the  court.  We  are  of  the  opinion  that  the  legislature  his 
no  such  power. 

"  There  is  no  foundation  for  the  argument  that  the  elevator  owners  have  a 
monopoly  because  they  have  their  charges  fixed  by  the  produce  exchange, 
which  only  recognises  as  regular  the  warehouBO  receipts  given  by  elevator 
owners  or  warehousemen  who  are  members  of  that  body.  If  that  be  the 
fact,  it  constitutes  in  no  view  of  the  subject  a  monopoly.  What  has  already 
been  said  upon  the  subject  applies  in  equal  degree  to  sudi  an  argument;  nor 
have  the  defendants  thereby  received  any  privilege  or  franchise  from  the 
state. 

**  The  disposition  of  legislatures  to  interfere  in  the  ordinary  concerns  of  the 
individual,  as  evidenced  by  the  laws  enacted  by  parliaments  and  legislatures 
from  the  earliest  times,  and  the  futility  of  such  interference  to  acoomplirii 
the  purposes  intended,  have  been  the  subject  of  remark  by  some  of  the  ablest 
of  English-speaking  observers.  Buckle,  in  his  History  of  Civilisation  in  Eng- 
land, in  speaking  of  the  course  of  English  legislation,  says:  '  Every  great  re* 
form  which  has  been  effected  hsui  consisted,  not  in  doing  something  new,  bat 
in  undoing  something  old.  The  most  valuable  additions  made  to  legislatim 
have  been  enactments  destructive  of  preceding  legislation,  and  the  best  laws 
which  have  been  passed  have  been  those  by  which  some  former  laws  have 
been  repealed.'  And  again:  'We  find  laws  to  regulate  wages;  laws  to 
regulate  prices;  laws  to  regulate  profits;  laws  to  regulate  the  interest  of 
money;  custom-house  arrangements  of  the  most  vexatious  kind,  aided  by  a 
aomplicated  scheme,  which  was  well  called  the  sliding  scale,  —  a  scheme  of 
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mch  pcrveFie  ingeniiity  Uiat  the  duties  oonstantly  Taried  on  the  Htm«  artiola^ 
and  no  man  oonld  calcalate  beforehand  what  he  wonld  have  to  pay.  A  aya- 
tem  was  organized,  and  strictly  enforced,  of  interference  with  markets,  inter- 
ference with  mannfactnrers,  interference  with  machinery,  interference  even 
with  shops.  In  other  words  the  indnstrions  classes  were  robbed  in  order 
that  industry  might  thrire  *:  1  Buckle's  History  of  Civilization  in  England^ 
199,  200. 

*'  The  legislation  onder  review  is  of  the  same  general  nature.  To  uphold 
legislation  of  this  character  is  to  provide  the  most  frequent  opportunity  for 
arr^ing  class  against  class;  and,  in  addition  to  the  ordinary  competition  that 
exists  throughout  all  industries,  a  new  competition  will  be  introdnoed,  that  of 
eompetition  for  the  possession  of  the  government,  so  that  legislative  aid  may 
be  given  to  the  class  in  possession  thereof  in  its  contests  with  rival  classes  or 
interests  in  all  sections  and  comers  of  the  industrial  world.  We  shall  have  a 
recurrence  of  legislation  which,  it  has  been  supposed,  had  been  outgrown  not 
only  as  illegal,  but  as  wholly  useless  for  any  good  effect,  and  only  powerful 
for  eviL  Contests  of  such  a  nature  are  productive  only  of  harm.  The  only 
safety  for  all  is  to  uphold,  in  their  full  vigor,  the  healtiiful  restrictions  of  our 
oonstitution,  which  provide  for  the  liberty  of  the  citizen,  and  erect  a  safe- 
guard against  legislative  encroachments  thereon,  whether  exerted  to-day  in 
favor  of  what  is  termed  the  laboring  interests,  or  to-morrow  in  favor  of  the 
capitalists.  Both  classes  are  under  its  protection,  and  neither  can  interfere 
with  the  liberty  of  the  citizen  without  .a  violation  of  the  fundamental  law. 

"  In  my  opinion,  the  court  should  not  strain  after  holding  such  species  of 
legislation  constitutional.  It  is  so  plain  an  effort  to  interfere  with  what 
seems  to  me  the  most  sacred  rights  of  property,  and  the  individual  liberty  of 
eohtract^  that  no  special  intendment  in  its  favor  should  be  indulged  in.  It 
will  not,  as  seems  to  me  plain,  even  achieve  the  purposes  of  its  authors.  1 
believe  it  rain  to  suppose  that  it  can  be  other  than  of  the  most  ephemeral 
nature  at  its  best,  or  that  it  will  have  any  real  virtue  in  altering  the  general 
laws  of  trade,  while,  on  the  other  hand,  it  may  ruin  or  very  greatly  impair 
the  value  of  the  property  of  wholly  innocent  persons.  If  the  compensation 
limited  by  the  act  is  not  sufficient  to  permit  the  average  rate  of  profit  upon 
the  capital  invested,  it  will  result  either  in  its  evasion,  or  else  the  work  will 
not  be  done,  and  the  capital  employed  will  seek  other  channels  where  such 
average  rate  can  be  realized,  or  the  property  will  become  of  little  or  no  value. 
If  the  compensation  be  sufficient,  the  same  result  aimed  at  would  soon  fol- 
low from  the  general  laws  of  trade,  from  the  law  of  supply  and  demand,  and 
the  general  cost  of  labor  and  materials. 

"Bvery  one  having  the  same  right  to  build  an  elevator  or  warehouse  that 
these  defendants  have,  and  upon  its  completion  to  employ  it  in  the  same  busi- 
ness if  the  rate  of  profit  is  above  the  average  capital,  if  allowed  absolute 
freedom  and  legal  protection,  will  flow  into  the  business  until  there  is  enough 
invested  to  do  all  or  more  than  all  the  work  offered,  and  then,  by  the  compe- 
tition of  capital,  the  rate  of  compensation  would  come  down  to  the  average. 
Such,  at  least*  would  be  the  tendency,  and  it  could  only  be  averted  by  com- 
binatimi  among  the  owners  of  the  property,  which  could  not  be  long  sustained 
in  the  face  of  perfect  freedom  to  all  to  invest  in  such  undertakings.  That 
they  are  expensive,  and  require  the  outlay  of  a  large  amount  of  money  to 
boild  and  maintain  them,  and  that  the  warehouses  now  existing  may  have  an  . 
idvantage  in  location,  does  not,  as  has  been  shown,  make  them  a  monopoly, 
bat  simply  tends  to  make  the  inevitable  result  a  trifle  more  slow  in  its  ap- 
proach than  in  other  cases  requiring  a  smaller  outlay.    If  it  be  said  that 
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cfaere  is  already  «  aoperabiindaiioe  of  eleTaton,  more  than  can  be  or  are  need, 
-and  that  aome  of  them  lie  idle  while  others  do  the  work,  and  they  all  share 
in  the  profit;  if  the  profit  exceed  what  the  owners  of  the  grain,  or  those  ea- 
.gaged  in  its  transportation,  can  a£ford  to  pay,  —  the  result  will  then  be  thai  the 
persons  so  engaged  will  cease  from  that  kind  of  work,  or  else  the  owners  of 
4he  elevators  will  rednoe  their  charges.  This  reduction  of  charges  will  most 
surely  take  place  before  the  owners  of  the  elevators  would  allow  the  busineas 
to  pass  out  of  existence,  provided  the  compensation,  after  such  reduction, 
"Would  enable  them  to  realize  the  average  rate  of  profit  for  their  capital; 
"while,  if  it  would  not,  it  would  be  conclusive  proof  that  the  business  of. 
transportation  of  grain  or  other  commodities,  where  the  boats  were  to  be 
ioaded  or  unloaded  by  elevators,  could  no  longer  be  conducted  with  profit  to 
all  parties,  and  some  new  way  would  have  to  be  discovered  and  put  in  prao- 
-cioe;  for  capital  will  not  seek  investment  or  employment  where  the  average 
•rate  of  profit  cannot  be  commanded,  and  men  will  not  continue  to  transport 
igrain  or  any  other  commodity  at  a  loss,  or  upon  such  terms  that  they  cannot 
earn  a  livelihood.  If  this  is  the  case  in  the  transportation  of  grain  by  the 
-canal,  owing  to  the  competition  of  railroads  and  their  ability  to  transport  it 
cheaply  and  rapidly,  then  that  fact  must  be  faced.  Such  a  business  cannot 
"be  maintained  for  any  length  of  time,  by  legislation,  at  the  expense  either  of 
capital  or  of  the  transporter.  Each  must  earn  the  average  profit  in  the  same 
general  line  of  busineas,  or  the  business  must,  from  economical  reasons,  cease. 

"The  legislation  under  consideration  is  not  only  vicious  in  its  natnre, 
communistic  in  its  tendency,  and,  in  my  belief,  wholly  inefficient  to  per* 
•manently  obtain  the  result  aimed  at,  but  for  the  reason  already  given,  it  is 
an  illegal  effort  to  interfere  with  the  lawful  privilege  of  the  individual  to  seek 
4ind  obtain  such  compensation  as  he  can  for  the  use  of  his  own  property, 
where  he  neither  asks  nor  receives  from  the  sovereign  power  any  special 
right  or  immunity  not  given  to  and  posses8e«i  by  other  citizens,  and  whers 
he  has  not  devoted  his  property  to  any  public  use  within  the  meaning  of  the 
'law. 

**The  orders  of  the  geufaral  and  special  terms  of  the  supreme  oonrt  should 
therefore  be  reversed,  and  the  relators  discharged.'* 

In  aUcoffo  etc  R*y  Co.  v.  MitmaotOf  134  U.  S.  418,  And.  Minneapolis  etc  R'pOok 
▼.  Minnesota,  134  Id.  467,  the  power  of  the  states  to  regulate  the  charges  of  oom* 
mon  carriers  was  reconsidered  and  reaffirmed  by  the  supreme  ooort  of  the 
United  States;  but  it  was  declared  to  be  a  power  which  could  not  be  exer* 
cised  arbitrarily,  nor  without  giving  the  carrier  an  opportunity  to  be  heard. 
The  statute  of  Minnesota  had  committed  the  exercise  of  this  power  to  a  rail- 
way commission,  and  the  supreme  court  of  the  state  had  construed  the  stat> 
ute  as  making  the  rates  fixed  by  the  commission  "not  simply  advisory,  nor 
merely  prima  facte  equal  and  reasonable,  but  final  and  conclusive  as  to  what 
are  equal  and  reasonable  charges;  that  the  law  neither  contemplatea  nor 
allows  any  issue  to  be  made  or  inquiry  to  be  had  as  to  their  reasonableness 
in  fact;  that,  under  the  statute,  the  rates  published  by  the  commission  are 
the  only  ones  that  are  lawful,  and  therefore,  in  contemplation  of  law,  the 
only  ones  that  are  reasonable;  and  that,  in  a  proceeding  for  a  mandannu  on* 
der  the  statute,  there  is  no  fact  to  traverse,  except  the  violation  of  law  ia 
not  complying  with  the  recommendations  of  the  commission.  In  other 
words,  although  the  railroad  company  is  forbidden  to  establish  rates  that  are 
not  equal  and  reasonable,  there  is  no  power  in  the  courts  to  stay  the  hands 
•of  the  commission,  if  it  chooses  to  establish  rates  that  are  oneqnal  and 
.eonable." 
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In  delivetiDg  the  opinion  of  the  court,  Mr.  Justice  Blatchford,  at  page  456, 
•aid:  "This  being  the  construction  of  the  statute  by  which  we  are  bound  in 
considering  the  present  case,  we  are  of  the  opinion  that,  so  construed,  it  con- 
fliets  with  the  oonstitation  of  the  United  States  in  the  particulars  complained 
<ii  by  the  railroad  company.  It  deprives  the  company  of  its  right  to  a  judi* 
dal  investigation,  by  due  proce^  of  law,  under  tiie  form  and  with  the  ma 
chinery  provided  by  the  wisdom  of  successive  ages  for  the  investigation 
jndicially  of  the  truth  of  a  matter  of  controversy,  and  substitutes  therefor,  as 
Mik  absolute  finality,  the  action  of  a  railroad  commission  which,  in  view  of 
tho  powers  conceded  Urit  by  the  state  court,  cannot  be  regarded  as  clothed 
^th  judicial  functions  or  possessing  the  machinery  of  a  court  of  justice. 

**  Under  section  8  of  the  statute,  which  the  supreme  court  of  Minnesota  says 
ga  the  only  one  which  relates  to  the  matter  of  the  fixing  by  the  commission 
of  general  schedules  of  rates,  and  which  section,  it  says,  fully  and  exclusively 
provides  for  the  subject,  and  is  complete  in  itself,  all  that  the  commission  is 
required  to  do  is,  on  filing  with  it  by  a  railroad  company  of  copies  of  its 
•chedules  of  charges,  to  'find '  that  any  part  thereof  is  in  any  respect  unequal 
or  unreasonable,  and  then  it  is  authorized  and  directed  to  compel  the  com- 
|Mny  to  change  the  same,  and  adopt  such  charge  as  the  commission  '  shall 
declare  to  be  equal  and  reasonable, '  and  to  that  end,  it  is  required  to  inform 
the  company  in  writing  in  what  respect  its  charges  are  unequal  and  unrea- 
•onable.  No  hearing  is  provided  for,  no  summons  or  notice  to  the  company 
liefore  the  commission;  in  fact,  nothing  which  has  the  semblance  of  due 
ivocess  of  law;  and  although  in  the  present  case  it  appears  that,  prior  to  the 
decision  of  the  commission,  the  company  appeared  before  it  by  its  agent,  and 
the  commission  investigated  the  rates  charged  by  the  company  for  transport- 
ing milk,  yet  it  does  not  appear  what  the  character  of  the  investigation  was, 
or  how  the  result  was  arrived  at. 

*'  By  the  second  section  of  the  statute  in  question,  it  is  provided  that  all 
ofaarges  made  by  a  common  carrier  for  the  transportation  of  passengers  or 
property  shall  be  equal  and  reasonable.  Under  this  provision,  the  carrier 
has  a  right  to  make  equal  and  reasonable  charges  for  such  transportation. 
In  the  present  case,  the  return  alleged  that  the  rate  of  charge  fixed  by  the 
commission  was  not  equal  or  reasonable,  and  the  supreme  court  held  that  the 
statute  deprived  the  company  of  the  right  to  show  that  judicially.  The  ques- 
tion of  the  reasonableness  of  a  rate  of  charge  for  transportation  by  a  railroad 
company,  involving,  as  it  does,  the  element  of  reasonableness  both  as  regards 
the  company  and  as  regards  the  public,  is  eminently  a  question  for  judicial 
investigation,  requiring  due  process  of  law  for  its  determination.  If  the 
company  is  deprived  of  the  power  of  charging  reasonable  rates  for  the  use  of 
its  property,  and  such  deprivation  takes  place  in  the  absence  of  an  investiga- 
tion by  judicial  machinery,  it  is  deprived  of  the  lawful  use  of  its  property, 
and  thus,  in  substance  and  effect,  of  the  property  itself,  without  due  process 
of  law,  and  in  violation  of  the  constitution  of  the  United  States;  and  in  so 
far  as  it  is  thus  deprived,  while  other  persons  are  permitted  to  receive  rea- 
aonable  profits  upon  their  invested  capital,  the  company  is  deprived  of  tho 
equal  protection  of  the  laws. 

"It  is  provided  by  section  4  of  article  10  of  the  constitution  of  Minneaota  of 
1867,  that  'lands  may  be  taken  for  public  way,  for  the  purpose  of  granting 
to  any  corporation  the  franchise  of  way  for  public  use,'  and  that  'all  oorpo- 
rationa,  being  oommon  carriers,  enjoying  the  right  of  way  in  pursuance  to 
the  provisions  of  this  section,  shall  be  bound  to  carry  the  mineral,  agricul- 
tual,  and  other  productions  and  manufactures  on  equal  and  reasonable  terma.* 
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It  is  thill  peroefred  thftt  the  provision  of  sootioa  2  of  the  statute  in  qaeetion 
k  one  enacted  in  donformitjr  with  the  oonstitation  of  Minneeota. 

*'  The  issuing  of  the  pre-emptory  writ  of  numcUtmm  in  this  case  was  there* 
fore  nnlawfol,  beoanse  in  TioUtion  of  the  constitntion  of  the  United  States; 
and  it  is  necessary  that  the  relief  administered  in  favor  of  the  plaintiff  in  error 
•honld  be  a  reversal  of  the  judgment  of  the  supreme  court  awarding  that 
writ»  and  an  instruction  for  further  proceedings  by  it  not  inconsistent  with 
the  opinion  of  this  court.** 

From  this  opioion  justices  Bradley,  Oray,  and  Lamar  dissented. 

Justice  Miller's  concurring  opinion  was  as  follows:  — 

'*  I  concur  with  some  hesitation  in  the  judgment  of  the  oonrt^  but  wish  to 
make  a  few  suggestions  of  the  principles  which  I  think  should  govern  this 
diss  of  questions  in  the  courts.  Not  desiring  to  make  a  dissent,  nor  a  pra> 
loDged  argument  in  favor  of  any  views  I  may  have,  I  will  state  them  in  the 
form  of  propositions. 

'*  1.  In  regard  to  the  business  of  common  eirriers  limited  to  pointe  within 
a  single  state,  that  state  has  the  legislative  power  to  establish  the  rates  of 
oompeosation  for  such  carriage. 

**2.  The  power  which  the  legislature  has  to  do  this  oan  be  ezennsed 
through  a  commission  which  it  may  authorise  to  aot  in  the  matter,  snob  as 
the  one  appointed  by  the  legislature  of  Minneeota  by  the  ant  now  under  oon- 
tideration. 

"  3.  Neither  the  legislature  nor  such  eommission  acting  under  the  anthoiity 
of  the  legislature  can  establish  arbitrarily,  and  without  regard  to  justice  and 
right,  a  tariff  of  rates  for  such  transportation,  which  is  so  unreasonable  aa  to 
practically  destroy  the  value  of  property  of  persons  engaged  in  the  canying 
business  on  the  one  hand,  nor  so  exorbitant  as  to  be  in  utter  disregard  of  the 
righta  of  the  pablic  for  the  nre  of  such  transportation  on  the  other. 

"4.  In  either  of  these  classes  of  cases,  there  is  an  ultimate  remedy  by  the 
parties  aggrieved,  in  the  courts,  for  relief  against  such  oppressive  legislatioo, 
and  especially  in  the  courto  of  the  United  Statee,  where  the  tariff  of  ratee 
established  either  by  the  legislature  or  by  the  commission  is  such  aa  to  de- 
prive a  party  of  his  property  without  due  process  of  law. 

*'6.  But  until  the  jadiciary  has  been  appealed  to  to  declare  the  regulations 
made^  whether  by  the  legislature  or  by  the  commission,  voidable  for  the  rea- 
sons mentioned,  the  tariff  of  rates  so  fixed  is  the  law  of  the  land,  and  must 
be  submitted  to,  both  by  the  carrier  and  the  parties  with  whom  he  deals. 

"6.  That  the  proper,  if  not  the  only,  mode  of  judicial  relief  against  the  tariff 
of  rates  established  by  the  legiiilatnre  or  by  ita  commission  is  by  a  biU  in 
chancery  asserting  ita  unreasonable  character  and  ita  conflict  with  the  oon- 
stitation of  the  United  States,  and  asking  a  decree  of  conrt  forbidding  the 
corporation  from  exacting  such  fare,  as  excessive,  or  establishing  ita  right  to 
collect  the  rates,  as  being  within  the  limito  of  a  just  compensation  for  the 
service  rendered. 

'*  7.  That  until  this  is  done,  it  is  not  competent  for  such  individual  having 
dealings  with  the  carrying  corporation,  or  for  the  corporation  with  regard  to 
each  individual  who  demands  its  services,  to  raise  a  contest  in  the  courta  over 
the  qnestions  which  ought  te  be  settled  in  this  general  and  conclusive  method. 

'*&  But  in  the  present  case,  where  an  application  ia  made  to  the  supreme 
court  of  the  state  to  compel  the  common  carriers,  namely,  the  railroad  com- 
panies, to  perform  the  services  which  their  duty  requires  them  to  do  for  the 
general  public,  which  is  e<jaivalent  to  establishing,  by  judicial  proceeding 
the  reasonableuess  of  the  ciiarges  fixed  by  the  comminion,  I  think  the  oonrt 
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htm  the  aame  duty  to  inqnire  into  the  reasonableneM  of  the  tariff  of  ratet 
•aftaUiahed  by  the  oommiaaion  before  granting  anoh  relief  that  it  would  haTa 
if  oalled  upon  ao  to  do  by  a  bill  in  elutnoery. 

"  9.  I  do  not  agree  that  it  waa  neoeas&ry  to  the  validity  of  the  action  of  tb». 
oommiaaion  that  previoua  notion  ahonld  have  been  given  to  all  common  oar* 
lien  intoreated  in  the  ratea  to  be  established,  nor  to  any  particnlar  one  of 
them,  any  more  than  it  wonld  have  been  necessary,  which  I  think  it  is  not^ 
for  the  legislature  to  have  given  snob  notice  if  it  had  established  such  ratet 
by  legislative  enactment. 

"  10.  Bat  when  the  qnestion  becomes  a  judicial  one,  and  the  validity  and 
Jvatioa  of  these  rates  are  to  be  established  or  rejected  by  the  judgment  of  a 
eoort^  it  is  necessary  that  the  railroad  corporations  interested  in  the  fare  to 
bo  oonaidered  ahonld  have  notice,  and  have  a  right  to  be  heard  on  the  quea- 
tioii  relating  to  such  fare,  which  I  have  pointed  out  as  judicial  questions. 
For  the  refusal  of  the  supreme  court  of  Minnesota  to  receive  evidence  on  this 
anbjact,  I  think  the  case  ought  to  be  reversed,  on  the  ground  that  this  is  a 
denial  of  due  process  of  law  in  a  proceeding  which  takes  the  property  of  the 
oonipany,  and  if  this  be  a  just  consideration  of  the  stotnto  of  Minnesota,  it  ia 
ioc  thnt  reason  void." 

Fmdseal  DmcuaoKn,  — In  cases  where  a  writ  of  error  will  lie  to  the  sa* 
pramo  ooort  of  the  United  States,  the  decisions  of  that  court  are  better  pre- 
oedento  than  the  deoiBions  of  the  appellate  state  conrte  upon  the  same 
qamtioui  Sam  BenUo  OmuU^  v.  SonOhem  P.  B.  R.  Cb.,  77  CaL  618;  and  upon 
qneatiooa  eoneeming  federal  laws  and  the  federal  ooostitution,  the  decisions 
of  the  federal  supreme  court  are  binding  upon  the  oonrto  of  the  individual 
■tetao:  BrtmHtr  v.  Oomut^  cf  Wapte,  25  Neb.  468. 

PoLiOB  PowxB. — Tlie  police  power  of  a  stete  embraces  ite  system  of 
isteraal  regulatiofi  by  which  it  seeks  to  preserve  the  public  order,  prevent 
against  the  stete^  esteblish  rules  of  good  manners  calculated  to  pre* 

it  conflict  of  rights,  and  insure  to  each  man  the  uninterrupted  enjoyment 
of  hia  own,  ao  far  as  is  reasonably  consistent  with  a  like  enjoyment  of  righto 
by  others:  Peopk  v.  Squire,  107  N.  Y.  593;  1  Am.  St  Rep.  893,  and  note; 
eoeh  ns  the  regulation  of  the  sale  and  manufacture  of  articles  supposed  to  in- 
Jm  the  pablic:  Note  to  BtUkr  v.  Okamben,  1  Am.  St.  Rep.  044-650;  8iiU$ 
w.  (km^pbeB,  84  N.  H.  402;  10  Am.  St.  Rep.  419,  and  note.  It  is  not  within 
tiie  polioe  power  for  n  legislature  to  enaot  a  law  puniahing  a  physician,  who 
has  been  decided  competent  to  practice,  for  advertising  himself  as  a  specialist 
in  eortain  diaMMi  At  parte  JfcNmU^,  J7  OaL  164;  11  Am.  St.  Rep.  2{^7. 

IiirAmEBiT  or  OaamAan^  —  Hw  legialatare  cannot  pass  laws  impairing 
tlM chliyOteA cf  cootnctet  PUmmv  V.  PttMMy^  81  Mc  460;  10Aa.8tB^ 
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DvooROs  in  SATivm  Bakx,  whosb  DKPogiT.jB  Kwwmp.  am  **ih  Tmam 
vox  B^"  conatitiites  himself  a  tnutee,  tad  tramfen  Um  titla  to  the  fund 
from  himielf  mdividnally  to  himfolf  m  tmatoe. 

Patmxmt  to  an  Admihutratob  ov  a  Depositor,  in  wboot  name  money* 
are  deposited  in  tnut  for  another,  is  good  and  effectual  to  discharge  th» 
hank,  in  absence  of  notice  from  the  beneficiary. 

Patmbnt  to  a  Foruov  Admihistbatok  is  a  legal  payment  of  a  depoaii 
which,  by  the  by  laws  of  the  bank,  was  payable  to  the  personal  represen- 
tatiTea  of  the  depoaitor  in  the  event  of  hia  deceaae. 

Lbttbbs  ov  Admdiibtratiov  do  not  Beookb  Void  on  thb  SuBSBQunrr 
Dqooybbt  iND  Admission  to  Probatx  ov  a  Will.  Until  sneh  lol- 
tera  are  revoked,  all  persona  acting  in  good  faith  are  protected  in  deal- 
ing with  the  administrator. 

CoNvucr  ov  Laws.  —  A  Mabkixd  Woman  is  Capablb  ov  bbino  a  Tkdb- 
thx  undbb  thb  Laws  ov  thb  Statb  ov  Nbw  Yobs,  and  her  removal 
to  another  atate,  after  becoming  a  tmatee  in  New  York,  doea  not  diTeat 
her  of  her  title  as  each  trustee. 

Action  to  recover  moneys  deposited  with  the  defendant  in 
October,  1872,  by  Margaret  Knittel,  then  a  married  woman. 
The  deposit  was  entered  upon  the  books  of  the  bank  and  the 
pass-book  belonging  to  Margaret  Knittel  as  follows:  "Bowery 
Savings  Bank,  in  account  with  Margaret  Knittel,  in  trust  for 
Antonette  Knittel,"  who  was  then  an  infant  six  years  of  age, 
living  with  her  parents  in  New  York.  They  afterwards  moved 
to  New  Jersey,  where,  in  June,  1875,  Margaret  Knittel  died. 
Letters  of  administration  on  her  estate  issued  in  the  state  of 
New  Jersey  to  her  husband,  to  whom,  in  October,  1875,  as 
such  administrator,  the  defendant  paid  the  amount  of  money 
deposited  by  Mrs.  Knittel,  with  interest.  Afterwards,  it  was 
discovered  that  Mrs.  Knittel  had  left  a  will,  which,  on  the 
17th  of  November,  1875,  was  admitted  to  probate  in  the 
county  of  New  York,  and  letters  testamentary  were  issued  to 
Charles  Sier,  the  executor  named  in  the  will.  He  demanded 
payment  of  the  deposit  to  him,  which  was  refused.  In  Decem- 
ber, 1885,  Antonette,  while  still  residing  in  the  state  of  New 
Jerpey,  died,  and  the  plaintiff  was  afterwards,  by  the  surrogate 
of  New  York,  appointed  to  administer  her  estate.  After  his 
appointment,  he  demanded  payment  of  the  deposit,  with  in- 
terest, which  was  refused,  and  he  thereupon  brought  the  pres- 
ent action.  Judgment  in  favor  of  the  defendant  was  aflirmed 
on  appeal  to  the  general  term. 

John  McCrone^  for  the  appellant. 
Carlisle  Norwood^  Jr,^  for  the  respondent. 
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Babl,  J.  The  defendant  was  incorporated  by  the  act  chap- 
ter 229  of  the  Laws  of  1834,  and  by  section  6  of  that  act  it  wa» 
proTided  that  deposits  therein  should  be  repaid  to  each  deposi* 
tor  irhenreqoiredy^-and  at' such' time,  and  with  isnch*  interest^ 
and  ander  such  regulations,  as  the  board  of  managers,  froia 
time  to  time,  prescribe.  One  of  tbe  by-laws  of  the  defendant,, 
printed  in  the  pass-book  which  was  delivered  to  the  depositor, 
provided  that  on  the  decease  of  any  depositor  the  amount 
standing  to  the  credit  of  the  deceased  should  be  paid  to  his  or 
her  legal  representatives.  We  have  several  times  held  that 
by  such  a  deposit  the  depositor  constituted  himself  or  herself 
a  trustee,  and  that  the  title  to  the  fund  was  thereby  transferred 
from  the  depositor  individually  to  the  depositor  as  trustee^ 
and  in  Boone  v.  Citizens*  Savings  £anJt,  84  N.  Y,  83,  38  Am. 
Rep.  498,  a  case  entirely  similar  to  this,  we  held  that  payment 
of  the  deposit  to  the  administrator  of  the  depositor,  in  the  ab» 
aence  of  any  notice  from  the  beneficiary,  was  good  and  effectual 
to  discharge  the  savings  bank;  and  it  is  unnecessary  now  to 
repeat  the  reasoning  of  the  opinion  in  that  case.  Here  there- 
was  no  notice  to  the  bank  from  the  beneficiary,  and  the  pay- 
ment to  the  administrator  of  Mrs.  Knittel  was  made  in  entire 
good  faith. 

But  the  claim  is  made  that,  because  Mr.  Knittel  was  a  for^ 
eign  administrator,  deriving  his  authority  from  administratioiv 
granted  in  the  state  of  New  Jersey,  he  was  not  the  persona) 
representative  of  the  deceased,  and  therefore  payment  could 
not  legally  be  made  to  him.  Payment  to  the  personal  repre- 
sentative is  good,  because  at  the  death  of  the  intestate  he  be* 
comes  entitled  to  all  his  personal  property  wherever  situated, 
and  having  the  legal  title  thereto  he  can  demand  payment  of 
choses  in  action;  and  a  payment  to  him  made  anywhere,  ia 
the  absence  of  any  conflicting  claim  existing  at  the  time,  ia 
valid.  It  is  true  that  if  the  defendant  had  declined  payment^ 
the  foreign  administrator  could  not  have  brought  action  in  thia 
state  to  enforce  it.  But  a  voluntary  payment  to  such  an  ad* 
ministrator  has  always  been  held  valid.  Therefore,  in  receiv* 
'  ing  this  payment,  Mr.  Knittel  was  the  representative  of  the 
deceased,  and  able  to  give  an  effectual  discbarge  to  the  defend- 
ant: Parsons  v.  Lyman^  20  N.  Y.  103;  Peterson  v.  Chemical 
Bank,  32  Id.  21;  88  Am.  Dec.  298;  EstaU  of  Butler,  38  N.  Y. 
897;  WilHns  v.  EUett,  9  Wall.  740. 

Mrs.  Knittel,  however,  actually  left  a  will,  which  was  subse- 
quently admitted  to  probate.    But  the  letters  of  administra- 
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tion  were  not  therefore  void,  the  coart  having  jurisdictioD  to 
grant  them;  and  until  they  were  revoked,  all  persons  acting 
in  good  faith  were  protected  in  dealing  with  the  administrator 
thus  appointed.  And  so  it  has  always  been  held:  Roderigas 
▼.  East  River  Sav.  Inst,  63  N.  Y.  460;  20  Am.  Eep.  656;  76 
N.  Y.  316;  32  Am.  Rep.  309;  Kittredge  v.  FoUom,  8  N.  H.  98; 
Patton^a  Appeal,  31  Pa.  St.  465.  Here  the  payment  was  made 
before  the  will  was  admitted  to  probate,  and,  at  the  time  of 
such  pjiyment,  Mr.  Knittel  was  the  legal  representative  of  the 
deceased,  and  authorized  to  administer  upon  her  estate.  Our 
attention  has  been  called  to  no  case,  and  we  are  confident  that 
none  can  be  found,  holding  that  the  subsequent  discovery  of 
a  will  and  its  admission  to  probate  render  the  prior  appoint- 
ment of  an  administrator  absolutely  void,  so  as  to  give  no 
protection  to  persons  who,  in  dealing  with  the  administrator, 
have  acted  on  the  faith  thereof:  Woerner  on  Administrators, 
568,  571,  588. 

Under  the  act  chapter  782  of  the  Laws  of  1867,  Mrs.  Knit- 
tel, although  a  married  woman,  was  capable  of  beingatmsteeu 
She  constituted  herself  a  trustee  here,  and  here  the  trust  fdnd 
remained,  and  therefore,  although  by  the  law  of  New  Jersey 
a  married  woman  could  not  be  appointed  a  trustee,  yet  the 
trust  could  be  enforced  here.  Her  removal  to  that  state  did 
not  divest  her  of  the  title  to  the  fund  she  thus  had,  and  that 
title  remained  in  her,  as  no  one  was  appointed  to  take  it  from 
her. 

The  statutes  of  New  Jersey  were  proved,  showing  that  the 
surrogate  of  the  county  of  which  Mrs.  Enittel  was  an  inhabit 
tant  and  resident  at  the  time  of  her  death  had  jurisdiction  to 
grant  letters  of  administration  upon  her  estate.  While  he  had 
no  authority  to  grant  letters  of  administration  unless  she  died 
intestate,  intestacy,  like  inhabitancy,  was  one  of  the  fads 
which  he  was  to  determine.  He  had.sgeneral  jurisdiction  of 
the  subject  of  administration,  and  having  determined  that  she 
died  intestate,  he  was  authorized  to  grant  administration  upon 
her  estate.  The  proceedings  in  the  surrogate's  court  were 
properly  exemplified  and  proved. 

But  the  further  claim  is  made,  that  the  answer  was  insuffi* 
cient  to  permit  the  laws  of  New  Jersey  to  be  read  in  evidenooi 
for  the  reason  that  they  were  not  therein  alleged.  It  is  there 
alleged  'Hhat  Margaret  Knittel  died  an  inhabitant  of  and 
domiciled  in  and  a  resident  of  Hoboken,  Hudson  County,  New 
Jersey;  that  thereafter,  and  on  the  19th  of  Octoberi  1871s  kt* 
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ten  of  administration  on  the  goods,  chattels,  rights,  and  credits 
of  Margaret  Knittel,  deceased,  were  duly  issued  to  one  Louis 
Enittel,  the  husband  of  the  said  Margaret  Knittel,  by  the  sur- 
rogate of  the  county  of  Hudson,  state  of  New  Jersey;  that  said 
surrogate  had  jurisdiction  and  was  duly  authorized  and  em- 
powered by  the  laws  of  the  state  of  New  Jersey  to  issue  said 
letters,  as  aforesaid/'  We  think  these  allegations  were  suf- 
ficient to  authorize  proof  of  the  laws  of  New  Jersey,  and  of 
the  jurisdiction  of  the  surrogate  in  issuing  letters.  If  the 
plaintiff  desired  more  specific  allegations,  and  was  fairly  enti- 
tled to  them,  he  should  have  moved  to  make  the  answer  more 
specific  and  definite.  The  answer  gave  him  every  information 
to  which  he  was  entitled.  And  he  might,  if  he  could,  have 
shown  that  the  surrogate  had  no  jurisdiction,  and  that  the  laws 
did  not  authorize  him  to  grant  administration  of  the  estate  of 
Mrs.  Knittel.  So  far  as  the  case  of  Throap  v.  Hatehy  8  Abb. 
Pr.  23,  may  seem  to  hold  the  contrary  doctrine,  it  does  not  re- 
ceive our  approval. 

We  are  therefore  of  opinion  that  the  judgment  should  be 
affirmed,  with  costs.  

Patmkmt  bt  ▲  SAvnros  BabIc  to  fh«  adminiatrator  of  a  depositor,  wboM 
aoeoont  wm  *'Iii  Imtt  for  C.  &,"  upon  prodnotion  of  letters  of  admixiistnip 
tion  and  the  pan-book,  is  a  Tslid  and  effectual  diseharge  of  the  bank:  Boom 
T.  CUitnut'  Savmgt  Bank,  84  N.  Y.  83;  38  Am.  Rep.  408;  and  to  the  same  ef« 
feet  is  Fowler  t.  Bowery  Saninge  Bank,  113  K.  Y.  450.  So  payment  by  a 
debtor  to  the  administrator  of  his  oreditor,  who  has  been  duly  and  regnlMly 
appointed,  is  yalid,  even  though  the  supposed  intestate  is  actually  alive,  and 
for  this  reason  the  letters  of  administration  are  subsequently  revoked:  Bod' 
arigaer,  EadBkeerBae.  /imC,  63N.  Y.  480;  20  Am.  Rep.  656;  bat  this  role 
dose  not  govern  where  the  granting  of  letters  of  administration  upon  the 
•state  of  a  living  person  has  been  so  irregularly  done  as  to  render  the  letters 
void:  Soderigae  v.  Boat  Rher  8<w,  IneL,  76  N.  Y.  816;  82  Am.  Rep.  4109;  and, 
as  a  general  rule,  letters  of  administration,  and  all  proceedings  thereunder, 
iasned  upon  the  estate  of  a  man  represented  as  dead,  but  who  is  actually 
alive,  are  absolutely  void:  MeUa  v.  Simnumi,  46  Wis.  384;  30  Am.  Rep.  746| 
and  extended  note,  in  whioh  the  doctrine  of  Boderigae  v.  Boat  Biver  Sao,  ImtL^ 
as  N.  Y.  460,  20  Am.  Rep.  655,  is  criticised. 

Patmsmt  to  Foexiov  ADMniiBTXATOii.  — Payment  to  a  foreign  adminis- 
trator is  good,  although  such  administrator  has  neither  given  security  nor 
teeorded  his  letters  of  administration:  Deringer  v.  Deringer,  6  Hoost  416; 
1  Am.  81  Rep.  160.  Payments  voluntarily  made  to  foreign  administrators 
by  debton  of  a  deceased  person  are  held  effectual  in  the  courts  of  New  York, 
apea  the  principles  of  state  comity:  Vroom  v.  Vam  Home,  10  Paige,  640;  41 
Am.  Dea  04;  bat  comity  of  one  state  will  not  enforce  laws  of  another  stats 
wbea  sooh  enforcement  violates  or  infringes  the  rights  of  its  owa 
D»mgtr  v.  Dtrkeger,  5  floost.  418;  1  Am.  8t  Rep.  160^  aadaotOi 
AIL  8&  Bw«.  Ysb  XV.— tt 


4M  Pmpli  1^.  Tuumi.  [N«w  YaKk» 

Pboplb  v.  Turnbb. 

1U7  NBW  TOEK,  tf7.) 

OHniiiuiiuiiA&  Law.  — Power  or  trk  Lboblatveb  to  Aun  «■■  Rvxao 
OV  Btidaiicb  m  ih^y  ezitted  nt  oommon  law.  Mid  to  limits  efaaagev  oad 
▼arj  odstiiig  rules  for  the  limitation  of  aotion%  ia  not  afbetad  Bor  do- 
•troyed  by  the  eonstinitional  proritioii  prohibitiiig  tlie  taking  of  lifew 
liberty  or  property  withoat  dae  prooen  of  law. 

OmttiTUTioiiAL  Law  ~  Who  mat  Urob  Irtaubrt  or  a  Btatvti. — N» 
one  bat  the  owner  of  property  i«  entitled  to  let  np  tbat  it  baa  been 
by  Tirtae  of  an  onoonstitntional  ttatnte.  This  role  ia  the  necesii 
inlt  of  the  nile  that  the  owner  may  waire  the  eonstitntional  pniieoiMNi 
to  his  property,  if  he  chooses. 

Tazatioh — KonoB  ot  OppoRTtrMrnr  to  hatb  Abbbbbkbiitb  Bbvuwbu  amb 
GoRRBOTBD.  —  If  a  publio  statute  designates  a  time  when  and  a  plnon 
where  tax-payers  may  appear  for  the  pnipoee  of  having  assessments 
against  them  and  their  property  reviewed  and  oorTected,  this  sfforda  to 
them  adequate  notice  and  an  opportunity  to  be  heaid,  and  an  saaona- 
mont  made  nnder  snob  ttatnte  is  not  void  on  the  gronnd  that  it  dsprivnd 
the  tax-payers  of  their  property  withoat  due  process  of  law. 

Oobbtitutiohal  Law  —  Statutb  Marino  a  Dbbd  CoNCLUsnrB  Bvn>] 
ov  TiTLB.  —  A  statute  is  constitutional  which  provides  in  regard  to 
lain  conveyances  that  "all  conveyances  that  have  been  heretofore 
ented  by  the  comptroller,  after  having  been  recorded  for  two  years  in 
office  of  the  clerk  of  the  county  in  which  the  lands  conveyed  thereby 
located,  shall,  six  months  after  this  act  takes  effect,  be  oondusive 
dence  that  the  sale  and  all  proceedings  prior  thereto  were  regular,  mnA 
were  regularly  given,  published,  and  served  aocurding  to  the  provisii 
of  this  act»  and  all  laws  directing  or  reqniring  the  same,  or  in  any 
nor  relating  thereto,  and  all  other  conveyances  heretofore  or  hereafter 
•xeonted,  shall  be  presumptive  evidence  of  the  regularity  of  the  aaid 
proceedings,  and  matters  hereinbefore  recited,  and  shall  be  oonelnaiiro 
evidence  thereof  from  and  after  the  expiration  of  two  years  from  data 
of  recording  such  other  conveyances." 

Beehwithf  Barnardy  and  Wheeler^  for  the  appellant. 
Palmevy  Weed^  and  Ketlogg^  for  the  respondent. 

RuGER,  C.  J.  This  is  an  appeal  by  defendant  from  mn 
afl&rmance  by  the  general  term  of  a  judgment  rendered  apoa 
a  verdict  at  circuit  for  the  plaintiff. 

The  action  was  commenced  in  December,  1886,  to  recover 
the  statutory  penalties  for  cutting  and  carrying  away  trees 
from  lot  No.  219,  township  No.  10,  in  the  county  of  Franklin, 
being  vacant  lands  constituting  a  part  of  the  forest  preserve^ 
and  belonging  to  the  plaintiff:  Laws  of  1885,  c.  288,  sec.  11. 

The  answer  set  up, — 1.  A  general  denial;  and  2.  That  tb# 
locuf  in  quo  belonged  to  the  defendant. 

No  evidence  was  given  on  the  trial  that  lot  No.  219  ever 
belonged  to  or  was  occupied  by  the  defendant,  and  the  con-^ 
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trovany  themipoii  reeulted  in  an  effort  oa  his  part  to  defeat 
a  recovery  through  the  alleged  weakness  of  the  plaintiff's  title. 
The  plaintiff  made  title  to  the  lot  through  a  comptroller's  deed, 
dated  in  1881,  and  recorded  in  1882,  purporting  to  convey  the 
premises  in  question  to  the  plaintiff  in  pursuance  of  a  tax  sale 
ot  non-resident  lands,  had  in  1877,  for  unpaid  taxes  levied 
previous  to  the  year  1871,  in  township  Na  10,  Franklin 
Coonty. 

It  is  contended  by  the  appellant  that  such  deed  was  invalid 
and  conveyed  no  title,  because  for  two  years  previous  to  and 
at  the  time  of  the  conveyance  a  small  portion  of  such  lands 
were  in  the  possession  of  an  actual  occupant,  who  had  not 
been  served  with  notice  to  redeem,  as  required  by  the  statute. 
This  fact,  if  proved,  would  ordinarily  have  invalidated  the 
deed  given,  and  was  therefore  made  a  prominent  issue  on  the 
trial.  Much  evidence  was  given  on  the  subject  on  both  sides. 
The  evidence  of  such  occupation  related  to  an  inconsiderable 
portion  of  the  lot,  and  was,  in  itself,  extremely  vague,  indefi* 
nite,  and  unsatisfactory.  Its  force  was  also  much  impaired 
by  the  testimony  of  plaintiff's  witnesses.  A  fair  question  as 
to  whether  there  had  been  any  legal  occupation  of  any  part 
of  these  premises  during  this  period  was  raised  for  the  con* 
aideration  of  the  jury  upon  the  evidence,  and  we  think  it  was 
properly  disposed  of  by  them:  Smith  v.  Sanger ^  4  N.  Y.  577. 
It  was  also  claimed  by  the  defendant  that,  by  reason  of  cer- 
tain  alleged  irregularities  on  the  part  of  the  assessors  in  mak- 
ing assessments  for  the  years  1864  and  1867  in  this  township, 
the  comptroller  acquired  no  jurisdiction  to  make  the  sale,  and 
an  offer  to  prove  this  defense  was  excluded  by  the  court,  upon 
the  ground  that  the  comptroller's  deed  was  conclusive  evidence 
of  the  regularity  of  the  proceedings  upon  which  it  was  based. 

The  irregularities  referred  to  consisted  of  the  alleged  omis- 
sion by  the  assessors  to  give  notice  of  a  review  of  the  assess- 
ments in  the  years  referred  to,  or  to  hold  a  meeting  for  such 
purpose,  as  required  by  sections  19  and  20  of  volume  2,  Re- 
vised Statutes  (7th  ed.),  page  992,  and  closing  and  verifying 
the  assessment  prior  to  the  time  provided  by  statute  for  so 
doing.  It  is  answered  to  this  objection,  in  the  first  place,  that 
there  is  no  evidence  in  the  case  that  the  sale  was  based  upon 
the  taxes  levied  in  the  years  referred  to. 

We  think  it  was  essential  to  the  defense  attempted  to  be 
established  that  the  defendant  should  affirmatively  -show,  or 
offer  to  show,  that  the  sale  was  founded  upon  the  alleged 
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It  is  not  contended  by  the  defendant  bat  that  if  this  statute 
be  given  ite  natural  meaning  and  eflTect  the  comptroller's  deed 
vests  a  valid  title  to  the  land  in  the  plaintiff;  but  it  is  claimed 
that  the  statute  is  unconstitutional  and  void,  as  violating  that 
provision  of  the  constitution  which  prohibits  the  taking  ot 
*'  life,  liberty,  or  property  without  due  process  of  law,**  and  it 
is  urged  that  the  exercise  of  the  power  of  tazaticm  cannot  law- 
fully be  employed  without  giving  the  tax-payer,  at  some  stage 
of  the  proceedings,  a  right  to  be  heard  in  relation  to  the  ini' 
position  of  taxes  upon  his  property. 

Conceding,  for  the  purpose  of  the  argument,  the  correctnesi 
of  this  proposition  {StuaH  v.  Palmer,  74  N.  Y.  183;  30  Am 
Rep.  289;  Spencer  v.  Merchant^  100  N.  Y.  686;  126  U.  S.  356),  il 
is  a  matter  of  gra,ve  doubt  whether  a  stranger,  not  being  in 
possession  of  or  claiming  title  to  the  property  taken,  can  raise 
the  question  that  it  has  been  illegally  taken  from  another. 
The  owner  may  waive  the  constitutional  protection  to  his 
property  if  he  chooses,  and  in  that  event,  it  is  clear  that  no 
one  is  entitled  to  set  it  up  for  him:  Vose  v.  Croekcrqftf  44 
N.  Y.  416;  Detmold  v.  Drake^  46  Id.  818;  Cmnore  v.  People^  60 
Id.  240;  HoueUm  v.  Wheeler,  62  Id.  641.  A  stranger  cannot 
be  a  person  aggrieved  in  such  a  case,  and  comes  within  the 
general  rule  of  law  that  only  those  having  a  legal  interest  in  the 
subject  of  an  action  can  litigate  the  validity  of  the  title  thereto 
in  legal  proceedings. 

Passing  this  question,  however,  and  assuming  that  the  de- 
fendant had  a  right  to  rebut  the  plaintiff's  proof  of  title,  we 
come  to  the  question,  whether  the  owner  of  the  property,  if 
any  such  there  be,  has,  in  this  instance,  been  deprived  of  his 
property  without  due  process  of  law,  and  an  opportunity  of 
being  heard.  It  may  be  conceded  that,  in  the  absence  of  a 
curative  act,  an  omission  by  the  assessors  to  hold  meetings 
for  the  review  of  their  assessments,  and  to  give  notice  therefor, 
.as  required  by  statute,  is  a  jurisdictional  defect  which,  in  a 
proceeding  between  the  owner  and  any  one  claiming  a  right 
in  such  property  under  a  tax  sale,  renders  such  sale  irregular 
and  void:  Jewell  v.  Van  Steenhurghy  68  N.  Y.  86;  Van  Bensse' 
laer  v.  Witbeck,  7  Id.  617;  WestfaU  v.  Preeton,  49  Id.  849; 
Wheeler  v.  MiUs,  40  Barb.  644.  But  this  principle  does  not 
determine  the  question  here  presented.  The  question  in  hand 
concerns  the  power  of  the  legislature  to  enact  rules  of  evidence 
and  limitation  having  retrospective  effect  with  respect  to 
causes  of  action  which  have  not  yet  been  made  the  subject  of 
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legal  prooeadingB,  or  challenged  by  any  one  haiiiig  an  intemt 
in  the  property  to  be  affected  thereby. 

No  question  ie  raised  over  the  power  of  the  legislature  in 
relation  to  general  legislation  to  enact  laws  and  give  them 
retroactive  operation,  so  that  the  eircnmstance  that  they  are 
retroactive  alone  constitutes  no  legal  objection  to  their  validity: 
DoA  V.  Van  Kleeek^  7  Johns.  477;  5  Am.  Dec.  291;  NorrU  v. 
BeyeOy  18  N.  Y.  278.  The  argument  is,  that  a  lawM  exercise 
of  the  taxing  power  by  the  legislature  requires  that  notice  and 
an  opportunity  to  be  heard  before  the  taxing  officers  in  respect 
to  the  imposition  of  the  tax  should  be  afforded  to  the  tax-payer; 
and  the  stress  of  the  contention  is,  that  the  land-owner  has,  by 
the  operation  of  this  law,  been  deprived  of  his  day  in  court. 
Unless,  therefore,  it  can  be  shown  that  the  tax-payer  has  been 
aetnally  or  substantially  deprived  of  his  opportunity  to  bs 
heard  on  the  imposition  of  this  tax,  the  argument  fiiils. 

It  was  said  by  Judge  Allen  in  Howard  v.  Moet^  64  N.  Y. 
268,  that  ^  while  the  legislature  cannot  take  from  parties 
vested  rights  without  compensation,  the  remedies  by  which 
rights  are  to  be  enforced  or  defended  are  within  the  absolute 
control  of  that  branch  of  the  government  The  rules  of  evi- 
dence are  not  an  exception  to  the  doctrine  that  all  rules  and 
regulations  affecting  remedies  are,  at  all  times,  subject  to 
modification  and  contfbl  by  the  legislature.  The  changes 
which  are  enacted,  from  time  to  time,  may  be  made  applicable 
to  existing  causes  of  action,  as  the  laws  thus  changed  would 
only  prescribe  the  rules  for  fature  controversies.  It  may  be 
conceded,  for  all  of  the  purposes  of  this  appeal,  that  a  law  that 
should  make  evidence  conclusive,  which  was  not  so  necessarily 
and  of  itself,  and  thus  preclude  the  adverse  party  from  show« 
ing  the  truth,  would  be  void,  as  indirectly  working  a  confisca* 
tion  of  property,  or  a  destruction  of  vested  rights":  Hand  y. 
BaUaUj  12  N.  Y.  541.  The  converse  of  the  latter  proposition 
would  seem  necessarily  to  follow  from  the  rule  laid  down,  and 
if  such  legislation  did  not  work  a  confiscation  of  property  or  a 
destruction  of  vested  rights,  it  would  be  sustained  as  a  legiti* 
mate  exercise  of  power. 

In  Matter  of  Van  Antwerp,  56  N.  Y.  265,  it  was  held  that 
the  constitutional  provision  that  a  citizen  should  not  be  de- 
prived of  life,  liberty,  or  property  without  due  process  of  law 
was  not  affected  by  the  exercise  of  the  taxing  power.  It  was 
said  '^  the  act  [in  question]  was  an  exercise  of  the  taxing 
power  by  the  legislature,  which,  for  public  purposesi  ia  nii- 
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limited,  except  as  specifically  restrained  by  the  constitution* 
....  All  property  is  held  subject  to  such  burdens  as  may  be 
imposed  upon  it  for  public  purposes,  and  the  imposition  does 
not  deprive  the  citizen  of  any  rights  of  property,  within  the 
meaning  of  the  clauses  referred  to." 

So,  also,  in  Episcopal  Public  School  y.  Davis^  31  N.  Y.  684, 
Judge  Denio  says  that,  **  in  executing  the  taxing  power,  the 
legislature  provides  such  agencies  and  safeguards  against  sur- 
prise, mistake,  and  injustice  as  is  thought  expedient.  It  ia 
manifestly  proper  that  the  tax-payers  should  have  notice  of 
the  imposition  proposed  to  be  laid  upon  them,  and  an  oppor- 
tunity for  making  suggestions  and  explanations  to  the  proper 
administrative  board  or  ofiicer;  and  this  is  generally  secured 
in  all  well-considered  systems  of  taxation.  But  it  is  for  the 
legislature  to  determine  and  prescribe  in  every  case  what  shall 
be  sufficient,  and  there  is  not,  that  I  am  aware  of,  any  ooneti* 
tutional  provision  bearing  on  the  subject."  In  the  case  of 
Stuart  y.  Palmer^  74  N.  Y.  183, 30  Am.  Rep.  289,  this  court  laid 
down  the  rule,  in  a  case  involving  the  right  of  taxation  to  pay 
for  the  expense  of  a  local  improvement,  that  the  constitutional 
prohibition  against  taking  life,  liberty,  or  property  required 
that  some  notice  should  be  given  to  theland-owner,  and  some 
opportunity  afforded  him  to  be  heard  in  regard  thereto.  But 
it  was  further  said  in  that  case,  that  "  the  legislature  may  pre- 
scribe the  kind  of  notice  and  the  mode  in  which  it  shaU  be 
given,  but  it  cannot  dispense  with  all  notice":  Spencer  ▼. 
Merchant,  125  U.  8.  356. 

A  manifest  difference  exists  between  the  modes  of  making 
assessments  for  local  improvements  and  those  providing  for 
annual  taxation,  and  much  reason  exists  why  a  more  formal 
notice  should  be  given  in  one  case  than  the  other.  In  one 
case  they  are  special,  transitory,  and  occasional;  and  in  the 
other,  regular,  fixed,  and  of  annual  occurrence,  known  to 
all  people.  In  one  case,  they  become  public  only  when 
proceedings  are  instituted,  and  may  escape  the  notice  of  the 
land-owners.  In  the  other,  they  occur  every  year,  and  are  as 
constant  in  their  recurrence  as  the  changes  of  the  seasons. 
Conceding,  therefore,  the  right  of  the  tax-payers  to  this  oppor- 
tunity, we  think  an  examination  of  the  statute  under  which 
this  tax  was  levied  shows  that  he  was  not  deprived  of  such 
notice  and  opportunity  to  be  heard  as  the  nature  of  tbe  case 
required.  The  provisions  of  the  general  statutes  require  that 
assessment  rolls  in  each  year  shall  be  completed  on  or  before 
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the  first  day  of  August,  and  notices  posted  in  the  town  that  a 
copy  thereof  has  been  made  and  left  with  one  of  the  assessors, 
where  any  person  interested  can  see  and  examine  the  same 
until  the  third  Tuesday  of  August  thereafter,  and  that  on  that 
day  the  assessors  will  meet  at  a  time  and  place  specified  in 
such  notice  to  review  their  assessments:  2  R.  S.,  7th  ed.,  992, 
993.     The  notice  required  by  this  act,  it  will  be  observed,  is 
not  personal,  or  of  an  absolute  character,  but  is  constructive, 
and  the  provision  for  a  hearing  of  the  tax-payers  by  the  asses- 
sors is  of  the  most  ihformal  and  indefinite  character.    It  doubt- 
less gives  the  tax-payer  the  right  to  appear  before  the  assessors 
at  the  time  stated,  and  endeavor  to  persuade  them  to  modify 
or  abate  his  assessment     He  may  attempt  to  swear  off  his 
assessment  for  personal  property;  but  beyond  this,  a  hearing 
does  not  seem  to  give  him  any  legal  rights,  or  a  denial  of  such 
hearing  infiict  any  absolute  legal  damage.     Section  6,  chapter 
176,  of  the  Laws  of  1851,  provides  that,  in  case  of  the  neglect 
of  the  assessors  to  meet  for  review,  as  required  by  the  statute, 
any  person  aggrieved  by  an  assessment  may  appeal  to  the 
board  of  supervisors  at  their  next  annual  meeting,  who  shall 
have  power  to  review  and  correct  such  assessment.    The  con- 
sequences of  an  omission  by  the  assessors  to  hold  the  meeting 
are  thus  expressly  declared,  and  would  seem  to  deprive  such 
omission  of  any  other  effect  than  that  given  to  it  by  this  stat- 
ute.   Ample  opportunity  is  thereby  given  the  tax-payer,  if  he 
feels  aggrieved  in  respect  to  assessments  of  his  property,  to  be 
heard  before  the  board  of  supervisors,  who  are  vested  with  full 
power  to  afford  all  and  any  relief  which  was  possessed  by  the 
assessors.    The  tax-payer  must  be  presumed  to  have  knowl- 
edge of  the  provisions  of  public  statutes;  and  as  the  time  and 
place  for  the  meetings  of  the  boards  of  supervisors  are  fixed 
by  statute,  and  occur  at  stated  periods,  we  must  presume  that 
the  legislature  intended  such  notice  of  the  time  and  place  for 
the  hearing  of  dissatisfied  tax-payers  to  be  adequate  notice 
of  the  opportunity  to  be  heard. 

As  the  primary  object  of  the  constitutional  provision  is  to 
enable  the  property  owner  to  be  heard  by  some  officer  or 
tribunal  in  respect  to  the  taxing  of  his  property  having  power 
to  relieve  him  before  he  can  be  deprived  of  it,  he  cannot  justly 
claim  that  he  has  been  unlawfully  assessed  and  taxed,  if  such 
opportunity  has  been  offered  him,  and  he  has  negligently  omit- 
ted to  avail  himself  of  it.  It  must  be  assumed  that  the  tax- 
payers know  the  law  of  the  state  in  respect  to  the  time  and 
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method  of  asseBsing  property  and  levying  taxeB;  and  if  they 
are  preeamed  to  know  the  proTisions  for  the  review  of  mseess- 
ments,  they  must  be  equally  presumed  to  know  the  remedy 
given  by  the  law  for  an  omission  by  the  assessors  to  hold  the 
meeting  for  such  review. 

We  are  therefore  of  the  opinion  that  the  opportunity  afforded 
the  tax-payer  to  appear  before  the  board  of  supervisorB,  and 
ohallenge  the  legality  and  fairness  of  his  assessment,  was  a 
satisfaction  of  his  rights  in  respect  to  a  hearing  on  the  snbjeoL 
It  would  have  been  competent  for  the  legislature,  while  au- 
thorizing the  imposition  of  taxes,  to  have  omitted  altogether 
the  provisions  requiring  notice  and  a  meeting  by  the  assee- 
sors  to  review  assessments,  and  to  have  provided  only  for  a 
hearing  before  the  supervisors  in  the  first  instance.  Having 
full  authority  over  the  subject,  it  could  lawfully  provide  for 
the  way  and  manner  of  hearing  the  tax-payer,  and  in  default 
of  a  hearing  as  provided,  it  could  declare  tiie  consequences  of 
such  default,  and  provide  for  a  hearing  in  some  equivalent 
mode.  So  long  as  tiie  tax-payer  is  given  the  equivalent-,  there- 
fore, the  legislature  has  done  all  that  is  required  of  it  under 
any  view  of  the  tax-payer's  constitutional  rights:  Spencer  t. 
Merchant,  100  N.  Y.  686.  It  was  held  in  MaUer  of  De  Pey- 
ster,  80  Id.  666,  that  an  assessment  for  the  expenses  of  bnild- 
ing  a  sewer  is  not  invalid  because  of  omission  to  give  to  the 
owners  of  lots  assessed  a  personal  notice  that  an  assessment  ia 
to  be  imposed.  The  legislature  may  prescribe  what  the  notice 
shall  be;  and  when  provision  has  been  made  for  notice  by  pub- 
lication before  the  final  confirmation  of  the  assessment,  and 
an  opportunity  afforded  to  make  objections  within  a  time 
specified,  and  this  has  been  complied  with,  no  constitutional 
right  of  the  tax-payer  has  been  violated  by  such  proceeding. 

This  case  seems  to  be  an  authority  for  the  views  above  pre- 
sented. But  more  than  this,  after  the  tax  has  been  returned 
to  the  comptroller,  the  tax-payer  has  still  the  right,  both  be- 
fore and  after  the  sale  of  his  property,  to  appear  before  that 
officer  and  make  proof  of  any  illegality  in  the  tax  levy,  and 
demand  that  such  tax,  and  any  sale  made  thereon,  shall  be 
canceled  by  him:  Laws  1866,  sees.  88,  86,  c.  427;  2  R.  S.,  7th 
ed.,  1032.  And  finally,  the  act  of  1886  itself  provides  for  the 
exercise  of  the  right  of  the  comptroller  to  cancel  taxes  and 
sales  illegally  made,  where  the  taxes  have  been  legally  paid, 
or  where  the  town  or  ward  had  no  legal  right  to  assess  the 
land.    These  rights  were  not  only  open  to  the  tax-payer  to 
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exercise  at  any  time  previoas  to  the  act  of  1885«  bot  the  right 
of  all  persons  to  exercise  them  was  also  preserved  in  all  cases 
for  six  months  after  the  passage  of  that  act  Any  damage 
that  may  occur  to  the  citizen  by  reason  of  a  change  in  the 
statutory  limitations  befalls  Him  in  consequence  of  his  neglect 
to  avail  himself  of  the  remedies  which  the  law  leaves  open  to 
him  for  a  prescribed  period,  and  not  by  reason  of  the  operation 
of  the  law  itself.  It  would  seem  that  the  right  of  a  property 
owner  to  assert  his  title  to  property  claimed  by  him,  after 
such  ample  opportunities  to  protect  such  right  had  been  af- 
forded, could  be  regulated  by  a  law  of  limitation  without  in- 
curring the  objection  that  his  property  had  been  taken  without 
due  process  of  law. 

Any  error  in  the  admission  by  the  trial  court  of  the  answer 
to  the  question,  '^  Who  did  they  say  they  measured  for?''  put 
to  the  defendant's  employees,  was  cured  by  the  subsequent 
admission  of  the  defendant  that  the  witnesses  were  in  his 
employ. 

The  writings  offered  in  evidence  by  the  defendant,  purport^ 
ing  to  be  unauthenticated  copies  of  papers  in  the  comptroller's 
office,  were  properly  rejected  by  the  court.  No  legal  proof 
ibat  they  were  such  copies  was  given,  and  the  case  does  not 
•how  that  they  were  in  any  way  materiaL 

The  assessment  rolls  of  the  township  from  1872  to  1888, 
offered  in  evidence  by  the  defendant  to  show  that  lot  Na  219 
wae  assessed  to  one  Smith  as  resident  lands,  with  a  view  of 
raising  a  presumption  that  they  were  actually  occupied  during 
that  period,  were  properly  excluded  by  the  court.  The  ques- 
tioD  at  issue  was,  whether  the  lands  were  actually  occupied  or 
not»  and  the  proposed  evidence  had  no  tendency  to  prove  this 
fitct;  for  if  Smith  was  a  resident,  the  lands  would  have  been 
assessed  to  him,  whether  occupied  or  not.  In  any  view,  the 
evidence  simply  tended  to  show  that  the  assessors  supposed 
the  land  was  occupied,  and  that  fiact  was  clearly  incompetent 
upon  the  issue  of  actual  occupation. 

It  follows,  from  the  views  expressed,  that  the  judgment 
should  be  affirmed.  

Btuvteb,  Wbo  mat  Attack  icb  UiioossiTruTioyALiTT  —>  The  ooutliin* 
UaoaXtky  of  a  ftatato  oanaol  bs  oallod  in  quMtiim  by  tbt  people;  mdividaale 
ealy  omi  rmiae  the  qneetum:  Peopk  t.  Beru$ekter  ete.B.B,  Odl,  15  Wend.  US; 
SS  Aml  Dee.  83;  nor  oen  indiyicUule  attack  a  etstate^  nnleee  it  affeeti  tiieir 
adhridoel  ngbte:  Bmmmm  t.  Berrp,  83  Ky.  198;  4  Am.  St  Bep.  147;  OmU^ 
C^mmkiiomn  r.  Staie,  U  Fla.  66;  12  Am.  8t.  Bep.  183|  Wdlkigim  m  fll» 
PMkmtn,  le  Piok.  87;  26  Am.  Dec.  631. 
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etoawrruTioWAL  Law.  —  As  to  the  power  of  the  legisUtore  to  pass  acts 
which  shall  oorreot  and  supply  deficiencies  in  proceedings  under  the  laws  ol 
taxation:  Extended  note  to  People  v.  Seymour,  76  Am.  Dec  5^-^31. 

As  TO  What  Rboitals  nv  Tax  Dssi>s  abx  Evidbmcb  of:  Extended  note 
to  Jackaon  v.  Shepard,  17  Am.  Dec.  605-514,  wherein  the  power  of  the  legis- 
lature to  make  tax  deeds  prima  fade  evidence  of  the  regularity  of  the  pr»> 
oeedings  under  which  such  deeds  were  executed  is  discussed:  Looey  t.  Dati% 
4  Mich.  140;  66  Am.  Deo.  524;  Long  v.  BurwU,  13  Iowa,  28;  81  Am.  Dee.  420. 
Under  a  statute  making  a  tax  deed  evidence  of  the  regularity  of  an  assessment^ 
evidence  that  the  property  in  dispute  had  been  assessed  with  other  property 
not  owned  by  defendants,  and  the  value  of  all  fixed  at  a  gross  sum,  is  ftdmis- 
sible  in  an  action  to  determine  the  title  claimed  under  a  tax  deed:  Strode  t« 
fFosAer,  17  Or.  50.  A  tax  deed,  executed  after  the  oommenoemant  of  a  soil^ 
and  not  put  in  issue  nor  mentioned  in  the  pleadings,  oannot  be  put  in  evi* 
dence:  Campbell  v.  Fulmer,  39  Kan.  409.  Although  a  tax  deed  may  be  primm 
/ade  valid,  records  of  the  county  court  are  always  competent  to  defeat  it^  aa« 
der  the  tax  laws  of  Missouri:  Kjumey  v.  Fonythe,  96  Ma  414;  but  statutory 
certificates  of  tax  officers  cannot  be  oollateraUy  oontradioted:  Tomj^ame  t. 
Jofinson,  75  Mich.  181. 

Tax  Dexds  oannot  bb  Dbclaabd  bt  Statutb  to  be  conclusive  as  to  mat- 
ters of  jurisdiction:  Maguiar  v.  Henry,  84  Ky.  1;  4  Am.  St.  Rep.  182,  and 
note  187-189,  as  to  the  power  of  the  legislature  to  make  tax  deeds  ooadnsiv* 
evidence^  or  to  shnt  off  defenses  tharetow 
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Aobbbmbnt  bt  a  Mobtqaoxb  to  Absttxb  and  Disohaxov  a  MosraAoa 
ON  THB  Pbopbbtt  Convxtxd  TO  Hdc  CANNOT  XB  Rblbaabd  ot  annulled 
Iqr  the  grantor  after  the  mortgagee  has  elected  to  accept  the  agreement 
as  mads  for  his  benefit,  and  has  notified  the  grantee  of  such  acceptance. 

Action  to  foreclose  a  mortgage  executed  by  the  Father 
Matthew  Temperance  Society,  and  to  charge  the  defendant 
Corrigan,  as  executor  of  Cardinal  McCloskey,  with  any  de- 
ficiency which  might  remain  due  under  such  mortgage  after 
a  foreclosure  sale.  John  McEvoy,  while  the  owner  of  the 
property,  had  conveyed  it  to  Cardinal  McCloskey,  and. the 
conTeyance  contained  a  covenant  on  the  part  of  the  grantee 
to  assume  and  discharge  the  mortgage.  Judgment,  entered  in 
favor  of  the  plaintifif  by  the  trial  court,  was  affirmed  on  ap- 
peal by  the  general  term. 

Edward  C.  BoardmaUy  for  the  appellants 

Ralph  E.  Primey  for  the  respondents. 

Finch,  J.  On  a  previous  appeal  we  determined  in  this  case 
that  the  record  of  the  deed  to  the  defendant's  testator,  Mc- 
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Cloekey,  hj  which  the  grantee  assumed  the  payment  of  plain- 
tiflTs  mortgage,  was  not,  under  the  circumstances,  sufficient 
proof  of  the  delivery  and  acceptance  of  the  deed.  As  the  case 
DOW  stands,  the  effect  of  that  record  is  fortified  by  direct  proof 
of  the  delivery,  and  strong  circumstantial  evidence  of  the 
acceptance.  Both  facts  are  now  explicitly  found  by  the  trial 
courts  but  the  appellant  again  denies  the  sufficiency  of  the 
proof. 

The  mortgage  was  executed  in  1869.  The  land  which  it 
covered  was  sold  and  conveyed  to  McEvoy  in  1870.  McEvoy 
was  a  parish  priest,  and  held  the  title  until  1878,  when  he 
conveyed  to  McCloskey,  the  defendant's  testator,  who,  in  and 
by  the  deed,  assumed  the  payment  of  the  outstanding  mort- 
gage. Two  things  occurred  the  next  year.  McCloskey  was 
informed  by  letter  that  upon  the  premises  owned  by  him, 
describing  those  conveyed  by  McEvoy,  there  was  a  mortgage 
to  Masterton,  payment  of  which  was  requested,  and  a  few  days 
after,  in  a  personal  interview  with  the  attorney  acting  for  the 
mortgagee,  was  told  of  the  deed  and  its  record,  and  the  as- 
sumption clause  was  read  to  him,  and  his  liability  under  it 
asserted.  McCloskey  answered  that  he  would  communicate 
with  Father  Eeogh;  that  he  had  referred  the  matter  to  him, 
and  that  the  witness  would  hear  from  Eeogh.  The  latter  was 
the  successor  of  McEvoy  as  parish  priest,  and  owed  his  ap» 
pointment  to  the  cardinal.  The  second  thing  was,  that  the 
account  for  the  rents  of  the  property  collected  by  Eeogh  were 
by  him  returned  once  a  year  to  the  chancery  office  which 
managed  the  cardinal's  business  affairs  relating  to  the  church. 
Within  one  year,  therefore,  after  the  record  of  the  deed,  Mo- 
Closkey  knew  all  about  it,  and  instead  of  repudiating  it,  and 
refusing  acceptance,  simply  referred  the  creditor  to  the  parish 
priest,  who  began  a  uniform  system  of  collecting  the  rents  of 
the  property,  and  returning  the  facts  to  the  cardinal's  business 
office,  which  was  their  proper  repository.  Eeogh  not  only  re- 
mained in  possession  under  McCloskey,  but  insured  the  prem- 
ises in  the  name  of  the  cardinal.  For  some  time  after  its 
record,  the  deed  remained  in  the  custody  of  McEvoy,  but  as 
early  as  1882  he  delivered  it  to  O'Connor,  who  was  a  clerk  in 
the  chancery  office.  The  superintendent  of  that  office  was 
Preston.  He  is  caUed  in  the  record  vicar-general  and  chan- 
cellor and  monseigneur.  Whatever  his  ecclesiastical  title,  his 
own  evidence  shows  that  he  was  merely  a  subordinate  or 
secretary  of  the  cardinal|  with  no  authority  of  his  own.  and 
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dependent  whoUy  upon  the  directions  of  his  superior,  either 
general  or  speeifio.  His  attention  was  called  to  the  deed  aftsr 
its  delivery  at  the  chancery  office  by  O'Connor,  who  deliTered 
it  Preston  says  that  the  next  time  he  saw  Eeogh,  he  ^posi- 
tively  forbade  him  to  have  anything  to  do  with  that  hall,  or 
to  accept  any  rent  for  it."  This  is  said  to  have  occorred  in 
1882.  It  does  not  appear  that  Preston  had  any  authority  firom 
the  cardinal  to  issue  this  order  to  Eeogh,  or  any  general  di- 
rection which  covered  it.  It  is  certain  that  Eeogh  did  not 
obey  it,  for  he  continued  to  collect  the  rents,  and  report  them 
as  part  of  his  parish  accounts  to  the  chancery  office.  Preston 
was  either  ignorant  of  the  current  transactions  which  it  was 
his  duty  to  supervise,  or  he  had  withdrawn  his  command,  or 
the  parish  priest  was  deliberately  defying  his  superiors  and 
they  were  patiently  submitting  to  it  At  all  events,  the  deed 
rested  in  the  chancery  office,  the  priest  kept  possession  of  the 
property,  and  accounted  for  its  rents  to  McCloskey;  no  offer 
of  a  reconveyance  has  been  made,  and  the  record  is  searched 
in  vain  for  any  word  or  act  of  refusal  or  repudiation  by  Mc- 
Closkey. On  such  a  state  of  facts,  the  finding  of  the  special 
term  that  there  was  a  delivery  and  acceptance  may  easily 
stand,  and  must  conclude  us  on  this  appeal. 

But  another  circumstance  introduces  an  additional  defense^ 
and  raises  a  further  question.  Just  after  the  issue  of  a  sum* 
mons  in  this  action  and  the  filing  of  a  Its  pend^m^  the  executor 
of  McEvoy  formally  released  McCloskey  from  his  covenant, 
and  the  latter  pleads  that  release.  It  asserts  that  the  deed 
was  never  delivered,  which  is  found  to  be  an  untruth;  that  the 
assumption  clause  was  inserted  by  mistake  and  inadvertenee, 
of  which  there  is  not  a  particle  of  proof;  and  then,  in  further 
oonsideration  of  one  dollar,  formally  releases  the  cardinal  from 
his  covenant  This  release  was  executed  after  the  knowledge 
of  the  deed  of  McCloskey  and  the  covenant  contained  in  it  had 
reached  the  mortgagee;  after  the  latter  had  accepted  and 
adopted  it  as  made  for  his  benefit  and  communicated  that  fisct 
to  the  debtor  by  a  formal  demand  of  payment;  after  the  mort- 
gagee had,  for  three  years,  permitted  the  grantee  to  abeorb 
and  appropriate  the  rents  and  profits  in  reliance  upon  the 
covenant;  and  after  he  had  commenced  an  action  for  foreclos- 
ure by  the  issue  of  a  summons,  and  filing  of  a  Uf  pendens,  at 
a  moment  when  the  executor  who  released  was  aware  that 
trouble  was  approaching,  but  before  McCloskey  was  actually 
served  or  had  speared  in  the  action. 
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Is  thk  releaM  thus  executed  a  defense  to  this  action  f  I  shall 
not  undertake  to  decide,  if^  indeed,  the  qoestion  is  open 
{KmUkirboeker  Lifo  In$.  Co.  ▼.  NeUm,  78  N.  Y.  187;  Comity  t. 
Dm»tan,  114  Id.  161, 167),  whether  in  the  interval  between  the 
making  of  the  contract  and  the  acceptance  and  adoption  of  it 
by  the  mortgagee  it  was  or  was  not  revocable  without  his  as- 
sent. However  that  may  be,  the  only  inquiry  now  presented 
is,  whether  it  is  so  revocable  after  it  has  come  to  the  knowl- 
edge of  the  creditor,  and  he  has  assented  to  it  and  adopted  it 
as  a  security  for  his  own  benefit.  My  judgment  leads  me  to 
answer  that  question  in  the  negative. 

Of  course,  it  is  difficult,  if  not  impossible,  to  reason  about 
it  without  recurring  to  Lawrence  v.  Fax,  20  N.  Y.  268,  and  as- 
oertaining  the  principle  upon  which  its  doctrine  is  founded. 
That  is  a  difficult  task,  especially  for  one  whose  doubts  are 
only  dissipated  by  its  authority,  and  becomes  more  difficult 
when  the  number  and  variety  of  its  alleged  foundations  are 
consideted.  But  whichever  of  them  may  ultimately  prevail, 
I  am  convinced  that  they  all  involve,  as  a  logical  consequence, 
the  irrevocable  character  of  the  contract  after  the  creditor  has 
accepted  and  adopted  it,  and  in  some  manner  acted  upon  It. 
The  prevailing  opinion  in  that  case  rested  the  creditor's  right 
upon  the  broad  proposition  that  the  promise  was  made  for  his 
benefit,  and  therefore  he  might  sue  upon  it,  although  privy 
neither  to  the  contract  or  its  consideration.  That  view  of  it 
necessarily  involves  an  acquisition  at  some  moment  of  time  of 
the  right  of  action  which  be  is  permitted  to  enforce.  If  it  be 
possible  to  say  that  he  does  not  acquire  it  at  the  moment  when 
the  promise  for  his  benefit  is  made,  it  must  be  that  he  obtains 
it  when  it  has  come  to  his  knowledge  and  he  has  assented  to 
and  acted  upon  it  For  he  may  sue;  that  is  decided  and  con* 
ceded.  If  he  may  sue,  he  must,  at  that  moment,  have  a 
vested  right  of  action.  If  it  was  not  obtained  earlier,  it  must 
have  vested  in  him  at  the  moment  when  his  action  was  com- 
menced, so  that  the  right  and  the  remedy  were  born  at  the 
same  instant.  But  there  is  no  especial  magic  in  a  lawsuit. 
If  it  serves  for  the  first  time  to  originate  the  right  which  it 
seeks  to  enforce,  it  can  only  be  because  the  act  of  bringing  it 
shows  unequivocally  that  the  promise  of  the  grantee  has  come 
to  the  knowledge  of  the  plaintifi*,  that  the  latter  has  accepted 
and  adopted  it,  that  he  intends  to  enforce  it  for  his  own  bene- 
fit, and  gives  notice  of  that  intention  to  the  adversary.  From 
that  moment  he  must  be  assumed  to  act  or  omit  to  act  in  reli- 
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ance  upon  it  But  if  all  these  things  occur  before  a  suit  com> 
menced,  why  do  they  not  equally  vest  the  right  of  action  in 
the  assignee?  What  more  does  the  mere  lawsuit  accompliahT 
And  so  the  contract  between  grantor  and  grantee,  if  reyocable 
earlier,  ceases  to  be  so  when  by  his  assent  to  it  and  adoptioQ 
of  it  the  creditor  brings  himself  into  privity  with  it  and  electi 
to  avail  himself  of  it,  and  must  be  assumed  to  have  goT- 
emed  his  conduct  accordingly.  I  see  no  eeoape  firom  that 
conclusion. 

But  two  of  the  judges  who  concurred  in  the  decision  of 
Lawrence  v.  jPox,  20  N.  Y.  268,  stood  upon  a  different  propo- 
sition. They  held  that  the  mortgagor  granting  the  land  ao- 
cepied  the  grantee's  covenant,  as  agent  of  the  mortgagee  who 
might  ratify  the  act  with  the  same  effect  as  if  he  had  origi* 
nally  authorized  it.  While  I  think  the  idea  of  such  an  ageing 
is  a  legal  fiction,  having  no  warrant  in  the  facts,  yet  the  same 
result  as  to  the  power  of  revocation  follows.  While  the  ngpncy 
remained  unauthorized,  it  might  be  possible  to  change  the 
transaction,  but  after  the  ratification  the  promise  necessarily 
becomes  one  made  to  the  mortgagee,  through  his  agent,  the 
mortgagor,  acting  lawfully  in  his  behalf,  and  from  that  mo- 
ment cannot  be  altered  or  released  without  his  sanction  and 
consent. 

But  another  basis  for  the  action  has  been  asserted,  applica« 
ble,  however,  only  to  cases  like  the  present,  whersi  on  fine- 
closure  of  the  mortgage,  its  owner  seeks  a  judgment  Sot  a 
deficiency  against  the  new  covenantor.  In  Burr  v.  JSmts,  24 
N.  Y.  179,  80  Am.  Deo.  827«  and  again  in  Oameey  v.  Ro99r%^ 
47  N.  Y.  242,  7  Am.  Rep.  440,  it  was  pointed  out  that  the  lia- 
bility of  the  grantee  to  the  mortgagee  rested  upon  the  equi- 
table right  of  subrogation,  and  had  been  recognized  and 
enforced  long  before  Lawrence  v.  Fcx^  20  N.  Y.  268,  made  ita 
appearance.  It  was  held  that  where  the  mortgagor  acquired 
'  a  new  security  for  his  indemnity  against  the  -  debt  which  he 
owed  to  the  mortgagee,  the  latter  might,  in  equity,  be  subro- 
gated to  the  right  of  his  debtor,  and,  under  the  statute  per- 
mitting any  person  liable  for  the  mortgage  debt  to  be  made 
defendant,  and  charged  with  a  deficiency  in  the  forecloeure, 
the  new  covenant  became  available  to  the  mortgagee.  It  waa 
so  held  in  HaXeey  v.  Reed^  9  Paige,  446,  and  the  right  of  the 
mortgagee  was  put  upon  the  equity  of  the  statute.  That,  if  a 
sound  proposition,  was  all  very  well  so  long  as  there  was  sup* 
posed  to  be  no  equivalent  remedy  at  law,  but  after  the  deciaion 
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of  Lawrmee  ▼.  Fox^  tupra,  tbat  remedy  existed.  And  so  in 
Thorp  T.  Keokuk  Coal  Co.,  48  N.  Y.  268,  the  coort  said  that  it 
0aw  no  reason  for  invoking  the  doctrine  of  equitable  subro- 
gation, or  resting  upon  it  in  such  a  case.  When  the  law  has 
absorbed,  in  a  broader  equity,  the  narrow  one  enforced  in 
chancery,  the  form  and  measure  of  the  latter  ceases  to  be  itf 
consequence.  One  does  not  seek  to  trace  the  river  after  it  has 
lost  itself  in  the  lake.  And  so  I  think  the  suggestion  is  well 
founded.  But  if  I  am  wrong  about  that,  as,  perhaps,  I  may 
prove  to  be,  and  the  right  of  the  present  plaintiff  against  Um 
cardinal's  estate  does  stand  upon  the  doctrine  of  equitable 
subrogation,  still  I  think  the  same  result  follows.  When  does 
that  equitable  right  arise,  and  become  vested  in  the  creditor? 
It  would  seem  that  it  must  be  when  the  situation  is  created 
out  of  which  the  equity  is  bom.  .  If  it  be  possible  to  adjourn 
it  to  a  later  period,  it  must  certainly  attach  when  the  creditor 
asserts  his  right  to  it,  and  notifies  the  other  party  of  his  inten* 
tion  to  rely  upon  it  As  a  right  founded  upon  the  equity  of 
the  statute,  it  must  have  come  into  being  before  the  foreclosure 
suit  was  commenced,  for  the  permission  reads,  ^any  person 
who  is  liable  to  the  plaintiff  for  the  payment  of  the  debt 
secured  by  the  mortgage  may  be  made  a  defendant  in  the 
action."  His  liability  must  precede  the  commencement  of 
the  action.  It  must  exist  as  a  condition  of  his  being  sued  at 
all;  and  so,  assuming  that  this  action  can  be  maintained 
against  him  upon  his  promise,  the  right  of  action  must  have 
arisen  at  once  upon  the  delivery  of  the  deed,  or,  at  the  latest, 
when  the  promise  came  to  the  knowledge  of  the  creditor,  and 
ha  assented  to  and  adopted  it. 

I  have  been  quite  fovorably  impressed  with  a  fourth  sugges- 
tion, respecting  the  basis  of  these  rights  of  action  which  ap- 
pears in  the  opinion  of  Andrews,  J.,  rendered  when  this  case 
was  before  us  on  a  previous  appeal.  "After  all,"  he  says, 
"  does  not  the  direct  right  of  action  rest  upon  the  equity  of 
the  transaction  ?  "  If  we  discard  the  fictitioue  theory  of  an 
agency,  what  remains  is  the  equitable  right  of  subrogation 
swallowed  up  in  the  greater  equity  of  the  legal  right  founded 
on  the  theory  of  a  promise  made  for  the  benefit  of  the  cred- 
itor. It  is  no  new  thing  for  the  law  to  borrow  weapons  firom 
the  arsenal  of  equity.  The  action  for  money  had  and  received 
is  a  familiar  illustration.  May  we  not  deem  this  another  ?  If 
we  do,  and  the  door  is  thus  opened  wide  to  equitable  consider- 
ations, I  am  quite  sure  it  will  follow  that  while  no  right  of  the 

ST.  BBP.,  Vol.  XV.— M 


614  QiFFOBD  V.  CoBSiGAik  [New  Yoiky 

mortgagee  if  invaded  hj  a  change  of  the  contraoi  before  it  ia 
brought  to  his  knowledge,  and  he  has  assented  to  it  and  acted 
upon  it,  yet,  to  permit  a  change  thereafter,  while  the  creditor 
is  relying  upon  it,  would  be  grossly  inequitable,  and  practically 
destroy  the  right  which  has  maintained  itself  after  so  long  a 
struggle. 

It  seems  to  me,  therefore,  that  however  we  may  reasonably 
differ  as  to  the  doctrine  underlying  the  plaintiff's  right  of 
action,  yet  all  the  roads  lead  to  the  one  result,  that  upon  the 
facts  of  this  case  the  release  to  McCloskey  was  wholly  in* 
effectual. 

The  judgment  should  be  affirmed,  with  costs. 


AsauMFTioN  OF  A  PsiOB  MoBTOAai  BT  A  Geaxibi. — Afl  lo  te  f%bli 
and  remodias  of  the  parties  to  a  mortgage,  whieh  has  been  aMamed  hj  a 
grantee  of  the  premises,  see  extended  and  exhaostiTe  note  to  Klapworth  ▼• 
Dnakrf  78  Am.  Deo.  72-90,  wherein  aU  the  yarioos  phases  of  this  snbjeol 
are  diseossed;  oompare  also  Meeek  ▼.  JSntigm,  49  Conn.  191;  44  Am.  Rep.  228^ 
and  note  232,  233;  FUke  t.  Tokium,  124  Mass.  254;  26  Am.  Repu  66^  nnd 
note  660-667.  InDeOotiaT.  C<m^ort,  80  CaL  607,  it  is  held  that  a  rendeo  of 
a  mortgagor,  who  agrees  to  sell  the  premises  and  pay  the  mortgage  debt  from 
the  prooeeds  of  the  aale^  is  liable  to  the  mortgagee  npon  his  promise.  Bat 
in  Ciafp  T.  BatMay,  48  Ark.  268,  a  mor^(agee,  who  aooepted  a  mortgage 
reciting  a  prior  mortgage,  though  estopped  from  denying  the  existenoe  el 
WBLfAk  prior  mortgage,  was  held  not  to  hare  assumed  payment  thereof,  further 
than  the  Talne  of  the  mortgaged  property  which  he  reoeiyed.  And  in  Chad' 
wkk  T.  ItHamd  Beach  Cfo.,  48  N.  J.  Eq.  616,  the  grantee  of  a  mortgagor,  who 
takes  his  oonyeyanoe  subject  to  such  mortgage,  cannot  retain 
agiunst  a  purchaser  at  a  foreclosure  sale  under  the  mortgage. 

DaiD  ST  MoBTOAOOB  TO  Thibd  Pabtt.  -:-  WheneTor  property  is 
lerred,  no  matter  in  what  manner,  if  in  reality  as  security  for  a  mortgago 
debt^  the  transfer  is  a  mortgage,  and  the  relation  of  mortgagor  and  mort* 
gagee  will  exist;  so  held  where  a  mortgagor  oonveyed  the  legal  title  to  a  third 
party  m  trustee:  MankaU  t.  Thompmmt  89  Minn.  188. 

AoBBxmiiT  Bai'WSBH  FiBST  MoBTOAOXB  and  a  aubeeqnent  pvrehaaer  of 
part  of  the  premises  can  be  made,  whereby  the  purchaser  is  to  take  title  un- 
der the  foreclosure  sale  of  the  whole  tracts  exdusiTe  of  any  other  subaeqiient 
liens,  even  though  such  purchaser  assumed  by  the  reoitals  in  his  deed  of 
oonToyanee  all  enoumbranoea  npon  the  lands  SatUa  Mmima  t.  CbMM%,  7S 
CaL  617. 
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bpoBSEMBHT,  fOB  OoLLicnoK,  of  a  draft  or  ehoek  b  not  a  truBfer  of  te 
iitlo  to  tho  indoTBoe,  but  merely  constituteg  him  the  agent  of  the  in* 
dorwr  to  preeont  tho  paper,  demand  and  receive  payment,  and  remit  tho 
procoeda.  Nor  does  a  different  reeolt  follow  from  tho  fact  that  tho  in* 
donor  it  credited,  and  tho  indorsee  charged,  with  the  amount  of  each 
draft  or  eheck,  where  it  appears  that  the  indorsee  does  not  become 
nnoonditionally  responsible  for  moh  amonnt  until  tho  draft  or  ohook  it 
actually  paid. 

Amiohmjuit  bt  a  Bamk  iob  BrnxriT  of  Cbbdiiobs.  —  Whxbb  ▲  Bam^ 
TO  Which  Dravtb  ob  Cheoxb  hatb  bbbm  Sbmt  for  collection,  makee 
a  general  assignment  for  the  benefit  of  its  creditors,  its  assignee  does  not 
acquire  any  title  to  such  paper;  and  if  tho  collections  made  thereon  by 
oollecting  agents  are  paid  to  him,  ho  it  answerable  for  tho  anumntt 
thereof  to  the  owners  of  such  drafts  and  checks^  and  it  not  relieyed  from 
liability  by  the  fact  that  he  paid  out  such  moneys  in  good  faith,  and  at 
authorised  by  the  court  having  jurisdiction  over  him  as  such  assignee. 

Whmbb  Dbarb  anp  Chbgks  abb  Ikdorsbd  to  ▲  Bahk  bob  Ck>LLB0nO9, 
and  tho  coarse  of  business  it  for  the  collecting  bank  to  remit  but  onoe  a 
week,  it  it  under  no  obligation  to  remit  the  identical  moneys  collected, 
and  if  it  pays  them  out  in  the  usual  course  of  businessi  it  becomes  tho 
debtor  of  the  bank  which  sent  such  drafts  or  checks,  and  tho  positioa 
of  tho  latter  is  not  different  from  that  of  an  ordinary  creditor. 

AanOBBB  BOB  THB  BbBBIXT  of  CbBDITOBS  can  AoQUIBB  No  BBTTBB  TlTIiB 
TO  A  0BAFT  OB    ChBOK    iNDOBaBD  TO    Hit    ASSIOBOB  FOB    COLLBOTIOV 

tbaa  the  latter  had;  and  if  ho  disposes  of  or  pays  out  paper  or  money, 
though  in  good  faith,  and  not  under  order  of  courts  to  which  his  assignor 
bad  no  title,  he  is  answerable  to  the  owner  thereof. 

AanONBB  FOB  THS  BbNBFIT  of  CbBDITOBS  18    KOT    KirmLBD  TO    BniAHB^ 

before  an  action  can  be  sustained  against  him  for  moneys  or  proper^, 
the  legal  title  to  which  was  never  in  his  assignor. 
Qbdbb  of  Court  that  an  AasioNES  fob  thb  Bknbfit  of  Obbditobs  Pat 
▲  Certain  Dividbnd  cannot  protect  the  assignee  in  paying  out  moneys 
to  which  his  assignor  had  no  title. 

|.A^m»a   _TUE  OWNBB  OF  A  DraFT  OB  ChECK  InD0B8BD  FOB  COLLBOTIOH 

TO  A  Bank,  which  subsequently  makes  an  assignment  for  the  benefit  of 
its  ereditorsi  is  not  guilty  of  laches  because  he  delays  for  sixteen  days 
after  having  notice  of  the  assignment  to  demand  of  the  assignee  the 
prooeedt  of  tuch  drafts  or  checks  by  him  received. 

Action  against  Alfred  Wilkinson  and  J.  Foreman  Wilkin- 
son, partners,  composing  the  firm  of  Wilkinson  A  Co.,  and 
Charles  B.  Hubbell,  assignee  of  such  firm,  for  moneys  col- 
lected on  checks,  notes,  and  drafts  forwarded  by  plaintiff  to 
•aid  firm  for  collection.  The  plaintiff  was  a  banking  corpora- 
tion doing  business  in  the  city  of  New  York.  For  many  years 
before  December,  1884,  the  defendants,  Wilkinson  and  Wil- 
kinson, were  doing  business  as  private  bankers  at  Syracuse. 
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Plaintiff  was  accustomed  to  forward  to  them  for  oollectioo 
checks,  drafts,  and  notes  made  payable  at  different  places  at 
the  said  citj  of  Syracuse  and  vicinity.  The  course  of  busi- 
ness between  the  two  banks  was  as  follows:  The  plaintiffi  on 
receiving  checks,  drafts,  or  notes  payable  at  Syracuse  or 
vicinity,  indorsed  them  as  follows:  — 

"  Pay  Wilkinson  A  Co.,  or  ordefi  for  collection  for  aocount 
of  National  Butchers'  and  Drovers'  Bank  of  the  city  of  New 
York.  W.  H.  Chass,  Cashier.'' 

Such  drafts,  checks,  and  notes  were  then  addressed  in  a  letter 
to  the  firm  of  Wilkinson  A  Co.  in  the  following  form: — 

"National  Butchbbs'  and  Dbovbbs'  Bank. 

''Nbw  Yobk,  188-w 
*^Mes8B8.  Wilkinson  A  Co. 

^Dsar  Sirs, — Your  favor  of  the inst  is  received  with 

inclosure,  as  stated.    I  inclose  for  collection  credit  bills  as 

stated  below.    Respectfully  yours, 

'*  William  H.  Chasb,  Cashier.'' 

To  this  letter  was  appended  an  itemised  statement  of  checks, 
drafts,  etc.,  naming  the  place  where  payable,  the  amount  of 
the  checks,  etc.  The  plaintiff,  upon  its  books,  charged  Wil- 
kinson A  Co.  with  amount  of  the  various  checks  and  drafts 
forwarded  to  them,  and  credited  them  for  any  moneys  which 
were  remitted  to  or  received  by  plaintiff  from  them.  WilkiiH 
son  A  Co.,  on  receipt  of  the  checks  and  drafts,  credited  the 
plaintiff  with  such  of  them  as  were  payable  on  demand,  at 
their  face  value,  but  those  which  were  not  payable  on  demand 
were  not  credited  to  plaintiff  until  paid.  If  any  paper  was 
protested,  it  was  charged  back  on  the  books  of  Wilkinson  A 
Co.  to  plaintiff,  and  returned  to  it  If  the  paper  received  by 
Wilkinson  A  Co.  was  payable  at  banks  not  doing  business  at 
Syracuse,  it  was  forwarded  by  them  to  their  correspondents 
at  the  cities  or  villages  where  payable  to  be  collected,  and  the 
proceeds  returned  to  Wilkinson  A  Co.  On  Thursday  of  each 
week  they  remitted  to  plaintiff  by  draft  the  amount  then 
standing  to  plaintiff's  credit,  less  the  charges  for  their  ser- 
vices. Plaintiff,  on  December  8,  1884,  and  for  a  number  of 
days  before  that  date,  forwarded  to  Wilkinson  A  Co.  various 
drafts,  checks,  and  notes,  amounting  to  $14,260.86,  all  of  which, 
excepting  time  collections,  aggregating  $438.60,  were  credited 
to  plaintiff.  Of  the  paper  thus  received  by  Wilkinson  A  Co., 
they,  before  December  9,  1884,  had  sent  various  sums  to  other 
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agents  for  collection,  leaving  a  balance  to  be  accounted  for  of 
$13,822.43.  Of  thiB  latter  sum  $9,195.50  was  received  by 
Wilkinson  &  Co.  from  December  4tb  to  December  9tb,  both 
days  inclusive,  and  bad  been  paid  out  by  them  in  the  due 
course  of  their  business.  They  executed,  on  the  9th  of  De- 
cember, 1884,  to  Charles  E.  Hubbell,  a  general  assignment  for 
the  benefit  of  their  creditors,  and  he  accepted  the  trust,  and 
qualified  as  assignee.  After  his  appointment,  he  received  of 
the  checks,  drafts,  etc.,  sent  by  plaintiff  to  his  assignor,  the 
sum  of  14,626.83.  Of  this  latter  sum,  1438.67,  being  the 
proceeds  of  time  paper,  were  remitted  to  the  plaintiff;  but 
the  balance,  being  $4,188.16,  the  assignee  refused  to  pay  to 
plaintiff.  Receiving  no  notice  of  plaintiff's  claim,  defendant 
Hubbell  had,  as  assignee,  received  the  sum  of  $10,903.36,  and 
had  paid  out  in  the  mat.agement  of  the  estate,  and  in  a  divi- 
dend to  the  preferred  creditors,  the  sum  of  $10,548.57.  The 
dividend  thus  paid  was  paid  in  accordance  with  the  provis- 
ions  of  the  assignment  and  under  an  order  of  the  judge  of  the 
county  court,  and  all  payments  made  by  Hubbell  were  in 
good  faith,  and  without  any  notice  or  knowledge  of  the  claims 
made  by  the  plaintiff.  After  the  assignee  had  paid  out  the 
money,  and  on  the  26th  of  December,  1888,  the  plaintiff  served 
a  notice  upon  him  of  its  claim  to  the  proceeds  of  the  moneys, 
drafts,  checks,  and  securities  received  by  Wilkinson  A  Co. 
from  the  plaintiff.  The  trial  j  udge  decided  that  Wilkinson  &  Co. 
were  liable  for  the  amount  collected  by  them  as  proceeds  of  the 
papers  sent  to  them  by  plaintiff,  but  that  defendant  Hubbell 
was  not  answerable,  either  for  the  moneys  received  and  spent 
by  Wilkinson  A  Co.,  nor  for  the  moneys  received  by  him,  and 
paid  out  by  him  under  the  assignmenL 

William  Jones,  for  the  appellants. 

IaaUs  Marshall,  for  the  respondents. 

Peckhah,  J.  The  defendant  Hubbell,  as  one  defense  to  the 
claim  of  the  plaintiff,  insists  that  Wilkinson  &  Co.,  upon  the 
leceipt  by  them  of  the  various  checks  and  drafts  or  other 
pieces  of  paper  payable  on  demand,  and  upon  the  crediting 
of  the  amounts  thereof  to  the  plaintiff  upon  their  books,  with- 
out waiting  for  the  payment  of  the  same,  became  the  owners 
thereof,  and  that  these  facts  amounted  to  a  transfer  of  the  title 
to  the  paper,  or  its  proceeds,  to  Wilkinson  &  Co.  In  that,  we 
think  he  is  mistaken.  The  indorsement  upon  each  piece  of 
paper  was  for  collection  simply,  and  by  virtue  of  that  indorse* 
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ment  no  title  passed  to  the  firm,  but  on  the  contrary,  it  be- 
came simply  the  agent  of  the  plaintiff  to  present  the  paper, 
demand  payment  thereof,  and  remit  to  it.  Under  such  cir- 
cumstances, the  title  to  the  paper  remained  in  the  party  send- 
ing  it:  Montgomery  Co.  Bank  v.  Albany  City  Bank^  7  N.  Y.  459; 
Dickerson  v.  Waeon,  47  Id.  489;  7  Am.  Rep.  456;  White  ▼.  Nor 
tional  Bank,  102  U.  8.  658. 

The  letter  accompanying  the  inclosures  of  paper  amounted 
■imply  to  a  direction  to  credit  after  the  collection  was  made; 
and  up  to  the  time  that  the  funds  were  actually  received  by 
the  firm,  it  certainly  would  make  no  alteration  in  the  law 
relative  to  indorsement  for  collection  only. 

Nor  does  the  finding  of  the  learned  justice  at  special  term, 
as  to  the  custom  pursued  between  the  parties,  alter  the  law  in 
regard  to  the  title  to  the  paper  before  the  funds  arising  from 
the  payment  thereof  were  actually  received  by  the  firm.  The 
finding  shows  that  the  credit  was  a  provisional  one  only.  It 
was  a  mere  matter  of  book-keeping.  It  would  seem  to  have 
been  more  in  the  form  of  a  memorandum  of  the  different 
pieces  of  paper  received;  because,  if  any  were  not  paid,  such 
as  went  to  protest  were  at  once  charged  back  upon  the  books 
of  the  firm  against  the  plaintiff,  and  returned  to  it,  with  the 
expenses  of  protest  charged  to  it.  The  firm  never  became 
absolutely  responsible  to  the  plaintiff  for  the  amount  of  these 
collections  until  the  collections  were  actually  made,  and  the 
proceeds  received  by  them. 

The  property  in  these  different  pieces  of  paper,  therefore, 
never  vested  in  the  firm,  and  the  firm  never  purchased  them 
or  advanced  any  money  upon  them.  Hence  the  firm  never 
owned  them:  Scott  v.  Ocean  Bank^  28  N.  Y.  289;  Diekereon  v. 
Wason,  supra. 

These  pieces  of  paper  were  undoubtedly  subject  to  the  direc- 
tion of  the  plaintiff  at  any  time  prior  to  their  payment,  and  it 
would  have  been  the  duty  of  the  firm  to  have  obeyed  such 
direction.  The  plaintiff  could  have  withdrawn  the  paper,  or 
made  such  other  disposition  of  it  as  seemed  to  it  proper.  It 
might  have  been  liable  to  pay  the  firm  for  the  services  per- 
formed by  them,  but  that  had  no  effect  or  bearing  upon  the 
title  to  the  paper. 

The  cases  relied  on  by  the  counsel  for  the  defendant  for  the 
purpose  of  showing  title  in  the  firm  were  decided  upon  an 
essentially  different  state  of  facts.  In  Clark  v.  MerchanUf 
Bank^  2  N.  Y.  880,  the  indorsement  was  in  blank,  which  the 
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eourt  said,  prima  faeiey  imported  a  transfer  of  the  title  to  the 
note,  and  that  it  was  not  sent  for  collection  merely.  Upon 
looking  at  the  other  facts  in  the  case,  the  court  held  there  was 
nothing  to  show  that  the  paper  was  sent  for  collection  only, 
but  on  the  contrary,  it  appeared  plainly  that  it  was  intended 
to  pass  the  title.  Oardner,  J.,  in  that  case,  said:  '^The  whole 
fund  was,  by  the  course  of  dealing,  and,  in  this  instance,  by 
the  directions  of  the  plaintiff,  treated  as  cash.  It  was  passed 
to  their  credit  according  to  their  instructions,  and  the  draft  in 
question  was  for  account."  Again,  he  said:  ^'The  whole  ar- 
rangement was  one  of  mutual  convenience,  and  to  hold  that 
0uch  drafts  were  transmitted  for  collection  merely,  with  no 
right  to  a  credit,  or  to  draw  against  them  until  they  were 
aotually  paid,  is  to  lose  sight  of  the  situation  of  these  brokers, 
their  business,  and  their  necessities." 

In  Metropolitan  Nat  Bank  v.  Loyd^  90  N.  Y.  630,  th^  bank 
receiyed  the  check  from  the  depositor  as  a  deposit  of  money, 
and  entered  the  amount  as  cash  to  the  credit  of  the  depositor 
in  his  bank  pass-book,  which  was  returned  to  him.  It  was 
held  that  the  title  to  the  check  passed  to  the  bank.  It  was 
not  received  merely  for  collection.  The  court,  per  Danforth, 
J.,  said:  ^*  It  is  not  disputed  that  Murray  [the  depositor]  held 
the  check  as  owner.  It  was  his  property  to  do  with  as  he 
pleased.  He  had  held  other  checks.  Some  of  these  he  placed 
in  the  Troy  bank  for  collection.  Others  he  deposited,  and  took 
credit  therefor  as  cash  upon  his  pass-book.  As  to  the  first,  he 
could  give  and  revoke  his  own  directions  as  often  as  he  chose, 
but  as  to  the  othersi  when  they  were  by  his  direction  credited 
to  him,  the  title  passed  to  the  bank,  and  they  were  not  again 
subject  to  his  control."  There,  again,  the  credit  was  of  so  much 
cash.  It  was  nothing  less  than  the  purchase  of  the  check. 
The  indorsement  was  in  blank,  and  the  bank  took  it  as  owner. 

In  Briggs  v.  Cent.  Nat.  Bank  of  New  York,  89  N.  Y.  182,  42 
Am.  Rep.  286,  the  defendant  made  the  First  National  Bank 
of  Newark  its  collecting  agent.  The  bank  upon  which  the 
check  was  drawn,  upon  its  receipt,  charged  the  check  to  the 
drawer,  and  credited  the  defendant  with  the  amount  in  its  ac- 
count. By  the  transaction  the  check  was  paid  to  the  Newark 
bank,  and  it  was  only  necessary  for  it  to  remit  its  collections 
once  a  week  to  the  bank  in  New  York  under  its  agreement. 
The  next  day,  however,  it  suspended  payment,  and  in  an  ac- 
tion by  the  person  who  gave  the  check  to  the  defendant  for 
collection,  it  was  held  that  the  defendant  was  liable  for  the 
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payment  thereof,  although  it  had  not  received  the  amoant 
from  ite  own  agent  in  Newark.  The  case  is  not  in  the  least 
similar  to  the  one  at  bar. 

In  People  y.  City  Bank  of  Rochester,  93  N.  Y.  682,  that  bank 
and  the  Utica  City  National  Bank  each  acted  as  agent  for  and 
kept  a  running  account  with  the  other,  the  balance  being 
struck  once  a  week,  and  the  bank  found  indebted  remitting 
the  balance  due.  The  crediting  of  the  paper  was  entirely  dif- 
ferent, and  there  was  a  mutual  account  current  between  the 
banks.  All  that  case  holds,  however,  is,  that  when  the  moneys 
were  paid  the  relation  between  the  banks  was  simply  that  of 
debtor  and  creditor. 

We  cannot  see,  therefore,  that,  as  to  the  paper  not  actually 
collected  and  the  cash  received  by  Wilkinson  A  Ca,  before 
their  failure,  it  ever  became  the  property  of  that  firm,  or  that 
the  title  to  the  proceeds  thereof  ever  vested  in  that  firm  or  its 
assignee. 

As  to  the  moneys  received  by  the  firm  in  payment  of  checks 
and  drafts  sent  to  it  for  collection  by  the  plaintiff  and  by  the 
firm,  paid  out  before  the  assignment,  and  in  the  usual  course 
of  business,  in  payment  of  the  debts  of  the  firm,  and,  of  course, 
never  received  by  the  assignee,  we  do  not  see  that  the  plaintiff 
occupies  any  different  position  in  that  regard  towards  the  firm 
than  any  other  creditor.  As  the  firm  was  to  reniit  but  once  a 
week,  of  course  it  was  not  expected  that  the  identical  moneys 
received  by  it,  in  payment  of  paper  sent  to  it  for  collection, 
were  to  be  sent  to  the  plaintiff.  The  firm,  by  the  arrange- 
ment, had  the  right  to  retain  the  moneys  and  to  remit  weekly, 
and,  of  course,  from  one  week  to  another  it  had  the  right  to 
use  the  money,  and  the  plaintiff  relied  upon  the  credit  of  the 
firm  for  such  time  as  it  had  the  right  to  retain  the  money. 

But  it  is  claimed,  on  the  part  of  the  defendant,  assignee, 
that,  assuming  that  no  title  to  the  checks  passed  to  Wilkinson 
A  Co.,  the  plaintiff  is  not  entitled  to  recover,  so  far  as  regards 
the  proceeds  of  the  paper  that  were  received  by  the  assignee, 
and  expended  by  him  in  good  faith  and  without  notice  by  him 
of  any  claim  on  the  part  of  the  plaintiff  prior  to  the  making  of 
the  demand  or  the  service  of  the  notice  by  the  plaintiff  upon 
him.     We  think  this  claim  cannot  be  maintained. 

In  the  first  place,  the  money  received  by  the  assignee  as 
proceeds  of  the  paper  sent  by  the  plaintiff  to  the  firm  for  col- 
lection, and  not  collected  by  the  firm  before  the  assignment, 
never  became  the  property  of  that  firm,  and  therefore  the 
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leg^  title  neyer  passed  to  the  assignee  of  the  firm.  It  was  not 
transferred  by  the  firm  to  the  assignee,  because,  at  the  time 
when  the  assignment  was  made,  the  money  had  not  been  col- 
lectedy  and  had  not  come  into  the  hands  of  the  assignors.  It 
never  came  into  the  hands  of  the  assignee  by  virtue  of  the  as- 
signment, in  any  legal  sense  of  the  term.  The  moneys  came 
to  him  from  the  various  collecting  agents  to  whom  the  drafts 
and  checks  had  been  sent  by  the  firm.  The  assignee  could 
get  no  better  title  to  the  moneys  than  his  assignor,  and  neither 
had  any  right  to  apply  such  moneys  collected,  after  the  failure, 
to  the  payment  of  firm  debts.  If  it  be  said  that  he  received 
and  applied  them  in  good  faith,  it  may  be  answered  that  good 
faith  did  not  change  the  title  of  the  plaintiff  to  the  proceeds 
of  its  property. 

There  are  oases  in  which  an  assignee  or  trustee  is  protected 
for  acta  done  in  good  faith  under  an  instrument  creating  the 
trust,  and  before  such  instrument  has  been  declared  invalid. 
Where  an  assignee  under  an  assignment  for  the  benefit  of 
creditors,  fraudulent  upon  its  face,  pays  money  to  bona  fide 
creditors  of  the  assignor,  in  accordance  with  the  directions  of 
the  assignment,  he  will  be  protected,  provided  he  does  it  in 
good  faith,  and  before  any  other  creditor  has  obtained  a  lien 
upon  the  money.  This  is  because  the  assignment,  as  between 
the  parties  to  it,  is  valid,  and  the  assignee,  in  making  such 
payment,  is  doing  no  more  than  the  assignor  might  at  that 
time  lawfully  have  done  if  no  assignment  had  been  made.  In 
such  case,  all  that  can  be  said  is,  if  the  assignment  be  declared 
▼oid,  that  the  assignor  paid  certain  of  his  creditors  indirectly, 
and  through  the  agency  of  the  assignee,  at  a  time  when  he 
had  the  right  to  do  it  directly  but  for  the  assignment.  Such 
was  the  case  of  Atnes  v.  Bluni^  6  Paige,  18,  where  the  chancel- 
lor said  that  the  liability  of  the  assignee  depended  upon  the 
question  whether  the  rights  of  the  plaintiff  had  been  affected 
by  the  distribution  of  the  proceeds  of  the  assigned  property  to 
bona  fide  creditors  of  the  assignor.  And  it  was  held  that  the 
plaintiff  was  not  thereby  injured,  because  the  assignee  had 
done  no  more  than  the  assignor  might  have  done  at  any  time 
before  the  plaintiff  obtained  a  lien  upon  the  money  paid  by 
the  assignee.  To  the  same  effect  are  the  cases  of  CoUumb  y. 
Bead,  24  K.  Y.  606;  AveriU  v.  Loueks,  6  Barb.  470,  477;  Id- 
imff$  Y.  Bruenf  4  Sand.  Ch.  417. 

The  case  of  SuUivan  y.  MiUer,  106  N.  Y.  686,  is  also  an  in- 
cf  the  same  general  principle.    In  that  case,  the  prop- 
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erty  belonged  to  the  assignor,  and  was  assigned  to  the  assignee 
subject  to  a  mortgage.  The  action  of  the  assignee  (or  his  suc- 
cessor, the  receiver)  was  upheld  by  the  court  The  title  to  the 
property  was  in  the  assignor.  It  was  not  property  of  a  third 
person  which  he  disposed  of. 

It  is  argued,  also,  that  as  this  property  came  honestly  into 
the  possession  of  the  assignee,  the  plaintiff  would  haye  to 
prove  a  demand  upon  and  a  refusal  by  him  to  give  it  up 
before  an  action  could  be  maintained;  and  it  is  then  claimed 
that  where  such  an  assignee,  before  notice  has  been  given  to 
him,  or  any  demand  made  upon  him  for  a  surrender  of  the 
property,  has  disposed  of  the  same  in  good  faith,  he  is  relieved 
from  liability.  The  cases  cited  by  counsel  are  those  where 
property  has  come  into  the  hands  of  the  assignor  tortionsly, 
and  under  such  circumstances  that,  as  between  him  and  the 
original  owner,  the  latter  could  insist  upon  his  title.  In  Ruch 
case,  where  possession  of  the  property  is  given  to  the  assignee 
under  the  assignment,  it  is  held  that,  as  he  innocently  came 
into  the  possession  of  the  same,  before  an  action  can  be  main- 
tained against  him  demand  must  be  made  for  the  surrender 
of  the  property.  Such  is  the  case  of  proi)erty  obtained  by  the 
assignor  by  fraudulent  representations,  where  the  vendor  has 
the  right  to  rescind  the  contract  and  take  back  the  property: 
Barnard  v.  CampbeU,  68  N.  Y.  78;  17  Am.  Bep.  208;  Ooodwin 
V.  Wertheimer^  99  N.  Y.  149.  But  in  such  case,  the  legal 
title  is  in  the  assignor  at  the  time  he  makes  the  a8signment» 
and  that  title  passing  to  the  assignee,  who  is  innocent  of  the 
fraud,  a  demand  by  the  vendor  must  be  made  before  an  action 
for  its  recovery  can  be  maintained. 

The  case  of  Haggerty  v.  Palmer^  6  Johns.  Ch.  437,  is  <tf  a 
similar  nature.  The  legal  title  to  the  property  was  in  the 
assignor,  and  the  assignee  took  it  If  disposed  of  by  him  to  a 
hcnafide  purchaser  for  value  without  notice,  the  vendee  might 
be  protected,  and  the  assignee  also,  if  he  sold  before  he  himself 
had  any  notice.  Here  the  property  was  never  the  property  of 
the  assignor.  It  never  came  to  the  assignee  by  virtue  of  the 
assignment,  in  any  legal  acceptation  of  that  term.  Indeed,  he 
must  have  known  that  the  property  did  not  belong  to  the  as- 
signors. At  least,  an  inspection  of  their  books  would  have 
shown,  as  it  seems  to  us,  enough  to  put  him  upon  inquiry 
as  to  where  the  title  to  these  moneys  vested.  It  did  not  vest 
with  the  assignors,  and  they  could  transfer  none  to  their 
assignee. 
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Again,  we  do  not  think  that  the  order  of  the  county  court 
or  the  county  judge  for  the  payment  of  the  dividend  was  the 
least  protection  to  the  assignee.  That  order  did  not  assume 
to  Bay  what  moneys  should  be  used  in  the  payment  of  the 
dividend.  It  did  not  assume  to  decide  whether  these  moneys 
were  the  moneys  of  the  assignor.  That  question  was  not  be- 
fore the  court.  It  simply  gave  directions  to  the  assignee  to 
pay  a  certain  dividend  upon  papers  which,  it  is  to  be  presumed, 
showed  to  the  court  or  judge  that  the  assignee  claimed  to  have 
moneys  enough  of  the  assignor  in  his  hands  at  the  time  to  pay 
it  with. 

Bat  even  if  it  had  assumed  to  direct  that  these  particular 
moneys  should  be  paid,  we  see  no  protection  thereby  given  to 
the  assignee.  The  plaintiffs  could  not  be  concluded  upon  a 
question  as  to  the  title  to  their  property  by  any  ex  parte  decision 
of  the  county  judge.  The  case  of  Herring  y.  New  York  etc. 
JS.  R.  Co.f  106  N.  Y.  876,  has  nothing  to  do  with  the  point 
The  plaintiff  here  was  no  lienor  of  property  in  the  possession 
of  the  assignee.  It  was,  as  we  have  seen,  the  absolute  owner 
of  it,  and  it  could  not  be  divested  of  its  title  without  some, 
notice. 

Lastly,  the  claim  is  made  that  the  plaintiff  has  been  guilty 
of  laches  in  asserting  its  rights,  and  that  therefore  the  pay- 
ment made  by  the  assignee  in  ignorance  of  the  existence  of  its 
claim  is  to  be  protected. 

If  laches  were  a  defense,  we  see  no  facts  upon  which  their 
existence  can  be  founded.  The  plaintiff  heard  of  the  assign- 
msnt  of  Wilkinson  &  Co.,  at  the  earliest,  not  before  December 
10, 1884,  and  on  the  26th  the  demand  on  its  behalf  for  these 
moneys  was  made  of  the  assignee.  It  seems  that,  under  an 
es  parte  order  of  the  county  court  or  judge  made  on  the  23d 
of  December,  he  had  already  paid  out  a  large  part  of  this 
money.  It  would  be  a  pretty  stern  application  of  the  doctrine 
of  laches  to  hold  that  a  plaintiff  should  be  deprived  of  all  title 
to  its  property  by  reason  of  not  making  a  demand  for  it  of  an 
assignee  of  a  third  person  for  the  benefit  of  creditors  within 
kes  than  sixteen  days  after  it  heard  of  the  assignment,  and 
where  it  had  no  reason  to  suppose  that  the  assignee  would  take 
its  property  to  pay  the  debts  of  the  assignors.  The  defense  of 
laches  is  not  made  out. 

Whether  the  funds  (if  there  are  any)  in  the  hands  of  the 
assignee,  ooUeoted  by  him  since  the  service  of  the  notice  and 
the  demand,  should  be  impressed  with  a  trust  to  reimburse  the 
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plsiDtiff  the  amount  of  its  property  used  to  pey  the  dehts  of 
the  assignorsy  we  do  not  now  decide.  We  should  want  moie 
facts  befoie  us.  We  should,  among  other  things,  want  to  know 
whether  any  liens  had  been  acquired  by  any  oth^  creditor 
npon  such  moneys,  and  under  what  oircumstanoes,  bo  as  to 
be  able  to  decide  understandingly  as  between  different  clmim- 
ants  to  such  funds.  Perhaps  other  parties  would  have  to  be 
brought  in. 

Upon  the  whole,  we  think  the  assignee  is  liable  to  account 
to  the  plaintiff  for  the  moneys  received  by  him  subsequent  to 
the  ninth  day  of  December,  1884,  being  the  proceeds  of  the 
checks  or  drafts  above  referred  ta 

It  results  from  these  views  that  the  judgment  of  the  gen- 
eral and  special  terms  should  be  reversed  as  to  the  assignee, 
and  a  new  trial  granted  against  him,  with  costs  to  abide  the 
event  

KMorxABLB  ImRmumnn— iHDOBsiMnT  voa  Oouaamnr. — Tlie  m- 
donemant  of  a  note  for  ooUeotioii  paasM  fooh  titla  to  tho  indonta  ao  will 
giro  him  tho  right  to  foo  in  hit  own  name,  although  ho  paid  nothing  for  Hm 
nolo:  B6berU  t.  Parriah^  17  Or.  683;  hnt  money  reooiTod  bj  an  indoraea  for 
odlMtion  if  held  by  him  in  trait  for  the  indoraer:  Bkim  t.  Botame^  llBLh 
119;  28  Am.  Bop.  429;  oompua  BariUU  t.  lOeU,  81  Conn.  89S;  SS  Am. 
0oa  148. 

Aanomn  iob  the  Burnrr  ov  Cuditobs  takaa  only  tha  ri|^ti  ^  kia 
amignor,  and  ii  affootod  with  oUimi,  lien%  and  oqnitiai  anfbcoeabla  againal 
the  dehtors  Brwm  t.  Braib,  67  Mich.  17;  11  Am.  St  Bop.  648;  aothatprop* 
arly  whioh  doea  not  belong  to  the  debtor  doee  not  paee  to  his  aarignoa  lor  Hia 
benefit  of  erediton:  i/tUiUier  t.  ii^mom  98  N.  a  298;  8  Am.  tk  Bfl|wS8i| 
AmdmHedr.  Bettek^.  6  Allen,  883;  81  Am.  Deo.  766. 
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Hvnuio)  jjTB  Win  cahhot  Ck^MTRAor  with  Bach  Ooool  bgr  the 
law  nor  under  the  itatnte  of  New  York. 

Iv  Hubbard  avd  Wm  Ck>irrRAOT  wan  Back  Onm  as  a  UmuBaiB% 
A  Ck>UB.T  or  Bquitt  Ikquirbs  whether  the  eontraet  waa  (air  and  Jaa^ 
and  equitably  ought  to  be  enforced,  and  adminiatart  reliaf  whwa  hoik 
the  contraot  and  eiroomftanoei  require  it. 

HuBBAiiD  AKD  WiwwL  — CouKXB  or  Bquitt  DO  HOT  BsmrcAiH  JvmoBmh 
now  TO  BNronoa  Hxbb  VoLmraABT  Aeaanfms  not  fonndad  npoa 
any  TaluaUe  eonaideration,  either  in  faror  of  tibo  wife  agaiaat  tha  haa> 
hand,  or  in  hia  faror  againat  the  wife;  but  if  they  are  fair  and  Jual^  and 
hare  been  oonaummated,  a  oonrt  of  eqnitiy  will  nphold  tha 
asoept  ae  againit  creditora. 
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HvnAiTD  AVD  Wm.  —  Ooivtraot  bt  a  Wm  to  Rbpat  Moititb  Which 
ram  HimAin>  Adtahgm  to  DmuT  the  azpenaw  of  honwlf  and  their 
•hildren  will  be  enforced  in  equity,  if  the  hniband  bad  already  paid  her 
a  groai  earn  for  ezpeneea  to  be  applied  in  her  diieretion,  and  ahe  waa 
alio  in  reoeipt  of  an  inoome  from  a  beqoeat  made  by  her  hnsband'e 
father,  which  the  latter  directed  her  to  apply  to  the  maintenance  of  her- 
self  and  her  iesne.  Bnt  her  agreement  to  repay  her  hnaband  will  not 
be  enforced  against  her  adminiatrator,  if  it  if  shown  that  in  her  lifetime 
ahe  expended,  in  the  support  of  herself  and  their  children,  the  entire 
income  which  she  had  received  under  the  will,  and  that  the  debts  owing 
by  her  exceeded  the  amount  collected  by  her  administrator  for  arrsars 
•f  moome  due  her  under  her  will  at  the  time  of  her  death. 

Claim  made  by  plaintiff  against  the  administrator  of  the 
estate  of  his  deceased  wife,  Justina  B.  Hendricks.  The  claim 
was  referred  to  a  referee,  who  found  the  following  facts:  M.  M. 
Hendricks,  father  of  the  plaintiff,  dying  in  May,  1884,  left  a 
will,  which  was  afterwards  admitted  to  probate,  and  which 
provided  for  the  payment  to  plaintiff's  wife  of  certain  portions 
of  the  rents,  issues,  and  income  of  his  estate,  and  which  also 
declared,  ^  it  is  also  my  will  that  whatever  moneys  may  be 
received  by  said  Justina  B.  Hendricks  under  this  clause  are 
to  be  applied  to  the  maintenance  and  support  of  herself  and 
the  issue  by  her  present  husband.*'  In  May,  1884,  the  plain- 
tiff made  an  advance  nominally  to  his  daughter  Rowena, 
but  which  was  really  intended  for  the  use  of  the  mother,  and 
the  daughter  then  executed  and  gave  to  the  father  the  follow- 
ing reoeipt: — 

^  Long  Branch,  May  26, 1888. 

^  Received  from  father  an  advance  of  two  hundred  dollars, 
to  be  repaid  him  from  the  interest  due  mother  when  received 
by  her,  arising  out  of  the  estate  of  M.  M.  Hendricks,  deceased." 
To  the  bottom  of  this  receipt  was  appended  a  statement 
signed  by  Justina  B.  Hendricks,  as  follows:  '*I  ooncur  and 
agree  to  this."  Afterwards,  five  other  advances  were  made  by 
plaintiff  to  his  daughter  Bowena  under  like  circumstances, 
and  lor  each  she  executed  a  receipt  in  the  same  form  as  that 
given  above,  and  having  the  like  approval  and  concurrence  of 
Mrs.  Hendricks.  Mrs.  Justina  B.  Hendricks  died  intestate 
July  18, 1885,  having  prior  to  her  death  received,  under  the 
provisions  of  M.  M.  Hendricks's  will,  three  thousand  dollars. 
After  the  death  of  Mrs.  Hendricks,  her  administrator  received 
the  further  sum  of  12,748.18  for  arrears  of  income  due  under 
the  will  of  M.  M.  Hendricks  at  the  time  of  her  death.  Judg- 
ment was  entered  in  favor  of  the  plaintifll 
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WiUiam  Man,  for  the  appellant. 
Abram  Kling^  for  the  respondent. 

Andbews,  J.  The  advances  made  by  the  plaintiff  to  his 
wife  in  the  summer  of  1884  were  made  for  the  support  of  the 
family,  and  upon  her  written  promise  to  reimburse  the  plain- 
tiff from  the  interest,  when  received  by  her,  **  out  of  the  estate 
of  M.  M.  Hendricks,  deceased."  This  was  the  clear  legal  im- 
port of  the  writing,  interpreted  in  connection  with  the  cir- 
cumstances. The  money  advanced,  though  received  by  the 
daughter,  was  received  for  the  mother.  The  daughter  entered 
into  no  engagement  for  its  repayment.  The  receipts  acknowl- 
edged the  receipt  of  the  sums  advanced,  and  that  they  were  to 
be  repaid  by  the  mother  out  of  the  fund  specified.  They  were 
signed  by  the  daughter,  but  the  mother  undersigned  them, 
and  her  signature  was  preceded  by  the  words, ''  I  concur  and 
agree  to  this.''  The  mother  thereby  entered  into  an  original 
obligation  to  repay  the  advances.  It  was  her  promise,  and 
not  a  promise  of  the  daughter  guaranteed  by  her. 

The  origin  and  nature  of  the  interest  of  Mrs.  Hendricka  in 
the  estate  of  M.  M.  Hendricks,  deceased,  is  explained  by  the 
evidence.  Montague  M.  Hendricks,  the  father  of  the  plaintiff, 
died  in  May,  1884,  leaving  a  large  estate.  By  his  will,  he 
devised  his  real  and  personal  estate  to  trustees,  in  trusty  to 
receive  the  rents,  income,  and  profits  during  the  life  of  his 
wife,  with  directions  to  pay  a  certain  sum  thereout  annually 
to  his  wife,  and  to  distribute  the  remainder  in  equal  parts  to 
five  children  (other  than  the  plaintiff),  and  Jostina  B.  Hen- 
dricks, the  plaintiff's  wife,  but  in  case  of  her  remarriage  after 
the  death  of  the  plaintiff,  her  share  was  to  be  paid  thereafter 
to  her  issue  by  the  plaintiff.  The  provision  in  fbvor  of  Jna- 
tina,  the  wife  of  the  plaintiff,  concludes  as  follows:  '*  It  ia  alao 
my  will  that  whatever  moneys  may  be  received  by  the  said 
Justina  under  this  clause  are  to  be  by  her  applied  to  the  main- 
tenance and  support  of  herself  and  her  issue  by  her  present 
husband."  The  trustees  paid  to  Justina,  during  her  life,  oat 
of  the  income  to  which  she  was  entitled  under  the  will,  the 
sum  of  three  thousand  dollars,  the  first  payment  being  made 
November  5, 1884.  She  died  in  July;  1885,  and  the  trustees 
paid  to  her  administrator,  after  her  death,  12,743.18,  for  income 
which  had  accrued  on  her  share  prior  to  her  death,  bot  which 
had  not  been  paid  over.  It  appears  that  the  relations  between 
the  plaintiff  and  his  wife  were  not  friendly,  and  in  the  fiall  of 
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1884  they  separated  and  lived  apart  until  the  death  of  the 
wife,  the  children  (five  in  number ),  with  one  exception,  re- 
maining with  the  mother,  and  being  supported  by  her.  The 
nature  of  the  difficulty  between  the  parents  is  not  disclosed, 
nor  does  it  appear  under  what  circumstances  the  sepa/ation 
took  place.  The  plaintiff  presented  to  the  administrator  of 
the  wife  a  claim  against  her  estate  for  the  advances  made, 
which  was  referred  under  the  statute,  and  judgment  therefor 
has  been  awarded,  and  the  point  on  this  appeal  respects  the 
right  of  the  plaintiff  to  have  the  contract  made  with  his  wife 
enforced  against  her  estate. 

The  contract  was  void  at  law.  The  common-law  doctrine 
that  husband  and  wife  could  not  contract  with  each  other  has 
not  been  changed  in  this  state  by  legislation  respecting  the 
rights  of  married  women.  The  entire  and  absolute  disability 
of  married  women  to  enter  into  any  legal  contract,  which  was 
a  stobbom  and  inflexible  principle  of  the  common  law,  has, 
indeed,  in  some  respects,  been  modified.  She  may  now,  under 
oor  laws,  purchase  real  and  personal  property,  and  carry  on 
basineas  on  her  own  account,  and,  as  incident  to  these  rights, 
she  may  enter  into  contracts  with  third  persons  for  the  pur- 
chase and  sale  of  property,  or  in  the  prosecution  of  her  sepa- 
rate business,  enforceable  in  a  legal  action,  to  the  same  extent 
as  though  she  was  a/sm«  9ole.  But  the  disability  to  deal  with 
her  husband,  or  to  make  a  binding  contract  with  him,  remains 
unchanged.  Contracts  between  husband  and  wife  are  invalid 
as  contracts  in  the  eye  of  a  court  of  law  to  the  same  extent 
now  as  before  the  recent  legislation:  Yale  v.  Dederer^  18  N.  Y. 
265;  72  Am.  Dec.  603;  White  v.  Wager,  26  N.  Y.  828;  Frecking 
T.  BMandy  68  Id.  422;  Cashman  v.  Henry,  76  Id.  103;  31  Am. 
Bep.  487.  If  any  exception  exists,  it  has  been  created  by  the 
act  of  1887,  not  applicable  to  the  transaction  in  question. 

But  the  doctrine  of  the  unity  of  husband  and  wife,  by  which 
the  legal  existence  of  the  wife  was  deemed  to  be  merged 
in  that  of  her  husband,  preventing  them  from  contracting 
with  each  other  as  if  they  were  two  distinct  persons,  never 
prevailed  in  courts  of  equity.  It  may  be  more  accurate  to 
say  that  courts  of  equity  disregard  the  fiction  upon  which  the 
common  law  proceeded,  and  are  accustomed  to  lay  hold  of 
and  give  effect  to  transactions  or  agreements  between  husband 
and  wife,  according  to  the  nature  and  equity  of  the  case.  A 
eonrt  of  equity  does  not  limit  its  inquiry  to  the  ascertainment 
of  the  fitot  whether  what  had  taken  place  would,  as  between 
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other  persons,  hare  constituted  a  contract,  and  give  relief^  as 
matter  of  course,  if  a  formal  oontract  be  established,  but  H 
further  inquires  whether  the  contract  was  just  and  fair,  atnd 
equitably  ought  to  be  enforced,  and  administers  relief  where 
both  ,the  contract  and  the  circumstances  require  it^  The 
jurisdiction  in  equity  has  been  frequently  exercised  to  enforce 
contracts  or  agreements  for  settlement,  made  between  hus- 
band or  wife  before  or  after  marriage  in  favor  of  the  wifi^ 
whether  made  with  or  without  the  intervention  of  trustees. 
Reference  to  the  cases  will  be  found  in  the  elementary  trea- 
tises. It  has  also  been  exerted,  though  less  frequently,  to  en- 
foroe  agreements  in  favor  of  the  husband  for  a  settlement  out 
of  the  property  of  the  wife,  or  to  charge  her  separate  estate  in 
his  favor:  Cannel  v.  Buelle^  2  P.  Wms.  243;  More  v.  Freeman^ 
Bunb.  205;  LivtngeUm  v.  Livingstanj  2  Johns.  Ch.  637;  Oardr 
ner  v.  Gardner,  22  Wend.  626;  34  Am.  Dec.  840;  2  Kent's 
Com.  167.  But  courts  of  equity  do  not  entertain  jurisdic- 
tion to  enforce  mere  voluntary  agreements  not  founded  upon 
any  consideration,  either  in  favor  of  the  wife  against  the  hoa- 
band  or  in  his  favor  against  the  wife;  but  if  they  have  been 
consummated,  and  are  fair  and  just,  courts  of  equity  will 
uphold  the  transaction,  except  as  against  creditors:  Seade  ▼• 
Livingston,  8  Johns.  Ch.  481;  8  Am.  Deo.  620;  2  Story's  Kq^ 
sees.  986, 1877,  and  oases  cited. 

It  is  insisted,  on  the  part  of  the  appellant,  that  the  agree- 
ment of  Mrs.  Hendricks  to  contribute  out  of  her  estate  to  the 
maintenance  of  herself  and  the  family  is  not  supported  by  any 
consideration,  since  the  law  casts  upon  the  husband  the  daty 
of  maintaining  his  household.    There  is  no  doubt  that  the 
primary  obligation  is  upon  the  husband  to  provide  for  the 
support  of  his  wife  and  their  infant  children,  and  as  between 
the  husband  and  wife,  the  latter  is  not  bound  to  maintain  her 
husband  and  children  during  his  life  out  of  her  separate  prop- 
erty, even  although  his  means  may  be  inadequate:  Hodgee  ▼. 
Hodgene,  4  Clark  &  F.  823;  11  Bligh  N.  R.  62.     But  when  the 
income  of  the  wife  has  been  applied,  with  her  consent,  to  the 
maintenance  of  the  family,  she  can  make  no  claim  for  reim* 
bursement  out  of  the  husband's  estate.     The  question  was 
oonsidered  in  Jaquee  v.  Methodist  Episcopal  Church,  17  Johns. 
648,  8  Am.  Deo.  447,  where  it  was  held  by  the  court  of  errors, 
reviewing  the  decision  of  the  chancellor,  that,  where  the  wife 
agreed  by  parol  before  marriage,  concurrently  with  the  mak* 
ing  of  a  marriage  settlement,  to  defray  the  expenses  of  the 
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family  establishment  out  of  her  separate  estate,  the  husband 
ia  Dot  only  not  accountable  for  the  moneys  received  by  him  of 
bis  wife,  and  expended  for  that  purpose,  but  was  entitled  also 
to  an  allowance  for  all  advances  made  by  him  therefor. 

In  the  present  case,  the  agreement  entered  into  by  the  wife 
y^aSj  in  substance,  to  share  with  the  husband  in  defraying  the 
expenses  of  herself  and  the  family,  and  to  reimburse  him  for 
AdTances  made  by  him  for  her  under  the  arrangement    There 
uras  a  technical  consideration  for  her  promise  in  the  payment 
l>y  the  husband  to  her  of  a  gross  sum  of  money  for  expenses, 
to  be  applied  in  her  discretion,  which  he  was  not  bound  to  do 
under  his  common-law  obligation  to  support  his  wife  and  chil- 
dren.    In  considering  the  equity  of  the  arrangement,  it  is  an 
important  fact  that  the  income  which  the  wife  pledged  for  her 
husband's  reimbursement  came  from  the  bounty  of  her  bus- 
iMtnd's  father,  and  that  it  was  the  intention  of  the  testator  that 
she  should  apply  it  for  the  maintenance  and  support  of  her^ 
self  and  her  children.    It  is  not  necessary  to  decide  whether, 
onder  the  quite  peremptory  terms  of  the  will,  the  wife  took 
the  income  charged  with  a  trust,  enforceable  in  favor  of  the 
children  to  the  extent  necessary  for  their  support  and  mainte- 
nancei  although  there  are  many  authorities  which  at  least 
give  oolor  to  this  contention:  Bonser  v.  Kinnear^  2  Giff.  195; 
Piuhman  v.  FiUiter,  8  Yes.  7;  Leach  v.  Leach,  13  Sim.  804; 
RaikeB  v.  Ward^  1  Hare,  445;  Wood$  v.  WoodB,  1  Mylne  &  C. 
401;  Carryf.  Living,  28  Beav.  644;  CoU  v.  Littlefield,  35  Md. 
439;  Chase  v.  Chaee,  2  Allen,  101.     But  see  Clarke  v.  Leupp, 
88  N.  Y.  228;  and  Byne  v.  Blackburn,  26  Beav.  41. 

If  there  were  no  other  circumstances  bearing  upon  the  gen- 
eral equities  than  those  already  stated,  it  seems  to  us  that  the 
ccmtraet  made  by  the  wife  for  reimbursement  of  the  advances 
made  by  the  husband  was  reasonable  and  just,  and  ought  to  be 
enforced.  There  is  certainly  no  moral  reason  for  forbidding  a 
wife,  having  a  separate  estate,  to  contribute  thereout  to  the 
support  and  maintenance  of  the  family,  or  to  contract  to  do  so 
There  was  sufiBcient  consideration  for  her  agreement  in  this 
case,  and  the  terms  of  the  gift  to  her  in  the  will  of  the  plain- 
tiff's father  imposed  upon  her  a  moral  duty  to  carry  out  his 
intention.  She,  instead  of  the  son  of  the  testator,  received  the 
share  of  the  estate  which,  under  ordinary  circumstances, 
would  have  gone  to  her  husband.  Why  the  son  was  excluded 
from  the  bounty  of  the  father  does  not  appear.    But  we  think 
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iMsti  wete  ollbrad  to  be  shown  on  the  part  of  the  defendiit 
whieh  the  referee  ezeladed,  material  to  the  inquiry  whetfav 
the  eontrsct  in  question  ought  in  equity  to  be  enforced.    Tk 
defimdant  offered  to  prove  that  between  the  time  of  the  sepan- 
tion  of  the  parties,  in  September,  1884,  and  the  death  of  the 
wife,  in  July,  1885,  the  latter  expended  in  the  support  of  hff- 
self  and  her  children  a  sum  exceeding  the  entire  income  t» 
which  she  was  entitled  under  the  will,  including  both  the 
amount  paid  to  her  in  her  lifetime,  and  that  reoeiTcd  by  her 
administrator  after  her  death;  and  further,  that  the  deUi 
owing  by  the  wife  at  her  deooase  exceeded  the  sum  coDeeted 
by  her  administrator  from  the  estate  of  the  tostator,  on  acoooDt 
of  income  accrued  but  unpaid  at  her  decease.     If  the  wile  ex- 
pended for  the  support  of  herself  and  her  family  an  amount 
equal  to  or  exceeding  the  whole  income  which  accrued  to  her 
under  the  will,  there  would  seem  to  be  no  equity  in  the  cltim 
of  her  husband  (or  the  enforcement  of  the  contract  in  questian. 
The  fact  that  he  made  advances  for  the  maintenance  of  his 
&mily,  and  exacted  from  his  wife  a  promise  of  reimbone- 
ment,  gave  him,  we  think,  no  equitable  claim  against  his  wife's 
estoto,  under  the  circumstances  offered  to  be  proved.     His  ad- 
vances, under  those  circumstances,  oaght  to  be  treated  u  if 
made  in  fulfillment  of  his  general  marital  obligations.    We 
think  both  facts  were  competent  as  bearing  upon  the  equity  of 
enforcing  the  contract.   Whether  the  wife  actually  applied  mit 
of  her  own  means,  in  support  of  the  family,  a  sum  equal  to  or 
greater  than  the  income  which  accrued  to  her  under  the  will, 
or  obtained  supplies  in  part  on  her  own  credit,  contracting 
debto  therefor,  which  were  unpaid  at  lier  death  and  became  a 
charge  on  her  estate,  is  not  material.    In  either  case  there 
would  be  no  equity  in  the  plaintiff's  claim. 

The  fact  that  this  is  not  a  proper  proceeding  for  ascertain- 
ing the  debts  owing  by  Mrs.  Hendricks  at  her  death  is  unim- 
portant. The  creditors  will  not,  it  is  true,  be  bound  by  anj 
adjudication  as  to  their  debto  in  this  proceeding.  But  tbe 
plaintiff  having  presented  his  claim  and  demanded  judgment 
therefor  against  the  estate  of  his  wife,  it  was  competent  for  the 
administrator,  in  answer  thereto,  to  show  any  facte  whieh 
tend  to  prove  that  it  has  no  legal  or  equiteble  foundation. 

W^e  think  the  judgment  of  the  general  and  special  terms 
should  be  reversed,  and  the  case  remitted  to  the  surrogate  tu 
fhrther  proceedings. 
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SuaBAUD  AMD  Wivi  —  OomTBACTi  BR  WW.  »Tb6  fobJMt  of  oontnclt 
between  bubAiid  md  wif«  nndtr  the  American  ttatatet  it  diseaned  in  note 
ke  JEdnAnDtote  T.  Fratker,  99  Am.  Dea  699-601.  A  deed  direotly  from  hiM- 
biuid  to  wife^  or  from  wile  to  hnsband^  vests  the  eqnitable  title  in  lier  or 
lum,  eTen  though  each  deed  is  void  at  law;  7\tmerr.  Shaw^  96  Mo.  22;  9  Am* 
8*^  Rep.  819,  and  particularly  note  323-326,  upon  the  snbjeiBt  of  conveyancea 
from  a  wife  to  her  bntband.  So  a  conveyance  by  a  hnaband  to  hie  wife  of 
swttlty  held  by  them  as  tenants  by  entireties  is  ralid:  JBn^eart  r.  Keptett  IIS 
Ind.  34;  10  Am.  St  Rep.  94;  bnt  eee  Manning  r.  Fippen,  86  Ala.  857;  II 
Am.  St.  Rep.  46,  and  note;  Corcoran  v.  Corcoran^  119  Ind.  138;  12  Am.  St. 
Rep.  390^  and  note. 

Ib  the  case  of  Munger  r.  Babiridge,  41  Kan.  236,  13  Am.  St  Rep.  278»  it 
IS  anid  that  **  the  right  of  the  husband  to  act  as  the  agent  of  his  wife,  and  to 
eoptmct  with  her,  has  been  repeatedly  recognixed  in  this  state,  and  it  has 
been  held  that  the  conveyance  of  real  estate  directly  from  the  husband  to  the 
wrife  wonld  be  upheld,  so  far  as  it  was  equitable  to  uphold  the  same  ";  eiting 
Aorder  ▼•  Harder,  23  Kan.  891;  33  Am.  Rep.  167. 


Beaver  v.  Beaver. 
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Tsovn.— To  OoRSTiTux  ah  Exfrsss  Trust,  there  mutt  be  either  an 
plicit  declaration  of  trust,  or  oircumstancee  which  show  beyond  a 
■enable  doubt  that  a  trust  was  intended  to  be  created. 

Trott  gauhot  bk  Impubd  from  thb  Merb  DBPosmiio  or  Mombtb  nr  a 
Bank  by  one  person  in  the  name  of  another. 

Out. — To  Constitutb  a  Valid  Gift,  there  must  be,  on  the  part  of  the 
donor,  an  intent  to  give  and  a  delivery  of  the  thing  given  to  or  for  the 
donee  in  pursuance  of  such  intent,  and,  on  the  part  of  the  donee,  accept- 
ance. The  delivery  may  be  symbolical  or  actuaL  In  the  case  of  bonds 
and  choses  in  action,  the  delivery  of  the  instrument  which  represents  the 
debt  is  a  gift  of  the  debt,  if  this  is  the  intention;  and  where  the  debt  is 
that  of  the  donee,  the  delivery  may  be  accomplished  by  a  receipt  acknowl- 
edging payment 

OlFTB.  — Thb  Aocbptabcb  of  a  Gift  mat  bb  Implibd  where  the  gift  is 
otherwise  complete,  and  is  beneficial  to  the  donee. 

Gift  from  a  Father  to  his  Son  will  not  be  Implied  from  thb  Deposit 
IB  Bank  of  moneys  by  the  father  in  the  name  of  the  latter,  of  which 
the  son  never  had  any  knowledge,  if  the  father  did  not  at  the  time 
of  the  deposit  make  any  declaration  of  his  intention,  and  he  then  re- 
ceived a  pass-book,  the  possession  and  presentation  of  which,  by  the 
rules  of  ^e  bank,  known  to  the  depositor,  were  made  evidence  of  the 
right  to  draw  the  deposit,  and  such  rules  further  declared  that  no  person 
had  any  right  to  payment  of  any  part  of  the  principal  or  interest  with- 
eot  presenting  the  pass-book. 

AcnoN  bj  plaintifr,  as  executor  of  Aziel  O.  Beaver,  against 
the  Ulster  County  Savings  Institution,  to  recover  moneys  de- 
posited with  it.  After  the  commencement  of  the  action  the 
adminifitratora  of  John  0.  Beaver  were  substituted  as  defend- 
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ants  in  place  of  the  bank,  they  claiming  the  money  as  a  part 
of  his  estate.  The  bank  paid  the  money  into  court.  The 
moneys  in  controversy  constituted  two  deposits,  the  firs't  of 
which  was  made  July  5,  1866,  and  the  second  on  October  Sth, 
in  the  same  year.  The  first  deposit  was  made  by  John  0.  Bea- 
*  ver  in  person,  and  the  moneys  deposited  belonged  to  him. 
Aziel  G.  Beaver  was  the  son  of  John  0.  Beaver,  and  in  1866 
was  residing  with  his  father,  and  was  seventeen  years  of  age. 
The  deposit  was  made  by  John  in  the  name  of  Aziel.  The 
rules  of  the  bank  required  that  the  depositor  making  the  first 
deposit  should  subscribe  a  declaration  of  his  assent  to  the  by- 
laws. When  the  deposit  was  made,  the  treasurer  presented  to 
John  0.  Beaver  a  declaration  as  follows:  *^  I,  Aziel  O.  Beaver, 
of  Esopus,  Ulster  County,  hereby  request  the  ofiBcers  of  the 
Ulster  County  Savings  Institution  to  receive  from  me  $854 
and  open  an  account  with  me."  This  declaration  John  0. 
Beaver  signed  with  his  own  name.  The  savings  bank  then 
entered  upon  its  books  an  account  with  the  following  heading: 
*'  Dr.  Ulster  County  Savings  Bank,  in  account  with  Ariel  Bea- 
ver," and  credited  said  Aziel  with  a  deposit  of  $854.  Under 
the  name  of  Aziel  Beaver  the  words  '*  payable  to  John  O.  Bea« 
yer  "  had  originally  been  written.  Pass-books  were  issued  and 
delivered  to  John  0.  Beaver  with  a  similar  entry,  and  also 
having  originally  written  the  words  "  payable  to  John  O.  Bea- 
ver," and  these  words,  "payable  to  John  0.  Beaver,"  were 
erased  from  the  pass-book  and  also  from  the  account  on  the 
bank-book  before  the  pass-pook  was  delivered,  but  there  was  no 
evidence  to  show  how  they  came  to  be  written  in  the  first  in- 
stance, nor  at  whose  suggestion,  nor  under  what  circumstances 
they  were  erased.  The  son  died  in  1886,  leaving  a  wifis,  but 
no  children.  The  father  died  in  1888,  having  retained  the 
continuous  possession  of  the  pass-books  until  his  death,  ano 
having,  in  April,  1867,  drawn  $27.29  from  the  account,  and 
receipted  therefor  in  his  own  name.  It  did  not  appear  that 
Aziel  ever  had  possession  of  the  pass-book,  or  knew  of  its  ex- 
istence or  of  the  deposit  In  May,  1870,  he  opened  an  indi- 
vidual  account  with  the  same  bank  in  his  own  name,  which 
continued  until  March,  1886.  John  0.  Beaver  had  eight  or 
nine  pass-books  in  the  bank,  representing  deposits  made  in  the 
names  of  other  persons.  One  of  the  rules  of  the  bank  was, 
^  drafts  may  be  made  personally  or  by  the  order  in  writing  of 
the  depositor  (if  the  institution  have  the  signature  of  the 
party),  or  by  latter's  attorney,  duly  authenticated,  but  no  per- 


Koy.  1889.]  Beaveb  v.  Beavsb.  583 

Bon  shall  have  the  right  to  demand  any  part  of  his  principal 
or  interest  without  presenting  the  original  book,  that  such  pay- 
ment may  be  entered  therein."  There  was  also  another  rule 
of  the  bank,  stating  that  *'  although  the  institution  will  en- 
deavor to  prevent  fraud  or  imposition,  yet  all  payments  of 
persons  presenting  the  pass-books  issued  by  it  shall  be  valid 
payments  to  discharge  the  institution."  Both  rules  were  printed 
in  the  pass-book.  Judgment  was  entered  by  the  trial  court 
in  flavor  of  the  plaintiff,  and  was  a£5rmed  by  the  general  term 
on  appeal. 

A.  T.  Clearwater^  for  the  appellant. 

jP.  Zr.  Westbrookf  for  the  respondent. 

Ahdrews,  J.  It  is  found  that  the  money  with  which  John 
O.  Beaver  made  the  deposit  of  $854.04,  July  5,  1866,  belonged 
to  him.  The  inference  that  the  deposit,  1145.96,  made  Octo- 
ber 5,  1866,  was  also  made  by  him  from  his  own  means,  does 
not  admit  of  reasonable  question.  The  pass-book  was  at  all 
times  in  his  possession.  Concurrently  with  the  last  deposit, 
the  amount  was  entered  therein.  It  is  afiBrmatively  shown 
that  Aziel,  who  was  then  a  minor,  lived  with  his  father,  and 
had  no  money  of  his  own,  and  the  circumstances  are  quite 
satisfactory  to  show  that  he  never,  at  any  time  during  his  life, 
knew  of  the  bank  account.  The  question  in  the  case  turns 
upon  the  legal  effect  of  the  deposit,  made  in  connection  with 
the  attendant  and  subsequent  circumstances.  If  they  estab- 
lish either  a  trust  in  favor  of  Aziel  as  to  the  $854.04,  deposited 
July  5,  1866,  or  a  gift  of  the  fund  deposited,  then  clearly  the 
Bubsequent  deposit  would,  in  the  absence  of  explanation,  be 
impressed  with  the  same  character,  and  be  governed  by  the 
same  rules.  On  the  other  hand,  if  the  first  deposit  was  not 
affected  with  any  trust,  and  was  not  a  gift,  neither  is  the  last 
one.  Both  were  the  property  of  John  0.  Beaver,  or  both  the 
property  of  the  son,  either  by  a  beneficial  or  legal  title. 

The  trial  court  seem  to  have  sustained  the  transaction  as  a 
gift,  but  at  the  same  time  refused  to  find  that  there  was  no 
trust  There  is  no  warrant  under  the  decisions  of  this  court 
to  uphold  the  deposit  of  July  5,  1866,  as  a  trust.  The  case  of 
Martin  v.  Funk,  75  N.  Y.  184,  81  Am.  Rep.  446,  established  a 
trust  in  favor  of  the  claimant  in  that  case  in  respect  of  a  fund 
deposited  by  another  in  a  savings  bank  to  his  own  credit,  in 
trust,  for  the  former,  the  latter  taking  from  the  bank  at  the 
time  a  pass-book,  in  which  the  account  was  entered  in  the 
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same  way.  Tha  coart  applied  the  doctrine  that  the  owner  of 
a  fund  may,  by  an  unequivocal  declaration  of  trust,  impress  it 
with  a  trust  character,  and  thereby  convert  his  absolute  legal 
title  into  a  title  as  trustee  for  the  person  in  whose  favor  the  trust 
is  declared.  There  was  no  declaration  of  trust,  in  this  case,  in 
terms,  when  the  deposit  of  July  5,  1866,  was  made,  nor  at  any 
time  afterwards,  and  none  can  be  implied  from  a  mere  deposit 
by  one  person  in  the  name  of  another.  To  constitute  a  trust, 
there  must  be  either  an  explicit  declaration  of  trust,  or  cir- 
cumstances which  show  beyond  reasonable  doubt  that  a  trust 
was  intended  to  be  created.  It  would  introduce  a  dangerous 
instability  of  titles  if  anything  less  was  required,  or  if  a  volun- 
tary trust  inter  vivos  could  be  established,  in  the  absence  of 
express  words,  by  circumstances  capable  of  another  construc- 
tion, or  consistent  with  a  different  intention:  Young  r*  Ytmngf 
SO  N.  Y.  488,  86  Am.  Rep.  634,  and  cases  cited. 

The  plaintiff's  title  to  the  fund  must  depend,  therefore, 
upon  the  question  of  gift.  The  elements  necessary  to  consti- 
tute a  valid  gift  are  well  understood,  and  are  not  the  subject 
of  dispute.  There  must  be  on  the  part  of  the  donor  an  intent 
to  give  and  a  delivery  of  the  thing  given  to  or  for  the  doaeSi 
in  pursuance  of  such  intent;  and  on  the  part  of  the  donee,  ao- 
ceptance.  The  subject  of  the  gift  may  be  chattels,  choses  in 
action,  or  any  form  of  personal  property,  and  what  oonatitates 
a  delivery  may  depend  on  the  nature  and  situation  of  the  IJiing 
given.  The  delivery  may  be  symbolical  or  actual,  that  is,  by 
actually  transferring  the  manual  custody  of  the  chattel  to  the 
donee,  or  giving  to  him  the  symbol  which  represents  posses- 
sion. In  case  of  bonds,  notes,  or  choses  in  action,  the  delivery 
of  the  instrument  which  represents  the  debt  is  a  gift  of  the 
debt,  if  that  is  the  intention;  and  so,  also,  where  the  debt  is 
that  of  the  donee,  it  may  be  given,  as  has  been  held,  by  the 
delivery  of  a  receipt  acknowledging  payment:  Wesierio  v.  D$ 
Witt,  36  N.  Y.  840;  98  Am.  Dec.  517;  Gray  v.  Barton,  65  N.  Y. 
72;  14  Am.  Rep.  181;  2  Schouler  on  Personal  Property,  sees. 
66  et  seq.  The  acceptance  also  may  be  implied  where  the  gift^ 
otherwise  complete,  is  beneficial  to  the  donee.  But  delivery 
by  the  donor,  either  actual  or  constructive,  operating  to  divest 
the  donor  of  possession  of  and  dominion  over  the  thing,  is  a 
constant  and  essential  factor  in  every  transaction  which  takes 
effect  as  a  completed  gift  Anything  short  of  this  strips  it  of 
the  quality  of  completeness  which  distinguishes  an  intention 
to  give,  which  alone  amounts  to  nothing,  from  the  consum- 
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mated  act,  which  changes  the  title.  The  intention  to  give  if 
often  established  bj  most  satisfactory  evidence,  although  the 
gift  fails.  Instruments  may  be  ever  so  formally  executed  by 
the  donor^  purporting  to  transfer  title  to  the  donee,  or  there 
may  be  the  most  explicit  declaration  of  an  intention  to  give,  or 
of  an  actual  present  gift,  yet  unless  there  is  delivery  the  inten- 
tion is  defeated.  Several  cases  of  this  kind  have  been  recently 
considered  by  this  court:  Young  v.  Yaungj  80  N.  Y.  438;  36 
Am.  Rep.  634;  Jaek$on  v.  Twentythird  Street  Ry  Co.,  88  N.  Y. 
620;  In  re  Crawford,  113  Id.  560. 

We  are  of  opinion  that  there  is  lacking  in  this  case  two  of 
the  essential  elements  to  constitute  a  gift  by  John  0.  Beaver 
to  his  son  of  the  money  deposited  July  6^  1866,  viz.,  an  intent 
to  give  and  a  delivery  of  the  subject  of  the  alleged  gift.  The 
only  evidence  relied  upon  to  establish  an  intent  on  the  part 
of  the  father  to  make  a  gift  to  his  son  is  the  transaction  at  the 
bank  on  the  day  the  deposit  was  made,  in  connection  with  the 
relation  between  the  parties.  There  is  no  proof  of  any  oral 
statement  made  by  the  father  on  that  occasion  disclosing  an 
intention  to  make  a  gift,  and  not  a  scintUla  of  evidence  that 
afterwards,  during  the  twenty  years  which  elapsed  before  the 
eon's  death,  the  father  made  any  declaration  or  in  any  way 
recognized  that  the  money  belonged  to  the  son,  or  had  been 
given  to  him.  Evidence  offered  on  the  part  of  the  defendant 
of  declarations  of  John  0.  Beaver,  made  on  the  day  of  the 
deposit  and  afterwards,  inconsistent  with  the  theory  of  an  in- 
tent to  give  the  money  to  Aziel,  were  excluded  on  the  objec- 
tion of  the  plaintiff.  The  acts  of  John  0.  Beaver  after  the 
account  was  opened  tend  strongly  to  negative  the  claim  that 
the  money  was  deposited  with  intent  to  give  it  to  the  son. 
The  drawing  out  of  the  interest  by  John  0.  Beaver  on  one 
occasion,  his  retention  of  the  pass-book  for  twenty-two  years, 
and  procuring  it  to  be  written  up  from  time  to  time,  the  fact 
that  the  son,  so  far  as  appears,  never  was  informed  of  the 
existence  of  the  account,  are  strong  indicatio  :s  that  John  0. 
Beaver  did  not  make  the  deposit  in  the  son's  name  with  in- 
tent to  make  a  present  gift  of  the  money.  The  father  dealt 
with  the  account  as  his  own,  and  if  the  control  he  exercised 
over  it  during  the  minority  of  Aziel  could  be  reasonably  ex- 
plained on  the  theory  that  he  acted  as  the  natural  guardian 
of  the  son,  no  such  explanation  is  possible  as  to  the  sixteen 
years  of  the  life  of  the  son  after  he  reached  his  majority. 

The  trial  court  having  found  that  there  was  a  consummated 
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gift,  which,  of  course,  includes  a  finding  of  an  intent  to  give, 
this  court  is  concluded  from  reviewing  the  finding,  if  thert 
was  any  competent  and  sufiicient  evidence  to  support  it.  The 
form  of  the  account  is  the  essential  fact  upon  which  the  plain- 
tiff relies.  It  may  be  justly  said  that  a  deposit  in  a  aavings 
bank  by  one  person  of  his  own  money  to  the  credit  of  another 
is  consistent  with  an  intent  on  the  part  of  the  depositor  to 
give  the  money  to  the  other.  But  it  does  not,  we  think,  of 
itself,  without  more,  authorize  an  affirmative  finding  that  the 
deposit  was  made  with  that  intent,  when  the  deposit  was  to  a 
new  account,  unaccompanied  by  any  declaration  of  intention, 
and  the  depositor  received  at  the  time  a  pass-book,  the  pos- 
session and  presentation  of  which,  by  the  rules  6f  the  bank, 
known  to  the  depositor,  is  made  the  evidence  of  the  right  to 
draw  the  deposit.  We  cannot  close  our  eyes  to  the  well-known 
practice  of  persons  depositing  in  savings  banks  money  to  the 
credit  of  real  or  fictitious  persons,  with  no  intention  of  divest- 
ing themselves  of  ownership.  It  is  attributable  to  various 
reasons, — reasons  connected  with  taxation;  rules  of  the  bank 
limiting  the  amount  which  any  one  individual  may  keep  on 
deposit;  the  desire  to  obtain  high  rates  of  interest  where  there 
is  a  discrimination  based  on  the  amount  of  deposits;  and  the 
desire  on  the  part  of  many  persons  to  veil  or  conceal  from 
others  knowledge  of  their  pecuniary  condjtion. 

In  most  cases  where  a  deposit  of  this  character  is  made  as 
a  gift,  there  are  contemporaneous  facts  or  subsequent  declara- 
tions by  which  the  intention  can  be  established,  independently 
of  the  form  of  the  deposit.  We  are  inclined  to  think  that  to 
infer  a  gift  from  the  form  of  the  deposit  alone  would,  in  the 
great  majority  of  cases,  and  especially  where  the  deposit  was 
of  any  considerable  amount,  impute  an  intention  which  never 
existed,  and  defeat  the  real  purpose  of  the  depositor.  The 
relation  of  father  and  son  does  not  in  this  case,  we  think, 
strengthen  the  plaintiff's  case.  It  may  be  true  that,  as  be- 
tween parent  and  child,  a  presumption  of  a  gift  may  be  raised 
from  circumstances,  where  it  would  not  be  implied  between 
strangers:  Ridgway  v.  English,  22  N.  J.  L.  409.  But  where  a 
deposit  is  made  in  the  name  of  another,  without  any  inten- 
tion on  the  part  of  the  depositor  to  part  with  his  title,  he  would 
be  quite  likely  to  select  a  member  of  his  own  family  to  repre- 
sent the  account,  and  in  this  case  this  is  the  natural  explana- 
tion of  the  transaction.  The  circumstance  of  the  erasure  in 
the  declaration  signed  by  John  0.  Beaveri  and   also  in  the 
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account  on  the  books  of  the  bank  of  the  words,  ^  payable  to 
John  0.  Beaver/'  throws  no  light  npon  the  actnal  intention. 
If  they  were  originally  inserted  at  the  suggestion  of  John  0. 
Beaver,  it  would  seem  to  imply  that  when  he  went  to  the  bank 
be  did  not  intend  to  part  with  the  control  of  the  money,  and 
it  is  scarcely  presumable  that  he  changed  his  intention  at  the 
▼ery  time  of  making  the  deposit.  IS  the  words  were  inserted 
by  the  treasurer  without  authority,  he  may  have  erased  them 
BO  as  to  leave  no  evidence  of  an  intent  to  evade  the  law  or  the 
mles  of  the  bank  in  respect  to  deposits;  or  he  may  have  done 
it  for  some  other  unexplained  reason.  Again,  it  is  possible 
that  John  0.  Beaver  desired  that  the  fond  should  be  placed  so 
that  it  could  be  drawn  on  presentation  of  the  pass-book,  with- 
out the  necessity  of  a  written  order,  and  the  erasure  was  made 
for  this  reason.  In  short,  the  reason  for  the  insertion  of  the 
words  in  the  first  instance,  and  their  subsequent  erasure,  is 
matter  of  speculation  merely,  and  does  not  aid  in  the  inter- 
pretation of  the  main  transaction. 

There  was  not  only  a  failure  to  prove  an  intent  on  the  part 
of  John  O.  Beaver  to  make  a  gift,  but  the  case  is,  we  think, 
equally  defective  on  the  part  of  delivery.  The  declaration 
and  request  drawn  by  the  treasurer  ran  in  the  name  of  Ariel, 
as  did  the  promise  recited  to  abide  by  the  rules  of  the  bank. 
But  it  was  signed  by  John  O.  Beaver  in  his  own  name,  and 
not  as  agent  for  Aziel,  and  in  law  was  his  request  and  his 
promise.  John  O.  Beaver  took  and  retained  possession  of  the 
pass-book  on  which  the  rules  were  printed.  The  rules  pre- 
scribed the  undertaking  of  the  bank  and  the  conditions  to  be 
observed  by  depositors  in  requiring  payment  Under  these 
rules  John  0.  Beaver  had  the  exclusive  dominion  over  the 
account,  and  the  exclusive  right  to  draw  upon  it  so  long  as  he 
retained  the  pass-book.  It  was  his  signature  that  the  bank 
had,  and  not  that  of  Aziel,  and  the  rule  authorizing  drafts  by 
the  depositor  only  applies  when  the  bank  has  his  signature. 
But  the  rule  also  prescribed  that  '*  no  person  shall  have  the 
right  to  demand  any  part  of  his  principal  or  interest  without 
producing  the  original  book  that  such  payments  may  be  en- 
tered thereon";  and  also  that  "all  payments  to  persons  pro- 
ducing the  pass-books  shall  be  valid  payments  to  discharge 
the  institution."  Under  these  rules  Aziel  was  never  in  a  situ- 
ation to  control  the  account,  while  John  O.  Beaver  had  com- 
plete authority  over  the  fund  at  all  times.  If  John  O.  Beaver 
had  delivered  the  pass-book  to  Aziel  with  intent  to  give  him 
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the  depodty  there  would  have  been  a  constmctiye  delivery  of 
the  subject  of  the  gift:  In  r«  Crawford^  fupro.  Bat  he  never 
did  this  or  any  equivalent  act. 

We  think,  for  the  reasons  stated,  that  the  plaintiff  faQed  to 
establish  a  gift,  or  to  justify  a  finding  of  a  gift  The  queetioii 
of  gifts,  in  connection  with  deposits  of  savings  banks,  has  of 
late  years  been  frequently  considered  by  the  courts  in  various 
states.  The  preponderance  of  authority  seems  to  be  in  &vor 
of  the  views  we  have  expressed:  Robinson  v.  jBin^,  72  Me.  140; 
89  Am.  Rep.  308;  Burton  v.  Bridgeport  Sav.  Bankj  62  Conn. 
398;  52  Am.  Rep.  602;  Marey  v.  Amazeen,  61  N.  H.  181;  60 
Am.  Rep.  320;  Schick  v.  OroU,  42  N.  J.  Eq.  852;  SeoU  v.  Berk- 
shire Co.  Sav.  Banky  140  Mass.  167;  Am.  db  Eng.  Ency.  fd  Law,' 
tit.  Gifte,  and  notes. 

The  cases  of  Howard  v.  Savings  Bank,  40  Vt  697,  BUudd  v. 
Locke,  62  N.  H.  238,  and  Gardner  v.  Merritt,  82  Md.  78,  8  Am. 
Rep.  115,  go  furthest  towards  sustaining  transactions  similar 
to  the  one  in  question,  as  gifts,  of  auy  we  have  noticed,  but 
they  are  distinguishable  in  material  respects  from  this. 

Our  conclusion  is,  that  the  cause  of  action  in  this  oase  was 
not  made  out,  and  the  judgment  should  therefore  be  reversed, 
and  a  new  trial  ordered. 


GiiTS,  THX  Ebsbntial  Elbmskts  or.  —  Ab  to  the  essentials  of  a 
hOer  vkfOi  or  causa  morti$:  AfpecU  qf  Walsh,  122  Pa.  St.  177;  9  Am.  81.  Repw 
S3,  and  particularly  cases  died  in  note  87,  88;  Drem  t.  Hagerty,  81  Mo.  2S1; 
10  Am.  St  Rep.  2bfi,  and  note.  Where  a  father  set  taput  certain  bonds  as  a 
gilt  to  his  daughter,  hot  never  aotoaUy  delivered  them  to  her,  retaining 
at  her  request  for  safe-keeping,  there  was  nothing  to  make  tho 
valid  as  a  gift:  ^%im2etY  T.  ^fafufy,  46  Ohio  St.  108.  But  a  deposit  of  moMj 
by  a  father  in  his  daughter's  name,  intending  that  snoh  deposit  should  operate 
as  a  gift  to  her,  is  a  valid  gift,  if  she  assented  to  the  transaotioii  upon  being 
notified  thereof:  Smith  v.  Ossipee  etc  Bank,  64  K.  H.  228;  10  Am.  BL  Rep^ 
400,  and  analogous  cases  cited  in  note  403. 

Trusts.  —  In  California,  an  express  trust  can  only  be  oreated  by  a  writing 
subscribed  by  the  party  creating  it:  Barr  v.  0*D<mnell,  76  CaL  469;  0  Am. 
St.  Rep.  242,  and  note  246,  as  to  the  creation  of  trusts  by  paroL 

In  Wiseman  v.  Bailor,  69  Tex.  69,  where  a  creditor  aooepted  a  deed  absiH 
hite  upon  its  faoe  from  his  debtor,  with  a  parol  naderstaading  and  agreement 
by  and  between  the  parties  that  when  the  land  woold  bring  the  highest  price 
the  creditor,  grantee,  should  sell  it,  and  after  paying  himself,  torn  over  the 
balance  to  the  debtor,  grantor,  it  was  held  that  such  parol  agreement  oonld 
be  enforoed  against  the  grantee  after  he  had  sold  ttis  land,  a^  paid  off  the 
debt  against  it. 
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MoGann  V.  Sixth  Aybnub  Railroad  Gompaht. 
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VaouoiiKa— Railboap's  Lubilitt  iob  Wroho  of  OoinyiroiOB.  —  If  « 
MBdador  of  a  ttreet-railrood  advuioM  in  a  threatoning  mamior  towards 
and  kieks  at  a  boy  who  u  trespasnng  on  the  platform  of  tho  ear,  and  the 
hoj^  to  aToid  tho  kick,  jumps  oif  the  platfomit  landing  in  the  middle  of 
another  traok  of  the  same  railway,  where  he  ie  ran  over  by  another  car 
belonging  to  the  earoe  company,  which  waa  ninning  at  an  nnlawfol 
apoed,  the  corporation  ia  answerable  for  the  injnriea  thus  received  by  the 
boy,  thoogh  the  boy  did  not  see  nor  look  for  the  car  by  which  he  waa 
mjvred.  Except  for  the  act  of  the  conductor,  the  haste  of  the  boy 
would  aeem  heedless,  and  his  omission  to  look  for  the  approaching  car 
would  afford  eridence  of  carelessness;  bat  his  oondnet  has  to  be  weighed 
with  that  of  the  oondnctor;  and  whether  the  boy  was  in  fact  inflnenced 
by  tho  threat  of  assanlt^  and  how  far  the  obedience  to  the  instinct  of 
■df-preoenration  from  a  viaible  danger  ahoold  ezcose  the  failare  to  look 
lor  anolhor  not  then  before  him,  were  qneations  for  the  jory. 

AcnoH  to  recover  for  injnrieB.  The  evidence  on  the  part 
of  tiie  plaintiff  tended  to  show  that  in  crossing  Sixth  Avenue,  in 
New  York  City,  he  found  his  way  blocked  by  a  car  which  had 
stopped  on  the  track  nearest  to  him,  and  to  get  out  of  the  way 
of  a  passing  truck,  he  jumped  upon  the  rear  platform  of  the 
car,  and  attempted  to  cross  it  While  doing  so,  the  conductor 
kicked  at  him,  and  to  avoid  the  kick,  he  jumped  from  the 
platform,  and  landed  in  the  center  of  another  track,  where  he 
waa  struck  and  knocked  down  by  the  horses  of  another  car  of 
the  defendant  moving  at  an  unusual  rate  of  speed.  After  this 
evidence  had  been  received,  the  court  directed  that  a  judg- 
ment of  nonsuit  be  entered  against  the  plaintiff.  A  motion 
for  a  new  trial  was  afterwards  made  and  denied,  and  the  gen- 
eral term,  on  appeal,  afSrmed  the  judgment  of  nonsuit  and 
the  order  denying  a  new  triaL 

Jame$  C.  Foley^  for  the  appellanti 
D.  M.  Porter^  for  the  respondent. 

Dahvobth,  J.  This  appeal  must  prevail.  There  was,  in 
the  first  instance,  on  the  part  of  the  plaintiff,  evidence  of  a 
coDcluf^ve  nature,  and  which,  if  credible,  would  amount  to 
proof  of  the  negligence  alleged  in  the  complaint  as  ground  of 
defendant's  liability.  The  place  of  injury  was  a  public  street, 
and  the  defei&danf  s  car  was  running  up-town  at  an  unlawful 
speed.  The  way  was  thus  made  dangerous  to  a  wayfiirer,  the 
horses  themselves  rendered  less  manageable,  and  the  car  more 
diflBcuIt  to  stop.    There  was  also  evidence  of  the  same  nature, 
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derived  from  positive  testimony  and  circumstances  a1 
the  transaction,  from  which  it  might  be  inferred  that  the 
plaintiff  failed  in  no  degree  to  exercise  ordinary  care.  He 
was  technically  a  trespasser  upon  another  car  of  the  defend- 
ant, a  down-town  car,  but  then  standing  at  the  crossing,  ftr 
he  went  upon  it,  not  intending  to  be  a  passenger,  but  to  cross 
its  platform,  in  order  to  escape  a  truck  which  seemed  coming 
down  upon  him.  At  that  instant,  the  conductor  of  the  down- 
town car  stepped  towards  him  in  a  threatening  manner,  and 
kicked  at  him,  and  the  boy,  to  avoid  the  kick,  jumped  from 
the  platform.  He  did  not  see  the  car  coming  up;  nor  did  he 
look  for  it;  he  alighted  in  the  middle  of  its  track,  and  was  run 
over.  Except  for  this  act  of  the  conductor,  the  haste  of  the  boy 
would  seem  heedlessness,  and  his  omission  to  look  for  an  ap- 
proaching car  afford  such  evidence  of  carelessness  as  would  be 
quite  persuasive.  But  his  conduct  is  to  be  weighed  with  that 
of  the  conductor;  and  for  the  act  of  the  conductor  the  defend- 
ant is  responsible:  Clark  ▼.  New  York  etc,  R.  R.  Co,<t  40  Hun, 
605;  lis  N.  Y.  670.  Whether  the  boy  was  in  fact  influenced 
by  the  threatened  assault,  and  how  far  obedience  to  the  in- 
stinct of  self-preservation  from  a  visible  danger  should  excuse 
his  failure  to  look  for  another  not  then  before  him,  were  ques^ 
tions  for  the  jury.  The  defendant  could  not  escape  the  con- 
sequences of  its  own  negligence  by  pointing  to  an  act  of  the 
boy  contributing  to  the  accident,  if  his  conduct  was  induced 
by  the  defendant,  nor  could  the  latter  have  the  benefit  of  the 
boy's  misjudgment  or  want  of  judgment,  if  the  act  of  its  agent 
threw  him  off  his  balance.  The  act  of  the  conductor  was  not 
only  a  rude  command  to  leave  the  car,  but,  as  the  result  shows, 
was  ill-timed.  This  seems  to  have  been  the  view  of  the  learned 
trial  judge,  for  at  the  end  of  the  plaintiff's  case  he  denied  the 
defendant's  motion  for  a  nonsuit,  and  it  went  into  evidence. 

At  the  conclusion  of  testimony  from  both  parties,  however, 
on  motion  of  defendant's  counsel,  he  directed  a  verdict  for  de- 
fendant. In  this  there  was  error.  The  defendant's  evidence 
was  of  no  higher  degree  than  that  of  the  plaintiff,  and  at  most 
conflicted  with  it.  Both  depended  upon  the  recollection  and 
veracity  of  actors  and  eye-witnesses,  and  whatever  might  have 
been  the  opinion  of  the  court  as  to  its  relative  value,  it  wtf 
the  right  of  the  plaintiff  to  have  the  whole  submitted  to  the 
consideration  of  the  jury.  As  that  right  was  denied,  the  judg- 
ment should  be  reversed,  and  a  new  trial  granted,  with  costs 
to  abide  the  event 
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Carsisb  of  PAflBBffGSBa  II  UaUe  for  th«  malioioiiii,  winfal*  or  wutoii  aeli 
«f  a  tfondnetor  iipoD  one  of  iti  tniii^  who  injiirot »  penon.  altiioiii^  raoli 
poraoa  is  in  faet » trapoaaer  npon  the  train:  Akhimm  etc.  i?.  &  0a.  t.  Oamtat 
38  Knn.  606;  6  Am.  St.  Rep.  780;  ffardmbergh  t.  8L  Paml  etcB^p  Oo.,^ 
Minn.  3;  12  Am.  St.  Rep.  610.  Rat  the  act  oommitted  by  the  condaotor 
moat  have  been  done  within  the  ecope  of  his  anthority:  Central  R'y  Co.  t. 
Pmeodt,  60  Md.  257;  9  Am.  St.  Rep.  426;  in  whioh  latter  ease  a  etraet-railway 
oompany  was  held  not  liable  for  an  asaanlt  oommitted  npon  ooe^  who  haa 
Jnst  left  the  car,  by  the  oondnetor,  who  alao  left  the  oar  to  aeianlt  him,  ores 
though  the  aannlt  waa  the  oatoome  of  a  dispate  commenced  npon  the  oar. 

GoKPOBATioiis  ABB  RnroBBiBLB  lOB  THB  ToBTB  ov  HI  Sbbtabtb  eom> 
■ttited  in  tiie  eoone  of  their  employment:  Hwmqf  t.  Ifmffiik  tlk»  E,  E,  O^ 
»N.  aSiiSAm.  81^  Repb  312;  and notew 
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Foster  v.  Wisb. 

\U  Ohio  Btati,  SIlJ 

LuBiurf  OF  Buitwiw  oh  Bond  of  Exbodtox  Who  bis  memb  Batorm 
^  An  adminiitrator  appointed  to  fill  the  plaoe  of  an  «zeoaior  who  hm 
bocn  ramoved  b  ontitled  to  reoeive  from  the  hiter  hie  indebtedneei  ie 
the  eetate  on  aoooont  of  aaeete  reoeiyed  by  him,  and  oooTerted  to  hit 
own  nae^  and  may  maintain  an  action  npon  the  administratuni  bond  «f 
the  former  ezeontor  and  hie  enretiee  to  reoover  the  same.  He  ii  tlie  loe* 
eeiflor  in  the  tmst  of  hie  predecessor,  and  ie  clothed  with  aU  the  rj^ti 
of  the  estate  he  is  appointed  to  administer. 

LuBiLTTT  OF  SuRBTixs  OH  Exsoutob'b  Bohd  iob  Aflsm  Pssnootti 
CoMYXBTBD  BT  HiM.  —  Where  an  ezeontor,  after  having  oolleeted  and 
converted  to  his  own  nse  all  the  assets  of  the  estate,  gives  a  new  hood, 
the  sureties  thereon  will  be  liable  for  all  the  assets  so  coUeoted  and  ceo- 
Tcrted  by  him. 

Action  on  the  bond  of  an  executor  who  had  been  removed, 
prosecuted  by  hie  succeBSor  in  the  trust  as  administrator  d$ 
boni$  nan  with  the  will  annexed.  The  case  was,  by  agreement 
of  the  parties,  tried  by  the  court,  and  upon  special  findings  of 
fact,  it  rendered  judgment  for  the  plaintiff  against  the  obli- 
gors of  the  bond  in  suit  for  the  sum  of  14,630.20.  The  follow- 
ing facts  were  found  by  the  court:  Angeline  A.  Brobst  died  in 
1870,  leaving  a  will,  of  which  Henry  Pomerene  was  the  exec- 
utor. On  the  23d  of  November,  1870,  Pomerene  was  appointed 
executor  by  the  probate  court,  by  which  the  will  was  on  that 
day  duly  admitted  to  probate,  and  gave  a  bond  which  was 
duly  approved  by  sa'd  court  On  the  15th  of  March,  1878,  h« 
was  required  to  give  an  additional  bond,  and  on  the  22d  of 
Maroh,  1878,  he  gave  such  bond,  which  was  duly  approved  bj 
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said  oonrt  Both  of  these  bonds  were  conditioned  aooording 
to  law.  On  the  15th  of  Febrnarj,  1878,  the  probate  oonrt 
<Hxlered  Pomerene  to  give  a  new  bond  as  such  executor,  which 
he  did  on  the  20th  of  February,  1878,  with  the  defendants 
D.  P.  Foster  and  H.  H.  Hatch  as  his  sureties  thereon.  This, 
which  was  conditioned  according  to  law  and  duly  approved  by 
the  court,  is  the  bond  in  suit.  Prior  to  the  giving  of  the  last- 
mentioned  bond,  Pomerene  had  received  assets  of  the  estate, 
and  converted  them  into  money,  and  paid  out  sums  of  money 
as  such  executor.  On  November  4,  1875,  Pomerene  filed  his 
account  in  the  probate  court,  showing  a  balance  in  his  hands 
of  $3,786.71,  and  this  account  was  duly  approved  by  the  court, 
which  then  ordered  him  to  invest  said  balance  at  interest. 
After  the  filing  of  this  account  Pomerene  received  no  further 
assets,  nor  did  he  ever  pay  out  anything  on  account  of  said 
trust,  except  some  interest  thereon  to  Sophia  Shriver,  who  was 
entitled  thereto  under  the  will.  Up  to  the  time  of  his  removal 
Pomerene  acted  only  as  executor  of  the  will,  and  no  trustee 
was  appointed.  Before  the  giving  of  the  bond  in  suit,  Pome- 
rene had  wasted  all  of  the  estate  of  said  Angeline  A.  Brobst, 
and  converted  it  to  his  own  use,  so  that  at  the  time  when  the 
defendants  Foster  and  Hatch  signed  said  bond  as  sureties 
there  was,  in  point  of  fact,  no  money  or  property  belonging  to 
said  estate  on  hand  unwasted.  On  the  IStii  of  March,  1882, 
Pomerene  was  removed  as  such  executor,  and  Isaac  Shriver 
was  appointed  administrator  de  bonis  non  with  the  will  an- 
nexed. Before  the  commencement  of  this  suit,  Shriver,  who 
had  duly  qualified  as  such  administrator,  demanded  of  said 
Pomerene  payment  of  the  sum  found  to  be  due  from  him  to 
said  estate  by  the  order  settling  his  account,  but  Pomerene 
neglected  and  refused  to  pay  him  the  same,  or  any  part  thereof. 
On  the  2d  of  June,  1884,  said  Isaac  Shriver  was  removed  as 
such  administrator,  and  on  the  25th  of  June,  1884,  Henry  A. 
Wise  was  duly  appointed  and  qualified  as  administrator  de 
6onis  nan  with  the  will  annexed,  and  the  action  was  duly  re- 
vived in  his  name  as  such  administrator.  A  motion  for  a  new 
trial  was  overruled,  and  exceptions  reserved.  The  circuit 
court  affirmed  the  judgment,  and  this  proceeding  is  prose- 
eated  to  reverse  both  judgments. 

MmsHALL,  J.  No  question  is  made  upon  the  record  as  to 
the  amount  due  the  estate  from  the  principal,  Henry  Pomerene, 
for  assets  received  by  him,  and  converted  to  his  own  use. 
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the  law  and  the  will,  or  deliver  it  to  Us  snceeesor  to  be  m 
adminiBtered,  should  he  resign  or  be  removed.  The  fiftct  that 
prior  to  executing  the  bond  he  had  converted  the  assets  to  hi§ 
own  use  in  no  way  affected  the  obligation  to  aooonnt  for  all 
that  had  been  received  by  him  belonging  to  the  estate;  and  it 
was  to  secure  this  obligation  that  the  bond  was  required  and 
given.  There  has  been,  it  seems,  no  direct  decision  upon  the 
question  by  this  court,  but  what  has  been  said  is  supported 
by  the  general  current  of  the  decisions  in  the  other  states: 
Seojield  v.  ChurchiU,  72  N.  Y.  565;  Pinkstaff  v.  People,  69  HL 
148;  ChoaU  v.  ArringUm,  116  Mass.  662;  Brown  ▼.  Stole,  2S 
Kan.  235;  B<Ao  t.  Vaiden,  20  S.  C.  271;  Morrie  y.  MorrU,  9 
Heisk.  814. 

In  Pinketaff  t.  People,  eupra,  it  is  said:  *^Whether  he  [the 
administrator]  had  in  fact  used  the  trust  funds  or  not,  when 
this  [the  second]  bond  was  given,  they  were,  in  the  eye  of  the 
law,  then  in  his  hands  to  be  administered,  and  the  bond  was 
given  as  security  that  they  should  be  so  administered."  And 
in  Brown  v.  State,  eupra,  it  is  said  that  the  liability  of  an  ad- 
ministrator  to  an  estate  for  amounts  he  has  received  and  con- 
verted to  his  own  use  is  *' assets  in  his  hands  belonging  to  the 
estate,"  which  it  is  his  duty  to  make  available  to  the  estate, 
as  required  by  law.  Some  of  the  authorities  are  to  the  effect 
that  where  a  surety  on  an  administrator's  bond  petitions  for 
relief,  and  a  new  bond  is  required  and  given,  the  second  bond 
becomes  the  primary  security,  not  only  as  to  the  surety  who 
petitioned,  but  also  as  to  the  other  sureties  on  the  first  bond: 
Bobo  V.  Vaiden,  and  Morris  v.  Morris,  supra. 

Whether  the  sureties  upon  the  bond  in  suit  have  the  right 
to  compel  contribution  from  the  sureties  upon  both  or  either 
of  the  other  bonds,  need  not  now  be  determined.    It  is  suffi* 
cient  to  determine,  as  we  now  do,  that  they  are  liable  to  the 
present  administrator  upon  the  bond  given  by  them  for  the 
entire  indebtedness  of  the  executor  to  the  estate  for  whose 
faithful  administration  of  its  assets  they  bound  themselves  as 
sureties.    There  is  no  privity  of  contract  between  them  and 
the  sureties  upon  the  prior  bonds,  and  any  remedy  they  may 
have  against  them  must  be  sought  in  a  proper  suit  for  thai 
purpose:  Choate  v.  Arrington,  supra.     This  is  an  action  foi 
money  only,  and  they  have  no  right  to  insist  that  a  proper 
judgment  against  themselves  should  be  delayed  until  they 
may  be  able  to  recover  from  another  a  part  of  what  has  been 
adjudged  against  themselves. 
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It  18  also  argued  that,  at  the  time  the  bond  in  suit  was  given, 
Pomerene  held  the  assets  as  trustee  under  the  will  by  which 
he  was  authorized  to  invest  them  for  the  benefit  of  Mrs.  Shriver. 
It  is  a  sufiScient  answer  to  this  to  say  that  he  never  qualified 
as  such  trustee,  and  no  such  investment  was  made.  He  can* 
not  therefore  be  regarded  as  having  acted  in  any  other  capa- 
city  than  as  executor:  Prior  ▼.  Talbot,  10  Gush.  1.  Moreover, 
the  sureties  on  the  bond  in  suit  are  estopped  from  asserting 
that  he  had  ceased  to  be  an  executor,  and  was  only  a  trustee. 
In  all  cases  where  the  condition  of  a  deed  has  reference  to  any 
particular  thing,  the  obligor  shall  be  estopped  to  say  there  is 
no  such  thing:  Douglas  v.  Scoit^  6  OhiO|  196. 

Judgment  affirmed.  

duBims.  — Where  there  are  two  eete  of  saretiee  of  an  ezeoator  or  ad- 
miaiaintor  upon  boods  giTen  at  different  times,  both  sets  are  aaawerabla 
for  breaches  oommitted  prior  to  the  ezecntion  of  the  seoond  bond:  Drngger  T. 
Wrighi,  51  Ark.  232;  14  Am.  St.  Rep.  48. 

Tjabtlity  of  Subbtus  om  Saocxssivs  Bonds:  Rztended  note  to  Orawm 
T.  Commonwealth,  10  Am.  St.  Rep.  843-^60;  Oomii^  ^  Pkm  v.  WiUard,  39 
IOdh.  125;  12  Am.  St.  Rep.  022. 

As  to  thm  Emm  or  thv  Liabiutt  of  Susnns  upon  the  bonds  of 
•zeeators  and  administrators:  Note  to  OommonweaUh  t.  Stub,  51  Am.  DeOi 
519  et  seq.;  DeobM  v.  Opperman,  111  K.  Y.  531;  7  Am.  St.  Rep.  750. 

SuooBBinvB  ADMnasTBATXOHS.  —  Failure  of  an  administrator,  who  baa 
aaooeeded  a  former  administrator,  to  ooUeot  from  his  predecessor  a  balance 
dam  from  him  to  the  estate  upon  the  settlement  of  his  acconnts  as  adminia* 
ttaior,  does  not  release  the  sureties  upon  the  bond  of  the  former  administn^ 
tor  fram  their  responsibility  for  snch  balance:  In  r$  CmmoUfft  73  CaL  428L 
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ImnTHnr  from  Smvicx  of  Summons,  when  Pabtt  BNTnuro  la  —  A 
person  attending  the  hearing  of  an  application  for  aa  injunction  in  a 
ease  in  which  he  is  interested  as  a  party,  in  a  jurisdiction  ontside  of  thai 
of  his  residence,  is  privileged  from  the  service  of  summons  while  going 
to^  remaining  at,  and  returning  from  the  place  of  such  hearing. 

Motion  to  quaeh  BummonB.  Julias  Lembeck  commenced 
an  action  against  E.  E.  Andrews  in  the  common  pleas  of  Me- 
dina County,  and  applied  for  a  temporary  injunction  therein. 
Being  unable  to  obtain  a  hearing  before  either  of  the  judges 
of  that  subdivision,  he  served  on  Andrews  a  notice  of  an  in- 
tended application  to  one  of  the  judges  within  the  district,  at 


648  Andrews  v.  Lbmbeck.  [Ohio, 

his  place  of  residence  in  Cuyahoga  County^  for  such  injunc- 
tion. The  application  was  accordingly  made.  Andrews,  on 
the  advice  of  his  counsel  that  his  presence  might  be  needed, 
attended  the  hearing.  After  the  hearing  was  had,  and  before 
he  had  time  to  leave  for  home  by  the  first  train,  he  was  served 
with  a  summons  issued  from  the  court  of  common  pleas  of 
Cuyahoga  County,  in  an  action  brought  against  him  by  Lem- 
beck.  Lembeck  used  no  fraud,  nor  had  he  any  intention  of 
bringing  Andrews  into  Cuyahoga  County  for  the  purpose  of 
securing  the  service  upon  him.  The  common  pleas,  on  mo- 
tion, quashed  the  summons,  and  dismissed  the  action.  The 
circuit  court  reversed  this  order,  and  this  proceeding  is  prose- 
cuted to  reverse  this  judgment  of  reversal. 

BoyrUofif  HctUj  and  Horr^  for  the  plaintiff  in  error. 

Hender9<mj  £7fne,  and  ToUeSj  for  the  defendant  in  error. 

Owen,  C.  J.  The  sole  question  for  our  determination  ia^ 
whether  a  person  attending  the  hearing  of  an  application  for 
an  injunction  in  a  case  in  which  he  is  interested  as  a  party,  in 
a  jurisdiction  outside  of  that  of  his  residence,  is  privileged 
from  the  service  of  summons  while  going  to,  remaining  at,  and 
returning  from  the  hearing  of  such  application. 

The  question  is  one  which  profoundly  concerns  the  free  and 
unhampered  administration  of  justice  in  the  courts.     That 
suitors  should  feel  free  and  safe  at  all  times  to  attend,  within 
any  jurisdiction  outside  of  their  own,  upon  judicial  proceed- 
ings in  which  they  are  concerned,  and  which  require  their 
presence,  without  incurring  the  liability  of  being  picked  up 
and  held  to  answer  some  other  adverse  judicial  proceeding 
against  them,  is  so  far  a  rule  of  public  policy  that  it  has  re- 
ceived almost  universal  recognition  wherever  the  common  law 
is  known  and  administered:  Lyell  v.  &oodtt?tn,  4  McLean,  29; 
Miles  V.  McCullougk,  1  Binn.  77;  Bolton  v.  Martin,  1  Dall.  296; 
Hayes  v.  Shields,  2  Yeates,  222;  WetheriU  v.  Seitzinger,  1  Miles, 
237;  Oreer  v.  Youngs,  17  111.  A  pp.  106;  Halsey  v.  8teufart,A 
N.  J.  L.  366;  Huddison  v.  Prizer,  9  Phila.  65;  Holmes  v.  Nel- 
son, 1  Id.  217;  Matthews  v.  Tufts,  87  N.  Y.  568;  In  re  Heaky, 
53  Vt.  694;  38  Am.  Rep.  713;  Juneau  Bank  v.  McSpedan,  6 
Biss.  64;  Anderson  t.  Rountree,  1  Pinn.  115;  Lamhin  v.  Star- 
key,  7  Hun,  479;  Dnngan  v.  MiUer,  37  N.  J.  L.  182;  Seaver  v. 
Robinson,  3  Duer,  622;  Merril  v.  Oeorge^  23  How.  Pr.  831;  Cob 
V.  Hawkins,  Andrew,  275;  Parker  v.  HoUhkiss,  1  WalL  Jr.  269; 
Person  v.  Gricr,  06  N.  Y.  124;  23  Am.  Rep.  86. 
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The  contention  that  the  application  of  this  principle  should 
be  or  18  confined  to  cases  where  the  suitor  is  served  with  pro- 
cess, while  attending  upon  judicial  proceedings  without  hi» 
state,  is  not  supported  by  sufficient  force  of  reason  to  justify 
the  distinction.  The  cases  may  differ  in  degree,  but  not  in  the 
principle  involved. 

It  is  maintained,  however,  that  in  this  state  the  subject  is 
regulated  and  the  question  determined  by  statute;  that  sections 
5022  to  5030,  inclusive,  fix  the  rights  of  parties  litigant  as  to 
the  jurisdiction  within  which  defendants  may  be  served  and 
required  to  answer.  It  is  conceded  that  none  of  these  pro- 
▼iflions  affect  or  apply  to  the  case  at  bar.  Section  5031,  it  is 
asserted,  applies  to  all  other  actions  of  every  kind.  It  pro- 
Tides:  "  Every  other  action  must  be  brought  in  the  county  in 
which  a  defendant  resides  or  may  be  summoned,  except  ac- 
tions against  an  executor,  administrator,  guardian,  or  trustee," 
etc 

It  is  maintained,  farther,  that  if  other  evidence  were  required 
that  the  entire  matter  of  immunity  from  service  of  a  summons 
was  intended  to  be  covered  by  statute,  it  is  furnished  by  those 
provisions  which  regulate  immunity  from  civil  arrest 

Section  5457  designates  particularly  all  the  persons  who 
shall  either  absolutely,  or  at  certain  times,  be  privileged  from 
arrest,  and  it  includes  "  all  suitors  ....  while  going  to,  at- 
tending, or  returning  from  court."  Section  5458  fixes  the  time 
and  places  which'  shall  be  free  from  the  disturbance  liable  to 
follow  from  an  arrest. 

Section  5459  provides:  ''Nothing  in  this  subdivision  con- 
tained shall  be  construed  to  extend  to  cases  of  treason,  felony, 
or  breach  of  the  peace,  or  to  privilege  any  person  herein  speci- 
fied from  being  served  at  any  time  with  a  summons  or  notice 
to  appear;  and  all  arrests,  not  contrary  to  the  provisions  herein 
contained,  made  in  any  place,  or  on  any  river  or  watercourse 
within  or  bounding  upon  the  state,  shall  be  deemed  lawful." 

Counsel  for  defendant  in  error  say,  concerning  the  foregoing 
provision:  ''This  language,  taken  in  connection  with  the  other 
sections  already  alluded  to,  would  seem  to  admit  of  no  doubt 
that  the  legislature  fully  considered  the  entire  subject  and  at- 
tempted to  regulate  it;  and  in  so  doing  recognized  that,  while 
the  arrest  of  a  suitor  during  the  progress  of  his  suit,  and  for  a 
reasonable  time  in  going  to  and  returning  from  it,  might  sub- 
ject him  to  serious  interruption,  the  service  of  summons  in  a 
civil  action  could  have  no  such  effect'' 
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We  shall  see  that  this  view  has  not  been  adopted  by  the 
jodiciary  of  our  state.  In  Compton  ▼.  Wilder^  40  Ohio  St.  130, 
Wilder,  a  citizen  of  Pennsylvania,  "was  extradited  from  that 
state  upon  a  requisition  issued  by  the  governor  of  Ohio,  upon 
application  of  Compton,  in  a  criminal  prosecution  instituted 
by  him  in  Hamilton  County.  After  Wilder  had  entered  into 
a  recognizance  to  appear  before  the  court  of  common  pleaa  at 
its  then  next  term,  and  before  conviction,  and  before  he  had 
an  opportunity  to  return  to  his  home,  he  was  served  with  tx>th 
a  summons  and  an  order  of  arrest  issued  in  a  civil  action 
brought  by  Compton  against  him  in  Hamilton  County.  On 
motion,  not  only  the  order  of  arrest,  but  the  summons,  waa  set 
aside.  If  the  position  of  counsel  is  well  chosen,  the  summons 
was  improperly  set  aside.  The  court  held,  however,  and  we 
think  correctly,  that  both  the  order  and  summons  were  right- 
fully set  aside. 

If  the  contention  of  counsel  is  sound,  the  statutes  above 
cited  have  provided  for  those  cases  where  parties  are  decoyed 
by  trick  and  subterfuge  from  their  own  into  a  strange  juris- 
diction to  be  then  called  upon  to  answer  to  the  suit  of  some 
adventurer;  for  surely  the  latter  of  these  provisions  is  broad 
enough  to  cover  such  cases. 

We  are  unanimously  of  the  opinion,  however,  that  the  gen- 
eral assembly  neither  intended  nor  attempted  to  comprehend 
within  the  purview  of  these  enactments  cases  where  service  of 
summons  is  procured  and  made  in  fr'aud  o^  the  law,  or  cases 
like  the  one  at  bar  (admitted  to  be  free  of  active  fraud),  where 
the  tendency  is  to  impede  or  embarrass  the  fr-ee  and  complete 
administration  of  justice  in  the  courts. 

The  authorities  already  cited  hold  that  privilege  frt>m  the 
service  of  summons  has  existed  from  time  immemorial,  and 
has  been  upheld  by  both  the  federal  and  state  courts.  The 
rule  of  law  announced  by  them  with  such  unanimity  ought 
not  to  be  considered  to  have  been  abrogated  by  any  implica- 
tion from  the  language  used  in  section  5469.  As  the  court 
eay  in  Anderson  v.  Rountreej  1  Piun.  116:  ^  It  is  a  princi* 
pie  of  common  law  that  privileges  are  not  to  be  taken  away 
by  the  general,  comprehensive  words  of  a  statute;  we  cannot 
do  by  construction  what  is  not  clearly  authorised  by  the  legis- 
lature.'' 

Sedgwick,  in*  his  work  on  statutory  and  constitational  law, 
page  318,  says:  *^An  ancient  and  settled  system  ought  not  ta 
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be  OTerturned,  except  by  clear,  unambiguous,  and  pcieiiiptory 
language." 

In  Matthews  ▼.  Tufts,  87  N.  Y.  568,  the  court  said:  "This 
immunity  does  not  depend  upon  statutory  provisions." 

The  court  in  Lamkin  ▼.  Siarley,  7  Hun,  479,  said:  "The 
court  has  power  independently  of  the  statute  to  protect  its 
officers,  suitors,  and  witnesses  from  molestation  by  means  of 
process  from  the  court;  this  special  protection  is  afforded  for 
the  sake  of  public  justice." 

Our  conclusion  is,  that  the  language,  "  served  at  any  time 
with  a  summons  or  notice  to  appear,"  in  section  5459,  cited 
•vpra,  and  "may  be  summoned,"  etc.,  in  section  5031,  «upra, 
is  to  be  held  to  contemplate  such  a  service  of  summons  as, 
according  to  the  course  of  proceedings  at  the  common  law 
(where  capias  corresponded  in  its  uses  to  our  summons),  is 
free  from  the  objection  that  it  is  either  in  active  fraud  of  the 
law,  or  .tends  to  impede  or  embarrass  the  administration  of 
public  justice,  by  deterring  suitors  from  freely  attending  upon 
all  proceedings  which  concern  them  or  require  their  presence. 
This  language  contemplates  such  process  and  such  service  as, 
by  well-known  principles,  constitute  "good  service." 

The  service  upon  Andrews  was  in  clear  violation  of  this 
salutary  rule,  and  was  properly  quashed  by  the  court  of  com- 
mon pleas.  In  reversing  this  judgment,  the  circuit  court 
erred,  and  fixr  this  error  the  judgment  of  the  circuit  court  is 
reversed. 


—  SarriM  of  procaw  upon  one  doat  not  confer  Jnrisdietion  ov«r 
Us  penoQ  wfaeii  Im  bat  bocn  deooyed  within  tho  jnriadiotion  for  the  pnrpoM 
ef  MTTioo  ttpoB  him:  Dmdap  t.  Ccdy,  81  Iow%  260;  7  Am.  Rap.  129,  and 
■Ola  laS;  AMb  V.  Baim,  2  Aikan.  338;  16  Am.  Deo.  720,  and  note  723-72B. 
8o  the  laaidant  of  one  atata,  gq^ig  into  another  state  as  a  witness  in  aa 
aotion  in  which  ho  is  a  par^,  cannot  be  legally  served  with  a  summons  at 
ttio  soli  of  the  party  plaintiff  in  the  action  he  goes  to  defend:  WUmm  r.  Doih 
flUmi,  117  Ind.  856;  10  Am.  St.  Rep.  48,  and  not^  in  which  is  dted  Vam 
Hsm  w.  Qnat  WuUm  Mfg.  Osn  S7  Kan.  628;  FMmmtm  ▼•  Edmomd$,  66 
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West  v.  Wbybr. 

[U  Ohio  8tatb,  M.] 

Rnm  Airs  Frofitb  or  Ebtatx  in  Common,  Liabiutt  or  Oo-TXNAirr  10 
AoooaMT  lOB.— Under  the  Ohio  rtatate»  the  yolantary  and  proatabto 
nae^  ooonpfttion,  and  enjoyment  by  a  tenant  in  common  of  the  oommoD 
estate  ereatea  a  liability  against  him  to  aooonnt,  according  to  the  jiutiee 
and  e^ity  of  the  caee,  to  the  ont-tenant,  as  for  his  ahare  of  th«  remto 
and  |»roflte  reoeiTed  by  the  former.  And  if  the  occupying  tenant 
and  enjoys  the  profiti^>le  possession  of  lands  belonging  to  the  oom 
estate  for  the  purpose  of  pasturing  his  cattle,  it  will  be  no  defoisa  to  mm 
action  to  account  that  he  had  sufficient  pasturage  of  his  own  for  hia  cat- 
tle, and  did  not  need  said  land  for  that  purpose. 

TmABT  IN  Common  not  Liablb  vor  Interest  when.  —  Where  no  demand 
is  made  upon  the  occupying  tenant  in  common,  either  for  possessioa  of 
the  common  estate  or  for  the  value  of  the  use  thereof  before  the  oom- 
mencement  of  an  action  against  him  by  his  co-tenant  to  reoorer  for  the 
nse,  he  is  not  liable  to  account  for  interest  upon  the  amount  found  dne 
to  his  co-tenant  for  such  use. 

Burr  for  partition  of  real  estate,  and  for  an  account  of  the 
lenta  and  profits  received  by  the  defendant  below,  A.  P.  Weat^ 
a  tenant  in  possession  of  the  lands.    The  plaintiff  and  defend- 
ante  were  tenants  in  common  of  about  146  acres  of  land,  of 
which  about  100  acres  were  in  pasture,  and  the  rest  in  woods. 
A.  P.  West  owned  the  land  adjoining,  and  there  was  no  fence 
between  his  land  and  the  land  described  in  the  petition.    He 
pastured  cattle  on  his  land,  and  without  erecting  a  partition 
fence  he  could  not  have  used  his  own  pasture,  unless  he  per- 
mitted his  cattle  to  pasture  upon  the  land  described  in  the 
petition.    His  cattle  fed  upon  the  land  in  question  during  the 
several  years  that  he  was  in  possession,  but  he  did  not  culti- 
vate  or  crop  the  premises,  or  receive  any  rent  for  it  firom  oth- 
ers.   He  did  not  occupy  the  premises  adversely  to  any  of  his 
co-tenants,  nor  did  he  exclude  any  ef  them  from  the  possession 
thereof.    The  premises  were  not  leased  to  him,  nor  did  any  of 
his  co-tenants  ask  or  demand  possession  of  the  premises,  or 
any  share  of  the  rents  and  profits  thereof  before  the  com- 
mencement of  this  suit    The  court  found  that  defendant 
West  should  account  to  the  other  tenants  in  common  for  his 
use  and  occupation  of  the  real  estate  described  in  the  petition, 
with  interest  on  the  annual  installments  of  rent  to  date,  and 
rendered  judgment  accordingly.    This  proceeding  ia  brought 
to  reverse  said  judgment 

8ted  and  Houghs  for  the  plaintiff  in  error. 

Newby  and  Morrow^  for  the  defendants  in  error. 
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Owxir,  0.  J.  The  principal  question  in  the  case  inyolves  a 
oonstniction  of  section  6774  of  the  Revifed  Statutes,  which 
provides  that  ^one  tenant  in  common  or  coparcener  may  re- 
oover  from  another  his  share  of  the  rents  and  profits  received 
by  such  tenant  in  common  or  coparcener  fi*om  the  estate,  ac- 
cording to  the  justice  and  equity  of  the  case/'  etc.  The  fact 
that  no  such  remedy  was  available  at  common  law  led  to  the 
enactment  of  the  statute  of  Anne  (4  Anne,  c.  .16,  sec.  27)f 
which  provides  that  '^actions  of  account  shall  and  may  be 
brought  and  maintained  ....  by  one  joint  tenant  and  ten- 
ant in  common,  •  •  .  .  against  the  other,  as  bailifif  for  receiv- 
ing more  than  comes  to  his  just  share  or  proportion,''  etc. 

It  ia  contended  by  the  plaintiff  in  error  that  neither  this 
statute  nor  our  own  authorizes  a  recovery  by  the  out-tenant 
against  the  tenant  in  possession  for  the  value  of  the  mere  use 
and  occupation  of  the  joint  estate.  There  are  cases  which 
seem  to  sustain  this  construction  of  the  statute  of  Anne,  9upra^ 
where  the  tenant  in  possession  is  to  be  regarded  as  a  bailiff  of 
the  out-tenants.  A  bailiff  in  husbandry  was,  at  the  common 
law,  one  appointed  by  a  private  person  to  collect  his  rents  and 
manage  his  estates:  Bac.  Abr.  The  leading  English  case 
which  holds  that  mere  use  and  occupation  by  a  tenant  in 
common  did  not  create  a  liability  against  him  to  his  co-ten- 
ants ia  Henderaan  ▼.  Easen,  17  Ad.  &  E.,  N.  S.,  701,  718.  The 
court  says:  **  It  is  to  be  observed  that  the  statute  does  not 
mention  lands  or  tenements,  or  any  particular  subject.  Every 
case  in  which  a  tenant  in  common  receives  more  than  his 
share  is  within  the  statute,  and  account  will  lie  when  he  does 
receive,  but  not  otherwise.  It  is  to  be  observed,  also,  that  the 
receipt  of  issues  and  profits  is  not  mentioned,  but  simply  the 
receipt  of  more  than  comes  to  his  just  share;  and  further,  he 
is  to  account  when  he  receives,  not  takes,  more  than  comes  to 
his  just  share."  Further  construing  the  language  of  the  stat- 
ute, the  court  concludes  that  use  and  occupation  merely  do 
not  render  the  possessory  tenant  in  common  liable  to  his  co- 
tenants.  It  will  be  observed  that  the  word  ''  profits,"  whose 
absence  from  the  statute  of  Anne  is  made  prominent  by  the 
court,  is  supplied  in  our  statute.  This  construction  of  the 
English  statute  has  been  followed  in  this  country  in  Sargent 
V.  ParMmt,  12  Mass.  149;  Woolever  v.  Knapp,  18  Barb.  265; 
Crane  v.  Waggoner^  27  Ind.  52;  89  Am.  Dec.  593;  Ragan  v. 
MeCoy^  29  Mo.  867;  and  other  cases.  A  different  view  was 
taken  of  the  same  question  in  Thompson  v.  Bostich^  1  McMulL 
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Eq.  75,  where  the  court  says  that  ^'to  cultivate  and  have  the 
use  of  lands  is  to  receive  the  rents  and  profits,  though  the  oc- 
cupier is  his  own  tenant,''  etc.  In  Early  v.  Friend^  16  Gratt 
47,  78  Am.  Dec.  649,  the  judge,  speaking  for  the  court,  sajs: 
"  With  all  deference  to  the  court  of  exchequer  chamber,  I 
think  the  construction  they  put  upon  the  word  'receiving'  is 

too  technical  and  narrow,  at  least,  for  our  country I 

do  not  see  thQ  force  of  the  distinction  drawn  by  that  court  be- 
tween the  words  'receive'  and  'take,'  in  this  connection.  I 
think  the  word  'receiving,'  in  the  statute,  literally  means  a 
receiving  of  profits  as  well  by  use  and  occupation  as  by  rent- 
ing out  the  property."  This  view  is  taken  in  ShieU  v.  Stark^ 
14  Ga.  429;  and  in  a  recent  case  in  Vermont,  Hayden  ▼.  iffr- 
riU,  44  Vt  836,  8  Am.  Rep.  872,  where  the  court  say:  <*  It  is 
safe  to  say  that  where  the  occupancy  of  one  tenant  in  common 
is  beneficial,  and  at  a  profit  to  such  occupant,  and  is  entire 
and  exclusive,  he  is  bound  to  account  to  his  co-tenant  for 
what  he  has  received  by  such  occupancy  more  than  his  just 
proportion."    We  think  this  the  better  view. 

The  question  does  not  rest,  however,  upon  a  construction  of 
the  statute  of  Anne,  nor  upon  its  assumed  similarity  with  oar 
own.  In  framing  the  latter,  the  general  assembly  departed 
from  the  phraseology  of  the  English  statute.  The  language, 
which  in  the  latter  limited  the  liability  of  the  tenant  in  pos- 
session to  that  of  bailiff,  is  omitted.  The  words  '^  rents  and 
profits  "  are  added.  Then  we  are  not  at  liberty  to  conclude 
or  say  that  the  words  "according  to  the  justice  and  equity  of 
the  case  '*  were  added  without  a  purpose.  This  court  has  said 
in  Conard  y.  Conardf  88  Ohio  St.  467,  construing  this  statute: 
"The  action  given  by  the  statute  is  a  'civil  action'  for  rents 
and  profits  'received'  by  a  co-tenant  in  excess  of  his  full  share, 
'according  to  the  justice  and  equity  of  the  case.'  The  case 
made  upon  this  record-  is  not  an  action  for  the  recovery  of 
money  merely,  but  for  an  account  according  to  the  principles 
of  equity,  in  which  neither  party  had  a  right  of  trial  by  jury. 
In  this  respect,  at  least,  our  statute  differs  from  the  English 
statutes  of  4  Anne,  chapter  16,  section  27,  which  gave  an  ac- 
tion at  law  against  a  co-tenant  as  bailiff." 

M'e  conclude  that  the  voluntary  and  profitable  use,  occupa- 
tion, and  enjoyment  by  a  tenant  in  common  of  the  commoa 
estate  creates  a  liability  against  him  to  account  to  the  ouIp 
tenant  as  for  his  share  of  the  rents  and  profits  receivwl  by  the 
former,  according  to  the  justice  and  equity  of  the 
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2.  It  is  maintained,  however,  that  in  the  peculiar  circnm- 
■tancea  of  the  case  at  bar  the  judgment  against  the  plaintiff 
in  error  is  wholly  without  equity.  The  lands  occupied  by 
him  adjoined  his  own,  and  there  was  no  partition  fence  be* 
iween  them;  he  had  ample  pasture  of  his  own,  and  for  the 
cattle  pastured  upon  the  common  estate,  and  did  not  need  the 
pasturing  with  which  he  was  charged.  Nevertheless,  he  did 
use  the  lands,  and  the  value  of  that  use  was  $150  per  year. 
What  effect  the  trial  court  gave  to  the  conscious  possession 
of  these  lands,  as  shown  by  the  fact  that  '^during  different 
years  of  the  time  he  was  in  possession  he  fed  his  cattle  on  the 
wood-land  of  the  premises  described  in  the  petition,"  we  are 
not  permitted  to  know.  If  he  voluntarily  used  and  enjoyed 
the  profitable  possession  of  the  lands,  it  would  not  seem  to  be 
a  defense  against  an  action  to  account  that  he  did  not  need 
them, —  that  he  had  sufficient  pasturage  of  his  own  for  his 
cattle. 

The  trial  court  was  called  upon  to  deal  with  all  the  facts 
according  to  principles  of  equity,  and  while  this  case  seems  at 
first  view  to  sound  in  hardship,  we  cannot  say  that  it  is  suffi- 
ciently clear  to  us  that  the  court  so  far  ignored  the  justice  and 
equities  of  the  case  as  to  justify  us  in  reversing  its  judgment 

8.  Was  there  error  in  charging  the  interest? 

The  plaintiff  in  error  was  in  no  sense  in  default.  His  poe- 
•eeeion  of  the  common  estate  was  rightful.  No  demand  was 
made  upon  him  for  its  possession,  nor  for  the  value  of  the  use 
until  the  suit  was  brought.  The  claim  was  one  as  for  un- 
Hqnidated  damages.  There  was  no  warrant  for  charging  him 
with  interest  upon  each  annual  installment  of  the  yearly  rental 
▼alne  of  the  lands.  In  this  there  was  error,  for  which  the 
judgment  is  modified  by  deducting  the  interest  included  in  the 
judgment,  and  as  thus  modified,  the  judgment  is  affirmed. 


Cb-TXKAKor  —  Rsmni  and  pRorrra.  —  As  between  oo-teiuuite,  the  oooapj- 
iag  tenant  ie  liable  for  rent;  bnt  by  making  improrements  upon  the  common 
eeUtu  he  is  not  liable  for  inoreaaed  rent  tiierebj;  and  he  cannot  reoorer  of 
Us  co-tenants  compensation  for  each  improvements:  Atmdif  t.  De  Sauamirtf 
as  &  a  497;  4  Am.  St  Rep.  725,  and  oases  cited  in  note,  as  to  the  liability 
of  an  occnpying  tenant  in  common  for  rents  and  profits.  But  in  the  case  of 
ITomAy  T.  WaH  48  Ark.  136,  3  Am.  St.  Rep.  218,  it  was  decided  that  the 
•ols  nse  and  ooeopation  of  common  property  by  one  tenant  in  common  does 
of  itself^  reoder  the  tenant  liable  for  rent  to  his  co-tenants;  bat  ens  co- 
reosiTing  more  of  the  rents  and  profits  from  the  oommon  estate  thaa 
Us  share  is  liable  to  his  eo-tenaats  in  an  aotioii  of  aoconntt  i>y  t«  Paifm^  8t 

▼a.  m. 
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Lmuv.  —  As  to  intemt  depending  npon  demand:  Note  to  StBeii  «. 
JVenel,  0  Am.  Dea  IH  IM.  Whera  rents  are  ooUeeied  by  ma  tonanl  m 
eommon,  hie  oo-tenani  may,  in  an  aotion  for  mon^  had  and  veeeivwl  to  Ui 
nee^  reoorer  hie  proportion,  with  intereet  thereon,  withont  haTii^  onde  a 
demandt  Noto  to  Fon  Bmrndmar  ▼.  JtweU,  61  Id.  277. 


Dunn  v.  Agbioultubal  Socibtt. 

[46  Ohio  Btati.  NlJ 

LlABIUTT  OV  AORIOOLTURAL  SoOISrT  lOK  NlOIJOKiraB  OAXnOQ  PBmO!IU& 

Ihjubt.  —  An  agricnltoFal  eociety,  organiied  nnder  the  itatoton  of  Ohio, 
which  oonstmotfl  on  its  fair-groundB  seate  for  the  nae  of  its  pntrone*  ii 
liable,  in  its  corporate  capacity,  to  an  aotion  for  damagea  by  a  persoa 
who,  while  attending  a  fair  held  by  it,  and  rightfnlly  oocnpying  oneef 
ita  seats,  sustains  a  personal  injury  by  reason  of  the  aodety'a  n^^gencs 
in  the  construction  of  the  seats. 

Action  to  recover  damages  for  personal  injuries  received 
by  the  plaintiff,  Rebecca  J.  Dunn,  brought  by  her  against  the 
Brown  County  Agricultural  Society.  In  her  petition  she  al- 
leged that  the  defendant  was  a  corporation  duly  incorporated 
under  the  laws  of  Ohio;  that  as  such  corporation  it  held  its 
annual  fair  in  the  month  of  October,  1880,  to  which  the  pub- 
lic were  generally  invited;  that  plaintiff  attended  said  fair, 
and  paid  for  permission  to  ent^r  the  society's  grounds,  and 
witness  the  exhibition  of  stock  and  products  on  exhibition; 
that  theretofore  the  defendant  had  prepared  seats  for  the  ae- 
oommodation  of  its  patrons  and  persons  attending  its  fairsi 
and  in  «*'ecting  and  constructing  said  seats  was  guilty  of  gross 
carelessness  and  negligence,  putting  into  their  construction 
unsound  and  weak  lumber;  that  the  plaintiff,  after  entering 
said  grounds  on  the  seventh  day  of  October,  1880,  was  greaUy 
injured  by  the  breaking  of  the  seat  upon  which  she  was  sittings 
causing  her  to  fall  a  distance  of  about  five  feet,  without  any 
fault  or  negligence  upon  her  part;  that  both  bones  of  her  right 
fore-arm  were  dislocated,  and  she  was  otherwise  greatly 
bruised  and  injured  upon  her  arm  and  shoulder,  and  by  rea- 
son of  said  fall  and  injury  she  had  become  crippled  and  dis- 
abled permanently;  that  she  had  been  put  to  large  expense  in 
the  employment  of  physicians,  and  had  been  unable  to  per- 
form ordinary  work  by  reason  of  her  said  injury.  She  alleged 
damage  in  the  sum  of  three  thousand  dollars,  for  which  sum 
she  prayed  judgment.  The  answer  denied  *'all  negligence 
and  want  of  care  charged  in  the  petition/'  and  for  a  separate 
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and  second  defense,  aDeged  that  the  defendant  was  ^^a  oonnty 
mgricultnral  society  organised  under  an  act  of  the  legislature 
of  the  state  of  Ohio  entitled  an  act  *  for  the  encouragement  of 
agriculture,  passed  February  28, 1846/  and  has  complied  with 
the  conditions  of  said  act,  and  performed  all  the  duties  made 
incumbent  on  it  thereby,  and  by  any  other  legislation  of  the 
state  passed  since  said  act    It  has  been  such  agricultural 

society  of  Brown  County,  Ohio,  since  the day  of , 

A.  D.  1849,  until  the  present  time,  and  has  held  fairs,  paid  pre- 
miums, received  moneys  from  the  treasurer  of  Brown  County, 
and  performed  all  other  duties  required  of  it  by  law  as  such 
agricultural  society  during  all  that  period.''  The  plaintiff  de- 
murred to  this  second  defense,  on  the  ground  that  the  facts 
therein  stated  did  not  constitute  a  defense  to  the  action.  The 
demurrer  was  overruled,  and  the  plaintiff  declining  to  amend, 
her  petition  was  dismissed,  and  judgment  was  rendered  against 
her  for  costs.  The  district  court  affirmed  the  judgment,  and 
this  proceeding  in  error  is  prosecuted  to  obtain  the  reyersal  of 
tM>ih  judgments. 

W.  W.  MeKnight,  for  the  plaintiff  in  error. 

No  brief  for  the  defendant  in  error. 

Williams,  J.  The  petition,  it  must  be  conceded,  states  a 
cause  of  action,  to  which  the  paragraph  of  the  answer  de- 
marred  to  is  no  defense,  unless  the  defendant  is  protected 
against  liability  for  its  negligence  by  the  law  under  which  it 
was  incorporated,  or  can  in' some  way  derive  such  protection 
from  it 

There  is  a  class  of  public  corporations,  sometimes  called  civil 
eorporations,  and  sometimes  quari  corporations,  that,  by  the 
well-settled  and  generally  accepted  adjudications  of  the  courts, 
are  not  liable  to  a  private  action  in  damages  for  negligence  in 
the  performance  of  their  public  duties,  except  when  made  so 
by  legislative  enactment. 

Of  this  class  are  counties,  townships,  school  districts,  and 
the  like.  The  reason  for  such  exemption  from  liability  is,  that 
organisations  of  the  kind  referred  to  are  mere  territorial  and 
political  divisions  of  the  state,  established  exclusively  for  pub- 
lic purposes  connected  with  the  administration  of  local  govern- 
ment. They  are  involuntary  corporations,  because  created  by 
the  state,  without  the  solicitation,  or  even  consent,  of  the  peo- 
ple within  their  boundaries,  and  made  depositaries  of  limited 
political  and  governmental  functions,  to  be  exercised  for  the 
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public  good  in  behalf  of  the  state,  and  not  for  themeelTei. 
They  are  no  less  than  public  agencies  of  the  state,  invested  by 
it,  of  its  own  sovereign  will,  with  their  particular  powers*  to 
assist  in  the  conduct  of  local  administration,  and  execute  its 
general  policy,  with  no  power  to  decline  the  functions  devvdved 
upon  them  or  withhold  the  performance  of  them  in  the  mode 
prescribed,  and  hence  are  clothed  with  the  same  immunity 
from  liability  as  the  state  itself:  Board  of  Commiuumen  t. 
Migheh,  7  Ohio  St  119;  Finch  ▼.  Board  of  Education^  80  Id. 
87;  27  Am.  Rep.  414;  StaU  ▼.  Powers,  88  Ohio  St  54;  Bt^ebv 
▼.  Randolph^  14  Gray,  541;  Uoyd  v.  Mayor  etc.^  6  N.  Y.  369; 
55  Am.  Dec.  347;  Bailey  ▼.  ifayor  etc.,  8  Hill,  531;  88  Am. 
Dec.  669;  Riddle  V.  Locke  and  Canale,  7  Mass.  169;  Brown  t. 
South  Kennebec  Agricultural  SoCj  47  Me.  275;  74  Am.  Dec 
484. 

This  rule  of  exemption,  however,  extends  no  farther  than  iti 
reason,  and  therefore  has  no  application  to  corporationa  called 
into  being  by  the  voluntary  action  of  the  individuals  forming 
them  for  their  own  advantage,  convenience,  or  pleasure.  Cor- 
porations of  this  class,  which  are  but  aggregations  of  natural 
persons  associated  together  by  their  free  consent  for  the  better 
accomplishment  of  their  purposes,  are  bound  to  the  same  CMxe 
in  the  use  of  their  property  and  conduct  of  their  affairB,  ts 
avoid  injury  to  others,  as  natural  persons;  and  a  disregard  or 
neglect  of  that  duty  involves  a  like  liability. 

When,  therefore,  it  is  determined  to  which  of  these  classes 
of  corporations  the  defendant  belongs,  a  decision  of  the  case  is 
reached;  and  to  do  this,  an  examination  of  the  statutes  mider 
which  the  organisation  of  the  defendant  was  effected  becomes 
necessary. 

The  act  of  February  28, 1846,  and  the  amendments  thereto» 
in  so  far  as  they  aid  this  inquiry,  in  substance  provide  that 
thirty  or  more  persons,  residents  of  the  oonnty,  may,  by 
organizing  themselves  into  a  society  for  the  improvement  of 
agriculture,  adopting  a  constitution  and  by-laws  for  their  gov* 
ernment,  and  appointing  the  customary  officers,  become  a  body 
corporate,  with  capacity  to  sue  and  be  sued,  "and  perform  all 
such  acts  as  they  deem  best  calculated  to  promote  the  agri- 
cultural and  household  manufacturing  interests"  of  the  county 
and  state;  and  when  they  shall  pay  to  the  treasurer  of  the 
society,  "by  voluntary  subscription,  or  fees  imposed  on  its 
members,  any  sum  of  money  in  each  year  not  less  than  fifty 
dollars,"  they  are  entitled,  upon  the  certificate  of  the  president^ 
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Terified  by  the  oath  of  the  treasarer,  to  the  effect  that  ench 
payment  has  been  made,  to  draw  from  the  county  treasury  an 
equal  amount,  but  not  to  exceed  two  hundred  dollars.  The 
societies  are  also  made  capable  **of  holding  in  fee-simple  such 
real  estate  as  they  have  purchased  or  may  hereafter  purchase 
lor  sites  whereon  to  hold  their  fairs,"  and  to  receive  and  make 
conveyances  and  agreements  in  relation  thereto.  The  county 
eommissioners  are  authorised,  *Mf  they  think  it  for  the  best 
interests  of  the  county  and  society,"  to  contribute  out  of  the 
county  treasury,  for  the  purchase  or  lease  of  such  site,  a  sum 
equal  to  or  greater  than  that  paid  by  the  society  for  the  pur- 
chase or  lease  thereof,  but  no  tax  shall  be  levied  for  a  sum 
greater  than  that  paid  by  the  society,  unless  a  majority  of  the 
electors  of  the  county  voting  at  some  general  election  shall 
TOte  in  favor  of  such  tax.  The  society  is  empowered  to  sell  its 
fiur  grounds  *'  in  such  manner  and  on  such  terms  as  it  may 
deem  proper,"  and  conveyances  therefor  may  be  executed  by 
the  president;  but  "  grounds  owned  partly  by  the  society  and 
partly  by  the  county"  cannot  be  sold  or  encumbered  without 
the  consent  of  the  commissioners,  and  when  sold,  the  convey- 
ance must  be  executed  by  the  commissioners,  as  well  as  the 
president  of  the  society.  The  money  arising  from  the  sale  is 
required  to  be  paid  into  the  county  treasury,  and  cannot  be 
paid  out  without  the  consent  of  the  commissioners. 

The  duties  enjoined  on  such  societies  are,  to  ''offer  pre- 
miums for  the  improvement  of  soils,  tillage,  crops,  manures, 
implements,  stock,  articles  of  domestic  industry,  and  such 
ether  articles,  productions,  and  improvements  as  they  may 
deem  proper,"  and  to  so  ''  regulate  the  amount  of  premiums, 
and  the  different  grades  of  the  same,"  that  "  small  as  well  as 
large  farmers"  may  *'have  an  opportunity  to  compete  there- 
for." They  are  required  to  publish  a  list  of  the  awards,  and 
an  abstract  of  the  treasurer's  report,  in  the  newspapers  of  the 
county,  and  report  annually  their  proceedings,  with  a  synopsis 
of  the  awards,  a  description  of  the  improvements,  and  the  con- 
dition of  agriculture  in  the  county,  to  the  state  board  of  agri- 
colture. 

From  this  summary  of  the  statutes,  it  is  apparent  that  cor- 
porations formed  under  them  are  not  mere  territorial  or  politi- 
cal divisions  of  the  state;  nor  are  they  invested  with  any 
political  or  governmental  functions,  or  made  public  agencies 
of  the  state,  to  assist  in  the  conduct  of  its  government.  Nor 
can  it  be  said  that  they  are  created  by  the  state,  of  its  own 
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soyereign  wfll,  without  the  ooDsent  of  the  persons  who  oonsti- 
tute  them,  nor  that  such  persons  are  the  mere  passive  recipi- 
ents of  their  corporate  powers  and  duties,  with  no  power  to 
decline  them,  or  refuse  their  execution.  On  the  contrary,  it 
is  evident  that  societies  organised  under  the  statutes  are  the 
result  of  the  voluntary  association  of  the  persons  composing 
them  for  purposes  of  their  own.  It  is  truSi  their  purposes 
may  be  public,  in  the  sense  that  their  establishment  may  con- 
duce to  the  public  welfare  by  promoting  the  agricultural  and 
household  manufacturing  interests  of  the  county;  but  in  the 
sense  that  they  are  designed  for  the  acoomplishment  of  some 
public  good,  all  private  corporations  are  for  a  public  purpose, 
for  the  public  benefiti  is  both  the  consideration  and  justifi- 
cation for  the  special  privileges  and  franchises  conferred  on 
them.  These  agricultural  societies  are  formed  of  the  free 
choice  of  the  constituent  memberSi  and  by  their  active  pro- 
curement; for  it  is  only  when  they  organize  themselves  into  a 
society,  adopt  the  necessary  constitution,  and  elect  the  proper 
officers,  that  they  become  a  body  corporate.  The  state  neither 
compels  their  incorporation  nor  controls  their  conduct  after- 
ward. They  may  act  under  the  organisation,  or  at  any  time 
dissolve  or  abandon  it 

While  the  authority  is  not  in  terms  conferred  on  such  so- 
cieties to  hold  fairs,  and  charge  for  admission  to  them,  the 
power  to  '^  perform  all  such  acts  as  they  deem  best  calculated 
to  promote  the  agricultural  and  household  manufacturing  in- 
terests" of  the  county  appears  to  be  ample  for  that  purpose, 
and  also  to  authorise  the  society  to  select  the  site  whereon  to 
hold  the  fair,  adopt  plans  for  buildings  and  superstructiueB, 
and  erect  them  at  its  pleasure.  The  society  is  absolutely  fiee 
to  determine  whether  it  will  erect  any  buildings  or  seats  tat 
the  accommodation  of  its  patrons;  and  if  any,  what  kind,  and 
of  what  materiaL  It  is  subject  to  no  control,  either  in  the  se- 
lection of  the  material  or  in  the  employment  of  the  architect, 
superintendent,  or  workmen;  and  the  whole  management  and 
conduct  of  the  fair  is  committed  to  it  and  its  officers,  with  the 
power  to  determine  what  shall  be  done,  how  it  shall  be  done, 
and  by  whom  it  shall  be  done.  In  short,  in  the  execution  of 
the  powers  conferred  on  it,  the  society  selects  its  own  agents, 
is  invested  with  the  sole  control  over  them,  and  may,  for  its 
own  indemnity,  exact  such  guaranties  against  the  want  of 
skill  and  care  in  their  employment  as  it  may  deem  propei; 
and  be  able  to  obtain. 
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There  are  cases  where  a  party  under  no  legal  obligation  to 
perform  an  act  or  service  may,  nevertheless,  be  liable  for 
damages  caused  by  his  negligence,  if  he  voluntarily  enter 
upon  its  performance.  And  though  the  defendant  below  was 
not  bound  to  provide  seats  for  the  convenience  of  persons  at- 
tending its  fairs,  and  the  omission  to  do  so  would  subject  it 
to  no  liability,  yet,  having  voluntarily  entered  upon  their  con- 
struction, for  the  purpose  of  being  occupied  by  the  people 
present,  and  to  afford  them  greater  convenience  and  comfort 
in  witnessing  the  exhibition,  thus  constituting,  when  com- 
pleted, an  invitation  to  occupy  them,  as  well  as  an  induce- 
ment for  the  patronage  of  the  fair,  every  consideration  of  right 
and  justice  requires  that  in  their  construction  the  society 
should  have  a  careful  regard  for  the  safety  of  those  for  whose 
use  they  were  designed,  and  who  should  act  upon  the  invita- 
tion. And  since  the  defendant  selected  and  controlled  its  own 
agents  and  servants,  and  might,  by  the  exercise  of  due  care  in 
their  employment,  have  secured  the  construction  of  seats  that 
were  suitable,  and  therefore  safe  (for  they  can  be  suitable  only 
when  safe),  that  law  of  social  duty  which  exacts  of  all  that 
they  shall  so  conduct  themselves  as  not  to  injure  others  by 
their  neglect  forbids  that  the  defendant  should  interpose  its 
own  incorporation,  self-sought  and  voluntarily  maintained,  as 
a  shield  against  liability  to  one  who,  being  rightfully  upon  the 
Beats,  and  free  from  fault,  is  injured  by  reason  of  its  negli- 
genoe  in  their  construction. 

Besides,  it  is  evident  that  the  defendant  has,  or  may  have, 
a  corporate  fund;  for  it  is  authorized  to  hold,  in  fee-simple, 
**  such  real  estate  as  it  has  purchased,  or  may  hereafter  pur- 
chase, for  sites  whereon  to  hold  fairs";  and  there  appears  to 
be  no  limit  afSxed,  either  to  the  quantity  or  value  of  the  real 
estate  it  may  so  own.  True,  it  is  provided  that  if  the  county 
commissioners,  with  the  county  funds,  contribute  towards  its 
purchase,  it  cannot  be  sold  or  encumbered  without  their  con- 
sent; but  the  answer  contains  no  allegation  that  such  contri- 
bution was  made  in  the  purchase  of  the  defendant's  grounds. 

Then,  again,  the  statute  imposes  no  limitation  upon  the 
amount  that  may  be  charged  for  entry  fees,  or  for  admission 
to  the  fair;  nor  is  there  anything  in  the  statute  which  requires 
the  society  to  expend  the  whole  of  its  receipts  in  the  payment 
of  premiums,  awards,  or  expenses,  or  for  any  other  spedfio 
porpoee.  They  shall  offer  premiums  "  as  they  deem  proper,** 
is  the  language  of  the  statute.    The  income  may  many  timea 
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exceed  the  expenditure,  and  hence,  not  only  may  a  corporate 
fnnd  be  acquired,  but  it  may  be  distributed  among  the  mem- 
bers, or  held  for  other  dispoeition,  at  the  pleasure  of  the  w^ 
ciety,  and  the  corporation  may  thus  become  one  of  pecuniary 
profit,  with  the  control  and  managemedt  of  property,  real  and 
personal;  and  we  see  no  reason  why,  for  private  injuries^ 
caused  by  the  improper  management  of  its  corporate  property, 
it  should  not  be  held  to  the  same  general  liability  as  natural 
persons  who  own  and  manage  the  same  kind  of  property. 

Our  conclusion  is,  that  the  facts  stated  in  the  portion  of  the 
answer  demurred  to  are  insufficient  to  constitute  a  defense  to 
the  case  made  by  the  petition,  and  the  demurrer  should  have 
been  sustained. 

Judgment  of  the  district  court  and  of  the  court  of  common 
pleas  reversed,  and  the  cause  remanded,  with  instructions  to 
sustain  the  demurrer,  and  for  further  proceedings. 


AoaicuLTumAL  SoaxTm  ark  Corporations  Aogrboatr,  hot  Qvasi  06b- 
P0RATI0H8,  and  are  responsible  for  personal  injuries  snstained  bj  reason  d 
their  ftdlnre  to  nse  ordinary  care  in  the  erection  and  maintaining  of  building 
fit  for  the  pnrposes  of  their  organization:  Brown  v.  South  Ketmeboc  AgL  Soc, 
47  Me.  275;  74  Am.  Dec.  484.  But  a  child  attending  a  pvblio  school  camiet 
sue  the  oity  maintaining  snch  school  by  law  for  personal  injuries  sostaiaed 
by  reason  of  the  unsafe  stair-cases  in  the  school-house:  HiU  t.  Bctkm,  Itt 
Mass.  844)  28  Am.  Rep.  882,  and  foot-note. 


MaNNIX   V.    PUBCBLL. 

[46  Ohio  Statb,  102.] 

FaapntTT  Hild  m  Trust  does  mot  Pass  bt  AssiONirBinr  voa  BanRr 
or  Crrditors.  —  No  property  held  in  trust  for  others  by  one  who  maksi 
an  assignment  for  the  benefit  of  his  creditors  passes  by  snch  assignmenl^ 
and  the  beneficiaries  of  such  property  are  free  to  assert  against  tlie 
assignee  every  right  and  claim  which  before  the  assignment  they  oouU 
hare  asserted  against  the  assignor. 

Parol  Evidxnor  Admissiblx  to  Inorait  Trust  ok  Tttlx  Hrld  bt 
DsBD  Absolutr  on  its  Facb.  —  Parol  evidence  is  admissible  to  shov 
that  land  conveyed  to  a  grantee  by  a  deed  absolute  on  its  face  is  in  fad 
held  by  him  in  trust  for  charitable  uses,  but  such  evidence  must  lie  desr, 
strong,  and  convincing.  And  if  such  grantee  is  an  archbishop  of  tbs 
Roman  Catholic  Church,  its  rules  and  canons  regulating  the  mods  d 
acquiring  and  holding  church  property  are  admissible  evidence  to  show 
that  the  property  so  conveyed  to  him  is  held  by  him  in  trust  for  pm^ 
poses  of  religious  worship  aod  other  charitable  uses. 

Which  will  bb  Upheld  bt  Courts.  —  Property  held  by  a  Roobsb 
Oatholie  archbishop  in  trust  for  the  pnrposes  of  public  religions  worshif^ 
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aqrluH.  •a'  cnMftniM^  fa  Md  iw  mm  tta  vffl  ^ 
vphdd  bj  ilM  oout%  whfah  will  tee  tfaat  iboM  vaw  mn  b«4  abnaad,  par* 
Tcrtod,  «rdattroj«d* 

Tmonaan  Hka  it  Bomav  Oathouo  Abchbbhop  worn,  GHABmBLB  Uni 
n  aov  SvBJMT  to  PATmonr  ov  Dsan  eonfcrMtod  bj  bim  in  tb«  tanft- 
B«i  •!  flwmiag  iDoo^  an  depont  upon  tb«  tarns  of  paying  mtanil  opcA 
it  wbQa  an  dapaail^  and  finall j  natoring  tba  prmeipaL  Saab  dabfa  caa- 
aai  ba  lagardad  as  diocaaan  debti^  to  ba  aatiafiad  oot  d  diaeaaaa  ar  gan* 
atal  abvrob  propartj. 

(hn  FtKB  or  PKonBrr  Hxld  vyov  Skpakats  Tkum  a  vor  Liablb 
VOB  iMFBOTBoaT  ov  AxoTHBB.  — Wbaw  pcoparty  fa  bald  by  a  Booaam 
CktfaaKa  aiobbfabop^  in  tniat»  to  ba  darotad  to  tba  naaa  of  pabUa  raUgioaa 
wahip^  aamatariaa,  orpban  aayfauni^  and  aebooU,  aaob  obnrob,  oamatary, 
aaylnm,  and  acbool  fa  bald  apon  a  aepante  trust  and  for  ita  own  aepa- 
fi^  ttMi^  and  ODO  piaoa  of  anob  property  fa  not  ebargeabla  witb  any  part 
af  tba  azpanaa  of  improying  anotbar,  nar  of  improving  ebnrob  praparty 
ganaraHy  in  tba  diocaaa. 

BnninoiABixa  ov  Teobt  Pbopbr  Pabtib  to  Action  whbv.  —  Wbera 
proparty  fa  bald  by  a  Roman  Catholio  archbishop  in  tmat  for  the  uses  of 
pnblio  raligiona  worship,  aehoofa,  orphan  asylums^  and  oemeteriea,  al- 
tboQgb  tba  persona  respeotiTely  poaaeasing  and  having  charge  of  sneb 
aeboofa,  aaylnm%  and  oemeteriea  are  vninoorpomted  and  otherwiae  in- 
aapabla  of  boldmg  tba  legal  title  to  the  property,  they  bara  anob  an 
imtarsal  therein  as  will  permit  them  to  be  represented  in  oonrt  by  a 
nmnbar  faaa  than  the  whole  of  them  for  the  pnrpoae  of  proteoting  the 
ptopaiiy  from  being  seised  and  add  for  the  satfafaction  of  the  private 
dabta  of  the  tmatee;  and  cbangee  in  the  membership  of  anob  oongrsga- 
tioBS  and  bodies  do  not  affect  their  legal  identity. 

OUOM.  09  TrUSTKB  fOB  ADTAHOBS  MaDB  to  PiTBOlIABB  0»  ImFBOTB  TbUIT 

Pbopsbtt.  —  A  trustee  for  charitable  naea  who  has  made  advances  from 
bfa  own  private  mean%  otherwise  than  as  donations,  for  the  pnrpoae  of 
puehaaing  or  improving  tba  tmat  property,  has  a  daim  npon  the  par* 
tionlar  property  pnrchased  or  improved,  which  will  pass  to  bfa  assignee 
asindividnal  assets;  and  in  an  action  by  the  assignee  to  snbjeot  bfa  as- 
aignor'a  assets  to  the  payment  of  the  latter's  debts,  the  court  may  order 
an  aoconnt  of  the  advancea  so  made  for  the  purpose  of  subjecting  snob 
property  to  the  satisfaction  of  anch  debta. 

XkvsTBB  FOB  Cbabitablb  Ubbs  MAT  Chabob  Tritst  Pbopbrtt  with  the 
reasonable  expense  of  its  necessary  preservation  and  improvement,  in 
faror  of  one  who  expends  money,  furnishes  materials,  or  performs  labor 
for  that  pnrpoae. 

OBoaa-TBTinoif  n  Bbbob  must  bb  Filbd  within  Two  Ybabb.  —  Although 
ft  eroaa-petition  in  error  fa  not  axpreasly  authorixed  by  the  Ohio  Code, 
anob  eroaa-petition  will  be  allowed  as  petitions  in  error  are  allowed  in 
original  aetiona.  But  snch  cross-petition  must  be  filed  within  two  yeara 
from  tba  rendition  of  the  judgment  The  same  limitation  appliea  to  it 
that  appliea  to  petitions  in  error  in  original  aetiona. 

Action  by  an  assignee  for  the  benefit  of  creditors  to  subject 
<he  property  of  his  assignor  to  the  payment  of  his  debts.  The 
fiu^ts  found  by  the  court  below  are  stated  in  the  opinion  of  the 
court.    The  part  of  the  Kew  St  Joseph's  Cemetery  stated  in 
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the  last  paragraph  of  the  opinion  to  have  been  devoted  to  the 
payment  of  creditors  consisted  of  eight  or  ten  acres  of  land 
cut  off  from  the  rest  of  the  cemetery  by  a  road,  and  which 
had  never  been  consecrated.  It  had  been  used  and  cultivated 
by  the  sexton  as  a  part  of  his  compensation.  As  conclusions 
of  law,  from  the  findings  of  fact,  the  court  found  that  the  prop- 
erty held  by  the  archbishop  in  trust  for  religious  and  charita- 
ble uses  did  not  pass  to  the  plaintiff  by  the  assignroenty  and 
that  he  could  not  subject  it  to  the  payment  of  the  debts 
referred  to  and  included  in  the  assignment;  that  as  to  oertain 
churches  and  schools  named,  the  assignee  was  entitled  to  re- 
cover whatever  sums  of  money,  if  any,  were  advanced  by  the 
archbishop,  or  by  Edward  Purcell,  for  buying  or  building,  or 
to  aid  in  buying  or  building,  of  said  properties,  or  in  improv- 
ing, repairing,  insuring,  or  for  taxes  or  other  purposes,  and 
had  not  been  repaid;  that  as  to  certain  other  churches 
named,  the  petition  should  be  dismissed,  with  costs;  that  as  to 
oertain  creditors,  including  John  G.  Hendricks,  the  equity  of 
the  case  was  against  them;  that  the  mortgage  of  Purcell  to 
Louis  Nardini  was  not  a  lien  upon  the  orphan  asylum;  that 
so  much  of  the  New  St  Joseph's  Cemetery  as  had  not  beoo 
sold  for  burial  lots  was  subject  to  sale  by  the  assignee  for  the 
payment  of  debts  under  the  assignment.  And  the  coart 
decreed  that  if  the  parties  could  not  agree  upon  the  amounts 
due  from  said  churches  and  schools,  and  as  to  the  amount  of 
ground  unsold  in  said  cemetery,  the  master  appointed  by  the 
court  should  proceed  to  find  what,  if  anything,  was  due  to 
J.  B.  Purcell  from  each  of  said  congregations  and  institution! 
at  the  date  of  the  assignment  to  the  plaintiff,  and  the  amount 
of  the  ground  still  unsold.  To  the  conclusions  of  law  and  to 
the  decree,  the  assignee,  the  creditors,  and  the  representatives 
of  the  various  congregations  and  institutions  interested  ex- 
cepted, and  having  filed  motions  for  a  new  trial,  presented  a 
bill  of  exceptions,  which  was  signed,  sealed,  and  allowed  by 
the  court,  and  ordered  to  be  recorded. 

8.  A.  Miller^  Hoadly^  JohnBon^  and  CoUto%  Mannix  and  Cot 
grav0j  StaUo  and  KiUredge,  and  WUby  and  Wald^  for  the  as- 
signee and  creditors. 

Lincoln^  Stephen*^  and  lAneoln^  and  Mathews^  Ravmjh  ^ 
MatKew9^  for  all  the  other  churches  and  institutiona. 

/•  W.  Oo$$t  for  St  Michael's  congregation* 
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Thcmoi  A.  Logan^  and  Logan  and  SlaUeryj  for  Loob  Nardini^ 
tmstee. 

Yaple^  Moo$^  and  MeCahe^  for  St  Mary's  congregation. 
Oliver,  Murray y  and  Benedict^  for  the  St  Joseph's  cemeteries. 
E.  W.  KiUredge^  for  John  G.  Hendricks. 

OwBK,  C.  J.  1.  The  case  has  been  considered  by  ns  npon 
the  facts  found  by  the  district  court.  While  we  have  exam- 
ined the  evidence  sufficiently  to  see  that  it  tends  to  support 
these  findings,  we  have  not  undertaken  to  determine  its  weight 

These  facts,  so  far  as  they  have  engaged  the  consideration  of 
this  court  and  are  involved  in  this  opinion,  may  be  more  briefly 
summarised  as  follows: — 

John  B.  Purcell  was  bishop  of  the  Roman  Catholic  diocese 
of  Cincinnati  from  1883  to  1866,  and  archbishop  from  that 
time  to  and  after  his  assignment,  in  March,  1879.  From 
1837  to  the  time  of  such  assignment,  his  brother,  Edward 
Purcell,  was  priest,  serving  at  the  cathedral,  and  also,  by  ap- 
pointment of  the  archbishop,  vicar-general  of  the  diocese,  to 
whom  was  confided  the  general  management  and  control  of 
the  financial  afiiidrs  of  the  archbishop.  During  all  the  time 
above  mentioned  the  canons,  decrees,  and  rules  of  the  Roman 
Catholic  Church  for  the  diocese  required  all  property  held  and 
used  for  ecclesiastical  purposes  to  be  conveyed  to  the  bishop  or 
archbishop  of  the  diocese  by  name,  his  heirs  or  assigns  forever, 
to  be  held  by  him  in  trust  for  the  uses  for  which  it  was  ao- 
qnired.  In  the  manner  and  for  the  uses  above  stated,  the 
churches,  school-houses,  parochial  residences,  asylums,  semi« 
nary,  and  cemeteries  involved  in  this  controversy  were  acquired 
and  conveyed  to  '^  John  B.  Purcell,  his  heirs  and  assigns  for- 
ever,'' because  the  rules  and  canons  of  the  church  required  the 
legal  title  to  be  so  vested,  and  for  no  other  reasons.  As  soon 
as  Edward  Purcell  came  into  the  diocese,  and  in  his  capacity 
of  vicar-general,  he  began  to  receive  money  on  deposit  (paying 
interest  thereon)  and  loaning  it  out  upon  interest,  all  with  the 
acquiescence  of  the  archbishop,  and  so  continued  to  receive 
money  until  the  indebtedness  so  incurred  amounted  to  more 
than  three  million  five  hundred  thousand  dollars,  which  has 
been  assumed  by  John  B.  Purcell  as  his  own. 

Finding  themselves  without  available  means  to  pay  this  in- 
debtedness, they  made  an  assignment  in  insolvency  to  the 
r,  before  whom  about  two  million  five  hundred  thou- 
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•and  dollars  of  indebtedness  have  been  duly  proved.  It  is 
only  neoessary  to  deal  with  the  assignment  of  John  B.  Pnr- 
eelL  On  March  11, 1879,  the  latter,  in  his  individual  capacity, 
made  his  assignment  to  Mannix  in  trust  for  the  payment  of 
his  debts,  of  all  his  property  whioh  could  at  law  or  in  equity 
be  subjected  to  such  payment,  expressly  excepting  all  property 
held  by  him  in  trust  for  others.  No  specific  property  was 
named  or  described  in  the  deed;  but,  in  addition  to  the  church 
property  held  in  his  own  name,  the  assignor  owned  a  large 
amount  of  property  which  had  been  deeded  or  devised  to  him 
unafifected  by  any  trust,  and  which  was  legally  subject  to  the 
payment  of  his  debts,  and  about  which  there  is  no  controversy. 
All  the  church  edifices  involved  in  this  controversy,  except 
three  (which  includes  the  cathedral),  were  severally  bought, 
built,  and  paid  for  wholly  by  the  gifts  of  the  members  of  the 
several  congregations  worshiping  therein,  respectively,  and 
others,  for  the  sole  purpose  of  public  religious  worship  therein. 
To  the  purchase  and  building  of  the  three  excepted  as  above, 
John  B.  and  Edward  Purcell  advanced  money  by  way  of  loan 
(and  otherwise  than  as  gifts),  which,  as  to  the  cathedral  and 
St.  Patrick's  church,  in  Cumminsville,  has  not  been  repaid. 
Except  the  money  so  advanced,  these  church  buildings  were 
paid  for  by  contributions  from  members  of  the  respective 
congregations,  and  others,  and  the  legal  title  vested  in  the 
archbishop,  to  be  by  him  held  in  trust  for  the  use  of  the  con- 
gregations, respectively,  using  them  as  places  of  public  wor- 
ahip.  The  congregations  of  the  several  churches  were  composed 
of  men,  women,  and  children  of  the  Roman  Catholic  faith  wor- 
ahiping  and  receiving  the  sacraments  of  the  church  therein. 

These  congregations  were  not  incorporated  nor  organiied 
tinder  any  law  of  the  state,  nor  were  they  unincorporated 
associations  whose  members  incurred  any  personal  liability; 
although  some  of  them  had  trustees  appointed  for  purposes 
other  than  for  control  over  the  title  to  church  property.  Mem- 
bers could  change  from  one  church  to  another  by  change  of 
residence,  or  from  mere  caprice.  Taking  a  pew  and  paying 
the  pew  rates  by  a  Roman  Catholic  constituted  such  person  a 
member  of  the  congregation.  Upon  leaving  the  church  and 
going  elsewhere,  the  membership  ceased.  The  churches  were 
open  and  free  to  all  for  purposes  of  public  worship.  The 
pastor  of  each  congregation  was  appointed  by  the  bishop  and 
removed  at  his  pleasure,  but  his  salary  was  paid  by  the  con- 
gregation; and  the  pastor  for  the  time  being,  with  his  congre* 
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galion,  hmd  aotoal  poteesskm  of  tiie  chnrch.  None  of  the 
eongregatioiiB,  nor  any  bodies  of  indiTidualB  repreeenting 
them,  were  eo  organized  aa  to  be  capable  of  holding  the  legal 
title  to  the  ehnrch  property.  The  other  properties  held  and 
need  for  ecdesiastieal  purposes — asylnms,  schools,  cemeteries 
(with  the  qaalifying  facts  fonnd  by  the  court  below  concerning 
tiie  property  represented  by  the  St.  Joseph's  Cemetery  Asso- 
ciation, a  part  of  which  was  subjected  to  the  payment  of 
creditors)  —  were,  like  the  churches,  openly,  notoriously,  ccm- 
tinuously,  and  ezclusiyely  possessed  and  used  for  the  purposes 
for  which  they  were  acquired  and  deeded  to  the  archbishopw 
But  they  were  so  possessed,  used,  and  managed  by  persons 
with  whom  it  was  impracticable  to  invest  the  legal  title,  by 
reason  of  the  want  of  permanency  in  the  perscnnd  of  their 
possession  and  management 

2.  The  original  action  was  brought  by  the  assignee  for  the 
purpose  of  procuring  a  sale  of  all  this  property  free  of  all 
clouds  and  incumbrances  by  reason  of  the  assertion  of  the 
trusts  and  uses  for  which  it  is  claimed  the  archbishop  held  it; 
the  contention  of  the  assignee  being  that, — 1.  The  debts  before 
mentioned  were  not  the  individual  debts  of  the  archbishop,  but 
contracted  for  diocesan  purposes,  and  that  the  church  property 
is  justly  chargeable  with  their  payment,  and  this  prior  to  all 
other  charges  upon  the  property;  and  2.  That  the  archbishop 
was  so  far  the  absolute  owner  of  the  property  —  such  was  his 
dominion  over  it — that  it  is  subject  to  the  payment  of  even 
bis  general  indebtedness,  and  passed  by  the  deed  of  assignment 
to  the  assignee;  that  there  was  no  trust  of  which  the  dvil 
courts  can  take  cognizance  or  assume  control,  or  which  can 
stand  in  the  way  of  the  ordinary  course  Of  administration  of 
the  assignment 

Except  as  to  the  claim  of  John  G«  Hendricks  for  improve- 
ments put  upon  the  cathedral  property  (which  will  be  con- 
lidered  in  another  connection),  the  central  and  controlling 
question  in  the  case  is,  whether  the  church  property,  includ- 
ing all  the  property  above  mentioned,  is  liable  for  the  debts  of 
the  archbishop,  contracted  as  above,  and  passed  to  the  assignee 
by  the  deed  of  assignment,  and  is  now  held  by  him  to  be  ap- 
plied to  the  extinguishment  of  the  indebtedness  proved  before 
bim.  There  are  in  all  over  two  hundred  pieces  of  church 
property  in  the  diocese  described  in  the  petition  of  the  as- 
^gnee,  but  it  was  agreed  by  counsel  upon  the  trial  that  four- 
taea  different  churches,  institutions,  and  properties,  selected 
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by  them  as  representiDg  the  various  questionB  of  law  and  Cad 
in  the  case,  may  be  considered  as  representing  all  the  property 
involved  in  the  controversy. 

The  case  is  one  of  unusual  magnitude  and  interest,  as  weU 
in  the  questions  as  in  the  amount  involved.  It  has  received 
that  consideration  at  our  hands  which  its  importance  seemed 
to  demand.  We  desire  to  acknowledge  our  obligation  to  the 
eminent  counsel,  whose  great  learning,  tireless  research,  and 
strong  presentation  of  the  case  in  all  its  varied  aspects  and 
complications  have  so  greatly  assisted  us  in  its  consideration. 

8.  It  will  facilitate  the  consideration  and  disposition  of  this 
question  to  keep  in  mind  a  few  fundamental  facte  and  propo- 
sitions which  assume  prominence  at  the  threshold  of  the  inves- 
tigation. The  archbishop,  in  his  official  capacity,  has  made 
no  assignment.  The  diocese  of  Cincinnati  has  not  gone  into 
insolvency,  nor  have  any  of  the  churches  or  other  institutions 
involved  in  this  controversy.  We  are  not  dealing  with  church 
debts,  nor  with  the  assets  of  the  church.  John  B.  Purcell,  the 
individual,  made  an  assignment  in  insolvency  of  all  his  indi- 
vidual property  to  an  assignee,  to  be  by  the  latter  applied  to 
the  payment  of  his  individual  debts.  No  property  held  by 
him  in  trust  for  others  could  or  was  intended  to  pass  by  deed 
of  assignment:  1  Ferry  on  Trusts,  sees.  834-836.  This  word 
*'  trust "  is  here  employed  in  its  legal  sense,  and  is  not  intended 
to  comprehend  mere  confidential  relations  or  duties  of  which 
the  civil  courts  may  not  take  cognizance  or  assume  control. 
All  property  subject,  at  law  or  in  equity,  to  the  payment  of 
John  B.  Purcell's  debts,  whether  held  nominally  in  trust  or 
not,  passed  by  the  assignment  to  the  plaintiff  below.  No 
higher  or  better  right  or  title  to  any  of  this  property  passed  to 
the  assignee  than  the  assignor  held.  His  creditors  acquired 
no  new  rights  or  remedies  in  or  against  it  by  force  of  the  as- 
signment. The  assignee  simply  represents  them  and  their 
rights,  which  he  has  undertaken  to  enforce  by  the  plain  pro- 
cesses appointed  by  statute.  They  do  not,  in  any  sense,  stand 
to  the  assigned  property  in  the  relation  of  purchasers.  The 
beneficiaries  of  the  property  which  the  assignee  is  now  seeking 
to  subject  to  the  payment  of  the  assignor's  debts  are  free  to 
assert,  against  the  latter,  every  right  and  claim  which,  before 
the  assignment,  they  could  have  asserted  against  the  assignor: 
Morgan  v.  Kinney ^  88  Ohio  St.  610;  Burrill  on  Assignments, 
sec.  891. 

The  questions  before  us  are  very  similar  to  those  which 
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would  have  arisen  if  John  B.  Purcelli  claiming  to  be  in  po0- 
Bession  of  this  property,  had  brought  suit  to  quiet  his  alleged 
title  against  those  who  now  assert  the  trust,  or  as  if,  claiming 
to  be  the  unqualified  owner  in  fee-simple,  had  brought  his  ac^ 
tions  against  them  to  recover  possession  of  the  several  proper- 
tiea  held  by  them.  The  practical  and  substantial  subject  of 
the  present  inquiry  is.  Have  these  supposed  beneficiaries  an 
interest  in  this  property  which  they  can  assert  as  superior  to 
the  right  of  John  B.  Purcell  or  his  creditors  to  subject  it  to 
the  payment  of  his  debts?  Another  important  consideration 
which  should  be  kept  in  view  is,  that  none  of  the  defendants 
are  asking  to  have  any  trust  performed  or  executed.  They 
are  simply  standing  upon  the  defensive, — asking  that  the 
properties  which  they  respectively  speak  for  and  represent  be 
left  free  from  assault;  asking  that  the  relations  which  have 
obtained  between  them  and  their  archbishop  concerning  these 
properties  since  they  were  first  respectively  possessed  and 
used  by  them  be  permitted  to  continue  uninterrupted  and  un- 
affected. Instead  of  asking  that  the  execution  of  the  trusts 
be  decreed,  they  simply  pray  that  their  destruction  may  be 
averted.  They  are  content  that  the  legal  title  to  this  property 
should  remain  where,  by  all  the  canons  of  their  church,  it  has 
for  so  many  years  been  reposed;  but  they  ask  that  the  uses  to 
which,  during  all  these  years,  it  has  been  devoted  be  not 
abused,  perverted,  nor  destroyed. 

4.  The  parties  have  gone  back  fifteen  centuries  into  the 
laws  and  canons  of  the  church  for  proof  of  the  nature  of  the 
tenure  by  which  the  archbishop  held  the  legal  title  to  ecclesi- 
astical property.  And  the  proof  is  overwhelming  that  he  was 
not  invested  with  an  absolute  title  to  it  as  his  own.  It  is 
practically  conceded  that  he  held  it  in  trust;  but  the  parties 
are  very  far  from  a  concurrence  of  views  concerning  the  terms 
of  the  trust.  The  right  to  go  to  the  rules  and  canons  of  the 
Catholic  Church  for  the  purpose  of  establishing,  defining,  and 
limiting  the  trust  is  denied.  That  parol  evidence  may  be  re- 
sorted to  to  ingraft  a  trust  upon  a  title  held  by  deed  absolute 
upon  its  face,  is  a  question  which,  in  this  state,  has  passed  be- 
yond the  range  of  serious  discussion;  though  the  proof  in  such 
cases  should  be  clear,  strong,  and  convincing:  Matthews  v.  Lear 
manj  24  Ohio  St.  615;  Broadrup  v.  Woodman,  27  Id.  559.  The 
ccMitention  is,  that  to  resort  to  the  law  of  the  church  as  proof 
upon  which  to  qualify  the  absolute  terms  of  the  grant  is  to 
permit  the  law  of  the  church  to  supersede  or  dominate  the 
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cMl  kw;  and  much  tensiiivenesB  is  shown  by  omiBont  oomi- 
mI  upon  this  subject  There  is  here  no  ground  for  alarm.  It 
is  no  innovation  upon  the  law  of  evidence,  in  deteradning 
questions  like  the  one  at  bar,  to  call,  in  aid  of  the  civil  tiibu* 
naly  upon  the  law  of  the  particular  church  involved  for  the 
purpose  of  determining  the  title  to  church  property.  It  surely 
is  not  unreasonable,  in  a  case  like  the  present,  to  hold  one  of 
the  great  prelates  of  the  Church  of  Rome  to  the  terms  upon 
which,  by  the  very  law  to  which  he  has  vowed  his  fealty,  he 
has  consented  to  accept  the  legal  title  to  property  whidh  is  ap- 
pointed to  the  uses  of  the  church  to  whose  service  he  has,  with 
most  solemn  unction,  dedicated  his  life.  It  is  but  a  form  of 
establishing,  by  convenient  and  very  convincing  proof^  what 
entered  into  the  contemplation  of  the  parties  to  the  grant  at 
the  time  the  title  vested.  It  has  been  held  that  where  a  re- 
ligious body  becomes  divided,  and  the  right  to  the  property  is 
in  conflict,  the  civil  courts  will  consider  and  determine  which 
of  the  divisions  submits  to  the  church,  local  and  generaL  This 
division  is  entitled  to  the  property.  In  determining  which  of 
the  divisions  has  maintained  the  correct  doctrine,  the  findings 
of  the  supreme  ecclesiastical  tribunal  of  the  denomination  in 
question  is  binding  upon  the  civil  courts:  JfcCKimw  v.  Wai$om, 
41  Pa.  St.  9;  BaiMey'a  Appeal,  88  Id.  60;  Fint  Prm.  SodUy  v. 
Langley,  25  Ohio  St  128;  Ferraria  v.  Va$emeeUo$,  81  HL  25; 
8  Am.  A  Bng.  Ency.  of  Law,  285.  So  where  a  bequest  ii 
made  for  a  church,  to  take  effect  whenever  a  congregation 
should  be  formed,  the  proper  ecclesiastical  authorities  are  the 
judges  of  the  formation  of  such  congregation:  FidMtf  Ing. 
Co:$  Appeal,  99  Pa.  St.  448.  If  by  the  laws  <rf  a  Masonic 
lodge,  the  master,  or  of  an  Odd  Fellows'  lodge,  the  noUe 
grand,  was  to  be  the  repositary  of  the  legal  title  to  all  real 
property  of  the  lodge,  to  be  held  in  trust  for  its  usee,  would 
there  be  anything  startling  in  the  proposal  to  prove  the  law  of 
the  lodge  in  a  controversy  between  the  latter  and  its  chief 
officer,  involving  the  title  to  such  property?  Yet  in  such  case 
it  could  as  well  be  contended  that  the  courts  were  permitting 
the  law  of  Freemasonry  or  Odd  Fellowship  to  supersede  the 
law  of  the  state  as  it  can  now  be  asserted  that  we  are  enfor- 
cing the  canons  and  decrees  of  Rome.  It  is  no  more  than 
establishing,  by  a  form  of  proof  which  the  courts  have  held 
to  be  competent,  the  terms  upon  which,  by  the  convention  of 
the  parties,  the  title  to  churoh  property  was  granted  aad 
accepted. 
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8»  It  if  to  be  obfienred,  however,  that  the  ooart  below  was 
not  limited  to  such  eyidenoe  in  determining  whether  any  and 
what  troat  was  raised  upon  the  title  which  the  arohbishop 
held.     Formal  written  declarations  of  trust,  sworn  pleadings 
in  other  cases,  and  other  written  conoessions  of  the  archbishop 
made  before  any  controversies  like  the  present  arose,  were  be- 
fore the  court  to  aid  in  the  determination  of  this  question.    It 
is  true  that  from  time  to  time,  during  the  archbishop's  service, 
be  exercised  acts  of  apparent  private  ownership  over  property 
held  for  ecclesiastical  uses.    He  sold  property,  received  the 
proceeds,  reinvested  it  in  other  property  for  church  uses, 
executed  mortgages  upon  property  purchased,  and  received 
mortgages  upon  property  sold.    But  so  far  as  appears.in  the 
case,  all  this  was  done  with  the  free  acquiescence  of  the  re- 
spective congregations  and  others  interested  in  the  property 
affected.    There  was  evidence  tending  to  show  that  the  arch- 
bishop and  his  vicar*general  represented  to  depositors  that  the 
entire  church  property  was  bound  for  repayment  of  deposits 
as  well  as  payment  of  interest.    Counsel  maintain  that  these 
representations,  charged  such  property  with  a  liability  to  an- 
swer to  such  creditors.    The  court  below  very  properly  omitted 
to  make  a  finding  upon  this  evidence.    The  fact,  if  so  found, 
would  have  been  immaterial.    The  law  will  not  permit  a 
trustee  thus  to  talk  away  the  trust  estate.    The  infirmity  of 
the  argument  lies  in  its  assumption  of  the  very  proposition  in 
controverqr.    If  the  archbishop's  control  over  church  property 
was  such  that  he  oould  encumber  it  by  his  mere  declarations, 
it  was  liable  for  his  debts.    He  could  not  estop  the  ce$iu%»  que 
inuUni  by  his  words.    The  latter  were  found  by  the  court 
bdow  to  have  been  continuously  in  possession  of  the  property. 
It  also  appears  that  the  congregations,  through  representa- 
tive members,  have,  without  objection  from  the  archbishop, 
bonded  and  mortgaged  church  property  in  large  sums.    But 
prior  to  the  transactions  which  led  to  the  assignment,  no  oo- 
cssion  is  shown  where  any  collision  or  difference  has  arisen 
between  the  archbishop  and  any  c^  the  beneficiaries  of  the 
church  property  respecting  its  management  or  control.    It 
has  been  reserved  for  the  case  at  bar  to  present,  for  the  first 
time  in  the  administration  of  the  archbishop,  a  condition  of 
things  which  called  upon  the  various  beneficiaries  to  question 
his  right  or  power,  or  that  of  his  successor  in  title,  the  as- 
tignee,  to  itttmrrupt  or  interfere,  without  their  consent,  with 
tbeir  enjoyment  of  the  uses  to  which  the  property  has  hereto- 
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fore  been  devoted.  This  question  is  now  fairly  presented; 
and  the  nature  of  the  trust  upon  which  it  is  conceded  the  as- 
signor held  the  property  is,  for  the  purpose  of  determining 
whether  any  and  what  control  a  court  of  chancery  may  as- 
sume or  exercise  over  it,  squarely  presented  for  adjudication. 

6.  The  contention  of  the  creditors  is,  that  though  the  arch- 
bishop may  not  have  held  this  property  by  an  absolute,  un- 
qualified ownership,  yet  the  vagueness  of  the  alleged  trust, 
the  uncertainty  and  indefiniteness  as  to  the  cestuis  que  trutUni^ 
together  with  the  absence  of  all  other  persons  capable  of  deal- 
ing with,  acquiring,  or  encumbering  the  legal  title  to  this  prop- 
erty, necessarily  left  the  holder  of  the  legal  title  supreme  in 
his  power  of  disposition  and  control. 

Let  us  once  assume  that  John  B.  Purcell  was  a  trustee  cf 
this  property,  and  a  solution  of  the  question  at  bar  is  relieved 
of  much  of  the  difficulty  which  would  otherwise  involve  it 

Wherever  there  is  a  trustee  there  is  necessarily  a  subject  of 
the  trust, — the  estate;  an  object  of  the  trust, — the  use;  and 
a  cestui  que  trusty — the  beneficiary  of  the  trust.  A  trust  is 
where  property  is  conferred  upon  and  accepted  by  one  pe^ 
son  on  the  terms  of  holding,  using,  or  disposing  of  it  for  the 
benefit  of  another.  Wherever  such  a  trust  is  shown,  it  is  cog- 
nizable by  a  court  of  equity.  The  law  knows  no  trust  which 
simply  binds  the  conscience.  An  alleged  trust  which  is  cog- 
nizable only  in  the  court  of  morals  or  the  forum  of  conscience 
is  no  trust  at  all;  it  is  an  absurdity.  The  law  does  not  ao> 
knowledge  a  trust  over  the  exercise  of  which  it  will  not, 
through  its  tribunals,  assume  control,  to  avert  its  destruction, 
perversion,  or  abuse:  Morice  v.  Bishop  of  Durham^  9  Yes.  400. 
It  is  true  that,  in  some  cases,  alleged  trusts  may,  as  they  do;, 
fail  by  reason  of  some  hard  rule  of  evidence  which  prevents 
their  proof;  but  let  them  once  be  established,  and  the  power  of 
a  court  of  equity  to  control  their  exercise  is  almost  universally 
conceded. 

This  was  among  the  earliest  subjects  of  chancery  jurisdlo* 
tion.  While  it  was  for  a  time  supposed  that  the  statute  of 
uses  (43  Eliz.)  was  the  origin  of  this  jurisdiction,  it  is  now 
conceded  that  it  antedated  that  statute,  and  is  now  freely  ex- 
ercised in  states  which  do  not  regard  that  statute  as  in  force 
within  their  jurisdiction:  Urmy  v.  Wooden^  1  Ohio  St.  160;  69 
Am.  Dec.  615. 

7.  Indefiniteness  in  the  number  and  identity  of  the  alleged 
eeetuis  qus  trustent  is  urged  as  conclusive  against  the  aesump- 
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tion  that  this  property  is  held  upon  any  tmst  of  which  the 
<M>urt0  will  take  cognizance. 

The  cathedral  and  other  church  buildings  have  been,  since 
their  completion,  actually  and  openly  possessed  and  need  by 
their  respective  priests  and  congregations;  the  schools  by  their 
pupils  and  teachers;  the  orphan  asylum  by  the  sisters  of 
charity  in  charge  and  about  four  hundred  orphans;  and  the 
graveyards  (except  the  part  devoted  by  the  court  below  to 
the  payment  of  debts)  by  those  in  charge,  who  have  daily 
devoted  them  to  the  burial  of  the  dead.  It  is  true  that  none 
of  these  have  been  incorporated  or  otherwise  organized  under 
any  law  of  the  state.  Indeed,  their  immediate  management 
and  control  have  been  in  such  hands  as  to  illustrate  that  very 
principle  or  element  of  indefiniteness  which  has,  for  many 
centuries,  been  one  of  the  controlling  characteristics  of  a  trust 
for  charitable  and  pious  uses.  It  is  said  that  vagueness  is,  in 
some  respects,  essential  to  a  good  gift  for  a  public  charity, 
and  that  a  public  charity  begins  where  uncertainty  in  the 
recipient  begins:  Fontain  v.  RaveneU  17  How.  884;  SaltonstaU 
▼.  Sanders,  11  Allen,  456;  Russell  v.  AUeriy  107  U.  8.  163;  8 
Am.  A  Eng.  Ency.  of  Law,  127;  2  Perry  on  Trusts,  sec.  687. 
The  individual  recipients  of  the  charity  are  constantly  chan- 
ging.  For  illustration,  take  the  case  of  a  congregation  of  one 
of  the  churches  in  question.  It  may  be  that  among  those 
who  comprise  it  there  is  not  one  member  who  worshiped 
there  ten  years  ago.  Yet  it  is,  in  legal  contemplation,  the 
tame  congregation.  It  is  the  congregation  for  whose  uses,  as 
a  place  of  religious  worship,  the  church  has  been,  from  the 
first,  devoted.  Its  name  and  the  location  of  its  place  of  wor- 
ship render  its  identification  easy. 

8.  Is  it  such  an  entity  as  that  it  may  constitute  a  benefici- 
ary to  support  a  trust  for  a  charitable  use?  If  these  congre- 
gations and  other  beneficiaries  are  suflSciently  tangible  and 
substantial  to  have  a  standing  in  court,  the  question  ought,  it 
would  seem,  to  be  resolved  in  their  favor.  This  seems  to  us  a 
fair  test  of  the  question.  Are  they  in  court?  They  are  rep- 
resented each  by  prominent  members,  who  answered  below 
{or  themselves  and  the  other  members;  the  orphan  asylum 
by  prominent  contributors  to  its  establishment  and  support, 
with  whom  were  associated  several  members  of  the  Gatholio 
sisterhood  in  charge;  the  schools  are  similarly  represented, 
and  the  cemeteries  by  the  St.  Joseph's  Cemetery  Association, 
bcorporated  since  the  assignment,  to  which  Uie  legal  title 
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bat  hmn  oonvtyed  b j  John  &  Paroell,  or  whateirw  interai 
then  remained  in  him.  It  is  a  well-reoogniaed  praetioe  tm 
certain  penona,  belonging  to  a  Tolantary,  onincorporated  so- 
ciety, and  having  a  common  interest,  to  sue  in  behalf  of  them* 
eelyee  and  others  having  a  like  interest,  as  part  of  the  same 
society,  for  purposes  common  to  all  and  beneficial  to  alL  In 
Beatty  v.  Kurtz,  2  Pet  566,  several  members  of  an  unincorpo- 
rated Lutheran  congregation,  having  no  trusteed  capable  of 
holding  the  legal  title  to  church  property,  were  permitted  to 
sppear  in  court,  in  behalf  of  themselves  and  others  having 
like  interests,  for  the  purpose  of  preserving  a  trust  in  a  lot 
set  apart  upon  a  town-plat  ''for  the  Lutheran  church,"  upon 
which  they  had  established  a  place  of  burial  and  erected  a 
school-bouse,  but  the  legal  title  to  which  was  still  in  the  heirs 
of  the  original  proprietor.  See  also  Philadelphia  Baptist  Amf% 
V.  Smith,  8  Id.  600;  African  M.  E.  Church  v.  Canaver,  27  N.  J. 
Eq.  169;  HvUman  v.  Bcncamp,  5  Ohio  St  242;  Brown  t.  lfai»- 
ning,  6  Ohio,  298;  27  Am.  Dec  266;  Le  Clereq  v.  TruBteet,  7 
Ohio,  218;  28  Am.  Dec.  641.  It  does  not  follow,  however, 
that,  in  the  light  of  the  facts  established  in  the  court  below, 
it  would  not  have  protected  the  uses  for  which  the  propertf 
was  held,  even  if  these  beneficiaries  had  not  been  formally  in 
court    But  they  are  in  court 

9.  It  is  scarcely  necessary  to  dte  authority  to  show  that 
the  uses  for  which  this  property  is  held  are  such  as  the  courts 
will  uphold.  The  education  of  the  youth,  the  care,  education, 
and  nurture  of  orphans,  the  religious  instruction  of  the  living, 
and  the  decent  repose  of  the  dead,  are  among  the  most  pnmii- 
nent  and  common  objects  of  charitable  trusts:  2  Perry  on 
Trusts,  sees.  669,  700,  701,  706;  8  Am.  A  Eng.  Ency.  of  Law, 
122;  Oerke  v.  PurceU^  26  Ohio  St  229  (where  some  of  the  prop- 
erty now  in  controversy  is  declared  to  be  held  in  trust);  Jtfi> 
Intire  v.  City  of  Zanemlle^  17  Id.  862;  2ViwtM  v.  ZanetmOi 
Canal  Co.,  9  Ohio,  287. 

Surely  this  court  ought  not  to  be  expected  to  declare  that 
the  trusts  in  the  case  at  bar  are  too  vague  or  indefinite  to  be 
recognized  by  it  after  its  decision  in  the  two  cases  last  cited. 
It  there  upheld  and  enforced  a  charitable  bequest  to  an  unin- 
corporated association  ^'for  the  use  and  support  of  a  pooi^schod 
which  they  are  to  establish  for  the  use  of  the  poor  children  of 
the  town  of  Zanesville ";  the  donee  afterwards  becoming  in- 
corporated. Compared  with  such  a  use,  the  objects  of  the 
trusts  in  the  case  at  bar  are  simple  and  definite. 
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LaiM,  J.f  in  the  ease  last  died,  says,  coDcerning  the  extent  of 
ehancery  jurisdiction  over  charities:  '*  One  of  the  earliest  ele- 
ments of  every  social  oommunity  upon  its  law-girers,  at  the 
dawn  of  its  civilisation,  is  adequate  protection  to  its  property 
and  institntions  which  subserve  public  uses,  or  are  devoted  to 
its  rievation,  or  consecrated  to  its  religious  culture  and  sep- 
nlehers,''  etc. 

In  MiUer  v.  T$(ich(mt^  24  Ohio  St  426,  this  court  sustained 
a  bequest  to  an  executor  ^  for  the  advancement  and  benefit  of 
the  Christian  religion,  to  be  applied  in  such  manner  as  in  his 
judgment  will  best  promote  the  object  named.'' 

Id  Urmy  v.  Wooden^  1  Ohio  St.  160,  59  Am.  Dec.  615,  the 
eourt  sustained  a  bequest  to  *Uhe  poor  and  needy,  fatherless^ 
etc.,  of  Jefferson  and  Madison  townships,  of  the  county  afore- 
said, to  such  poor  as  are  not  able  to  support  themselves,  to  be 
divided  as  my  executors  may  deem  proper,  without  any  par- 
tiality.'' In  Sowers  v.  Cyrenius,  39  Ohio  St.  29,  48  Am.  Rep. 
418,  it  sustained  a  testamentary  disposition  "  for  the  preaching 
of  the  gospel  of  the  blessed  Son  of  God,  as  taught  by  the  people 
DOW  known  as  the  Disciples  of  Christ,  the  preaching  to  be  well 
and  faithfully  done,  in  Loraine  County,  in  Birmingham,  and  at 
Berlin,  in  Erie  County,  Ohio." 

In  WiUiamB  v.  First  Pres.  Soeiety  of  Cincinnati^  1  Ohio  St 
478,  the  court  held  that  a  deed  to  certain  persons  as  "  trustees 
ton  the  Presbyterian  congregation  of  Cincinnati,  and  their  suc- 
cessors forever,  for  the  use,  benefit,  and  behoof  of  the  congrega- 
tion forever,"  there  being  then  but  one  such  congregation,  is 
not  void  for  uncertainty  as  to  the  beneficiaries  of  the  trust, 
although  they  were  not  then  incorporated.  This  bears  with 
much  weight  upon  the  questions  at  bar.  In  none  of  these  cases 
could  the  beneficiaries  assert  any  special  pecuniary  interest  in 
the  trust  estate,  but  the  uses  upon  which  the  legal  title  was 
eooferred  were  recognized  and  enforced. 

10.  Much  of  the  complication  and  difficulty  in  which  the 
discussion  of  the  present  case  has  involved  it  arises  from  an 
attempt  to  solve  it  by  the  tests  which  are  usually  applied  to 
cases  of  alleged  resulting  trusts,  and  from  a  failure  to  mark  the 
distinction  between  active  trusts,  where  the  nature  of  the  trust 
is  such  as  to  render  it  necessary  for  the  purposes  of  the  trust 
that  the  legal  title  should  remain  in  the  trustee  (who  cannot 
be  compelled  to  convey),  and  a  passive  trust,  where  the  cestui 
pie  trust  has  the  right  to  be  put  in  actual  possession  of  the 
property,  or  the  right  to  call  upon  the  trustee  to  convey 
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the  legal  estatOi  as  the  former  may  direct:  Biepham's  Eq^ 
seo.  50. 

The  distinction  between  resulting  trasts  and  trusts  for  chai^ 
itable  or  pious  uses  is  almost  as  clear  and  as  broad  as  that  be- 
tween legal  and  equitable  estates.  The  foundation  of  a  resulting 
trust  is  the  payment,  or  the  securing  to  be  paid,  by  the  eestm 
que  trusty  out  of  his  own  means,  the  consideration  of  the  convey- 
ance, or  some  part  thereof,  at  its  completion:  UeOovem  t.  JTnaz, 
21  Ohio  St  662;  8  Am.  Rep.  80.  A  resulting  trust  is  to  be 
performed  or  executed  by  the  trustee  by  transferring  the  title 
to  the  cestui  que  irutt  at  his  request:  MUlard  y.  HcUhawayj  27 
Gal.  119;  1  Perry  on  Trusts,  sec.  165  a. 

No  one  seriously  claims  that  the  donors  of  the  variooB  chari- 
ties now  in  question  —  those  whose  donations  and  contribu- 
tions so  largely  comprise  the  funds  to  which  they  owe  their 
existence — have  a  definable,  pecuniary  interest  in  or  claim 
upon  them  which  is  enforceable  in  any  court.  Indeed,  no  such 
claim  is  made  in  their  behalfl  Nor  is  any  personal  or  pecu- 
niary interest  asserted  by  or  on  behalf  of  those  to  whoae  uses 
they  are  being  devoted.  Their  interest  in  them  is  limited  to 
the  enjoyment  of  these  uses.  As  already  observed,  they  are 
not  seeking  nor  asking  the  enforcement  or  execution  of  any 
trusts  in  their  behalf.  The  trusts  which  attach  to  these  vari- 
ous properties  have  been  and  are  still  being  performed  and 
executed.  Each  day  that  public  religious  worship  is  held  by 
or  the  sacraments  of  the  church  administered  to  members  of 
the  congregations  of  any  of  these  churches  therein;  each  day 
that  pupils  are  instructed  in  the  schools;  that  the  orphans  aie 
sheltered  and  cared  for  in  the  asylum;  that  the  cemeteries  ars 
opened  to  receive  the  dead, — witnesses  the  performance  of  the 
trusts  upon  which  they  are  held  by  the  archbishop  of  the 
diocese.  The  prayer  is  identical  with  that  of  the  bill  in  JKsotty 
V.  KurtZf  2  Pet.  566,  that  they  be  left  undisturbed  in  the  en- 
joyment of  the  uses  to  which  the  property  actually  possessed 
by  them  has  been  so  long  devoted.  In  this  view,  the  assumed 
difficulty  or  impracticability  of  enforcing  these  trusts  disap> 
pears  entirely  as  an  element  in  the  case. 

Upon  this  feature  of  the  case  the  eminent  counsel  for  the 
assignee,  among  other  things,  says:  ^^  Can  the  beneficiaries  be 
the  individuals  who  attend  the  church,  or  who  constitute  the 
so-called  congregations  ?  Certainly  not;  as  no  private  advan- 
tage can  be  claimed  for  them,  nothing  can  pass  to  them,  nor 
can  they,  as  individuals,  act  in  any  capacity  in  relation  to  the 
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property.  They  are  not  00I7  not  an  incorporated  body  or  as- 
Bociation,  but  they  never  can  be  incorporated  as  a  body,  and 
continue  to  be  part  of  the  Roman  Catholic  Church.  Take 
away  the  bishopi  and  there  can  be  no  priest  to  manage  the 
affairs  of  the  church,  and  there  can  be  no  Catholic  Church 
without  a  priest  Take  away  the  bishop,  and  the  church  is 
gone  forever.  The  congregation  no  longer  has  an  existencci 
and  the  property  must  descend  to  the  heirs  of  the  grantee  in 
the  deed,  unless  it  is  disposed  of  by  the  deed  of  the  grantee 
himself." 

It  is  sufficient  answer  to  this  to  say  that  it  will  be  time  to 
deal  with  such  an  aspect  of  the  case  when  such  a  calamity 
overtakes  the  church  as  the  one  suggested  by  counsel. 

We  are  not  called  upon  to  prophesy  what  this  court  would 
or  ought  to  do  with  this  property  when,  if  ever,  bishop, 
priests,  churches,  and  congregations  are  '*  gone  forever."  We 
are  dealing  with  a  present,  acting  bishop  (the  successor  of 
Archbishop  Purcell,  deceased),  with  officiating  priests,  with 
living  churches,  and  with  worshiping  congregations.  It  is 
against  a  disaster  quite  as  fatal  as  that  supposed  by  counsel 
that  the  court  is  asked  to  interpose  its  restraint. 

Instead  of  asking  that  the  head  of  the  church  of  the  diocese 
convey  or  be  divested  of  the  legal  title,  the  beneficiaries  ask 
thai  it  remain  in  him  upon  the  same  trusts  and  for  the  same 
«iM0  to  which,  from  the  first,  it  has  been  devoted.  Indeed,  it 
is  quite  indispensable  to  the  existence  of  the  trust  that  the 
legal  tide  be  held  by  some  one  other  than  the  eestuis  que  tnie- 
Unif  who  are  incapable,  by  reason  of  the  indefiniteness  which 
characterises  their  personalty,  of  holding  it. 

11.  Was  the  dominion  of  tiie  archbishop  over  this  property 
such  as  to  render  it  subject,  at  law  or  in  equity,  to  the  payment 
cf  his  debts  ?  The  debts  are  almost,  if  not  quite,  exclusively 
such  as  were  contracted  in  the  business  of  receiving  money  on 
deposit  upon  the  terms  of  paying  interest  upon  it  while  on  de- 
posit, and  finally  restoring  the  principal.  It  surely  cannot  be 
eeriously  claimed  that  this  important  branch  of  the  banking 
business  was  within  the  terms  of  powers  of  the  trust  upon 
which  the  property  was  held.  It  originated  with  and  was 
prceecoted  exclusively  by  the  vicar-general,  Edward  PurcelL 
The  archbishop  stated,  among  other  things  upon  this  subject, 
that  this  business  had  its  origin  in  the  failure  of  the  hanks, 
and  the  desire  of  the  depositors  that  Father  Edward  should 

take  their  money  and  keep  it  fixr  them,  they  refiising  any 
▲m.  Sr.  &»..  V«b  xv.*« 
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■eeurity,  but  trusting  to  his  integrity  and  good  faith;  and  that 
he  labored  for  them  without  compensation,  to  earn  for  them 
interest  on  their  money.  While  the  findings  of  the  court  be- 
low do  not  in  form  embrace  one  upon  tliis  subject,  they  are 
entirely  inconsistent  with  any  such  power,  as  are  also  the  con* 
elusions  of  law.  The  member  of  the  court  below  who  pre- 
pared the  opinion  of  the  court  (Smith,  J.),  in  a  very  able  and 
exbaustiye  presentation  of  the  reasons  which  prompted  the 
judgment,  says  that  *'  most  of  the  present  indebtedness  grew 
out  of  his  brother's  banking  business,  — receiving  money  on  de- 
posit, paying  interest,  and  lending  it  out  on  interest.  The 
canon  law  strictly  forbade  this  to  be  done  by  ecclesiastics. 
All  the  canonists  concur  in  this  testimony.  It  could  hardly 
be  a  debt  of  the  trust  when  the  authority  creating  and  regu- 
lating the  trust  strictly  forbade  it." 

There  is  no  serious  attempt  by  any  creditor  to  trace  moneys 
deposited  by  him  into  any  specified  property.  There  was  but 
one  fund.  The  book-keeping  was  crude  and  primitive.  While 
some  money  deposited  must  have  gone  into  church  property, 
donations  must  have  gone  to  pay  interest  upon  and  repay  the 
principal  of  deposits;  but  the  controversy  is  chiefly  between 
depositors  who  expected  interest,  and  finally  their  principal^ 
and  those  who  gave  without  hope  of  either  interest  or  princi* 
pal,  except  as  it  came  in  the  enjoyment  of  the  uses  to  which 
the  property  was  devoted. 

12.  The  theory  that  these  are  diocesan  debts,  to  be  satisfied 
out  of  diocesan  or  general  church  property,  is  untenable.  It 
is  not  made  to  appear  in  this  case  that  a  diocese  is  a  body  or 
an  organization  capable  of  owning  property  or  of  contracting 
debts.  A  diocese  is  the  circuit  or  extent  of  a  bishop's  juris- 
diction,—  the  district  in  which  a  bishop  exercises  his  ecclesias- 
tical authority;  but  it  has  not  been  made  to  appear  that  it  is 
constituted  to  hold  either  the  legal  or  equitable  estate  in  any 
property  which  is  devoted  to  church  purposes.  Certainly  no 
such  party  was  summoned  nor  made  its  appearance  in  this 
cause,  and  we  have  not  heard  of  any  complaint  of  a  defect  of 
parties  in  the  courts  below.  The  legal  title  to  all  this  prop- 
erty is  in  the  bishop;  while  the  equitable  or  beneficial  interest 
is  in  the  several  congregations  and  others  for  whose  several 
uses  they  are  respectively  held.  There  seems  to  be  no  room 
for  another  owner.  There  is  no  sueh  triangular  title  as  this 
theory  assumes. 

Each  of  these  congregations  and  other  beneficiaries  is  hers 
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defending  for  itself  and  in  its  own  rights.  Each  piece  of 
property  is  held  upon  Jt  separate  trust,  and  for  a  distinct  use. 
No  warrant  is  shown  for  charging  upon  one  the  expense  in* 
curred  on  account  of  another. 

In  the  case  of  Tuigg  y.  Treacy,  104  Pa.  St.  498,  the  right 
to  charge  upon  one  congregation  of  a  Catholic  Church  ex- 
pensee  incurred  for  the  benefit  of  another  was  under  consid- 
eration in  the  light  of  the  rules  of  the  church.  They  were 
under  the  same  general  canonical  laws  which  prevailed  in  the 
diocese  of  Cincinnati.  The  court  say:  "Whether  or  not,  there- . 
fore,  Father  Treacy  (who  was  pastor  of  St.  Bridget's  congre- 
gation) paid  and  expended  the  money  of  St.  Bridget's  as  his 
own,  in  the  St.  Joseph's  Mission,  at  the  instance  and  request 
of  the  bishop,  is  not  important,  as  the  bishop  had  no  more 
right  to  pledge  the  credit  of  the  congregation  in  an  enterprise 
it  had  not  undertaken  or  assumed,  and  in  which  it  had  no 
particular  concern,  or  to  divert  the  funds  of  the  congregation 
from  their  use,  than  the  pastor  himself;  and  neither,  it  would 
seem,  had  any  power." 

While  this  is  not  an  adjudication  of  the  power  of  the  arch- 
bishop which  controls  us  in  the  case  at  bar,  it  aifords  strong 
support  to  the  finding  of  the  court  below,  especially  as  the 
sources  of  information  were  practically  the  same  in  both  cases. 

Our  conclusion  is,  that  the  property  sought  to  be  subjected 
to  the  payment  of  the  individual  debts  of  John  B.  Purcell 
(except  so  much  of  the  cemeteries  as  was.  devoted  to  such  pur- 
poses) was  ''held  in  tTust  for  others,"  and  did  not  pass  to  the 
assignee  by  the  deed  of  assignment 

18.  Some  of  the  defendants  and  cross-petitioners  acquired 
judgments  upon  their  claims  against  John  B.  Purcell  after  the 
assignment,  but  we  are  not  able  to  discover  how  their  situa- 
tions are  improved  by  that  fact. 

14.  The  claim  of  John  G.  Hendricks,  another  cross-peti- 
tioner below,  and  cross-petitioner  in  error  in  this  court,  stands 
upon  ground  distinct  from  all  others.  He  obtained  a  judg- 
ment against  John  B.  Purcell,  also  after  the  assignment,  upon 
a  claim  composed  in  part  of  an  indebtedness  for  money  de- 
posited to  bear  interest,  and  in  part  for  improvements  and  re- 
pairs placed  upon  the  cathedral,  and  for  its  preservation,  at 
the  request  of  the  archbishop.  We  are  all  in  accord  upon  the 
proposition  that  the  latter  claim  possesses  peculiar  merit,  upon 
the  principle  that  the  trust  property  should  answer  for  the 
feasonable  expense  incurred  in  its  preservation  and  necessary 
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repair  and  improvement.  We  are  not  in  accord,  however,  as 
to  the  means  of  effectuating  this  right  A  majority  of  the 
court  is  of  opinion  that  the  remedy  may  be  granted  in  this 
case,  and  for  this  purpose  the  judgment  as  to  this  claim  is  re- 
versed, and  the  cause  remanded  for  further  proceedings  upon 
this  branch  of  the  controversy.  The  eminent  counsel  who 
represents  Hendricks  predicates  his  claim  to  be  reimbursed 
out  of  the  general  church  property  chiefly  (to  the  extent  of 
his  entire  claim)  upon  the  authority  which  he  maintains  is 
conferred  upon  the  archbishop  by  an  act  of  the  general  aseem- 
bly  passed  January  3,  1825,  which  it  is  claimed  was  in  force 
at  the  time  of  the  assignment:  2  Chase's  Stats.  1460. 

It  is  entitled  *'  an  act  securing  to  religious  societies  a  per- 
petuity of  title  to  lands  and  tenements  conveyed  in  trust  toir 
meeting-houses,  burying-grounds,  or  residence  for  preachers." 

It  is  as  follows: — 

''Sec.  1.  Be, it  enacted,  etc.,  that  all  lands  and  tenements, 
not  exceeding  twenty  acres,  that  have  been  or  hereafter  may 
be  conveyed  by  devise,  purchase,  or  otherwise,  to  any  person 
or  persons  as  trustee,  trustees,  in  trust  for  the  use  of  any  reli- 
gious society  within  this  state,  either  for  a  meeting-bouse, 
burying-ground,  or  residence  of  their  preacher,  shall  descend, 
with  the  improvements  and  appurtenances,  in  perpetual  sue* 
cession  in  trust  to  such  trustee  or  trustees  as  shall,  from  time 
to  time,  be  elected  or  appointed  by  any  such  religions  society, 
according  to  the  rules  and  regulations  of  such  sodetyi  respec- 
tively. 

"Sec.  2.  That  the  trustee  or  trustees,  for  the  time  being, 
of  any  religious  society  aforesaid,  shall  have  the  same  power  to 
defend  and  prosecute  suits  at  law  or  in  equity,  and  do  all  other 
acts  for  the  protection,  improvement,  and  preservation  of  said 
property,  as  individuals  may  do  in  relation  to  their  individoal 
property," 

Upon  this  proposition  the  counsel  stands  alone,  and  his  con- 
tention has  provoked  a  vigorous  cross-fire  from  his  co-defend- 
ants and  the  assignee.  It  is  by  them  contended  that  the  act, 
if  in  force,  does  not  and  never  was  intended  to  apply  to  the 
Catholic  Church  and  its  bishops.  We  have  not  found  it  neces- 
sary to  attempt  a  solution  of  this  controversy.  Conceding,  for 
the  purposes  of  the  discussion,  that  it  is  broad  enough  to  com- 
prehend Catholic  bishops  and  church  property,  it  still  falls  far 
short  of  supporting  the  claim  of  Hendricks,  that  his  claim  for 
money  deposited  is  a  charge  upon  church  property.    It  is 
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mttintaiiiecl  that  the  effect  of  this  statute  la  to  ^ve  to  ibe  ofB* 
cial  holding  the  trust  property  power  to  sue  and  be  sued  in 
hiB  own  name^ — to  defend  and  to  prosecute  suits  at  law  or  in 
equity, — and  to  do  all  other  acts,  such  as  to  make  contracts, 
which  individuals  may  do  in  relation  to  their  individual  prop- 
erty, for  its  protection,  improvement,  and  preservation.  It  is 
maintained  that  this  act  invested  the  archbishop  with  all  the 
characteristics  of  a  corporation  sole,  though  it  is  said  that  this 
position  is  not  essential  to  the  argument. 

The  antecedent  of  "said  property,"  in  the  second  section  of 
the  act,  is  "all  lands  not  exceeding  twenty  acres  conveyed, 
etc.|  to  any  person  as  trustee,  either  for  a  meeting-house, 
buryiug-ground,  or  residence  of  their  preacher.''  The  power 
given  is,  to  do  acts  '*for  the  protection,  improvement,  and 
preservation  of  said  property." 

As  we  have  indicated,  it  required  no  legislation  to  authoriie 
a  charge  upon  this  property  for  money  expended  *'for  its  pro> 
tection,  improvement,  and  preservation."  The  act  in  question 
contemplates  the  protection,  etc.,  of  specific  property, — "a 
meeting-house,  burying-ground,  or  residence  for  the  preacher." 
There  is  no  pretense  that  the  money  deposited  by  Hendricks 
was  applied  to  the  improvement,  etc.,  of  any  particular  church 
property.  There  is  evidence  that  some  of  it  was  expended  in 
the  education  of  some  young  men  for  the  priesthood.  But  the 
claim  is  supported  upon  the  theory  that  the  debt  is  diocesan, 
and  that  diocesan  (meaning  general  church)  property  should 
satisfy  it.  This  view  of  the  case  has  already  been  sufficiently 
considered,  and  an  adverse  conclusion  reached. 

15.  No  cross-petitions  in  error  are  filed  by  the  various  con« 
gregations,  etc.,  to  the  order  of  the  court  below  for  an  account 
of  the  assets  of  John  B.  Purcell,  in  the  form  of  claims,  for 
money  advanced  by  him  for  the  construction  of  various 
churches,  etc.;  nor  is  the  claim  made  that  such  order  is  not  a 
final  one.  We  are  all  impressed  with  the  general  equity  and 
fairness  of  this  feature  of  the  judgment  below,  and  it  is,  for 
the  reasons  stated,  left  undisturbed. 

16.  Louis  Nardini,  trustee  for  Benedetto  Gatto,  one  of  the 
defendants  below,  filed  his  cross-petition  setting  up  a  mort- 
gage upon  the  orphan  asylum,  executed  by  John  B.  Purcell, 
with  which  issue  was  joinied,  trial  had,  and  judgment  rendered 
against  him,  to  which  he  excepted.  He  filed  his  separate 
motion  lor  a  new  trial,  which  was  overruled;  he  excepted,  and 
took  hie  separate  bill  of  exceptions.    His  claim  was  adverse 
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to  all  the  other  parties  in  the  case.  He  failed  to  file  a  cross- 
petitioQ  in  error  in  this  court  within  two  years  after  the  judg- 
ment against  him.  Has  he  a  standing  in  this  court?  A  cross- 
petition  in  error  is  not  expressly  authorised  by  our  code.  It 
was  claimed  in  Seitz  v.  Union  Pae.  Ry  Co.^  16  Kan.  181,  that 
the  proceeding  was  unauthorized,  and  the  court  so  held,  and 
that  a  separate  proceeding  in  error  was  necessary.  The  same 
question  was  first  presented  in  this  court  in  Shinkle  ▼.  FifU 
Nat.  Bank^  22  Ohio  St.  516.  It  was  contended  that  such  a 
pleading  was  unauthorized.  The  court,  by  Welch,  J.,  said: 
*' There  is  no  good  reason  why  cross-petitions  in  error  should 
not  be  allowed  equally  as  in  original  actions.  They  were  al- 
lowed at  common  law,  and  there  is  nothing  in  the  code  which 
forbids  their  use.  On  the  contrary,  they  are  calculated  to 
subserve  a  leading  object  of  the  code,  namely,  to  avoid  multi- 
plicity of  suits,  and  to  render  litigation  simple,  cheap,  and 

speedy To  summon  the  opposite  party,  who  is  already 

in  court,  and  to  bring  in  a  copy  of  the  record,  a  copy  of  whidi 
is  already  in  court,  would  be  a  useless  labor,  and  involve  an 
unnecessary  expense  and  delay,''  etc.  The  supreme  court  of 
Kansas  was  again  called  upon  to  consider  this  question  in 
Stettauer  v.  Carney^  20  Kan.  496,  when  it  overruled  its  former 
decision  upon  the  authority  of  ShinkU  v.  Firti  NaL  Bank^ 
9Upraf  saying:  "We  are  constrained  to  believe  that  in  this 
respect  the  decisions  of  the  supreme  court  of  Ohio  are  the  bet- 
ter exposition  of  the  law." 

Again,  in  Bundy  v.  Ophir  Iran  Co.^  85  Ohio  St  80,  a  motion 
was  made  in  this  court  for  leave  to  file  a  cross-petition  in  error. 
At  the  time,  no  leave  was  required  to  file  petitions  in  error.  It 
was  said  by  the  court:  "  As  held  in  Shinkle  v.  First  NaHond 
Bankf  22  Id.  516,  it  is  competent  for  a  defendant  in  error  to 
file  a  cross-petition  asking  the  reversal  of  the  judgment  for 
errors  prejudicial  to  him,  and  not  assigned  in  the  plaintiff''8 
petition.  And  as  a  petition  in  error  may,  under  the  present 
legislation,  be  filed  without  leave  of  court,  the  same  rule  will 
be  applied  to  the  cross-petition." 

The  just  inference  is,  that  if  the  law  had  required  leave  to 
file  a  petition  in  error,  the  same  rule  would  necessarily  have 
applied  to  a  cross-petition  in  error.  In  the  case  before  us  the 
errors  which  Nardini  relied  upon  were  not  assigned  by  the 
plaintiff  in  error;  he  stood  upon  his  own  right.  The  judgment 
against  him  stood  unchallenged  upon  the  record.  There  can 
be  little  doubt  that  if  the  proceeding  in  error  by  the  plaintiff 
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iiad  been  dismissed  at  any  time  before  Nardini's  cross-petition 
in  error  was  filed,  his  branch  of  the  case  would  also  have  gone 
out  of  court.  The  logic  of  the  foregoing  cases  and  considera- 
tions is,  that  SQch  a  proceeding  is  the  prosecution  of  a  pro- 
ceeding in  error;  but  to  avoid  a  multiplicity  of  suits,  he  may 
in  the  same  case  and  upon  the  same  record  predicate  that 
prosecution.  If  a  law  requiring  leave  to  file  a  petition  in  error 
would  apply  as  well  to  a  cross-petition  in  error,  they  are  so  far 
upon  the  same  footing  as  that  if  the  two  years'  limitation  ap- 
plies to  one,  it  applies  with  the  same  force  to  the  other.  All 
parties  in  whose  favor  the  judgment  of  which  he  complains 
was  rendered  (and  it  was  in  favor  of  all  but  himself)  had 
a  right  to  suppose,  after  the  expiration  of  two  years  from  its 
rendition,  that  it  stood  unquestioned,  and  was  forever  at  rest. 
The  cross-petition  in  error  was  filed  too  late.  This  conclu« 
fiion  relieves  us  of  a  further  consideration  of  the  question 
arising  upon  this  mortgage,  and  the  judgment  thereon  is 
afiirmed. 

17.  The  writer  of  this  opinion  does  not  concur  in  so  much 
of  the  judgment  as  remands  the  case  to  the  court  below  for 
further  proceedings  upon  the  claim  of  Hendricks;  nor  does  he 
concar  in  the  affirmance  of  so  much  of  the  judgment  below  as 
devotes  a  part  of  the  St.  Joseph's  cemeteries  to  the  payment  of 
creditors,  believing  that  these  are  quite  clearly  shown  to  be 
trust  property,  and  that  they  did  not  pass  to  the  assignee  by 
the  assignment. 

With  the  modification  above  indicated  of  the  judgment 
against  Hendricks,  the  judgment  below  is  affirmed. 


What  Pasbb  to  an  Assionmi  fob  ths  BKirirrr  or  CRSDrroBS.  —  Ab 
•Mignee  for  th«  benefit  of  erediton  is  not  a  bona  fidt  purchaser,  and  takea 
snbject  to  aU  equities  against  the  debtor:  Brown  ▼.  Brabb,  67  Mich.  17;  11 
Am.  St.  Rep.  549,  and  note;  National  etc.  Bank  r.  HtMell,  117  N.  Y.  SS4; 
amtet  p.  516,  and  note;  note  to  WUaon't  AceaunC$,  45  Am.  Dec.  709;  /» 
rt  Hawe^  1  Paige  Ch.  124;  19  Am.  Dec  395,  and  note;  Van  Eppa  ▼.  Van  Den^ 
sen,  4  Piuge  Ch.  64;  25  Am.  Dec  516.  Tmst  property  does  not  pass  by  a 
debtor's  deed  of  assignment  for  the  benefit  of  his  creditors:  Flint  on  Trusts^ 
«ec24a 

RxsoLTnio  TairsiB  abb  Excbftbd  vbom  thb  Statotb  or  Frauds,  and 
-may  be  established  by  parol:  JRepnolda  v.  Sumner^  126  HI.  58;  9  Am.  St.  Rep. 
523,  and  note;  Lqfton  ▼.  SterrtU,  23  Fla.  565;  but  such  parol  evidence  mnst 
be  clear  and  unmistakable:  Siaemon  v.  PeUont  17  Or.  546;  Clark  ▼.  PraU,  15 
Id.  304. 

Express  Trusts,  now  Cbbatbbi  — To  create  a  trust,  there  must  be  an  es- 
pUeit  declaration  of  trust,  or  such  cirtumstanoes  as  will  necessarily  imply 
-that  a  tmst  was  intended:   Beaver  t.  Beaver^  117  K.  Y.  421;  ante,  p.  531, 
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Md  Mlt;  Md  ia  ObHfonla.  Iow%  «id  Iffa^rfppt  dMlanttloM  «f 
■«rt  U  Bftd«  bj  neuM  of  a  wiittn  iMtrainnt^  bdBf  iraid  if  B^ 
Bmrrr.  (yDmrneO,  TC  (U  409;  9  Am.  8t  B^  9iS|  iiam  ▼.  Agtoww,1» 
Joir%  786;  Moon  t.  /onla«.  65  Min.  229;  7  Am.  81  Bsp.  641;  JEidbaniMi 
▼•  Hcmnih  76  Iaw%  101.  Bat  the  •▼ideaoo  of  a  grantoo  lodnoad  to  wiitiif 
kng  ofUr  tfao  eoBTeyaiioab  admHtang  a  Torlial  agroemnit  to  loooiiTOf  apao 
paTBOBt of  oortain  moiioji*  doot  Dot  ooBstttotoa  written  doehration  of  teoife 
Hamhagm  t.  HaUhagm,  60  CaL  514. 

A  Dbid  AMOLim  vfoh  m  Face  nuij  bo  diown  by  pordl  oridanoo  to 
baro  boon  intended  to  operate  merely  ao  a  mortgoge:  Turpk  t.  Lame^  11^ 
lad.  97;  r«K  t. /Tofei^  117  Id.  290;  Oiilfen  ▼.  Cbrty,  146  Mam.  50;  Barnfy- 
Jfamburg-Bremen  F,  Jm.  Oo.,  110  K.  T.  1;  bnt  ineh  poiol  oTidenoo  mmofc  bo 
dear  and  mtiefacteiy:  WHffM  ▼.  Mahafeg,  76  Igw%  96;  Bgerkm  t.  Jbnei^  109 
N.  a  278;  ElOrn  ▼.  CAom^/otVi,  41  Kan.  354.    Bnt  whUe  a  deed  abaolnte 
npon  ite  laoe  may  be  ahown  by  parol  oTidenoe  to  operate  ae  a  mortgage  aa  be- 
tween the  grantor  and  grantee,  yet  aa  to  third  partiaa  the  deed  will  at  laoat 
be  a  clond  npon  the  title:  BaU  ▼.  AmoU,  80  CSaL  848;  Motdegr.  Jfoaefcy;  86 
Ala.  289;  Geary  r,  Parier,  17  Or.  465.    The  finding  of  the  trial  ooort  npon 
the  qoeation  of  whether  a  deed  abaolnte  npon  ite  faoe  ia  or  ia  not  in  roali^  a 
mortgage  will  not  be  reviewed  by  the  appellate  oonrt  if  there  ia  any  oridenea 
tending  to  anpport  it:   Wmi  ▼.  Hayes,  117  Ind.  290;  DaUtm  r.  Leahey,  80OaL 
446.     A  deed  absolute  npon  ite  face  may  be  converted  into  a  troat  by  parol 
OTidenoo,  bnt  anch  eridenoe  mnat  be  elear  and  oertein:  Adame  t.  XomBorri* 
80  Id.  426;  Grow  ▼.  WaSkme,  48  Ark.  169;  McNoir  ▼.  Pope,  100  N.  C  401 
Bnt  in  Kew  Jeraey,  although  a  valid  tmat  may  bo  eroatod  by  parol,  it  moat 
bo  proved  by  aoine  writing:  Jfc  Vay  v.  Mc  Vay,  43  N.  J.  Eq.  47;  and  in  JfoJb 
▼.  Molm,  112  Ind.  285,  it  waa  held  that  a  parol  agreement  to  hold  the  pco- 
ooada  of  a  aale  of  land  in  tmat  for  another,  if  founded  npon  a  anffioiont  oaai> 
■ideration,  waa  valid. 

Obabitabui  Uaia.  —  Aa  to  what  beqneato  are  valid  aa  oharitable 
^mrger.  Braddock,  46  Hi.  J.  Eq.  757;  14  Am.  81  Rep.  754|  and  note  761 
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[46  Ohio  Stato,  884.1 

TMormmK  or  Will  iob  Avteb-born  Child.  —  A  deviao  by  a  ieatatoi  af 
hia  real  eatato  to  hia  wife  for  life,  and  after  her  death,  to  the  heira  ef  hm 
body  begotten,  ia  not  a  proviaion  in  the  will  for  a  ohild  bom  to  him  aftar 
ite  exeontion,  within  the  meaning  of  a  atetate  iHiioh  proridao  Hiat  **if 
the  teatator  had  no  ohildren  at  the  time  of  exoonting  hia  will,  bnt  ahall 
af terwarda  have  a  ohild  living,  or  bom  alive  aftar  hia  death,  andi  will 
ahall  be  deemed  revoked,  nnleaa  proviaion  ahall  have  bean  made  for  aoeh 
ohild  by  aome  aettlement,  or  nnleaa  anoh  ohild  ahall  have  boan  provided 
for  in  tiie  will,  or  in  anoh  way  mentionod  therein  aa  to  ahow  an  inten* 
tion  not  to  make  anch  proviaion,  and  no  other  oridanoo  to  tobnt  the 
proanmption  or  revocation  shall  be  reorivod.** 

AMBiouofDa  WoBM  aud  PHRiJUB,  CoHBT&uonov  or.  —  Whora  tbo  aama 
word  or  phraae  ia  naed  more  than  onoe  in  the  aamo  aet  in  ralatioii  to  the 
anbjoot-matter,  and  looking  to  the  aamo  general  pnrpaac^  if  in  ana 
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•omMetum  the  meuiing  it  daw,  and  in  Um  otber  it  !■  otherwife  donbi- 
fol  or  oUeiiTt^  it  is  in  th«  Utter  om«  to  be  oonetnied  tlie  Muno  as  in  tho 


Acnoir  to  oontest  the  will  of  John  Young,  the  father  of  the 
female  plaintiff;  Blixabeth  Rhodes.  The  will  was  made  in 
August,  1862,  shortly  before  the  testator  entered  the  army,  in 
which  he  died  in  April,  1865.  The  plaintiff  in  error,  his  only 
child,  was  bom  in  December,  1862.  His  widow,  Harriet 
Young,  subsequently  intermarried  with  Samuel  Weldy,  by 
whom  she  had  five  children.  The  courts  below  held  that  the 
will  contained  a  provision  for  the  plaintiff.  The  act,  upon  the 
coDstraction  of  which  the  determination  of  the  case  depends, 
is  quoted  in  the  iyUabw.  Other  facts  appear  from  the  opin- 
ion. 

Oeorge  M.  TuUU  and  Cliaries  FiU%u$^  for  the  plaintiff  in  error. 

J.  R.  Johnston  and  H,  H.  Moses^  for  the  defendants  in  error. 

Owen,  C.  J.  If  Blizabeth  was  provided  for  by  the  will  of 
her  father,  it  was  not  revoked  by  her  birth  after  its  execution, 
and  the  judgment  below  should  be  affirmed.  If  there  was 
snch  provision  made,  it  is  to  be  found  in  these  words:  "I  will 
and  devise  to  my  wife,  Harriet  Young,  all  my  real  estate 
wherever  situate,  to  use  and  occupy  as  to  her  may  seem  proper 
during  her  natural  life,  and  after  her  death,  to  the  heirs  of 
her  body  begotten." 

It  will  not  be  contended  that  this  is  a  specific  provision  for 
the  plaintiff.  If  it  is  a  provision  at  all,  it  is  so  because  the 
language  is  comprehensive  enough  to  include  her.  It  was 
srvidently  written  with  a  view  only  to  the  maternity  of  the 
*' heirs  of  her  body  begotten,"  and  without  reference  to  their 
paternity.  It  was  intended  as  a  comprehensive  direction  of 
the  course  which  the  property  should  take  after  the  immedi- 
ate  object  of  the  testator's  bounty  should  die,  unless  she 
should  die  without  issue;  in  which  case,  other  direction  is 
made  in  the  will.  Much  learning  and  research  have  been  ex- 
pended  in  discussing  the  character  of  the  devise  in  remainder, 
and  whether  it  is  a  vested  or  contingent  interest. 

In  the  view  we  take  of  the  case,  this  is  wholly  immaterial. 
The  question  is,  Has  Elizabeth  ''been  provided  for  in  the  will," 
in  the  sense  of  the  statute?  It  is  not  conclusive  of  this  ques- 
tion  to  say  that  a  ** disposition"  has  been  made  which  may 
inure  to  her  benefit  ''Disposition"  and  ''provision"  are  not 
necessarily  convertible  terms. 
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This  statute  has  not  heretofore  been  construed  by  this  court 
The  question  is  not  new,  however,  to  the  courts  of  several  of 
the  states,  and  of  England. 

In  Lamplugh  v.  Lamplugh,  1  P.  Wms.  Ill,  the  question  was, 
whether  a  younger  of  two  sons  was  provided  for  in  a  certain 
settlement  By  that  settlement,  an  estate  was  settled  upon 
him  expectant  upon  his  mother's  death. 

The  lord  chancellor  held  that  the  younger  son  was  unpro- 
vided for,  notwithstanding  the  expectancy  settled  upon  him, 
to  take  effect  upon  his  mother's  death.  ''For,"  he  said,  ^^the 
mother  might  survive  the  father  many  years,  and,  in  that 
time,  the  younger  son  might  starve,  if  he  were  to  have  no  other 
provision." 

The  case  of  Willard'a  Estate,  68  Pa.  St  327,  is,  we  think, 
directly  in  point.  The  Pennsylvania  statute  then  in  force 
(Brightly's  Purdon's  Digest,  1477)  provided  that  "when  any 
person  shall  make  his  last  will  and  testament,  and  afterwards 
shall  marry,  or  have  a  child  or  children  not  provided  for  in 
such  will,  and  die,  leaving  a  widow  and  child,  or  either  a 
widow  or  child  or  children,  although  such  child  or  children 
be  born  after  the  death  of  their  father,  every  such  person,  so 
far  as  shall  regard  the  widow,  or  child  or  children  after  bom, 
shall  be  deemed  and  construed  to  die  intestate,  and  such 
widow,  child,  or  children  shall  be  entitled  to  such  purparts, 
shares,  and  dividends  of  the  estate,  real  and  personal,  of  the 
deceased,  as  if  he  had  actually  died  without  any  will." 

In  that  case,  W.  W.  Willard,  the  testator,  executed  his  will 
on  the  29th  of  August,  1864,  and  died  on  the  2d  of  September 
following,  leaving  his  wife,  Catharine  E.  Willard,  enceinUy  and 
two  children,  Anna  C.  and  Lizzie  P.  Willard,  by  a  former 
wife.  On  the  25th  of  February,  1865,  a  little  over  five  months 
after  the  death  of  the  testator,  his  widow  gave  birth  to  a  sod, 
Waldo  Wickham  Willard. 

By  the  first  item  of  his  will,  the  testator  gave  the  interest  of 
three  thousand  dollars  to  his  mother  during  her  natural  life, 
and  at  the  death  of  his  mother,  'Hhis  bequest  to  revert  to  my 
children  and  heirs."  In  the  second  item  of  his  will,  he  gave, 
among  other  things,  a  house  and  lot,  which  he  valued  at  seven 
thousand  dollars,  to  his  wife,  to  be  hers  during  her  natural 
lifetime,  and  at  her  decease,  *'this  bequest  of  seven  thousand 
dollars  to  revert  to  my  heirs  at  law,  share  and  share  alike." 

In  the  opinion  of  Share  wood,  J.,  it  is  said  (page  830) :  **It  is 
earnestly  contended  that  as  this  child,  Waldo,  would  certainly 
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be  entitled  to  his  equal  share  of  these  reyenionarj  interests, 
lie  cannot  be  said  not  to  be  provided  for.  •  •  •  •  Here,  how* 
ever,  there  was,  in  effect,  no  present  provision  whatever.  For 
all  the  purposes  of  education  and  support,  and  that  for  an 
indefinite  period,  this  son  is  left  entirely  dependent  upon  hie 
mother,  unless,  indeed,  by  a  sale  of  his  reversionary  interest. 
•  .  .  .  But  how  could  even  a  vested  reversionary  interest  be  a 
provision,  unless  by  a  present  sale  of  such  reversionary  inter- 
est? A  contingent  interest  could  also  be  sold.  An  interest 
may  be  vested,  as  in  this  case,  although  the  period  when  it 
shall  fall  into  possession  is  uncertain.  Such  an  interest  could 
not  be  sold  for  the  maintenance  and  education  of  the  minor 
except  at  an  enormous  sacrifice.  Yet  what  could  an  orphan's 
court  do  under  such  circumstances?  Refuse  to  sell,  and 
throw  the  child  for  maintenance  and  education  on  the  public? 
or  make  a  scanty  provision  for  a  short  period  by  an  immedi- 
ate sacrifice  of  all  his  future  estate?  We  hold,  then,  that  a 
reversionary  interest,  whether  vested  or  contingent,  is  not  a 
provision  for  an  after-born  child,  within  the  words  or  spirit  of 
the  statute." 

The  question  was  again  before  the  same  court  in  HoUingi' 
worth's  Appeal^  61  Pa.  St  618,  in  which  the  court  held  that 
when  ^a  testator  gave  all  his  estate  to  his  wife,  and  if  he 
should  have  any  children  living  at  his  death,  he  appointed 
his  wife  guardian  of  such  children  during  their  minority, 
committing  entirely  'to  her  affection,  judgment,  and  discre- 
tion their  maintenance,  education,  and  future  provision,  and 
which  guardianship  I  intend  and  consider  as  a  suitable  and 
proper  provision  for  such  child  or  children';  he  had  no  chil- 
dren at  the  date  of  the  will,  but  two  were  born  afterwards. 
Held,  that  he  died  intestate  as  to  the  children."  Read,  J.,  in 
delivering  the  opinion  of  the  court,  said:  ^'Tbis  is  clearly  no 
provision  for  his  children,  such  as  is  contemplated  by  our 
wills  act  and  the  policy  of  the  law." 

The  act  above  mentioned  is  the  same  act  that  was  in  force 
when  Walker  v.  JJatt,  84  Pa.  St  488,  and  the  case  of  Willard's 
Estatey  supra,  were  decided. 

The  case  of  Waterman  v.  Hawkins,  68  Me.  156,  is  also  sug- 
gestive. By  section  8  of  the  Revised  Statutes  of  1871  of  that 
state,  page  564,  it  is  provided  that  ''a  child  of  the  testator 
born  after  his  death,  and  not  provided  for  in  his  will,  takes 
the  same  share  of  his  estate  as  he  would  if  his  father  had  died 
intestate."    And  the  question  before  the  court  was,  whether, 
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in  the  caae  under  oonrideration,  an  after-bom  child  was  pi<»> 
vided  for,  within  the  meaning  of  the  atatote. 

The  case  arose  out  of  the  will  of  John  P.  HoGlinehy,  who 
died  February  2,  1869,  leaving  his  widow,  eneeiniet  and  hit 
father  surviving  him.  His  will  was  executed  January  7th 
preceding.  A  child,  Gertrude,  was  bom  two  months  after 
the  testator's  death.  By  his  will,  the  testator  gave  to  his  wife 
the  house,  land,  and  furniture,  where  they  lived,  for  her  natu- 
ral life,  if  she  remained  unmarried,  providing,  however,  thai 
^in  case  of  her  marriage,  the  same  is  to  become  the  pn^>erty 
of  my  heirs,  and  its  use  to  revert  to  them;  and  in  any 
event,  after  her  decease,  the  same  is  to  descend  to  my  heirs." 
All  the  rest  of  testator's  property  was  given  to  hia  father. 
The  posthumous  child,  Gertrude,  was  the  sole  heir  at  law  of 
her  father. 

The  real  question  before  the  court  was,  whether  a  child  of  a 
testator  bora  after  his  death  can,  in  any  proper  sense  of  the 
term,  be  deemed  provided  for  in  the  will  by  a  general  devise 
of  a  reversion  to  the  heirs  of  the  testator;  and  the  court,  all 
the  judges  concurring,  held  it  cannot  be  deemed  so  provided 
for. 

Barrows,  J.,  in  the  course  of  the  opinion  in  that  case,  says: 
"A  general  devise  of  a  reversion  to  the  heirs  of  the  testator 
constitutes  no  such  provision.  It  would  rarely  be  available  for 
the  support  of  the  child  when  support  is  most  needed;  and 
while  the  insufficiency  of  the  provision  in  the  will  might  not 
entitle  the  posthumous  child  to  claim  a  distributive  share,  ia 
order  to  bar  him,  it  must  definitely  appear  that  some  provision 
relating  expressly  to  him  was  made."  We  are  not  required  to 
say  that  if  the  child  in  such  case  was  actually  provided  for  by 
the  execution  of  the  will,  it  must  be  considered  revoked  because 
the  provision  did  not  relate  expressly  to  her. 

So  a  like  statute  has  been  recently  before  the  supreme  court 
of  Massachusetts,  in  the  case  of  Bovfen  v.  Hoxie^  decided  Sep- 
tember 6,  1884,  and  published  in  187  Mass.  627.  The  testator 
executed  his  will  February  28,  1880,  and  died  December  18, 
1882,  leaving  a  widow  and  six  children  by  her,  and  three  chil- 
dren  of  a  former  marriage.  A  little  over  three  months  after 
the  testator's  death,  another  child,  Pauline,  was  born.  The 
testator,  by  his  said  will,  besides  other  bequests  to  his  wife  and 
nine  children,  then  living,  left  the  sum  of  fifty  thousand  dol- 
lars, in  trust,  to  pay  the  income  to  his  wife  during  her  life, 
and  after  her  decease,  to  pay  over  the  interest  and  income 
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thereof,  annually,  in  eqnal  sharefl,  to  mj  ranriving  obildren  hj 
my  said  wife,  Abby  Elisabeth,  with  an  ultimate  distribution  of 
the  principal  among  them.  There  was  no  other  provision  for 
Pauline  by  the  will,  or  otherwise.  The  Public  Statutes,  chap- 
ter 127,  section  22,  of  Massachueetts,  provides  that  ^'when  a 
child  of  a  testator,  born  after  his  father's  death,  has  no  pro- 
vision made  for  him  by  his  father  in  his  will,  or  otherwise,  he 
shall  take  the  same  share  of  his  father's  estate  that  he  would 
have  been  entitled  to  if  his  father  had  died  intestate." 

It  was  contended  by  counsel  for  the  child,  Pauline,  that 
there  was  no  provision  for  her  in  the  will,  within  the  meaning 
of  the  statute. 

Allen,  J.,  in  the  course  of  the  opinion,  says:  *'  In  the  opinion 
of  the  court,  the  claim  in  behalf  of  Pauline  must  be  supported. 
The  will  would  have  full  effect  without  regard  to  Pauline. 
The  share,  if  any,  which  she  would  receive  would  come  to  her 
only  as  one  of  a  class.  The  provision  for  her  is  an  uninten- 
tional one.  The  most  that  can  be  said  is,  that  the  provision 
for  a  class  happens  to  be  broad  enough  to  include  her.  It 
does  not,  under  any  construction,  furnish  any  certain  means 
for  her  maintenance  and  education  during  that  part  of  her 
life  when  she  would  be  unable  to  do  anything  toward  her  own 
support 

'^She  might  live  long,  marry,  have  children,  and  die,  with- 
out ever  coming  into  the  enjoyment  of  her  share  of  an  interest 
to  which,  as  one  of  a  class,  she  might  be  entitled.  Such  a  re- 
sult would  not  only  shock  the  testator  himself,  but  would  be 
contrary  to  the  common  feelings  of  humanity.  It  is  not  neces- 
sary, and  we  do  not  think  it  is  reasonable  to  hold,  that  a  pro- 
vision for  a  class,  within  which  an  uncontemplated  child 
happens  to  fall,  excludes  the  child  from  a  proportionate  share 
of  the  estate.  The  statute  rather  means  to  include  cases 
where  a  child  bom  after  the  father's  death  has  no  direct  spe- 
cific or  intentional  provision  made  for  him." 

^  Its  meaning  is,  if  a  father  unintentionally  omits  to  pro- 
vide in  his  will,  or  otherwise,  for  a  child  born  after  his  death, 
or  in  other  words,  if  he  omits  to  make  a  provision  which  is 
intended  for  such  child,  the  child  shall  take  the  same  share 
of  estate  that  he  would  have  been  entitled  to  if  the  father  had 
died  intestate.  This  construction  is  in  accordance  with  that 
adopted  by  the  courts  of  several  states  substantially  similar." 

A  case  reported  in  10  Oa.  80-82,  is  instructive.  The  su- 
preme court,  construing  a  statute  of  that  state,  which  is  much 
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the  PennsylTania  itatate,  says:  ^'Tbe  itatute  oontemplaies 
the  present  or  probable  existence  of  the  afker^bom  child,  in  the 
mind  of  the  testator  when  he  makes  his  will,  and  thereby 
makes  a  positive  provision  for  such  child.  There  being  no 
such  positive  provision  made  by  the  testator  in  his  will  for  this 
after-bom  child,  we  are  of  the  opinion  that  this  is  a  vary  clear 
case  of  intestacy  under  the  statute." 

In  the  case  at  bar  there  surely  was  no  provision  for  the  pree- 
ent  support  and  maintenance  of  Elizabeth.  It  is  now  nearly 
twenty-six  years  since  her  birth,  and  there  has  been  no  time 
since  that  event  that  she  could  assert  a  present  interest  in  the 
estate  left  by  the  will  of  her  father.  She  has  passed  from 
birth  to  womanhood,  and  is  now  a  wife,  and  not  a  penny  of 
this  *'  provision,"  which  it  is  strongly  contended  was  made  for 
her  in  the  will,  has  inured  or  could  lawfully  inure  to  her 
benefit. 

If  it  be  contended  that  the  devise  to  her,  or  which  is  made, 
in  terms,  broad  enough  to  include  her,  is  a  vested  interest, — 
one  which  she  could  sell  and  realize  therefrom  present  means, 
— the  answer  is,  that  she  might  also  sell  a  contingent  interest 
or  a  mere  expectancy,  if  in  either  case  she  should  find  an  ad- 
venturer brave  enough  to  take  his  chances  in  an  investment 
so  equivocal  and  unpromising.  In  that  case,  a  sale  would 
probably  be  at  a  great  sacrifice.  She  may  live  to  middle  age, 
and  even  to  moderately  old  age,  and  still  fail  to  realize  upon 
this  alleged  '*  provision,"  unless  she  should  in  the  mean  time 
be  unfortunately  called  upon  to  mourn  her  mother's  death.  If 
she  should  die  before  her  mother,  it  would  result  that  she  had 
passed  through  life  without  realizing  the  slightest  benefit  or 
assistance  from  the  will.  These  considerations  are  suggested 
rather  as  illustrations  of  the  practical  workings  of  the  rule 
contended  for  than  as  rules  or  tests  of  construction.  They 
serve  to  illustrate,  also,  the  authorities  which  are  above  cited. 

The  able  and  industrious  counsel  for  defendants  have  failed 
to  produce  a  case  which  tends  to  cast  doubt  upon  any  of  these 
authorities,  or  to  establish  a  different  doctrine. 

2.  We  are  fortunate,  however,  in  finding  in  this  statute  very 
valuable  aid  in  its  construction.  In  the  same  section,  indeed 
in  the  same  sentence,  we  find  substantially  the  same  expres- 
sion which  has  provoked  so  much  discussion  concerning  what 
constitutes  a  provifion  in  a  will  for  an  after-bom  child.  The 
will  shall  be  deemed  revoked  ^*  unless  provisions  shall  have 
been  made  for  such  child  by  some  settlementi"  ete.    In 
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ij  the  statute  contemplates  provision  for  a  child  which  we 
ai«  to  suppose  will  be  of  tender  years  and  in  present  need  of 
means  of  support.  If  there  be  provisions  by  settlement  or 
provision  by  will,  in  either  case  (and  in  the  one  the  same  as 
the  other)  the  birth  of  a  child  after  the  execution  of  the  will 
does  not  work  its  revocation. 

Fot-tunately  for  us,  *' provisions  by  some  settlement''  is  a 
phrase  of  easy  construction.  It  certainly  implies,  if  not  a  suf- 
ficient, at  least  a  substantial,  present  means  of  maintaining 
the  child.  A  settlement  at  once  suggests  the  intervention  of 
trustees,  upon  whom  is  conferred  &  fund  or  property  in  some 
form,  which  constitutes  a  source  of  maintenance,  education, 
eto.  A  provision  by  some  settlement  which  could  not  become 
available  until  the  termination  of  a  life  tenancy  or  interest, 
and  which  depended  upon  the  contingency  of  the  beneficiary 
outliving  the  life  tenant,  and  which,  in  case  of  the  latter  sur- 
viving the  former,  could  never  and  would  never  be  devoted  to 
the  uses  to  which  it  was  appointed,  would  be  a  strange  absurd- 
ity.   Lamplugh  v.  Lamplugh^  supra^  is  directly  in  point. 

When  we  have  ascertained  what  a  provision  for  a  child  of 
lender  years  by  some  settlement  is,  we  shall  have  made  good 
pn^ess  in  the  solution  of  the  question  at  bar.  It  would  not 
be  a  sound  proposition  to  say  that  the  same  word  occurring  in 
different  places  in  the  same  statute  always  means  the  same 
thing.  It  may  sometimes  call  for  a  radically  different  con- 
struction. But  where  the  same  word  or  phrase  is  used  more 
than  once  in  the  same  act,  especially  in  the  same  section  and 
in  the  same  sentence,  in  relation  to  the  same  subject-matter, 
and  looking  to  the  same  general  purpose,  it  is  a  fundamental 
rale  of  statutory  construction  that  if  in  one  connection  the 
meaning  is  clear,  and  in  the  other  it  is  otherwise  doubtful  or 
obecure,  it  is  in  the  latter  case  to  be  construed  the  same  as  in 
the  former.  In  Raymond  v.  Cleveland^  42  Ohio  St.  629,  it  is 
•aid:  **  Where  the  meaning  of  a  word  or  phrase  in  a  statute  is 
doubtful,  but  the  meaning  of  the  same  word  or  phrase  is  clear 
where  it  is  used  elsewhere  in  the  same  act  or  an  act  to  which 
the  provision  containing  the  doubtful  word  or  phrase  has  ref- 
erence, the  word  or  phrase  in  the  obscure  clause  will  be  held 
to  mean  the  same  thing  as  in  the  instances  where  the  meaning 
is  clear.*' 

It  is  said  in  JameB  v.  Du  Boisy  16  N.  J.  L.  293:  ''It  is  no 
doubt  a  rule  of  construction  that  if  a  statute  makes  use  of  a 
word  in  one  part  of  it  susceptible  of  two  meanings,  and  in 
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another  part  of  the  itatote  the  Bame  word  ie  used  in  a  definik 
sense,  we  are  to  understand  it  throughout  in  that  sense,  nnka 
the  object  to  which  it  is  applied,  or  the  connection  in  which  H 
stands,  require  it  to  be  diflTerenUy  understood  in  the  tfo 
places." 

In  PUU  ▼.  Shipley^  46  Gal.  160,  the  court  say:  "*  It  if  a  fr 
miliar  principle  of  construction  that  a  word  repeatedly  ond 
in  a  statute  will  be  presumed  to  bear  the  same  meaning 
throughout  the  statute,  unless  there  is  something  to  show  that 
there  is  another  meaning  intended.** 

This  rule  is  peculiarly  applicable  to  the  question  at  bir. 
The  general  subject  treated  in  these  two  6zpressi(»8  ii  th« 
same,  to  wit,  a  provision  for  an  after-bom  child  which  ihiU 
save  a  will  from  the  reyocation  which  must  otherwise  malt 
from  the  birth  of  such  child  after  the  execution  of  the  wiH 
Qiving  to  the  word  ^^pronsion"  in  the  one  phrase  sabitaD- 
tially  the  same  construction  which  the  word  ^provisiooi"  ii 
clearly  entitled  to  in  the  other,  and  the  conclusion  is,  thit 
Elisabeth  was  not  *'  proyided  for  in  the  will "  by  the  deriie  of 
the  testator's  lands  to  his  wife  to  use  and  occupy  as  to  her  mij 
seem  proper,  during  her  natural  life,  and  after  her  death,  to 
the  heirs  of  her  body  begotten;  and  the  judgments  below  air 
reversed,  and  the  cause  remanded  to  the  cizcuit  court  fcr 
further  proceedings. 

Paovmios  or  Wni.  loa  AiTsa-soair  Omu^  What  a.— Iitttioiite 

Wilmm  ▼.  Fotkei.  80  Am.  Dee.  740^  wiU  be  fomid  «d  extended  diieownrf 
the  rights  ef  sa  after-bom  ehild  omitted  from  the  wfll  of  his  perent  AiAi 
fenerel  subject  is  there  discwased,  it  is  only  necessary  m  this  nets  t»  <» 
sidsr  the  qnestion  what  constitntss  a  provisioa  in  a  wiU  for  an  aflnkei 
•hUd  of  a  tsstator.  The  decisicm  in  the  prineipal  esae  is  wstsiasd  bj  A> 
great  weight  of  anthority.  It  is  veiy  generaUj  held  that  a  gsneial  dsriN  d 
a  leTersionary  interest  to  the  heirs  of  the  testator,  whether  it  be  fMti^e 
contingent,  is  not  a  prorision  for  an  after-bom  ehild  of  tiie  testator:  U^ 
high  T.  Lampiugh,  1  P.  Wms.  Ill;  BoUomam  ▼.  Cbpebnd;  10  On.  79;  W^^ 
man  ▼.  Hawkim,  SS  He.  166;  Bamm  r.  HaOe.  137  Mass.  027;  WWmii 
Jnwa;  68  Pa.  St  827;  PoOer  ▼.  Bffoism  11  R.  L  232.  In  JSroObsHM  ▼.  Or 
land,  wpro,  the  tsstator  disposed  of  Ids  property  to  his  wife  and  chiUiv 
then  in  life,  and  two  years  after  he  had  another  child  bora  to  bin,  for  wlsn 
no  positive  prorision  was  made,  and  tiie  tsstator  was  held  to  hawe  dn^*' 
testate,  notwithstanding  the  fact  that  snob  aftsr^boni  child  mi^t  be  mSstid 
to  some  portion  of  the  tsstator's  eetate  under  the  will  en  the  happenini  i 
certain  contingencies  mentioned  therein  under  the  genersl  deteripte  « 
''children."  Thisdeciaion  was  rendered  under  a  statute  contsiniag  tks> 
proririons:  "In  all  cases  where  a  person  baring  made  a  will  shstt  •  •  •  • 
hare  bom  a  ehild  or  children,  and  no  prorisica  shall  be  weds  in  wA  *■ 
lor  •  •  •  •  ehild  or  children  after  bom,  and  shall  dsfart  this  lift  wiA^ 
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rvipoking  nad  will  or  altering  it  •  •  •  .  raliMqiieiit  to  tho  birth  of  nid  aftor- 
bom  cbild  w  children,  the  jnstioee  of  the  inferior  eoart  •  •  •  •  alwll  fMet  an 
ord«r  <ieolaring  that  inch  person  died  inteetate.** 

.  Ia  WttUimiM  ▼•  Hawkins,  ntpra,  the  facts  of  which  are  stated  in  the  prin- 
cipai  case^  Barrows,  J.,  delivering  the  opinion  of  the  conrt»  said:  "There 
mnat  be  provision  made  specifically  for  the  nnbom  child.  He  cannot  be  dU- 
inberited  like  a  child,  or  the  issne  of  a  deceased  child,  when  it  appears  that 
the  omiasion  to  refer  to  him  was  intentionaL  Unless  he  is  'provided  for/ 
tbe  eonelnsive  presumption  is,  that  he  was  not  ezpeeted,  and  the  law  de- 
clares that  he  shall  take  the  same  share  of  his  father's  estate  as  if  the  father 
bad  died  intestate.  A  general  devise  of  a  reversion  to  the  heirs  of  the  testa- 
tor constitutes  no  such  provision.  It  wonld  rarely  be  available  for  the  sop- 
port  of  the  child  when  support  is  most  needed;  and  while  the  insufficiency 
of  tbe  provision  in  the  will  might  not  entitle  the  posthmmoos  child  to  olaia  a 
^listoibotive  share  in  order  to  bar  him,  it  must  definitely  appear  that  some 
provision  relating  expressly  to  him  was  made." 

And  further:  "A  child  of  a  testator  bom  after  his  death  cannot,  in  any 
proper  sense  of  the  term,  be  deemed  'provided  for  in  his  will '  by  a  general 
doviso  of  a  reversion  to  the  heirs  of  the  testator." 

In  Bmpem  v.  Hoxk^  wpra,  referred  to  and  quoted  from  in  the  principal 
C.  Allen,  J.,  delivering  the  opinion  of  the  court*  said:  "Ue  statute 
(designed  to  come  in  and  correct  the  injustice  which  would  result  from 
— tnblishing  and  carrying  out  striotly  the  provisions  of  a  testator's  will  in 
irbich  the  claims  of  a  posthumous  child  were  unintentionally  overiookedt 
both  for  the  sake  of  giving  effect  to  the  presnmsd  intention  of  the  testator^ 
•nd  also  probably  in  part  with  a  visw  to  prevent  the  ohanoe  of  the  child's 
bocnming  a  public  charge." 

Ib  tbe  case  of  PotUr  v.  Brtmn,  11  R.  L  282,  the  testator  gave  to  his  daugh* 
tor  two  thousand  dollars,  to  be  hers  upon  her  attaining  the  age  of  twenty 
years,  or  upon  her  marriage,  but  in  case  of  her  death  before  attaining  thi^ 
age,  or  marrying,  then  said  sum  to  be  equally  divided  between  her  brothers 
and  sisters  then  living.  After  the  making  of  tbe  will  containing  these  pro- 
risAons,  the  testator  had  bom  to  him  a  son,  for  whom  no  provision  was  made 
ozeept  the  oootingency  above  mentioned.  The  oonrt  decided  that  there  was 
no  prorisioB  made  for  the  after-bom  child,  within  the  eontemplatien  of  the 
atatnte,  Durfee,  C.  J.,  who  delivered  the  opinion  of  the  oonrt  in  that  eass^ 
•aid:  "Upon  the  whole,  we  think  it  safer  and  more  consonant  with  the  design 
of  tbe  statute  to  decide  that  the  bequest  over  is  too  precarious  to  be  regarded 
aa  a  provision  for  the  after-bom  child,  so  as  to  defeat  his  right  under  the 
otatote  to  share  in  his  father's  estate  aa  if  it  ware  intestate.  And  accord* 
isigly  we  do  so  decide."  In  the  case  of  Walker  v.  MaU,  34  Pa.  St.  483,  the 
testator  devised  his  whole  estate  to  his  wifs,  and  then  added:  "  Having  tho 
atiDoet  confidence  in  her  integrity,  and  believing  that  should  a  child  be  born 
to  as,  she  will  do  the  utmost  to  rear  it  to  the  honor  and  glory  of  its  pa- 
renta."  Referring  to  this  language  in  the  will.  Read,  J.,  who  delivered  the 
opinion  of  the  court  said:  '*This  is  clearly  no  proviuon  for  his  child,  such  aa 
lire  have  seen  is  contemplated  by  the  wills  act  and  the  whole  pdioy  of  onr 
law."  Thi>  language  was  repeated  by  the  same  learned  judge  in  deciding 
tbe  ease  of  BoUingiwarth'§  Aypeal^  51  Id.  618,  the  facts  of  which  are  stated 
in  tbo  principal  case. 

In  tbe  case  of  MerccuUUe  Trud  ami  DtpoaU  Co,  v.  RMU  idamd  H.  T.  Os., 
36  Ted,  Rep.  863,  the  testator,  a  married  man,  having  at  the  time  no  chil- 
dren, bequeathed  to  his  sister  ten  thousand  dollars  if  be  disd  leaving  mm 
AM.  ST.  Bnr^  You  XV.— It 
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ehildren,  but  in  ease  he  died  leaving  children  or  deeoendaati,  he  gftve  her 
only  one  thoaaand  dollars.  All  the  residue  of  hie  estate  he  gave  to  his  wife. 
The  oonrt  decided  that,  under  the  terms  of  this  will,  the  testator  had  made 
BO  provision  for  his  subsequently  bom  child.  In  delivering  the  optaioa  of 
the  oonrt  in  that  case,  Colt,  J.,  said:  "It  is  argued  from  this  that  in  the 
Jeremiah  Whipple  will  the  second  and  third  clauses  show  that  the  testator 
had  in  mind  the  possibility  of  after-bom  children,  and  that  in  providing  so 
bountifully  for  the  mother,  he  intended  in  fact  to  make  provision  for  any 
after-bom  child.  The  difficulty  with  this  reasoning  is,  that  in  providing  for 
the  mother  he  did  not  in  fact  make  any  provision  in  his  will  for  his  mftor-hom 
child." 

Illinois  and  Alabama  seem  to  be  the  only  states  in  which  a  different  rule 
from  that  laid  down  in  the  principal  case  has  been  adopted.  The  statute  of 
the  former  state  provides  that  "  if,  after  making  a  last  will  and  testament^  a 
child  shall  be  born  to  any  such  testator,  and  no  provision  be  made  in  such 
will  for  such  child,  the  will  shall  not»  on  that  account^  be  revoked;  Imt  un- 
less it  shall  appear  by  such  will  that  it  was  the  intention  of  the  testator  to 
disinherit  such  child,  the  devises  and  legacies  by  such  will  granted  and  given 
shall  be  abated  in  equal  proportions,  to  raise  a  portion  for  such  child  equal  to 
that  which  such  child  would  have  been  entitled  to  receive  oat  of  the  estate 
of  such  testator  if  he  had  died  intestate.  '* 

In  the  case  of  Oshorn  v.  Jefferwn  Nat.  Bank^  116  111.  130,  a  married 
woman,  in  1873,  devised  to  her  husband,  his  heirs  and  assigns,  all  her  estate, 
provided  he  should  survive  her,  bat  in  caee  he  should  not  survive  her,  and 
she  should  die  leaving  children,  then  to  her  child  or  children,  eto.  She  died 
in  1880,  leaving  her  husband  surviving  and  three  children,  all  bom  after  the 
date  of  the  will.  It  was  held  that  the  testatrix  had  made  provision  for  her 
ehildren,  within  the  meaning  of  the  statute,  notwithstanding  the  provision 
made  depended  upon  a  contingency.  Tunnicliff^  J.,  who  delivered  the  opinion 
of  the  court  in  that  case,  said:  '*It  is  very  clear  that  if  there  is  any  'pro- 
vision' made  in  this  will  for  these  children,  the  appellants,  or  if  it  appears  by 
the  will  that  it  was  the  intention  of  the  testatrix  to  disinherit  them,  then,  in 
either  case,  the  will  must  stand,  and  the  decree  dismissing  the  cross-bill  be 
affirmed.  The  contention  of  the  appellants  is,  that  to  be  a  'provision'  for 
them,  within  the  meaning  of  the  statute,  the  devise  or  bequest  ia  their  favor 
moat  be  certain  and  absolute,  and  dependent  upon  no  condition  or  contin- 
gency whatever,  and  that  as  the  devise  to  them,  in  this  case,  is  only  in  the 
event  that  the  testatrix's  husband,  Francis,  should  not  survive  her,  there  can- 
not be  said  to  be  any  '  provision '  made  for  them  by  the  will;  and  as  to  the 
intention  to  disinherit,  it  is  insisted  that  this  must  not  be  fonnd  by  the  oonrt 
from  any  resort  to  construe  tiou,  implication,  or  inference  to  be  drawn  tnm 
the  will  by  reason  of  anything  therein  contained,  unless  this  intention  is  so 
stated  in  the  will  in  express  terms.  In  our  opinion,  neither  of  theee  con- 
structions should  be  placed  upon  the  statute.  As  to  the  provision  for  the 
after-bom  children,  the  statute  is  silent  as  to  its  extent,  or  whether  it  shall 
be  reasonable  or  not,  as  to  when  it  shall  oommence  or  when  temunate.  By 
its  plain,  unambiguous  meaning,  it  applies  only  to  children  for  whom  no  pro- 
vision is  made  by  the  will,  end  as  to  whom  it  does  not  appear  by  the  will 
that  they  were  intentionally  disinherited.  If  any  provision  is  made  for  them, 
then  they  do  not  come  within  the  purview  of  the  statute.  The  testatrix  was 
to  be  the  sole  judge  of  what  this  provision  should  be;  and  that  the  same  wu 
not  to  be  left  for  the  determination  of  the  courts  is  manifest  by  the  second 
elause  of  the  section,  which  authorizes  the  diainharitanAe  of  suah  child  or 
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chfldren  altogether,  if  the  testator  shall  simply  indicate  by  his  will  that  tnch 
iraa  his  inteDtion.  The  greater  includes  the  less,  and  as  the  testator  may 
totally  disinherit  such  after-born  child  or  children,  it  would  seem  to  follow 
that  he  may  limit  his  bequests  to  them,  if  he  makes  any,  to  anything,  no 
matter  how  insignificant  it  may  be,  and  its  enjoyment  upon  any  contingency 
however  remote." 

In  Oay  v.  Oay,  84'  Ala.  38,  it  was  held  that  when  a  provision  for  an  after- 
bom  child  of  a  testator  is  made  by  gift  or  settlement,  the  nature  and  extent 
thereof  are  left  to  the  discretion  of  the  testator,  as  when  made  by  will,  except 
that  it  must  not  be  so  grossly  inadequate  as  to  be  the  equivalent  of  no  pro- 
vision. And  it  was  decided  that  an  antenuptial  contract  by  which,  in  con- 
sideration of  the  marriage  and  the  relinquishment  of  all  interest  in  the  estate 
of  the  husband  and  testator,  real  and  personal  property  is  conveyed  to  the 
wife,  in  trust,  to  hold  the  same  during  life  or  widowhood,  with  the  remain* 
detr  to  the  issue  of  the  marriage  living  at  his  death  or  at  the  time  of  her 
second  marriage,  and  on  the  death  of  such  issue  unmarried,  then  to  the  heirs 
at  law  of  the  testator,  is,  prima  /ade,  a  substantial  provision  for  his  after- 
bom  child.  In  the  statutes  of  some  of  the  states  the  provisions  in  reference 
to  after-bom  children  are  in  favor  of  such  children  not  named  or  provided  for 
in  the  wilL  This  is  the  form  of  expression  used  in  the  Missouri  statute. 
Under  statutes  of  this  class,  the  mere  fact  that  an  after-born  child  is  not  prob 
▼ided  for  is  not  sufficient  to  create  an  intestacy  as  to  him,  provided  he  is 
named  in  the  will.  In  Beck  v.  Metz,  25  Mo.  70,  the  testator,  after  devising 
all  his  property  to  his  wife,  added  this  clause:  "In  every  other  respect  I 
leave  it  entirely  to  the  will  and  judgment  of  my  said  wife,  Catherine,  how 
and  in  what  manner  she  thinks  proper  to  dispose  of  the  estate,  as  well  with 
reference  to  onr  child  or  children  as  with  reference  to  the  said  Joseph  Fred- 
erick Beck."  They  had  only  one  child,  a  daughter,  and  it  was  held  that  she 
wajs  named  in  the  will.  So  in  McCourtnq/  v.  Math/U,  47  Id.  638,  the  testator 
devised  his  property  to  his  widow  during  her  widowhood,  bnt  if  she  should 
marry,  then  the  estate  in  her  possession  should  be  disposed  of,  according  to 
law,  among  his  surviving  heirs.  It  was  held  that  the  children  were  named  in 
the  will,  within  the  meaning  of  the  statute.  And  in  Hockensmith  v.  Slualier, 
26  Id.  237,  it  was  even  held  that  a  bequest  to  a  son-in-law,  though  he  was 
aot  designated  as  such,  was  a  naming  of  the  daughter,  within  the  statute. 
But  in  OiMge  v.  Oage,  29  N.  H.  533,  it  was  decided  that  the  naming  of  one 
person,  however  closely  related  to  another,  without  more,  is  no  reference  to 
that  other;  and  that  the  naming  of  a  grandson,  and  describing  him  as  such,  is 
no  reference  to  his  father  or  mother.  This  decision  was  rendered  under  a 
■tatate  which  provided  that  "every  child  born  after  the  decease  of  the  testa- 
tor, and  every  child  or  issue  of  a  child  of  the  deceased  not  named  or  referred 
to  in  his  wiU,  and  who  is  not  a  devisee  or  legatee,  shall  be  entitled  to  the 
same  portion  of  the  estate,  both  real  and  personal,  as  he  would  be  if  the  de- 
ceased were  intestate." 

Property  acquired  by  the  testator  after  the  execution  of  the  will,  where 
■nch  property  is  by  law  unaffected  by  the  will,  is  not  a  provision  for  an  after- 
bom  child  of  the  testator:  Baldwin  v.  Spriggs,  65  Md  373;  Martian  v.  Boe,  8 
Ad.  &  EL  14.  A  child  who  has  been  adopted  by  and  taken  the  name  of  the 
ieetator  is  not  unprovided  for,  when,  by  the  will,  made  before  the  adoption, 
special  provision  has  been  made  for  her  by  the  name  she  then  bore:  Bowdkar 
▼.  BowdleoTt  112  Mars.  184.  A  provision,  by  settlement,  for  an  after-bora 
child  may  be  made  after  as  well  as  before  the  execntion  of  the  will:  Oa^  v. 
Gay,  84  Ala.  38. 
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Obbinart  Cabe,  as  Appliid  to  Infants,  What  is. — In  the  appIicatioB 
of  the  doctrine  of  contributory  negligence  to  children,  in  netions  bj 
them,  or  in  their  behalf,  for  injuries  oocuioned  by  the  negligene^  oC 
others,  their  conduct  is  not  to  be  judged  by  the  same  rule  that  gov«nu 
that  of  adults,  and  while  it  is  their  duty  to  exercise  ordinary  care  to 
avoid  the  injuries  of  which  they  complain,  ordinary  care  for  them  is  tiiat 
degree  of  care  which  children  of  the  same  age,  of  ordinary  care  and  pm- 
dence,  are  accustomed  to  exercise  under  similar  circumstances. 
DuTT  OF  Employer  to  Instruct  Youthful  and  Insxperisnckd   Ev- 
FLOTSS.  —  One  who  employs  children  to  work  with  or  about  dangerous 
machinery,  or  in  dangerous  places,  should  anticipate  that  they  will  «z- 
ercise  only  such  judgment,  discretion,  and  care  as  is  nsnal  among  diil- 
t         4ren  of  the  same  age,  under  similar  circumstances,  and  b  boond  to  warn 
\  due  eare,  having  regard  to  their  age  and  inexperience,  to  protect  thom 

from  the  dangers  incident  to  the  situation  in  which  they  are  placed;  mmd 
as  a  reasonable  precaution,  in  the  exercise  of  such  care  in  that  behalf^  it 
is  his  duty  to  so  instruct  such  employees  oonceming  the  dangers  ooa- 
nected  with  their  employment,  which,  from  their  youth  and  inexpen- 
ence,  they  may  not  appreciate  or  comprehend,  that  they  may,  by  the 
exercise  of  such  care  as  ought  reasonably  to  be  expected  oi  tiiem,  gnnrd 
against  and  avoid  injuries  arising  therefrom. 
Infant  Employee  mat  Recover  for  Injury  to  Which  Hi  Oowtributm 
WHEN.  —  An  infant  employee  whose  employer  has  not  insimetod  Urn, 
as  it  was  his  duty  to  do,  and  who,  while  in  the  discharge  of  his  dnty  as 
he  understands  it,  suffers  an  injury  in  consequence  of  the  employsr^s 
f  negligence,  may  maintain  an  action  against  his  employer  tb«refor,  not- 

withstanding tiiat,  by  reason  of  his  youth  and  inexperience,  and  tiie 
failure  of  the  employer  to  instruct  him,  he  did  some  aot»  in  the  petfc 
nnce  of  his  duty  according  to  the  judgment  and  knowledge  he 
which  contributed  to  the  injury,  but  which  he  did  not  know,  and 
not  advised,  would  be  likely  to  injure  him. 

Action  for  personal  injuries.  The  jury  rendered  a  irerdict 
for  the  plaintiff,  and  the  judgment  rendered  thereon  haying 
been  affirmed  by  the  circuit  court,  the  Rolling  Mill  Company 
filed  its  petition  in  error  to  reverse  both  judgments.  Other 
facts  are  stated  in  the  opinion. 

Williamson,  Beach,  and  Cuthing,  for  the  plaintiff  in  error. 
RohiBon  and  Rogers,  for  the  defendant  in  error. 

Williams,  J.  The  only  questions  presented  in  this  case 
are  those  arising  upon  the  special  instructions  given  by  the 
court  in  response  to  the  request  of  the  jury.  Theee  instruc- 
tions, the  plaintiff  in  error  contends,  are  erroneouB  in  their 
entirety  and  in  detail. 

1.  First,  it  is  claimed  that  the  court  erred  in  the  statement 
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of  the  plaintiff's  duty  in  the  opening  proposition  of  the  charge, 
wherein  the  jury  were  instructed  that  **it  was  the  duty  of  the 
plaintiff  to  use  ordinary  care,"  which  the  court  defined  to  be 
''just  such  care  as  boys  of  that  age,  of  ordinary  care  and  pru- 
dence, would  use  under  like  circumstances,"  and  that  the  jury 
'* should  take  into  consideration  the  age  of  the  plaintiff,  and 
the  judgment  and  knowledge  he  possessed."  We  have  found 
no  decision  of  this  court  upon  the  subject  of  the  contributory 
negligence  of  infants,  or  the  measure  of  care  required  of  them. 
Elsewhere  the  decisions  are  confiictine.  Bach  of  three  differ- 
ent rules  on  the  subject  has  found  judicial  sanction.  One  rule 
requires  of  children  the  same  standard  of  care,  judgment,  and 
discretion,  in  anticipating  and  avoiding  injury,  as  adults  are 
bound  to  exercise.  Another  wholly  exempts  small  children 
from  the  doctrine  of  contributory  negligence.  Between  these 
extremes,  a  third  and  more  reasonable  rule  has  grown  into 
favor,  and  is  now  supported  by  the  great  weight  of  authority, 
which  is,  that  a  child  is  held  to  no  greater  care  than  is  usually 
possessed  by  children  of  the  same  age.  Authors  and  judges, 
however,  do  not  always  employ  the  same  language  in  giving 
expression  to  the  rule.  In  Beach  on  Contributory  Negligence, 
section  46,  it  is  thus  expressed:  "An  infant  plaintiff  who,  on 
the  one  hand,  is  not  so  young  as  to  escape  entirely  all  legal  ac- 
countability, and  on  the  other  hand  is  not  so  mature  as  to  be 
held  to  the  responsibility  of  an  adult,  is,  of  course,  in  cases 
involving  the  question  of  negligence,  to  be  held  responsible  for 
ordinary  care;  and  ordinary  care  must  mean,  in  this  connec- 
tion, that  degree  of  care  and  prudence  which  may  reasonably 
he  expected  of  a  child."  The  decisions  enforcing  this  rule, 
that  children  are  to  be  held  responsible  only  for  such  degree 
of  care  and  prudence  as  may  reasonably  be  expected  of  them, 
taking  due  account  of  their  age  and  the  particular  circum- 
stances, are  very  numerous.  ''It  is  well  settled,"  pays  Mr. 
Justice  Hunt  in  Sioux  City  etc.  B.  R,  Co.  v.  Stoui^  17  Wall. 
657,  '*that  the  conduct  of  an  infant  of  tender  years  is  not  to 
be  judged  by  the  same  rule  which  governs  that  of  an  adult. 
....  The  care  and  caution  required  of  a  child  is  according 
to  bis  maturity  and  capacity  only,  and  this  is  to  be  deter- 
mined in  each  case  by  the  circumstances  of  that  case."  In 
Shearman  and  Redfield  on  Negligence,  section  73,  it  is  said  to 
be  "now  settled  by  the  overwhelming  weight  of  authority  that 
a  child  is  held,  as  far  as  he  is  personally  concerned,  only  to  the 
exercise  of  such  care  and  discretion  as  is  reasonably  to  be 
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expected  from  children  of  his  own  age."    Another  author  sajs 
''a  child  is  only  hound  to  exercise  such  a  degree  of  care  as  . 
children  of  his  particular  age  may  be  presumed  capable  of 
exercising":  Whittaker's  Smith  on  Negligence,  411. 

This  rule  appears  to  rest  upon  sound  reason  as  well  as  au- 
thority. To  constitute  contributory  negligence  in  any  case, 
there  must  be  a  want  of  ordinary  care,  and  a  proximate  con- 
nection between  such  want  of  care  and  the  injury  complained 
of;  and  ordinary  care  is  that  degree  of  care  which  persons  of 
ordinary  care  and  prudence  are  accustomed  to  use  under  simi- 
lar circumstances.  Children  constitute  a  class  of  persons  of 
less  discretion  and  judgment  than  adults,  of  which  all  reason- 
ably informed  men  are  aware.  Hence  ordinarily  prudent  men 
reasonably  expect  that  children  will  exercise  only  the  care  and 
prudence  of  children,  and  no  greater  degree  of  care  should  be 
required  of  them  than  is  usual  under  the  circumstances  among 
careful  and  prudent  persons  of  the  class  to  which  they  belong. 
We  think  it  a  sound  rule,  therefore,  that,  in  the  application  of 
the  doctrine  of  contributory  negligence  to  children,  in  actiona 
by  them  or  in  their  behalf  for  injuries  occasioned  by  the  negli- 
gence of  others,  their  conduct  should  not  be  judged  by  the 
same  rule  which  governs  that  of  adults,  and  while  it  is  their 
duty  to  exercise  ordinary  care  to  avoid  the  injuries  of  which 
they  complain,  ordinary  care  for  them  is  that  degree  of  cars 
which  children  of  the  same  age,  of  ordinary  care  and  prudence, 
are  accustomed  to  exercise  under  similar  circumstances. 

That  portion  of  the  charge  of  the  court  under  discussion  is 
in  substantial  conformity  to  this  conclusion.  The  care  and 
prudence  which  a  boy  of  the  plaintiff's  age  of  ordinary  care 
and  prudence  '^  would  use  under  like  and  similar  circom- 
stances,"  as  expressed  in  the  charge,  is  such  care  as  ''is  reason- 
ably to  be  expected  from  a  boy  of  his  age,"  or  ''which  boys  of 
his  age  usually  exercise,"  as  the  books  express  it.  No  differ- 
ent effect  is  given  to  the  charge  of  which  the  plaintiff  in  error 
can  complain,  by  the  direction  to  the  jury  to  take  into  consid- 
eration the  age  of  the  boy,  '^and  the  judgment  and  knowledge 
he  possessed."  This  did  not  diminish  the  degree  of  care  re- 
quired by  the  previous  portion  of  the  instruction. 

2.  It  is  next  insisted  that  the  court  erred  in  charging  the 
jury  that  it  was  the  duty  of  the  defendant's  foreman  to  instmet 
the  plaintiff  in  regard  to  the  dangers  of  his  employment.  The 
paragraph  of  the  charge  is  as  follows:  — 

"If  not  understanding  all  the  dangers  and  hazards  of  (hi 
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situation  in  which  he  was  placed  by  the  foreman,  and  you 
find  it  was  a  dangerous  and  hazardous  situation  in  which  to 
place  a  boy  of  his  age,  judgment,  and  experience,  it  was  the 
duty  of  the  foreman  to  instruct  him  in  respect  thereto,  that  he 
might  conduct  himself  so  as  to  guard  against  such  peril." 

This  portion  of  the  charge  was  pertinent  to  the  case.    The 
answer  admits  that  the  plaintiff,  at  the  time  of  his  injury,  was 
employed  by  the  defendant  in  the  rolling-mill,  and  placed  un- 
der the  control  of  its  foreman,  who  directed  him  to  attend  to 
the  turning  on  and  off  of  the  steam  at  the  steam-engines;  to 
do  which,  he  had  to  stand  near  a  shaft  of  the  engine,  which 
revolved  when  the  engine  was  in  motion,  and  reach  up  to  turn 
the  Btop-valve,  which  was  necessary  to  put  the  machinery  in 
motion,  or  stop  it.     It  further  admits  that  at  the  time  the  in- 
jury occurred  a  belt  was  hanging  loose  upon  the  shaft,  and 
that  the  plaintiff's  leg  was  crushed  by  the  shaft.    It  was 
shown  by  the  evidence  that  the  plaintiff  was  less  than  four- 
teen years  of  age,  and  had  been  engaged  at  that  employment 
but  a  few  days;  and  that  he  was  placed  there  by  the  foreman 
in  the  midst  of  rapidly  moving  and  noisy  machinery;  that  his 
employment  required  his  constant  attention  to  regulate  the 
speed  of  the  machinery,  and  that  the  belt  which  hung  sus- 
pended on  the  shaft  near  him  was  given  such  motion  by  the 
shaft  that  it  would  come  near  him  and  in  close  proximity  to 
his  face;  and  while  the  machinery  was  in  motion,  the  plain- 
tiff's foot  in  some  way  became  entangled  in  the  hanging  belt, 
by  which  means  the  injury  was  produced.    There  was  also 
evidence  tending  to  prove  the  other  allegations  of  thd  plain- 
tiff's petition.     The  defendant's    foreman,  who   placed  the 
plaintiff  in  the  position  where  he  received  his  injury,  must 
have  known  of  the  loose  hanging  belt  on  the  shaft,  which 
could  easily  have  been  removed  in  a  few  moments,  and  with- 
out expense.    It  is  evident  that  he  knew  the  situation  in  which 
he  placed  the  plaintiff  was  one  of  danger,  which  he  might, 
with  a  small  amount  of  trouble  on  his  part,  have  pointed  out 
and  explained  to  the  plaintiff. 

The  almost  universally  accepted  doctrine  is,  that  the  care  to 
be  observed  to  avoid  injuries  to  children  is  greater  than  that 
in  respect  to  adults.  That  course  of  conduct  which  would  be 
ordinary  care  when  applied  to  persons  of  mature  judgment 
and  discretion  might  be  gross  and  even  criminal  negligence 
toward  children  of  tender  years.  The  same  discernment  and 
foresight  in  discovering  defects  and  dangers  cannot  be  resr 


600  Rolling  Mill  Company  v.  Cobbioah.         [Ohk^ 

ionaUy  expected  of  them  that  older  and  experienced  persons 
habitually  employ;  and  therefore  the  greater  precaution  ahoold 
be  taken  where  children  are  exposed  to  them. 

Judge  Cooley,  in  his  work  on  torts,  page  652,  says  on  this 
subject:  '*  The  master  may  also  be  guilty  of  actionable  negli- 
gence in  exposing  persons  to  perils  in  his  service  which,  though 
open  to  observation,  they,  by  reason  of  their  youth  or  inexpe* 
rience,  do  not  fully  understand  and  appreciate,  and  in  couse- 
quence  of  which  they  are  injured.  Such  cases  occur  most 
frequently  in  the  employment  of  infants.  It  has  been  repeat- 
edly held  that  the  case  of  an  infant  is  no  exception  to  the  gen- 
eral rule  which  exempts  the  master  from  responsibility  for 
injuries  arising  from  the  hazards  of  his  service.  But  while 
this  is  unquestionably  true  as  a  rule,  it  would  be  gross  injxis- 
tice,  not  to  say  absurdity,  to  apply  in  the  case  of  infanta  the 
same  tests  of  the  master's  culpable  negligence  which  are  ap- 
plied in  the  case  of  persons  of  maturity  and  experience.  It 
may  be  ordinary  caution  in  one  case  to  apprise  the  servant  of 
the  danger  he  must  guard  against,  while  in  the  case  of  an- 
other, not  yet  beyond  the  years  of  thoughtless  childhood,  it 
would  be  gross  and  most  culpable,  if  not  criminal,  carelessness 
for  the  master  to  content  himself  with  pointing  out  dangers 
which  were  not  likely  to  be  appreciated,  or  if  appreciated,  not 
likely  to  be  kept  with  sufficient  distinctness  and  caution  in 
mind,  and  against  which,  therefore,  effectual  protections  ought 
to  be  provided.  The  duty  of  the  employer  to  take  special  pre- 
cautions in  such  cases  has  sometimes  been  very  emphatically 
asserted  by  the  courts." 

The  law  "  puts  upon  a  master,  when  he  takes  an  infant  into 
his  service,  the  duty  of  explaining  to  him  fully  the  hazards 
and  dangers  connected  with  the  business,  and  of  instructing 
him  how  to  avoid  them.  Nor  is  this  all;  the  master  will  not 
have  discharged  his  duty  in  this  regard  unless  the  instructions 
and  precautions  given  are  so  graduated  to  the  youth,  ignorance, 
and  inexperience  of  the  servant  as  to  make  him  fully  aware  of 
the  danger  to  him,  and  to  place  him,  with  reference  to  it,  in 
substantially  the  same  situation  as  if  he  were  an  adult.  If 
the  master,  or  his  vice-principal,  orders  the  infant  servant  to 
perform  a  duty  in  a  manner  attended  with  peculiar  hazard, 
and  the  servant  is  injured  while  so  doing,  the  liability  of  the 
master  is  not  an  open  question'':  Thompson  on  Negligeuce, 
978. 

In  Sullivan  v.  India  Mfg,  Co.,  113  Mass.  396,  it  is  said  that 
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^  it  may  frequently  happen  that  the  dangers  of  a  particular 
position  for  or  mode  of  doing  work  are  great,  and  apparent  to 
peifsons  of  capacity  and  knowledge  of  the  subject,  and  yet  a 
party,  from  youth,  inexperience,  ignorance,  or  general  want  of 
capacity,  may  fail  to  appreciate  them.  It  would  be  a  breach 
of  duty  on  the  part  of  a  master  to  expose  a  servant  of  this 
character,  even  with  his  own  consent,  to  such  dangers,  unless 
with  instructions  or  cautions  sufficient  to  enable  him  to  com- 
prehend them,  and  to  do  his  work  safely,  with  proper  care  on 
his  own  part." 

It  is  distinctly  held  in  Wkitelaw  y.  Memphis  etc.  R,  R.  Co., 
16  Lea,  391,  that  it  is  the  duty  of  the  master  to  give  such 
warning,  advice,  and  ^  instructions  to  a  youthful  and  inexpe- 
rienced employee  as  would  enable  him,  with  the  exercise  of 
ordinary  care,  to  perform  the  duties  of  his  employment  with 
safety  to  himself."  See  also  Jones  v.  Florence  Mining  Co.,  66 
Wis.  268;  57  Am.  Rep.  269. 

It  may  be  safely  laid  down  as  a  general  rule,  supported  by 
authority,  that  persons  who  employ  children  to  work  with  or 
about  dangerous  machinery,  or  in  dangerous  places,  should 
anticipate  that  they  will  exercise  only  such  judgment,  discre- 
tion, and  care  as  is  usual  among  children  of  the  same  age,  un- 
der similar  circumstances,  and  are  bound  to  use  due  care, 
having  regard  to  their  age  and  inexperience,  to  protect  them 
from  the  dangers  incident  to  the  situation  in  which  they  are 
placed;  and  as  a  reasonable  precaution,  in  the  exercise  of  such 
care  in  that  behalf,  it  is  the  duty  of  the  employer  to  so  instruct 
such  employees  concerning  the  dangers  connected  with  their 
employment,  which,  from  their  youth  and  inexperience,  they 
may  not  appreciate  or  comprehend,  that  they  may,  by  the  ex- 
ercise of  such  care  as  ought  reasonably  to  be  expected  of  them, 
guard  against  and  avoid  injuries  arising  therefrom. 

3.  It  is  finally  urged  that  there  was  error  in  that  portion  of 
the  charge  by  which  the  jury  were  instructed  that  if  the  plain- 
tiff was  injured  in  consequence  of  the  defendant's  negligence, 
and  be,  *'by  reason  of  his  youth,  and  want  of  judgment  as  to 
the  perils  of  his  position,  did  some  act  in  the  discharge  of  his 
duty  as  he  understood  it,  which  also  contributed  to  his  injury, 
but  which  he  did  not  know  to  be  likely  to  injure  him,  and  he 
had  not  been  properly  advised  and  instructed  in  regard 
thereto,"  he  could  recover. 

It  is  first  insisted  that  the  court,  having  informed  the  jury 
in  what  event  the  plaintiff  was  entitled  to  recover,  they  should 


602  Rolling  Mill  Company  v.  Corbigah.  [Ohio, 

also  have  been  iDstructed  under  what  circumstances  the  de- 
fendant would  be  entitled  to  the  verdict.  But  since  the  atten- 
tion of  the  court  does  not  appear  to  have  been  called  to  this 
oversight,  if  it  be  one,  and  no  request  was  made  by  counsel  for 
such  instruction,  if  the  charge  given  is  otherwise  unobjection- 
able, the  mere  omission  to  give  the  further  instruction  referred 
to  is  not  sufficient  ground  for  reversing  the  judgment 

This  proposition  of  the  charge  is  sustained  by  the  authori- 
ties already  cited,  and  is  clearly  within  the  doctrine  of  Coombi 
V.  New  Bedford  C.  Co,,  102  Mass.  572;  8  Am.  Rep.  506. 

'^  The  question  in  such  cases,"  says  the  supreme  court  of 
Massachusetts,  **  is  not  of  due  care  on  the  part  of  the  plaintiff, 
but  whether  the  cause  of  the  injury  was  one  of  which  he 
knowingly  assumed  the  risk,  or  one  of  which,  by  reason  of 
his  incapacity  to  understand  and  appreciate  its  dangerous 
character,  or  the  neglect  of  the  defendants  to  take  due  precau- 
tions to  effectually  inform  him  thereof,  the  defendants  wers 
bound  to  indemnify  him  against  the  consequences." 

But  if  it  be  a  question  of  due  care  on  the  part  of  the  plain- 
tiff, the  conclusion  must  be  the  same;  for  a  plaintiff's  right  to 
recover  is  not  affected  by  his  having  contributed  to  the  in- 
jury, if  he  was  without  fault  in  doing  so.  When  it  is  shown 
that  the  defendant  has  been  negligent,  and  his  negligence  ha« 
caused  the  plaintiff's  injury,  the  latter  is  entitled  to  recover, 
unless  it  appear  that  he  has  been  negligent  in  respect  to  the 
matter  complained  of,  and  might  have  avoided  the  conse- 
quences of  the  defendant's  negligence.  His  conduct  con- 
tributing to  his  injury  must,  to  defeat  his  action,  amount  to 
at  least  ordinary  negligence,  that  is,  want  of  ordinary  cars. 
Hence,  notwithstanding  the  plaintiff  below  may  have  igno- 
rantly  contributed  to  the  injury  he  sustained,  if  he  was  not 
guilty  of  negligence  in  so  doing,  he  might,  nevertheless,  main- 
tain his  action.  It  is  not  apparent  how,  in  the  case  stated  in 
the  instruction  to  the  jury,  the  plaintiff  could  be  in  fault,  un- 
less his  extreme  youth  and  inexperience  be  a  fault.  Ignorance 
may  be  a  misfortune,  but  when  it  is  not  wUlful,  and  no  duty 
arises  to  be  informed,  with  the  means  of  information  at  hand, 
it  is  not  negligence  of  which  the  person  charged  with  the  duty 
of  giving  proper  instructions  on  the  subject,  which  he  £uled 
to  perform,  can  complain  or  take  advantage. 

The  instruction  negatives  any  inference  of  negligence;  fer, 
according  to  it,  to  enable  the  plaintiff  to  recover,  it  was  neess- 
sary  for  the  jury  to  find  that  he  did  not  know  that  the  ssi 
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which  he  did,  that  contributed  to  his  injury,  was  likely  to  in- 
jure him,  and  that  this  want  of  knowledge  was  owing  to  his 
age  and  lack  of  judgment  and  the  failure  of  the  defendant  to 
properly  instruct  him,  and  that  the  act  so  done  by  him  was  in 
the  discharge  of  his  duty  as  he  understood  it.     If,  as  already 
soen,  it  is  the  duty  of  persons  employing  children  in  danger- 
ous situations  to  properly  instruct  them  concerning  the  dan- 
gers which,  on  account  of  their  youth  and  inexperience,  they 
may  not  understand,  it  would  seem  to  follow,  as  a  necessary 
conclusion,  that  such  employee,  who  has  not  been   so  in- 
structed, and  who,  while  in  the  discharge  of  his  duty  as  he 
understands  it,  suffers  an  injury  in  consequence  of  the  em- 
ployer's negligence,  may  maintain  an  action  against  his  em- 
ployer therefor,  notwithstanding  that,  by  reason  of  his  youth 
and  inexperience,  and  the  failure  of  the  employer  to  properly 
instruct  bim,  be  did  some  act,  in  the  performance  of  his  duty 
according  to  the  judgment  and  knowledge  he  possessed,  which 
contributed  to  the  injury,  but  which  be  did  not  know  and  was 
not  advised  would  be  likely  to  injure  him. 

When  the  whole  instruction  is  taken  together,  wherein  th« 
jury  were  at  the  outset  advised  that  it  was  the  dutj  of  tb« 
plaintiff  to  use  ordinary  care,  it  is  obvious  they  could  not  well 
have  been  misled. 
Judgment  affirmed. 

ImPARTS — Nbglioencb.  —  A  child  of  tender  yean  if  prhna  /adt  exenifl 
from  responsibility:  Wedbrook  t.  MobUe  etc  R.  S,  Co,,  66  Mias.  560;  14  Am. 
81  Rep.  587,  and  particularly  extended  note  thereto,  a«  to  what  negligence 
of  an  infant  wiU  bar  his  recovery  for  personal  injuries. 

UiKOR  Sebvants.  —  Ihe  instructions  and  precautions  which  a  master  is 
boimd  to  impart  to  his  minor  servants  must  be  graduated  with  reference  to 
their  ignormnoe  and  inexperience,  ao  as  to  make  them  fully  aware  of  ^e  dcn^ 
ger  to  which  they  may  be  exposed:  8mUh  v.  Irwin,  51  N.  J.  L.  507;  li  Am. 
St.  Rep.  609. 

MniOR  Emplotbis.  — As  to  what  risks  are  assumed  by  minor  employees^ 
and  the  employer's  duty  with  respect  to  such  employees:  Note  to  Fitk  v. 
OadnU  P.  R.  R,  Ob.,  1  Am.  St.  Rep.  2d-31;  BraaU  Block  Ooal  Oo.  v.  Cfqfnqh 
119  LmL  455;  12  Am.  St.  Rep.  422; 


604  DouQLAt  V.  CoRBT.  £Ofaio. 

Douglas  v.  Coert. 

[U  Ohio  Statb,  849.] 

DvTT  ov  Attornst  to  Pat  over  Moitet  Collbctxd  vor  an  CLmrr  doa 
not  giye  riie  to  a  continuing  and  mhwatiiig  tmst,  within  the  nwiming  of 
a  statute  excepting  such  trusts  from  the  operation  of  the  statute  oi  Uai- 
tations. 

Statute  ov  ImiTATioifs  Begins  to  Kuv  veom  Tims  ov  OoLUBonov  of 
money  by  an  attorney  for  his  client,  which  should  hare  been  paid  over. 
where  there  has  been  no  fraudulent  concealment  of  the  receipt  of  the 
money. 

Plaimtiti  Reltino  oh  Misrepresentation  or  Concealment  to  Take 
Case  out  or  Operation  or  Statute  or  Limitations  must  in  his  peti- 
tion aver  the  facts  constituting  the  fraud,  and  the  time  of  its  diaoorery; 
otherwise  the  petition  will  be  open  to  demurrer,  where  it  appears  on  the 
face  of  the  petition  that  the  action  would  otherwise  be  barred. 

Action  to  recover  money  collected  by  the  defendant's  testa- 
tor as  attorney  for  the  plaintiff.  The  defendant  demurred  to 
the  petition,  on  the  grounds  that  the  action  was  barred  hy  the 
statute  of  limitations,  as  appeared  on  the  face  of  the  petition, 
and  that  the  petition  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  court  sustained  the  demurrer  and 
dismissed  the  petition,  and  the  circuit  court  affirmed  this 
judgment.  The  plaintiff  prosecutes  error  to  reverse  both  judg- 
ments.     Other  facts  are  stated  in  the  opinion. 

8.  A,  Miller,  for  the  plaintiff  in  error. 

/•  J.  Olidden  and  T,  A,  0*  Connor j  for  the  defendant  in  error. 

MiNSHALL,  C.  J.  The  only  question  that  arises  upon  the 
record  is  as  to  whether  the  claim  stated  in  the  petition  is 
barred  by  the  statute  of  limitations.  The  money  sought  to 
be  recovered  was  collected  by  the  deceased  while  acting  as 
the  attorney  of  the  plaintiff.  No  demand  was  made  until 
over  six  years  had  elapsed  after  its  collection.  When  the 
demand  was  made,  he  promised  to  pay  it,  but  failed  to  do  so. 
The  demand  was  made  in  1880,  and  he  died  in  the  same 
year,  the  relation  of  attorney  subsisting  up  to  the  time  of  his 
death.  The  claim  was  presented  to  the  executrix  in  1884, 
and  rejected  by  her;  whereupon  suit  was  brought  in  a  few 
days  after,  which  was  some  thirteen  years  after  the  ten  thou- 
sand dollars  had  been  received,  and  seventeen  years  after  the 
three  thousand  seven  hundred  dollars  had  been  received. 

The  claim  is  certainly  barred  on  the  face  of  the  petition, 
unless  it  can  be  brought  within  some  exception  to  the  rule  of 
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the  statute  of  limitationB.    This  is  sought  to  be  done  on  sev- 
eral grounds:  — 

1.  The  first  claim  is,  that  the  relation  of  attorney  and  client 
being  a  confidential  one,  the  duty  imposed  by  the  relation  on 
the  attorney  gives  rise  to  a  continuing  and  subsisting  trust  in 
favor  of  the  client,  and  is  not  within  the  statute.  That  there 
are  such  trusts  is  well  recognized;  but  it  is  equally  well  set- 
tled that  trusts  of  this  character  are  those  technical  and  con- 
tinuing trusts  which  are  not  recognized  at  law,  but  fall  within 
the  proper,  peculiar,  and  exclusive  jurisdiction  of  a  court  of 
equity.  This  was  decided  in  Kane  v.  Bloodgood^  7  Johns.  Ch. 
110,  11  Am.  Dec.  417,  after  a  most  elaborate  examination  of 
the  authorities  by  Chancellor  Kent;  and  the  rule  as  there 
Btated  has  generally  been  followed  in  this  country:  Finney  v. 
Cochran,  1  Watts  &  S.  118;  37  Am.  Dec.  450;  OUnn  v.  CutOe, 
2  Grant  Cas.  273;  Denton  v.  Embury,  10  Ark.  228;  Fleming  v. 
Cvlhert,  46  Pa.  St.  498;  Story's  Bq.  Jur.,  sec.  962;  Wood  on 
Limitations,  418. 

The  provision  of  our  code  of  procedure  excepting  from  the 
stattite  of  limitations  *Hhe  case  of  a  continuing  and  subsist- 
ing trust''  (B.  S.,  sec.  4974)  is  simply  an  incorporation  of 
thia  rule.  The  word  ''trust"  is  frequently  used  in  a  very 
comprehensive  sense;  and,  as  is  well  said  in  Finney  v.  Coch- 
ran, 8upra,  to  hold  that  the  statute  of  limitations  is  not 
applicable  to  any  case  which  may,  even  with  propriety,  be 
denominated  a  trust,  would,  in  a  great  measure,  defeat  the 
plain  and  manifest  intention  of  the  legislature.  No  equitable 
relief  is  required  in  this  case;  and  the  remedy  adopted  is  a 
plain  action  at  law  for  money  had  and  received,  and  is  not, 
then,  a  case  of  a  continuing  and  subsisting  trust,  cognizable 
only  in  equity. 

2.  Again,  it  is  said  that  no  action  can  be  maintained  against 
an  attorney  for  money  collected  by  him  for  his  client  until  it 
has  been  demanded;  and  firom  this  it  is  reasoned,  and  held 
in  several  cases,  that  no  action  accrues,  and  consequently 
that  the  statute  of  limitations  does  not  begin  to  run,  until  the 
demand  is  made.  It  is  true  that  it  is  generally  held  that  an 
action  cannot  be  commenced  against  an  attorney  for  money 
collected  until  a  demand  has  been  made  by  the  client:  Tay- 
lor V.  BcUea,  6  Cow.  876;  Ex  parts  Fergwon,  6  Id.  696;  Rath- 
tarn  V.  IngalU,  7  Wend.  320;  Cummine  v.  MeLain,  2  Ark.  402; 
Stafford  v.  Sichardionj  15  Wend.  305;  Weeks  on  Attorneys, 
sec  808;  Krauoe  r.Dorranee,  10  Pa.  St.  462;  61  Am.  Dee.  696. 
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It  is  not  questioned  that  there  may  be  such  circumstances  as 
will  dispense  with  a  demand;  and  in  Iowa  it  is  held  that  the 
commencement  of  the  suit  is  a  sufficient  demand:  HoUenbeci 
V.  Stanberry,  38  Iowa,  325. 

But  it  does  not  follow,  nor  do  the  cases  generally  hold,  that 
where  there  has  been  no  fraudulent  concealment  of  the  re- 
ceipt of  the  money  by  the  attorney,  the  statute  does  not  begin 
to  run  until  a  demand  has  been  made  for  its  payment.  The 
rule  is  general,  that,  in  the  absence  of  such  concealment,  the 
statute  begins  to  run  from  the  time  the  money  was  collected 
and  should  have  been  paid  over.  The  rule  as  to  demand  is 
designed  for  the  protection  of  the  attorney  against  the  annoy- 
ance of  unnecessary  litigation  and  costs:  Walradt  v.  Afaynard, 
3  Barb.  584,  586.  The  client  has  it  in  his  power,  by  making 
the  demand,  to  commence  the  action  at  any  time  after  the 
attorney  has  received  the  money,  and  refused  on  demand  to 
pay  it  over;  and,  by  delaying  the  demand,  he  cannot  prevent 
the  running  of  the  statute. 

The  cases  in  which  the  contrary  has  been  held  have  gen- 
erally been  overruled.  The  case  of  Staples  v.  Staples,  4  Greenl. 
532,  is  frequently  cited  in  support  of  the  claim  that  the  stat- 
ute does  not  begin  to  run  until  demand  made.  All  that  was 
necessary  to  be  determined  in  the  case  was,  whether  the  at- 
torney could  be  garnished  by  the  creditor  of  the  client.  This 
was  pointed  out  in  the  subsequent  case  of  Coffin  v.  Coffin^  7 
Me.  298,  where,  notwithstanding  what  was  said  in  the  pre- 
vious case  as  to  the  necessity  of  a  demand^  it  is  expressly  held 
that  an  attorney  is  liable  to  an  action  for  money  collected  by 
him,  in  the  same  manner  as  any  other  agent,  and  without  a 
special  demand;  and  that  the  statute  of  limitations  begins  to 
run  from  the  time  he  receives  the  money.  This  is  sustained 
by  Glenn  v.  Cuttley  2  Grant  Cas.  273;  Stafford  v.  Richardsoti^ 
supra;  Wilcox  v.  Executors  of  Plummer,  4  Pet.  172;  Wood  on 
Limitations,  41. 

In  McDowell  v.  Potter,  8  Pa.  St.  189,  49  Am.  Dec.  503,  it 
was  held  that  the  statute  begins  to  run  from  the  time  the 
client  has  notice  or  means  of  knowing  of  the  receipt  of  the 
money,  and  that  the  onus  is  on  the  attorney  to  prove  such 
notice  or  means  of  knowledge.  The  case  seems  to  have  been 
followed  in  Voss  v.  Bachop,  5  Kan.  59,  with  this  qualification, 
that,  in  the  absence  of  proof,  the  court  will  presume  both 
notice  and  demand  in  a  proper  and  reasonable  time.  But  the 
^estion  could  hardly  have  arisen  in  that  case  so  as  to  make 
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its  decision  a  precedent,  as  there  had  been,  as  found  by  the 
court,  such  misrepresentation  on  the  part  of  the  attorney  as  to 
the  receipt  of  the  monej"  as  to  delay  the  running  of  the  statute 
vintil  the  fraud  had  been  discovered  by  the  client,  which  was 
not  until  a  short  while  before  the  action  was  brought.     The. 
case,  however,  of  McDowell  v.  Potter,  9upraj  must  be  regarded 
as  overruled  by  the  subsequent  case  of  Campbell  v.  Boggs,  48 
Pa.  St.  524,  reported  sub  novi.  Glenn  v.  Cuttle,  2  Grant  Cas.  273. 
The  latter  was  the  case  of  an  attorney  in  fact;  but,  as  observed 
bj  the  judge  delivering  the  opinion,  there  is  *'no  adequate 
ground   for  a  distinction  between  attorneys  in  fact  and  at- 
torneys at  law.     Diligence  and  skill  in  the  collection,  and 
promptness  and  fidelit}'  in  paying  over  moneys,  is  required  of 
boih.     It  is  reasonable,  therefore,  that  they  should  have  the 
same  measure  of  protection  from  the  statute  of  limitations." 
And  it  was  there  held,  in  an  unusually  well-reasoned  opinion, 
that  where  an  attorney  collects  money  for  his' client,  and  uses 
no  fraud  or  falsehood  to  him  in  relation  to  it,  the  statute  cbm- 
mences  to  run  from  the  time  of  the  collection.     The  case  was 
approved  and  applied  in  favor  of  an  attorney  at  law  in  FUm* 
ing  V.  Cvlbertf  46  Pa.  St.  498,  where  it  is  said  that  the  previous 
case  was  a  carefully  considered  one,  and  had  not  been  ques- 
tioned in  the  ten  years  that  had  elapsed  since  it  was  con- 
sidered. 

The  holding  that  the  statute  does  not  begin  to  run  until  the 
attorney  has  given  notice  to  his  client  of  the  collection  of  the 
money,  because  such  is  his  duty,  would  seem  to  misconceive 
the  reason  and  policy  of  the  statute  of  limitations.  It  might 
with  as  much  propriety  be  said  that  he  could  have  protected 
himself  by  paying  over  the  money,  because  that  was  as  much 
his  duty  as  to  give  notice  of  its  receipt.  The  unreasonableness 
of  the  rule  is  not  in  any  inconvenience  that  might  attend  com- 
pliance with  it  in  the  first  instance,  but  in  overlooking  the 
difficulty  that  may  be  encountered,  after  the  lapse  of  a  great 
number  of  years,  of  proving  that  the  notice  was  in  fact  given. 
This  might  be  as  diflBcult  as  to  prove  payment  itself,  if  not 
more  so.  The  policy  of  the  statute  is  based  upon  the  evanes- 
cent character  of  all  testimony,  and  the  consequent  difficulty 
of  making  a  defense  to  any  claim,  after  the  lapse  of  a  number 
of  years. 

There  is  no  averment  in  the  petition  of  any  misrepresenta- 
tion or  concealment  of  the  collection  of  the  money  by  the 
testator  of  the  defendant;  and  it  is  well  settled  that  where  a 
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plaintiff  relies  upon  such  facto  to  aid  his  case  aa  against  the 
statntei  and  it  appears,  from  the  face  of  the  petition,  that  it 
would  be  otherwise  barred,  the  facto  constituting  the  fraud 
and  the  time  of  ito  discovery  must  be  averred  in  the  petition, 
or  it  will  be  open  to  a  demurrer:  Wood  on  Limitations^  590; 
CombB  V.  WaUon,  32  Ohio  St.  228,  and  cases  cited  at  235;  Wood 
V.  Carpenter^  101  U.  S.  135,  and  cases  cited.  It  is  said  bj 
Justice  Swayne,  in  the  latter  case,  that  **  concealment  by  mere 
silence  is  not  enough.  There  must  be  some  trick  or  oontri- 
vanoe  intended  to  exclude  suspicion  and  prevent  inquiry." 
Judgment  affirmed. 


LnfTTATioH  ov  Actions — Fraud.  —  Af  to  tbe  effeot  of  fraud  «pom  IIm 
opeimtioii  of  the  statuto  of  limitationa:  Jaeob$  t.  Sw^dett  76  Iowa,  082;  14 
Am.  St.  Rep.  235,  and  particnlarly  caaos  cited  in  note  837;  Hawkif  ▼.  Pmg^ 
11  Iowa,  239;  14  Am.  St.  Rep.  275,  and  note. 

LiMiTATXOii  Gllr  AoTZONa  —  Ona  who  claiou  a  aospenaion  of  the  opermtion 
of  the  atatute  of  limitationa  becanae  of  the  frand  of  anothar  mt^at  affinaa- 
tively  allege  the  facta  conatituting  the  fraud  and  its  diaooTery:  Humpkrgf  ▼• 
Carpenter,  39  Minn.  115. 

Attobnxt  and  Olibnt — LiMiTATiOH  ov  Acnovs.  — n&e  atatute  ol 
tationa  doeo  not  ran  against  a  oUent  nntil  he  diaooTen  his  oaoaa  ot 
ariaing  from  the  conversion  by  his  attorney  of  moneys  belonging  to  th*  otieatt 
WikUr  ▼•  Seoor,  72  Iowa»  161;  2  Am.  St.  Bep.  236^  and  easea  in  note 
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MAUCKyua  Taoaaconoir  ov  Civil  Suit  u  Actionabli  whut.  —  Hie 

entioo,  maliciously  and  without  probable  canae,  of  a  anit  m.  iocdhla 
entry  and  detainer,  which  reaults  in  a  verdict  for  the  defendant^ 
ground  for  an  action  in  the  nature  of  a  suit  for 

Action  to  reoover  damages  for  the  prosecution,  maUdoosIy 
and  without  probable  cause,  of  two  suits  in  forcible  entry  and 
detainer,  by  the  defendant*  Both  suits  terminated  in  a  Ter- 
diet  for  the  plaintiff  herein  of  not  guilty.  The  plaintiff  alleged 
that  by  reason  of  the  prosecution  of  those  suits  he  was  greatly 
harassed  and  annoyed,  was  much  worried  and  troubled  in 
mind,  was  injured  in  reputation  among  his  neighbors,  and 
was  caused  great  inconvenienoe  and  much  loss  of  time,  and 
was  put  to  considerable  money  outlay  in  defending  said  suits. 
The  court  of  common  pleas  sustained  a  general  demurrer  to  the 
petition,  and  the  circuit  court  affirmed  that  judgment  This 
proceeding  is  prosecuted  to  reverse  these  ji 
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WiUiam  H.  Pope^  for  the  plaintiff  in  error. 
John  A.  Shankf  for  the  defendant  in  error. 

Spsab,  J.  Will  the  prosecution  of  a  suit  in  forcible  entrj 
mnd  detainer,  which  results  in  a  verdict  for  the  defendanti 
where  the  same  is  prosecuted  maliciously  and  without  proba^ 
ble  cause,  afford  ground  for  an  action  in  the  nature  of  a  suit 
for  malicious  prosecution,  is  the  question  in  this  case. 

The  more  common  causes  for  actions  for  malicious  prosecu* 
tion  are  groundless  and  malicious  prosecutions  of  criminal 
charges.  But  that  actions  of  this  kind  can  be  maintained 
where  there  has  been  an  unjustifiable  and  malicious  seizure 
of  the  property  of  the  complaining  party,  as  well  as  of  the 
person,  there  is  no  question.  Whether  or  not  such  an  action 
may  be  maintained  where  there  has  been  no  depriyation  of 
liberty,  or  of  the  possession,  use,  or  enjoyment  of  property, 
has  been  the  subject  of  much  discussion,  and  of  contrary 
holdings. 

It  appears  that  in  England,  by  the  common  law,  prior  to 
the  statute  of  Marlbridge,  62  Henry  III.  (1269),  actions  of 
this  character  were  allowed,  but  since  the  passage  of  that  stat- 
ute, which  gave  the  successful  defendant  judgment  for  costs 
against  the  plaintiff,  the  right  to  maintain  such  actions  has 
been  uniformly  denied;  it  being  held  that  if  one  prosecutes  an 
ordinary  civil  action  against  another  maliciously  and  without 
reasonable  or  probable  cause  an  action  for  the  resulting  dam- 
age is  not  maintainable.  So,  too,  in  this  country,  many  de- 
cisions of  like  tenor  have  been  made.  The  courts  have  said 
that  courts  of  law  are  open  to  every  citizen,  and  that  the  costs 
which  the  defendant  gets  are  a  compensation  for  the  wrong. 
If  every  suit  may  be  retried  on  an  allegation  of  malice,  the 
evil  would  be  intolerable,  and  the  malice  in  each  subsequent 
suit  would  be  likely  to  be  greater  than  in  the  first;  and  that 
if  a  defendant  ought  to  have  damages  upon  a  false  claim,  then 
the  plaintiff  ought  to  have  damages  on  a  false  plea,  which 
would  make  litigation  interminable:  Beauehamp  v.  2Vo/e, 
Keilw.  26;  Fitzherbert's  New  Natura  Brevium,  429;  1  Bac. 
Abr.  141;  SavU  v.  RoberU,  1  Salk.  14;  Bull.  N.  P.  11; 
Parker  v.  Langley,  Oilb.  168;  Oodin  v.  WUeoek^  2  Wils.  806; 
1  Am.  Lead.  Cas.  261,  note;  Gooley  on  Torts,  189;  Townshend 
on  Slander  and  libel,  sec.  410;  Taylwr  v.  WUtot^  1  N.  J.  L. 
862;  Woodmanri/e  v.  Logan^  2  Id.  68;  Kram&r  v.  Sioeh^  10 
Watts,  116;  TkomoM  v.  Rou$$^  2  Brev.  76;  Ray  r.  Lam,  I  Pot 
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C.  C.  207;  Pott8  T.  Imlay,  4  N.  J.  L.  330;  7  Am.  Dec.  603; 
McNamee  v.  Minke,  49  Md.  122;  Muldoon  ▼.  Rickey,  103  Pa.  St 
110;  49  Am.  Rep.  117;   Wetmore  v.  Mellinger,  64  Iowa,  751;  52 
Am.  Rep.  465;  Bitz  v.  Meyer,  40  N.  J.  L.  262;  29  Am.  Rep 
233;  Mayer  t.  Walter,  64  Pa.  St  283. 

Where  such  suits  have  been  maintained,  the  light  has  been 
placed  upon  the  ground  that  taxable  costs,  including,  as  in 
most  states,  but  the  fees  of  witnesses  and  officers  of  the  court, 
afford  a  Tery  partial  and  inadequate  remuneration  fiir  the 
necessary  expenses  of  defending  an  unfounded  suit^  and  no 
remedy  at  all  to  repair  the  injury  received.  It  is  upon  this 
principle,  in  part,  that  actions  have  even  been  sustained  for 
malicious  eriminal  prosecutions,  in  which  no  costs  are  taxed 
in  favor  of  the  accused.  Where  an  action  is  brought  and 
prosecuted  maliciously,  and  without  probable  cause,  it  is  an 
abuse  of  legal  process,  and  the  plaintiff  asserts  no  claim  in  re- 
spect to  which  he  has  any  right  to  invoke  the  aid  of  the  law* 
It  is  a  wrong  to  disturb  one's  property  or  peace;  and  to  prose- 
cute one  maliciously,  and  without  probable  cause,  is  to  do  that 
person  a  wrong.  The  common  law  declares  that  for  every  in- 
jury there  is  a  remedy,  and  to  deny  remedy  in  such  case  would 
violate  this  wholesome  principle.  The  burden  of  establishing 
both  malice  and  want  of  probable  cause  will  prove  a  sufficient 
check  to  reckless  suits  of  this  character.  When  the  plaintiflT  sets 
the  law  in  motion,  he  is  the  cause,  if  it  be  done  groundlessly 
and  maliciously,  of  defendant's  damage,  and  the  defendant  but 
stands  upon  his  legal  rights  when  he  calls  upon  the  plaintiff 
to  prove  his  case  to  the  satisfaction  of  judge  and  jury:  Vandu- 
Mer  V.  Linderman,  10  Johns.  106;  Pangbum  v.  BtM^  1  Wend. 
346;  Whipple  v.  Fuller,  11  Conn.  582;  29  Am.  Dec.  380;  CIob- 
Bon  V.  Staples,  42  Vt  209;  1  Am.  Rep.  816;  Marbourgh  t.  Smithy 
11  Kan.  654;  Bigelow  on  Torts,  2d  ed.,  71;  Smith  v.  Smith,  56 
How.  Pr.  316;  Bump  v.  Betts,  19  Wend.  421;  Wood$  v.  FinneU, 
13  Ky.  628;  Hoyt  v.  Macon,  2  Col.  118;  Payne  v.  Danegan,  9 
Brad.  App.  666;  McCardle  v.  McOinUy,  86  Ind.  538;  44  Am. 
Rep.  343;  Juchter  v.  Boehm,  67  Ga.  534;  Lawrence  v.  Eager* 
m^n,  56  111.  68;  8  Am.  Rep.  674;  Atvmd  v.  Marger,  Sfyle,  878; 
see  also  an  able  review  of  the  subject  by  John  D.  Lawson,  Bsq., 
of  the  St  Louis  bar,  21  Am.  Law  Reg.  281. 

There  seems,  as  will  appear  by  reference  to  these  citations, 
abundant  authority  in  other  states  of  the  Union  to  support  the 
proposition  that  a  suit  may  be  maintained  for  damages  aris- 
ing from  the  prosecution  of  an  ordinary  civil  action,  when  the 
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eame  is  done  maliciously,  and  without  probable  cause,  but 
without  disturbance  to  person  or  property.     The  precise  ques- 
tion has  not  been  made  in  Ohio,  though  in  two  cases  Totnltn- 
Bon  V.  Warner^  9  Ohio,  104,  and  ForiTnan  v.  Rottier^  8  Ohio  St. 
548,  72  Am.  Dec.  606,  this  court  has  held  that  an  action  may 
be  maintained  for  maliciously,  and  without  probable  cause, 
Buing  out  and  levying  a  writ  of  attachment.     So  when  one  has 
been  wrongfully  deprived  of  the  use  of  his  land  by  the  prose- 
cution, maliciously,  and  without  probable  cause,  of  an  injunc- 
tion proceeding,  the  court  held  {Newark  Coal  Co.  v.  Upsoui  40 
Ohio  St  17)  that  an  action  for  malicious  prosecution  will  lie. 
The  language  of  the  opinion,  page  26,  is:  '*  It  miay  now  be  con- 
sidered the  approved  doctrine  that  an  action  for  the  malicious 
prosecution  of  a  civil  suit  may  be  maintained  whenever,  by 
virtue  of  any  order  or  writ  issued  in  the  malicious  suit,  the 
defendant  in  that  suit  has  been  deprived  of  his  personal  lib- 
erty, or  of  the  possession,  use,  or  enjoyment  of  property  of 
value." 

It  will  be  noted  that  where  damages  for  the  prosecution, 
maliciously  and  without  probable  cause,  of  an  ordinary  civil 
action,  are  refused,  one  of  the  principal  reasons  given  is,  that 
the  allowance  of  taxed  costs  is  regarded  sufQcient  punishment 
to  the  plaintiff  for  prosecuting,  and  recompense  to  the  defend- 
ant for  defending,  such  an  action.  In  England,  the  taxed 
costs  which  may  be  awarded  to  a  successful  defendant  include 
not  only  fees  of  court  officers  and  witnesses,  but  attorney's 
charges  for  preparing  the  case  for  trial  and  the  honorarium  of 
the  barrister  who  tries  it,  and,  in  a  number  of  American  states, 
a  like  taxation  of  costs  prevails.  But  in  Ohio  the  successful 
party  in  an  ordinary  action  recovers  only  the  fees  of  witnesses 
and  court  officers,  leaving  his  own  personal  expenses  in  pre- 
paring the  case,  in  attending  the  trial,  and  his  attorney's  fees 
for  preparation  and  for  trial  to  be  paid  without  reimburse- 
ment. Taxed  costs  are  not  here  regarded  as  affording  full 
compensation  for  expenses  incurred;  for  in  cases  where  dam- 
ages may  be  recovered  for  malicious  injury,  fees  of  counsel,  as 
well  as  court  costs,  are  included  in  compensatory,  and  not 
punitive,  damages.  The  reason  for  the  rule  having  failed, 
there  is  much  ground  for  saying  that  the  rule  itself  fails. 

But  there  is  no  necessity  in  the  present  case  for  a  determi- 
nation of  the  question  whether  or  not  an  action  will  lie  for  the 
malicious  prosecution  of  an  ordinary  civil  action,  without  prob- 
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able  cause,  where  there  is  no  arrest  or  seizure;  for  the  petitioa 
of  the  plaintiff  makes  a  different  case. 

In  many  of  its  aspects,  an  action  in  forcible  entry  and  de- 
tainer is  an  extraordinary  proceeding.  It  is  summary  in  its 
character,  and  may  become,  when  prosecuted  wrongfiilly,  ex- 
cessiyely  annoying  and  harassing.  Having  given  three  days' 
notice  in  writing  to  leave  the  premises,  the  plaintiff  may  com- 
mence his  action  by  filing  a  complaint  with  a  justice  of  the 
peace,  and  in  three  days  more  the  trial  may  take  place:  See 
R.  8.|  sees.  6599  et  seq.  The  complaint  need  not  be  sworn  to. 
If  a  continuance  is  asked  by  defendant  for  more  than  eight 
days,  security  for  payment  of  rent  is  required.  The  action 
may  involve  the  possession  by  a  defendant  of  a  home  for  him- 
self and  a  dependent  family.  A  failure  to  answer  or  nnsnc- 
cessful  defense  may  result  in  immediate  and  forcible  oaster, 
and  this  without  reference  to  the  condition  of  the  family,  or 
the  weather,  or  other  surrounding  circumstances.  No  appeal 
is  allowed,  nor  is  one  action  a  bar  to  subsequent  actiona  The 
contingency  of  preparing  a  bill  of  exceptions  must  be  antici- 
pated, and  counsel  procured  for  that;  else  a  review  of  errone- 
ous holdings  cannot  be  had.  Error  can  be  prosecuted  only  by 
leave  of  a  judge,  and  such  proceeding  raises  questions  relating 
to  competency  of  evidence  only,  and  not  questions  touching 
the  weight  or  sufficiency  of  the  evidence.  The  justice  is  not 
even  bound  to  sign  a  bill  where  the  objection  is  only  that  the 
judgment  is  not  sustained  by  sufficient  evidence.  If  petition 
in  error  is  allowed  to  be  filed,  the  party  must  be  ready  with 
securityi  if  exacted,  to  stay  execution  of  the  judgment  againat 
him. 

Then,  toO|  the  plaintiff  may  select  from  several  concurrent 
jurisdictions  within  the  county.  He  may  commence  his  ac- 
tion, if  he  so  desire,  in  the  township  farthest  removed  from  the 
residence  of  the  defendant,  or  the  one  most  inaccessible,  thna 
requiring,  it  may  be,  his  adversary  to  travel  long  distances, 
and  to  transport  his  witnesses  at  large  expense.  Failing  in 
one  action  thus  brought,  he  may  continue  prosecutions  until 
his  pocket-book,  or  his  malice,  or  both,  becQme  exhausted. 
Plainly,  in  the  hands  of  an  unscrupulous  prosecutor  possessed 
of  abundant  means,  this  kind  of  action  may  become  grievously 
oppressive;  and  it  is  idle  to  say  that  the  small  bill  of  coats 
before  a  justice  is  either  a  sufficient  punishment  to  inflict 
upon  a  malicious  prosecutor,  or  constitutes  any  reoompense  to 
a  wronged  defendant.    The  statute  gives  to  such  plaintiff  the 
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right  to  resort  to  Ub  action  as  often  as  be  may  choose,  and  to 
bring  it  before  any  justice  within  the  county;  but  this  implies 
no  right  to  prosecute  maliciously  and  without  probable  cause. 
A  groundless  action  prosecuted  with  malice  is  never  justifi- 
able, and  a  wrong  suffered  by  such  prosecution  in  forcible 
entry  and  detainer  should  not  be  without  remedy. 

Nor  is  there  force  in  the  objection,  as  applied  to  this  case, 
that  intolerable  erils  would  arise  from  a  multiplicity  of  suits 
thus  encouraged.  The  law-making  power  has  seen  fit  to  pro- 
ride  by  this  statute  that  a  judgment  shall  not  be  a  bar  to  any 
after  action.  We  hare,  in  this  provision,  legislative  declara- 
tion to  the  effect  that  erils  may  not  be  expected  to  follow  re- 
peated trials  of  issues  under  this  statute.  In  consonance  with 
this  policy,  it  may  be  reasonable  to  conclude  that,  if  repeated 
actions  to  determine  the  right  to  possession  will  not  work  in- 
tolerable erils,  a  review  of  the  facts  by  a  suit  for  malicious 
prosecution  will  not  have  that  effect.  At  all  events,  the  right 
to  so  reriew  will  naturally  tend  to  check  any  evils  that  might 
flow  fipom  a  misuse  of  the  statutory  right  to  repeated  trials. 

Judgment  reversed.  

MAUOioua  Paosicunov.  — The  nuJioioiui  prosaoutioii  of  a  esvil  miil^  with- 
out proboblo  cttOM^  if  aotionaUe:  Bramd  ▼.  Hinehman,  68  Mioh.  S90|  18 
8t  Bop.  882. 


Hupp  v.  Austin. 

\U  Ohio  State.  SM.] 
or  8TBAM-Bon.sB  voT  P&iMA  Facib  Etidshci  or  NioLxaairoB 
.  —  Whero  an  employee  of  the  vendor  of  a  law-mill,  while  §aua^ 
in  setting  np  and  getting  the  mill  in-  order,  ia  injured  by  the  ez« 
den  of  the  ateam-boiler  in  the  mill,  the  mere  happening  of  the 
aeoidont  doee  not  raiae  a  prkna  /aek  pretamption  of  negligenoe  on  tho 
part  of  tho  owner  of  the  mill  in  managing  and  condacting  the  lame. 

Action  for  personal  injuries.    The  opinion  states  the  case. 

Kennedy  and  Steen^  and  Butiertoorth  and  Crosley^  for  tho 
plaintiff  in  error. 

E.  J.  JJotssnsfnn,  and  We$t,  Btwmy  and  WaU  for  the  de- 
indanta  in  error. 

DicxMAH,  J.  On  the  twentieth  day  of  January,  A.  D.  1882, 
Channcy  F.  H.  Huff,  the  plaintiff,  was  engaged  as  an  employee 
of  Fay  &  Co.,  in  locating  and  getting  in  working  order  on  the 
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premiees  of  the  defendants,  Josiah  Austin  and  James  HorrisoD, 
a  saw-mill  which  Austin  had  recently  purchased  of  Fay  A  Co, 
the  latter  to  furnish  a  man  to  help  in  setting  up  and  getting 
the  same  in  working  condition.  While  engaged  as  such  em- 
ployee of  Fay  &  Co.,  the  plaintiff  was  injured  in  his  person  by 
an  explosion  of  the  steam-boiler  owned  and  used  by  the  de- 
fendants to  run  the  saw-mill.  The  plaintiff  brought  his  action 
in  the  court  of  common  pleas,  alleging  that  the  explosion  was 
caused  by  the  defectiveness  of  the  boiler  and  engine,  and  the 
carelessness  of  the  defendants  in  managing  and  conducting 
the  same,  and  claimed  damages  for  the  injuries  he  had  suffered. 
A  judgment  was  rendered  in  favor  of  the  plaintiff,  which  judg- 
ment was  reversed  by  the  circuit  court,  and  the  cause  remanded 
for  error  of  the  court  of  common  pleas  in  instructing  the  jury 
as  follows: — 

^  If  the  plaintiff  was  without  fault  on  his  part,  and  was  in- 
jured by  the  explosion  of  a  boiler  operated  by  the  defendants, 
or  their  servant  or  agent,  the  mere  fact  of  such  explosioo 
raises  a  presumption  of  negligence  on  the  part  of  the  defend- 
ants. This  presumption  is  only  prima  faeie^  however,  and  not 
conclusive;  that  is,  the  plaintiff  will  be  entitled  to  recover 
on  such  presumption,  unless  the  defendants,  by  a  preponder- 
ance of  evidence,  show  that  they  exercised  ordinary  care  and 
prudence;  that  is,  such  care  and  prudence  as  is  ordinarily 
exercised  by  men  of  ordinary  prudence  under  like  circum- 
stances." 

The  defendants  had  a  right  to  place  the  steam-boiler  on  their 
premises.  Used  as  it  was  to  run  the  saw-mill,  it  was  in  no 
sense  a  nuisance.  As  an  agent  in  the  varied  departments  of 
industry,  the  steam-engine  has  become  a  necessity  in  modem 
life.  But  though  placed  on  one's  own  premises,  the  owner  of 
a  steam-engine  and  boiler  will  be  held  responsible  for  his  neg- 
ligence if  he  so  operates  the  same  as  to  injure  one  who  comes 
lawfully  upon  the  premises  by  invitation  or  permission. 
Though  doing  a  lawful  act  upon  his  own  premises,  he  will 
be  liable  for  injurious  consequences  that  may  result  from  it 
to  another,  if  it  was  so  done  as  to  constitute  actionable  negli- 
gence. In  such  case  there  is  a  proper  application  of  the  rule 
that  one  should  enjoy  his  own  property  in  such  manner  as  not 
to  injure  that  of  another  person. 

But  the  existence  of  negligence  is  an  affirmative  fact,  And 
the  presumption  is,  until  the  contrary  appears,  that  every  man 
will  perform  his  duty.    There  is  a  general  disposition  among 
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meD  to  preserve  their  property,  and  avoid  difficulty  and  dan- 
ger, and  escape  the  liability  to  which  the  want  of  care  and 
diligence  would  naturally  subject  them.    Ordinarily,  these 
motives  will  secure  on  the  part  of  the  proprietor  of  machinery' 
impelled  by  steam,  and  the  engineer  in  charge  of  siich  ma* 
chinery,  that  degree  of  skill  and  attention  which  the  safety 
of  the  public  demands.    In  view  of  such  presumption  it  is  the 
general  doctrine,  as  sustained  by  a  great  weight  of  authority, 
that  when  negligence  is  the  ground  of  an  action,  it  devolves 
upon  the  plaintiff  to  trace  the  fault  for  his  injury  to  the  defend- 
ant;  that  be  must  give  some  affirmative  evidence  from  which 
there  may  be  a  logical  inference  of  negligence,  and  the  mere 
happening  of  an  accident  will  not  be  sufficient  evidence  of 
negligence  to  be  left  to  the  jury:  Bee  Wharton  on  Negligence, 
2d  ed.|  sec.  421,  and  cases  there  cited. 

It  is  contended,  however,  that  the  defendants  are  responsible 
in  the  first  instance  for  the  immediate  consequences  of  the 
bursting  of  the  steam-boiler  in  use  on  their  premises,  irrespec* 
tive  of  any  farther  question  as  to  negligence  or  want  of  skill 
on  their  part,  and  that  the  accident,  in  the  absence  of  explana- 
tion, is,  of  itself,  evidence  of  negligence.  It  is  urged  that, 
where  the  instrument  or  machinery  is  shown  to  be  under  the 
management  of  the  defendant  or  his  servants,  and  the  acci- 
dent is  such  as  in  the  ordinary  course  of  things  does  not  hap- 
pen if  those  who  have  the  management  use  proper  care,  it 
affords  reasonable  evidence,  in  the  absence  of  explanation  by 
the  defendant,  that  the  accident  arose  from  want  of  care.  But 
instances  are  not  unfrequent  of  steam-boiler  explosions  where 
there  has  been  no  want  of  ordinary  care  and  skill  in  theit 
management,  and  even  where  there  has  been  the  greatest  care; 
and  explosions  of  steam-boilers  have  happened  of  so  mysteri- 
ous a  character  that  they  could  not,  with  confidence,  be  as- 
signed to  any  known  cause.  Considering  the  extent  to  which 
the  agency  of  steam  is  now  so  necessarily  and  usefully  em- 
ployed, we  are  not  prepared  to  hold  that  the  owner  of  a  steam- 
boiler  used  on  his  premises  shall  be  deemed  virtually  an 
insurer  against  all  damage  and  injury  to  person  or  property 
resulting  from  an  explosion,  unless,  in  the  event  of  an  acci- 
dent, be  assume  the  burden  of  proving  that  there  has  been  no 
fault  or  n^igence  on  the  part  of  himself  or  his  agents. 

In  the  early  case  of  Spencer  v.  Campbell^  9  Watts  &  8.  32,  a 
man  drove  a  horse  to  defendant's  steam  grist-mill  to  obtain  a 
grist,  and  was  thus  lawfully  upon  defendant's  premises,  and 


616  Hunr  «.  Avwnn.  [Ohio, 

wms  as  much  entitled  to  protection  there  as  if  lie  had  been 
npon  hie  own  premises.  While  there  the  steam-boiler  ex* 
ploded  and  killed  his  horse,  and  the  action  was  brought  tat 
the  yalue  of  the  horse.  It  was  held  that,  to  entitle  the  plain- 
tiff to  recover,  he  was  bound  to  show  the  want  of  ordinary 
care,  skilly  and  diligence. 

In  Loiee  y.  Buehafian,  51  N.  Y.  476,  10  Am.  Rep.  628,  there 
was  an  extended  review  of  authorities.  The  action  was  brought 
to  recover  damages  occasioned  bj  the  bursting  of  a  steam- 
boiler,  while  the  same  was  owned  and  being  used  by  tiie  Sara- 
toga Paper  Company,  one  of  the  defendants,  at  their  milL 
The  boiler,  by  means  of  its  explosion,  was  projected  and  thrown 
upon  the  plaintiff's  premises,  and  through  several  of  his  baild- 
ings,  thereby  injuring  and  damaging  the  same,  and  destroying 
personal  property  therein.  The  case  sustains  the  doctrine 
that  the  owner  of  a  steam-boiler,  who  operates  and  usee  the 
same  in  carrying  on  his  business  upon  his  own  premisee  in 
such  a  manner  that  it  is  not  a  nuisance,  is  not  liable  for  dam- 
ages done  to  the  property  of  his  neighbor  by  an  explosion  of 
such  boiler,  without  affirmative  proof  of  negligence  on  the 
owner's  part. 

Earl,  C,  in  commenting  upon  Spencer  v.  Campbell^  tupm, 
says:  '^  I  am  unable  to  see  how  that  case  differs  in  principle 
from  the  one  at  bar.  To  sustain  the  broad  claim  of  the  plain- 
tiff here,  it  should  have  been  held  in  that  case  that  the  owner 
of  the  steam-boiler  was  absolutely  liable,  irrespective  of  any 
care,  skill,  or  diligence  on  his  part,  for  any  damage  which  the 
boiler  by  its  explosion  occasioned  to  any  property  lawfully  in 
the  vicinity.  Within  the  rules  laid  down  by  these  authorities, 
the  defendants  in  this  case  could  not,  without  proof  of  negli- 
gence, be  made  liable  for  injuries  caused  to  the  persons  of  those 
who  were  near  at  the  time  of  the  explosion;  and  it  would  be 
quite  illogical  to  hold  them  liable  for  injuries  to  property,  while 
they  were  not  liable  for  injuries  to  persons  by  the  same  acci- 
dent." See  also  Margkcdl  v.  Wellwoodj  38  N.  J.  L.  339;  20  Am. 
Rep.  394. 

Walker  v.  Chicago  etc.  Ry  Co.,  71  Iowa,  658,  is  a  compara- 
tively recent  case,  illustrative  of  the  principle  that  the  accident 
itself  did  not  furnish  sl  prima  facie  presumption  of  negligence 
against  the  defendant.  A  car  of  dynamite  standing  in  the 
yard  of  the  defendant  railroad  company  awaiting  the  orders  of 
its  owner  took  fire  and  exploded.  The  plaintiff  sued  for  dam- 
ages for  the  consequent  injury  to  certain  buildings,  averring 
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that  the  dynainite  was  not  properly  protected,  that  the  fire 
had  caught  from  a  passing  engine,  and  that  the  car  was  negli- 
gently permitted  to  stand  in  an  improper  place.  At  the  time 
of -the  fire  the  car  stood  on  the  enter  track  at  the  south  side  of 
the  yard,  and  the  wind  was  blowing  from  the  sonth.  There 
was  no  evidence  that  the  fire  had  caught  from  passing  engines, 
or  that  they  were  defective  in  their  machinery  for  protection 
against  fire  escaping  therefrom.  There  was  no  evidence  that 
the  dynamite  was  not  properly  protected,  nor  that  the  damage 
would  have  been  less  if  the  car  had  been  standing  at  any  other 
place  in  the  yard.  It  was  held  that  the  burden  of  proof  was 
on  the  plaintiff  to  show  that  the  car  stood  in  an  improper 
place,  and  that  there  waa  no  evidence  of  negligence  to  go  to 
the  jury.  The  court  say:  ^*The  relation  between  the  parties 
to  the  action  is  not  such  that  the  law  presumes  negligence  in 
the  defendant  by  tho  mere  &ot  that  the  plaintiff's  property 
was  injured.  The  burden  was  on  the  plaintiff  to  show  that 
the  place  where  the  car  was  stored  was  an  improper  place.  All 
the  light  the  jury  had  on  this  subject  was,  that  the  car  ex- 
ploded, and  the  plaintiff's  property  was  injured.'' 

Whether  the  defendants  can  be  held  liable  for  the  injury 
caused  by  the  explosion  of  the  boiler  owned  and  used  by  them 
on  their  own  premises,  without  affirmative  proof  of  negligence 
beyond  the  mere  fact  of  the  explosion,  is  not  to  be  determined 
by  the  rule  of  negligence  governing  common  carriers  of  passen- 
gers and  goods.  The  carrier  of  goods  is  an  insurer,  unless  his 
extraordinary  responsibility  is  limited  by  special  contract. 
And  the  carrier  of  passengers,  while  not  an  insurer  of  their 
■afetyi  is  bound  to  the  observance  of  the  utmost  care  and  dili- 
gence for  their  safety,  and  is  responsible  for  any,  even  the 
slightest,  neglect.  **  When  carriers  undertake  to  carry  persons 
by  the  agency  of  steam,  public  policy  and  safety  require  that 
they  be  held  to  the  greatest  possible  care  and  diligence.  Any 
negligence,  in  such  cases,  may  well  deserve  the  epitiiet  of 
'gross'":  Grier,  J.,  in  Philadelphia  etc.  R.  R.  Co.  y.  Derby,  14 
How.  486.  By  reason  of  the  reliance  for  personal  safety  of 
passengers  upon  the  carrier,  and  of  the  high  degree  of  care 
and  diligence  which  the  law  requires  towards  those  with  whom 
there  is  a  relation  of  trust  and  confidence,  courts  have  held 
that  the  fact  of  injury  having  been  suffered  by  any  one  while 
upon  a  railroad  company's  train  as  a  passenger  should  be  re- 
garded as  prima  fade  evidence  of  the  liability:  InmR.  R.  Co. 
V.  Mawery,  86  Ohio  St.  418;  88  Am.  Rep.  587.    But  as  to  the 
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pregumptiye  liability  even  of  common  carriers  for  injiiriei 
caused  by  boiler  explosions.  Congress,  to  remove  doubt  and 
uncertainty  as  to  such  liability,  deemed  it  necessary  to  pro- 
vide by  section  18  of  the  act  of  July  7,  1838,  5  United  SUtes 
Statutes  at  Large,  806,  "  that  in  all  suits  and  actions  against 
proprietors  of  steamboats,  for  injuries  arising  to  person  or 
property  from  the  bursting  of  the  boiler  of  any  steamboat,  the 
fact  of  such  bursting  shall  be  taken  as  full  prima  facie  evi- 
dence, sufiBcient  to  charge  the  defendant,  or  those  in  his  employ- 
ment, with  negligence,  until  he  shall  show  that  no  negligence 
has  been  committed  by  him  or  those  in  his  employment."  The 
provision  in  the  act  of  Congress  was  subsequently  repealed; 
but  whether  in  full  foroe  or  not,  there  was  no  such  relation  be- 
tween the  plaintiff  and  defendants  herein  as  exists  between 
common  carrien  and  passengers;  and  reported  oases,  determin- 
ing the  liability  of  common  carriers  for  injuries  to  passengers 
under  their  care,  furnish  no  appropriate  rule  of  decision  in  the 
case  at  bar. 
Judgment  affirmed. 

NMUOiHoa.  —  The  Imrdea  of  proof  is  upon  the  plaintiff  la  mIIou  for  B«f> 
ligenooi  the  Uw  wfll  not  prenime  it  for  himt  JireOM%  t.  OMk  40  Pi.  8t 
SeS;  SO  Am.  Dea  SS4}  aott  to  SUmAatrd  v.  LtJkakonmo.  MTpO^,  f 

8i  lup.  687,  esa. 


Habpold  v.  Stobabt. 

[U  Ohio  BtArm,  S97.J 

AmuL  OiMMxm  vr  Oau  as  to  Pabtt  vot  AprxAuvo^  wsm.  — I^  ia  * 
ndt  by  eroditon  of  an  Inaolvent  oorpoimtion  to  eafotoo  tho  atatatoty  lia- 
bilitj  of  ili  atoekholdera,  odo  of  Che  defondaafei  pleads  tfca;^  bolsrs  4hs 
insolveney  of  the  oorporationy  he^  in  good  &itfa«  sold  his  sharea  of  sloek 
to  another  of  the  defendants,  who  is  solvent^  and  praya  that  whatsfw 
sam  is  f oond  to  be  dne  as  respects  tho  shares  so  sold  otay  bo  a4jadged 
against  snob  other  defendant^  and  issne  is  joined  by  reply,  and  a  judg- 
ment is  rendered  in  the  common  pleas,  from  whioh  the  Tender  appeals  ts 
the  eironit  ooort^  tho  vendee  is  a  party  nooessaiy  to  the  working  oat  sf 
the  eqnitiea,  and  such  appeal  oarries  np  tho  ease  aa  to  him,  whether  he 
appeals  in  his  own  right  or  not 

XaAMsviBS  or  Sharxb  or  Stock,  to  bb  Vaud,  must  n  ILumi  ov  Siook- 
BOOK  of  the  ooiporation,  and  tho  ereditors  of  the  corporatioan  have  the 
right  to  rely  vpon  that  book  as  showing  who  the  stockholders  ai%  and  the 
amount  of  stock  held  by  each.  Where,  therefore,  a  Tender  of  stack 
eanses  the  seoretary  of  a  corporation  to  enter  the  transfer  of  stock  ssld 
by  him  to  be  made  in  a  book  other  than  the  stock-book,  with  the  ander* 
standing  that  snch  transfer  wiU  be  made  in  the  stock-book,  hnt  no 
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tmisfer  is  mmde,  and  at  ihe  time  of  the  aocniing  of  the  debts  of  the  cor- 
poratioii,  and  at  the  time  of  the  trial,  the  render  appears,  from  the  stock* 
book,  to  be  the  owner  of  the  shares,  such  entry  is  not  sufficient  to  relieve 
the  Tendor  from  liability  to  the  creditors  of  the  corporation,  notwith- 
standing the  fact  that  he  sold  in  good  faith  and  for  value,  and  believed 
tiiai  he  had  done  everything  necessary  to  effect  a  transfer  of  the  stock, 
and  notwithstanding  the  further  fact  that  the  corporation  thereafter 
treated  the  purchaser  as  the  owner  of  the  stock  sold, 
f  jABn.iTT  aw  Stockhcildbhs  or  Cobpobation,  Extxnt  ov,  and  whbn  It 
Attaghis.  —  A  stockholder  of  a  corporation,  who  has  in  good  faith  sold 
and  assigned  his  stock  to  one  who  becomes  insolvent,  is  liable  to  ereditors 
el  the  corporation  for  snoh  portion  only  of  the  debts  existing  while  he 
held  the  stock,  and  remaining  due  (not  in  excess  of  the  stock  assigned), 
as  will  be  equal  to  the  proportion  whioh  the  capital  stock  assigned  by 
him  bears  to  the  entire  capital  stock  held  by  solvent  stockholders,  liable 
in  respeot  of  the  same  debts,  who  are  within  the  jurisdiction,  to  be  de- 
termined at  the  time  judgment  is  rendered. 

Action  brought  by  the  creditors  of  the  Riverside  Salt  Com- 
pany, an  insolvent  corporation,  to  enforce  the  statutory  lia- 
bility of  the  stockholders.  Several  of  the  defendants  were  not 
stockholders  when  the  corporation  became  insolvent,  but  had 
been  before  that  time,  and  they  were  sued  because  they  had 
assigned  to  persons  who  were  insolvent.  W.  A.  Roberts,  who 
was  a  creditor  of  the  company,  and  for  a  time  a  stockholder, 
sold  and  transferred  his  stock  to  R.  R.  Hudson,  on  the  29th  of 
May,  1875.  The  plaintiffs  in  error,  except  Roberts,  appealed 
the  case  from  the  common  pleas  to  the  circuit  court,  where 
judgments  were  rendered  against  the  plaintiffs  in  error,  to 
reverse  which  this  proceeding  is  prosecuted.  When  judgment 
was  rendered  against  Roberts  in  the  common  pleas,  he  paid 
the  sum  of  four  hundred  dollars.  Roberts  claimed  that  the 
judgment  of  the  circuit  court  was  erroneous,  because  he  bad 
not  appealed  to  that  court  Harpold  claimed  that  the  circuit 
court  erred  in  holding  him  as  a  stockholder,  because  he  had 
transferred  his  stock  to  Roberts.  All  the  plaintiffs  in  error 
further  claimed  that  the  judgments  rendered  were  ezcessiva. 
Other  facts  are  stated  in  the  opinion. 

Ruitdl  and  RwiMf  for  the  plaintiffs  in  error. 

W.  H.  LoiUy  and  J.  U.  Myert^  for  the  defendant  in  error. 

Spsab,  J.    1.  Was  W.  A.  Roberts  a  party  in  the  eirouit 

court? 

Issue  was  made  by  the  answer  of  Harpold,  and  the  reply,  as 
to  his  alleged  transfer  to  Roberts,  and  as  to  his  right  to  have 
all  assessments  against  the  shares  of  stock  by  him  sold  to 
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Roberts,  made  against  that  party.  Hence  Roberta  was  a 
party  necessary  to  the  working  out  of  the  enuitiea  of  Harpold, 
and  that  fact  gave  Harpold  the  right  to  appeal  the  whole  case 
in  60  far  as  it  affected  him,  and  that  appeal  carried  Roberts 
into  the  circoit  court,  whether  his  presence  in  the  ease  as  a 
creditor  had  a  like  effect  or  not  There  was  no  error  in  over- 
ruling  Roberts's  motion  to  dismiss  the  appeal.  But  the  ap- 
peal vacated  the  judgment  rendered  against  Roberts  in  the 
common  pleas,  and  his  payment  of  four  hundred  dollars, 
made  on  that  judgment,  should  have  been  credited  to  him  in 
the  circuit  court,  and  the  refusal  to  so  credit  it,  we  think,  was 
error. 

2.  Did  the  circuit  court  err  in  its  judgment  against  Peter 
Harpold? 

The  controversy  arises  as  to  thirty  shares  of  stock,  which, 
on  May  12, 1873,  he  sold  in  good  faith  and  for  value  to  W.  A. 
Roberts;  and  he  claims  that  as  to  these  he  should  be  held 
only  as  a  guarantor  for  Roberts,  and  that  such  liability  should 
be  confined  to  a  proportional  liability  for  debts  existing  at  the 
time  of  the  sale.  The  sale  was  admitted;  but  it  was  claimed 
by  the  creditors  that  there  was  no  transfer  of  the  stock  on  the 
books  of  the  company,  and  hence  that  Harpold  continued 
liable  to  creditors  as  though  he  had  owned  the  stock  at  the 
commencement  of  the  action.  The  findings  of  the  circuit 
court  show  that  the  transfer  stock-book  of  the  company  was 
Journal  A;  that  no  transfer  of  this  stock  was  made  on  that 
book,  though  a  transfer  was,  at  the  time  of  the  sale,  entered 
by  the  secretary  in  a  small  book  present  in  the  office  of  the 
company,  and  it  was  then  understood  that  the  secretary  would 
make  the  transfer  in  another  book  then  at  his  house.  The 
president  and  directors  of  the  company  were  present,  and 
knew  of  the  transaction.  Harpold  was  a  director  at  the  time, 
and  he  did  all  that  he  supposed  necessary  to  effect  the  trans- 
fer, and  the  corporation  thereafter  treated  Roberts  as  the 
owner  of  the  stock.  Two  years  later,  there  was  an  entry  on 
Journal  A  of  the  transfer  of  eighty  shares  from  Roberts  to  one 
R.  R.  Hudson,  which  included  the  thirty  shares  purchased  by 
Roberts  from  Harpold.  At  the  time  of  the  trial,  Harpold 
still  appeared  by  Ledger  A  and  Journal  A  to  be  the  owner  of 
thirty  shares  of  stock. 

The  creditors  have  the  right  to  resort  to  and  rely  upon  the 
proper  book  of  the  company  as  showing  who  the  stockholders 
are,  and  the  amount  of  stock  held  by  each,  and  they  are  pre- 
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enmed  to  have  relied  upon  the  record  so  found  in  this  case. 
WhU«  it  is  not  necessary  that  a  book  of  any  special  kind  be 
adopted  for  that  purpose,  yet  when  one  is  selected  and  used, 
that  becomes  the  stock-book,  and  transfers,  to  be  valid,  must 
be  made  upon  that.  The  object  to  be  accomplished  by  the 
keeping  of  such  a  book  requires  reasonable  certainty  as  to  its 
identity.  Where  the  book  so  selected  and  used  by  the  com- 
pany shows  that  the  party  is  the  owner  of  shares  of  stock,  he 
is  estopped,  as  between  himself  and  creditors,  to  contradict 
the  record,  provided  the  entry  was  placed  in  the  stock-book 
originally  by  his  consent.  And  where  the  name  of  an  actual 
stockholder  appears  upon  that  book  as  owning  a  given  num- 
ber of  shares,  the  entry  is  presumed  to  have  been  made  with 
his  consent;  at  least,  this  is  so  where  it  was  correct  when 
made,  and,  as  between  him  and  creditors  of  the  corpora- 
tion, he  is  estopped  to  contradict  the  record  or  deny  owner- 
ship of  the  shares:  R.  8.,  sec.  3259;  Lowell  on  Transfer  of 
Stock,  sees.  82, 107,  191,  208;  Thompson's  Liability  of  Stock- 
holders, sec  217;  Ex  parU  Browne  19  Beav.  97;  Stafiley  v. 
SianUy,  26  Me.  191. 

The  circuit  oourt  treated  Harpold  as  the  owner  of  these 
shares,  as  between  him  and  creditors,  and  this,  we  think,  was 
correct.  But^  as  between  Harpold  and  Roberts,  the  former 
was  entitled  to  a  judgment  against  the  latter. 

8.  The  finding  as  to  Daniel  Bibbee  presents  the  facts  upon 
which  may  be  determined  the  further  question  in  the  case. 
He  waa  the  owner  of  twenty  shares  of  stock,  the  par  value  of 
which  waa  two  thousand  dollars.  On  the  thirty-first  day  of 
May,  1876,  he  sold  this  stock,  in  good  faith  and  for  value,  to 
one  R.  R.  Hudson,  and  the  same  was  on  that  day  transferred 
to  the  latter  on  the  books  of  the  company.  The  company  con- 
tinued to  do  business  until  the  year  1878,  when  it  failed,  many 
new  debts  baring  accrued  in  the  mean  time.  Hudson  became 
insolvent,  and  was  so  at  the  time  the  cause  was  tried.  At 
that  time  the  liabilities  of  the  corporation  reached  $43,791.06, 
a  sum  in  excess  of  the  face  value  of  all  the  stock  held  by 
solvent  stockholders,  as  well  those  who  had  assigned  their 
stock  as  those  who  were  holders  at  the  commencement  of  the 
suit  During  the  life  of  the  corporation  frequent  changes  oc- 
curred in  the  ownership  of  portions  of  the  stock,  and  debts 
against  the  ocvporation  aoomed  at  various  times  during  that 
period. 

In  ita  decree  the  oourt  dirided  the  indebtedness  into  series, 
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and  made  aBsesBments  upon  stockholders  to  meet  each  class  of 
debts,  with  a  finding  as  to  what  stockholders  were  solvent,  and 
the  amount  of  stock  held  by  each  at  the  date  fixed  for  each 
assessment,  rendering  judgments  accordingly.  Those  who 
owned  stock  at  the  commencement  of  the  action,  and  were 
solvent,  were  assessed  the  full  amount  of  their  statutory  lia- 
bility, and  that  liability  was  thus  exhausted.  By  this  finding 
it  appears  that  between  July  11,  1873,  and  Januar}'  1,  1875, 
there  existed  debts  still  unpaid  to  the  amount  of  14,152.50, 
upon  which  assessment  was  made  against  Bibbee  of  $519.25. 
Between  June  15,  1870,  and  July  11, 1878,  there  existed  debts 
still  unpaid  to  the  amount  of  $18,148,  upon  which  he  was  as- 
sessed $1,891,  and  prior  to  June  15,  1870,  there  existed  debts 
to  the  amount  of  $926.90,  upon  which  he  assessed  $80,  the 
whole  amounting  to  a  sum  practically  equal  to  the  amount  of 
his  stock.  In  making  these  assessments  the  court  commenced 
with  the  class  of  stockholders  who  held  stock  at  the  date  of 
the  failure  of  the  company,  and  assessed  each  solvent  stock- 
holder to  the  full  amount  of  his  liability  in  respect  of  all 
the  debts  then  due  from  the  corporation.  The  amount  so  pro- 
cured not  proving  sufficient  to  pay  the  obligations,  the  court 
then,  proceeding  to  the  class  last  in  order  of  assignment  of 
stock,  assessed  the  solvent  assignors  of  the  present  insolvent 
stockholders,  in  the  amount  of  their  liability  in  respect  of  the 
debts  contracted  prior  to  the  transfer  of  their  stock  to  their  in- 
solvent assignees,  and  so  proceeded  until  all  liability  on  stock 
was  exhausted. 

The  efiect  of  this  rule,  as  to  each  solvent  assignor  of  stock 
to  an  insolvent  assignee,  was  to  make  him  liable,  not  simply 
to  a  proportionate  amount  of  the  indebtedness  which  existed 
while  he  was  a  stockholder  equal  to  the  ratio  which  his  pro- 
portion of  the  capital  stock  bore  to  the  entire  stock  held  by 
solvent  stockholders,  but  to  an  amount  equal  to  the  full 
amount  of  his  stock. 

It  is  claimed  for  Bibbee  that  he  should  have  been  assessed 
but  $956.64,  in  all,  and  that  the  court  erred  in  omitting  to  in- 
clude in  the  class  of  stockholders  who  were  liable  with  him 
those  who  were  holders  of  stock  when  the  suit  was  commenced, 
but  who,  by  the  decree,  were  left  out  because  their  liability 
had  already  been  exhausted.  This  claim  presents  the  question 
to  be  determined,  which  is:  Is  this  party  to  be  assessed  in  a 
class  which  includes  only  those  who  were  stockholders  at 
the  time  he  was  such  and  are  solvent,  or  should  such  class 
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include  also  thos«  who  continued  to  be  stockholders,  and  so 
became  liable  in  respect  of  after-accruing  debts  ? 

We  first  inquire,  What  liability  was  created?  What  right 
of  contribution,  if  any,  attended  it?  Is  the  liability  which 
may  be  enforced  to  be  measured  by  the  extent  of  liability  as 
of  the  time  it  attached,  or  may  it  be  enlarged  by  reason  of  a 
change  in  the  condition  of  the  corporation,  brought  about  by 
after-accruing  debts?  And  is  the  right  of  contribution  to  be 
impaired  by  reason  of  like  causes? 

We  are  not  materially  aided  in  making  answer,  either  by 
text-books,  or  by  decisions  of  courts  outside  of  our  own. 

The  constitutional  provision  is:  ''Dues  from  corporations 
shall  be  secured,  by  such  individual  liability  of  the  stock- 
holders, and  other  means,  as  may  be  prescribed  by  law;  but, 
in  all  cases,  each  stockholder  shall  be  liable,  over  and  above 
the  stock  by  him  or  her  owned,  and  any  amount  unpaid 
thereon,  to  a  further  sum,  at  least  equal  in  amount  to  such 
stock.''  And  the  statute  is:  "All  stockholders  ....  shall 
be  deemed  and  held  liable  to  an  amount  equal  to  their  stock 
subscribed,  in  addition  to  said  stock,  for  the  purpose  of  se- 
curing the  creditors  of  such  company."  It  will  be  noted  that 
neither  provision  gives  a  rule  for  determining  who  are  stock- 
holders, nor  for  ascertaining  whether  or  not  all  may  be  treated 
as  stockholders  for  some  purposes,  and  not  for  others.  But 
such  questions  are  left  for  determination  by  the  courts  in  giv- 
ing construction  to  the  statute,  as  cases  may  arise.  In  con- 
struing these  provisions,  the  holdings  in  this  state  are  to  the 
eflfect  that  the  individual  liability  of  stockholders  attaches  in 
favor  of  creditors  at  the  time  the  debt  is  contracted  or  the  lia- 
bility incurred  by  the  corporation,  and  that  such  liability  is 
not  discharged  by  the  subsequent  assignment  or  transfer  of 
the  stock,  but  the  successive  assignees  impliedly  undertake  to 
indemnify  or  discharge  the  assignor  from  the  liability  which 
attached  to  him  while  he  held  the  stock.  This  right  against 
the  -stockholders  is  intended  for  the  common  and  equal  benefit 
of  all  the  creditors.  As  between  the  stockholders  and  the 
creditors,  each  stockholder  is  liable  severally  to  all  the  credi- 
tors; but,  as  between  stockholders,  there  is  a  proportional  lia- 
bility by  all  stockholders,  and  right  of  contribution,  which 
grows  out  of  the  organic  relation  existing  between  them,  and, 
as  between  them,  each  stockholder  is  bound  to  pay  in  propor- 
tion to  his  stock.  The  liability  is  not  a  primary  fund  or  re- 
source for  the  payment  of  the  debts  of  the  company,  but  is 
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collataral  to  the  principal  ohligation  which  rests  on  the  corpo- 
ration, and  is  to  be  resorted  to  onlj  in  case  of  the  ineolToncy 
of  the  corporation,  or  where  payment  cannot  be  enforced  by 
ordinary  process:  Wright  v.  McCormaekj  17  Ohio  Si.  86;  Din>- 
$Uad  y.  Buskirk,  17  Id.  1 18;  Broum  y.  Hitehcock,  36  Id.  667; 
WheOer  r.  Faurot,  87  Id.  26;  BuUoek  y.  KUgawr,  89  Id.  643; 
Mason  ▼.  Alexander^  44  Id.  318. 

Of  the  fnregoing,  there  shonld  be  emphasised  three  impor- 
tant condnsions  bearing  upon  the  question  under  considera- 
tion, Tis.:  1.  The  liability  of  the  stockholder  is  collateral  to 
that  of  the  principal  debtor,  the  corporation;  2.  This  liability 
attaches  at  the  time  the  debt  against  the  corporation  vb  cre- 
ated or  liability  incurred;  and  3.  Each  stockholder  sought  to 
be  so  made  liable  has,  in  order  that  his  liability  may  be  con- 
fined to  his  just  proportion,  the  right  to  insist  that  all  atock- 
holders  within  the  jurisdiction,  and  solvent,  who  stand  in  the 
same  relation  to  the  debts  with  himself^  shall  be  brought  in, 
and  be  held  to  their  proportional  liability  in  oommon  with 
him. 

When  it  has  been  determined  that  the  liability  of  the  stock- 
holder is  collateral,  and  not  original,  his  right  to  ask  for  a 
marshaling  of  other  like  securities  arises.  So,  too,  when  it 
has  been  determined  that  the  liability  as  to  debts  arises  at  the 
time  they  are  incurred,  it  clearly  follows  that  such  liability  is 
confined  to  debts  which  exist  during  the  time  the  stock  is 
owned.  It  follows,  with  equal  certainty,  that  no  mode  of  as- 
sessment should  be  adopted  which  enlarges  the  liability  of 
the  stockholder  in  the  case  we  are  considering,  so  as  to  make 
him  liable,  directly  or  indirectly,  for  debts  contracted  by  the 
corporation  after  he  has  ceased  to  be  a  stockholder.  And 
when  it  has  been  ascertained  that  he  has  the  right  of  contri- 
bution, as  between  himself  and  his  fellow  stockholders  who 
stand  in  the  same  relation  with  himself  to  the  debts  he  is 
sought  to  be  held  for,  it  follows,  with  like  certainty,  that  no 
rule  of  assessment  which  curtails  that  right  is  equitable  or 
just.  This  liability  has  already  attached,  and  it  is  in  respect 
of  debts  existing  at  the  time  he  assigns,  and  for  nothing  else. 
His  right  of  contribution  against  his  fellow  stockholders,  to 
require  them  to  respond  to  their  proportional  share  of  the 
same  burden,  is  enforceable  in  the  same  action;  and  this 
right  is  not  inferior  to  that  of  the  creditor  to  enforce  his 
claim.  They  go  together.  It  is  equally  plain  that  if  any  of 
the  stockholders  who  are  alike  liable  with  him  are 
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so  that  their  liability  is  exhaosted  in  the  pajment,  in  whole 
or  in  part,  of  debts  created  after  he  has  assigned  his  stock, 
then  he  is  indirectly  made  to  respond  to  debts  of  that  charac- 
ter, and  his  right  to  insist  upon  proportionate  contribution  is, 
in  like  manner,  impaired.  As  we  have  already  found,  he  is, 
in  a  sense,  a  surety  for  the  corporation.  That  is,  his  liability 
is  secondary,  and  not  primary.  Resort  must  first  be  had  to 
the  corporation  before  he  can  be  held. 

In  Michigan,  under  a  statute  not  dissimilar  to  ours,  as  con- 
strued in  WrigJU  y.  McCormaeky  supra,  the  supreme  court 
(Hanson  v.  Donkersley,  37  Mich.  184)  held  a  stockholder  to  be 
a  surety,  and  that  his  liability  is  discharged  by  the  extension 
of  time  by  the  creditor,*  and  there  are  other  authorities  to  the 
same  effect.  Whether  or  not  the  law  in  Ohio  goes  to  that 
length,  we  need  not  inquire.  It  is  enough  to  know  that  his 
obligation  is  collateral  and  secondary,  and  that  he  has  the 
right  to  call  upon  his  co-stockholders  to  bear  their  proportion 
of  the  common  liability.  Is  it  equitable  to  impair  that  right? 
True,  the  liability  created  by  statute  is  for  the  benefit  of  credi- 
tors, but  it  does  not  follow  that  the  creditor's  interest  is  the 
only  one  the  court  should  guard.  All  laws  for  the  collection 
of  debts  are  in  the  interest  of  creditors,  but  the  duty  of  giving 
to  the  creditor  the  full  benefit  of  such  statutes  does  not  war- 
rant forgetfulness  of  the  rights  of  the  debtor.  And  in  this 
case  no  reason  exists  for  enforcing  the  right  of  the  creditor 
given  by  the  statute,  and  at  the  same  time  ignoring  the  limi- 
tation placed  upon  that  right  by  the  construction  of  this  court 
given  to  the  statute. 

After  the  stockholder  ceases  to  be  such,  he  has  no  voice  in 
the  management  of  the  corporation,  and  no  share  in  the  profits 
that  may  thereafter  be  made.  The  creditor  continues,  or  may 
continue,  to  deal  with  the  corporation,  and  in  doing  so,  may 
delay  indefinitely  the  collection  of  his  debt,  even  if  he  may 
not,  by  a  new  contract,  extend  its  payment  without  consent  or 
knowledge  on  the  part  of  the  stockholder  who  has  assigned, 
and  thus  continue  a  contingent  liability  against  the  latter 
which  he  is  powerless  to  terminate.  Under  such  circum- 
stances, it  does  not  seem  inequitable  to  place  upon  the  credi- 
tor, rather  than  upon  the  former  stockholder,  the  risks  incident 
to  such  delays  as  affected  by  the  incurring  of  new  debts. 

We  are  of  opinion  that  a  stockholder  who  has  in  good  faith 
sold  and  assigned  his  stock  to  one  who  becomes  insolvent  is 
liable  to  creditors  of  the  corporation  for  such  portion  only  of 
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the  debts  existing  while  he  held  the  stock,  and  remaining  due 
(not  in  excess  of  the  amount  of  stock  assigned)  as  will  be 
equal  to  the  proportion  which  the  capital  stock  assigned  bj 
him  bears  to  the  entire  capital  stock  held  by  solvent  stock- 
holders liable  in  respect  of  the  same  debts,  who  are  within  die 
jurisdiction,  to  be  ascertained  at  the  time  judgment  ib  ren- 
dered. 

In  this  view,  the  mode  of  assessment  adopted  bj  the  circuit 
court  was  not  an  equitable  one,  and  the  judgments  against  the 
plaintiffs  in  error  Roberts,  Williamson,  executor  of  Moees  E. 
Bayre,  and  Daniel  Bibbee,  should  be  modified  in  oonformitj 
with  the  conclusions  herein  stated. 

The  costs  in  this  court  may  be  taxed,  one  half  to 
in  error,  and  one  half  to  defendants  in  error. 


AmUsJLTM  PaooiDUBB.  — In  niits  where  judgments  m  an  entirety  m : 
dered  againet  eevenl  defendants,  erron  committed  as  against  any  one  de- 
fendant are  prejudicial  to  all,  and  an  appeal  by  one  takes  np  the  case  for  all: 
OUy  qf  JUL  LouU  ▼.  Lanigcm,  07  Ma  176;  but  in  the  case  oi  a  judgment  nol 
as  an  entirety,  an  appeal  taken  by  one  defendant  will  not  anthoriae  a  reTens- 
for  error  committed,  prejudicial  only  to  another  defendant,  who  has  failed  to 
I4>peal:  Id.;  Neil  ▼.  BeO,  40  Kan.  09;  Akem  y.  MeOteuy,  79  Oal.  44;  Dma- 
terberg  ▼.  Syxtrttel,  116  Ind.  180;  nor  will  a  joint  assignment  of  emr  by 
sereral  defendants  present  to  the  court  a  ruling  of  the  lower  court  erroneoas 
only  as  to  one  of  them:  SparkUn  v,  8l  Jamea  Chureh^  119  Id.  535.  Compaie 
Loo^oy  T.  IreUin,  17  Md.  525;  79  Am.  Dea  667,  and  note. 

TBAK8FKR8  ov  Sharxs  ov  Stock,  to  be  valid,  must  ordinarily  be  entered 
upon  the  books  of  the  corporation:  Wtfton  v.  Bear  River  etc*  Co.,  5  CaL  186; 
68  Am.  Dec  117,  and  note.  But  in  Thurb^  ▼.  Ornmp^  86  Ky.  408,  it  wu 
held  that  transfers  of  stock  in  corporations  are  valid  both  between  tiie  parties 
themselves  and  as  to  creditors,  even  though  not  entered  npon  the  corpora* 
iion  books.  And  in  OraveM  v.  Mifdng  Cb.,  81  CaL  304,  certificates  of  stock 
indorsed  in  blank  were  held  to  pass  title  by  mere  delivery  without  further 
indorsement  or  transfer  upon  the  corporation  books.  While  under  the  Ala- 
bama statute  a  transfer  of  stock  not  recorded  upon  the  corporation  books 
within  fifteen  days  thereafter  is  void  as  to  bona  fide  creditors,  or  subsequent 
purchasers  without  notice:  Berney  NaL  Bank  v.  Pinckard,  87  Ala.  577. 

LfABiLiTT  ov  Stockholders  ow  a  Corporation,  ths  Extent  or,  and 
WHIN  Attachns:  See  extended  monographic  note  to  Thompson  v.  Beno  Sat. 
Bank,  3  Am.  St.  Rep.  806-872;  ScJialud^  v.  Field,  124  IlL  617;  7  Am.  St. 
Rep.  399;  Jackeon  v.  Meek,  87  Tenn.  69;  10  Am.  8t.  Rep.  620.  The  bability 
of  stockholders  in  a  private  corporation  is  governed  by  the  law  of  the  state 
by  which  the  corporate  charter  is  granted:  Mcrrk  t.  Oletm^  87  AU.  628L 
Stockholders  cannot  exempt  themselves  from  personal  liability  to  the  extent 
of  their  stock,  by  organizing  as  a  "  manufacturing  coxporation,''  when  it  b 
evident  that  but  a  trifling  part  of  the  corporation's  business  \b  manufacturing: 
Mohr  V.  Minneeota  Elevator  Co,,  40  Minn.  343.  Under  the  Virginia  statute  s 
transferrer  of  stock  in  a  private  corporation,  not  fully  paid  for,  ii  equally 
with  the  transferee  for  such  unpaid  stock:  MorrU  v.  OUim,  87  Ala.  628. 
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Mandel  V.  MoGlayb. 

\U  Ohio  Btatb,  407.J 

OoinTKOKMT    RiOHT    OF    DOWBR    18    PrOPXRTT    HAVIlfO    SUBSTANTIAL    AND 

AflcntTAiNABLS  Valub.  —  The  contingent  right  of  a  wife  to  dower  in 
her  hnebaad'e  lands  at  his  death  has  a  positive  and  sabstantial  valno 
which  oso,  during  his  life,  be  ascertained  with  reasonable  certainty  by 
veferenee  to  tables  of  mortality  of  recognized  authority,  aided  by  evi- 
dence as  to  the  state  of  health  and  oonstitational  vigor  of  the  wife  and 
her  husband. 
Wtrm'n  ConnNaBMT  Right  of  Dowxb  in  hkr  Husband's  Lands,  Ex- 
tent OF.  — Where  a  wife  joins  with  her  husband  in  a  mortgage  of  his 
lands  to  seeure  his  debt,  sach  release  of  her  right  of  dower  inures  only 
to  the  benefit  of  the  mortgagee  and  his  privies,  but  does  not  inure  to  the 
henefit  of  sabeequent  creditors  of  her  husband;  and  if  a  judicial  sale  of 
ths  premises  be  made  under  judgments  in  their  favor,  she  will  be  enti- 
tled to  have  the  value  of  her  contingent  right  of  dower  in  the  entire 
proceeds  ascertained,  and  to  have  the  same  paid  to  her  out  of  the  bal- 
•nee  left  after  payment  of  the  mortgage  debt,  before  any  part  of  such 
balanoe  can  be  applied  to  the  payment  of  their  judgments. 

Action  to  enforce  a  judgment.  The  plaintiff  in  error  ex- 
cepted in  one  particular  to  the  conclusions  of  law  drawn  by 
the  court  of  common  pleas  upon  the  trial,  and  carried  the 
cause  to  the  circuit  court,  which  afSrmed  the  judgment  of  the 
lower  court  She  thereupon  instituted  this  proceeding  to  re- 
weree  both  judgments.  Mrs.  Mandel  joined  with  her  husband 
in  two  mortgages  on  his  real  estate  to  secure  his  debts.  The 
husband  subsequently  became  indebted  to  John  McClave  and 
William  H.  Lowe,  separately,  each  of  whom  reduced  his  debt 
to  judgment.  McClave  then  brought  suit  to  enforce  his  judg- 
ment, making  Lowe,  the  two  mortgagees,  and  Mandel  and 
wife  parties.  A  decree  was  rendered  in  this  action  giving  each 
lien-holder  a  judgment  for  the  sale  of  the  premises.  A  sale 
was  made  on  an  order  caused  to  be  issued  by  McClave.  The 
value  of  the  wife's  contingent  right  of  dower  was  found  to  be 
$1,203.06,  if  she  was  entitled  to  be  endowed  of  the  whole 
estate,  but  only  $278.95,  if  she  was  entitled  to  be  endowed  of 
the  equity  of  redemption  only.  Lowe's  claim  was  $1,774.70, 
and  Mc  Clave's,  $1,730.39.  The  court  below  held  that  Mrs. 
Mandel  was  only  entitled  to  be  endowed  of  the  equity  of  re- 
demption.    Other  facts  are  stated  in  the  opinion. 

John  M.  Cook^  for  the  plaintiff  in  error. 
McClave  and  LewiSj  for  the  defendants  in  error. 

Bbadbuby,  J.  The  husband  of  plaintiff  in  error  is  still 
living,  and  therefore,  when  his  lands  were  sold  by  the  sheriff 
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mnd  ih%  proceeds  thereof  distributed  by  the  order  of  the  court 
of  common  pleas,  she  had  only  a  contingent  right  of  dower 
therein.  This  rights  the  court  found,  was  sold  and  passed  to 
the  purchaser  at  the  sheriff's  sale.  To  this  finding  she  took 
no  exception,  being  apparently  satisfied  to  have  her  rights  de- 
termined by  the  order  of  distribution. 

The  proceeds  of  the  sale  were  $17,600,  of  which  $18,668.87 
were  consumed  in  paying  the  taxes,  costs,  and  mortgage  liens, 
about  which  no  contention  arose;  there  then  remained  a  bal- 
ance  of  $8,930.63  to  be  distributed  to  the  wife  and  the  two 
judgment  creditors.  Of  this  sum  she  claimed  $500,  in  liea 
of  a  homestead;  on  this  claim  the  court  found  in  her  favor, 
and  the  amount  was  paid  to  her.  The  defendant  McClava 
excepted  to  this  finding  and  order  of  the  court,  but  did  not,  so 
far  as  the  record  discloses,  bring  the  question  to  the  attention 
of  the  circuit  court,  nor  has  he  presented  the  matter  to  this 
court  for  review.  He  will  therefore  be  regarded  as  acquteecing 
in  the  action  of  the  court  below  respecting  it,  and  the  qnestion 
will  not  be  further  noticed  here. 

The  only  ruling  of  the  courts  below  that  we  are  asked  to  re- 
view is  that  which  limited  the  right  of  the  wife  to  dower  in 
the  proceeds  of  the  equity  of  redemption.  As  the  fund  is  large 
enough  to  pay  in  full  Lowe's  claim,  notwithstanding  the  wife's 
<;laim  may  be  allowed  to  its  full  extent,  it  follows  that  he  is 
not  interested  in  the  question;  but  as  the  claim  of  the  wife,  to 
the  extent  it  may  be  allowed,  will  be  paid  out  of  funds  that 
would  otherwise  be  distributed'to  McClave,  the  contention  is 
confined  to  them. 

McClave  concedes  that  the  wife  is  entitled  to  be  endowed  of 
the  proceeds  of  the  equity  of  redemption,  while  she  claims  the 
right  to  be  endowed  of  the  entire  proceeds  of  the  land,  to  be 
paid,  however,  out  of  the  proceeds  of  the  equity  of  redemption. 
He  contends  that  her  release  of  dower  to  the  mortgagees  inures 
to  his  benefit;  that  it  was  an  absolute  release  of  that  right  in 
the  premises  to  the  extent  of  the  mortgage  debt,  and  that  in 
satisfying  the  mortgage  debts  out  of  the  proceeds,  her  interest 
in  so  much  of  the  fund  as  was  required  for  that  purpose  should 
be  applied  equally  with  that  of  her  husband. 

Her  contention,  upon  the  other  band,  is,  that  her  contingent 
interest  in  the  whole  premises  was  pledged,  together  with  the 
whole  interest  of  the  husband  therein,  for  the  payment  of  his 
debt;  that  the  debt  being  his,  it  was  primarily  chargeable 
upon  his  interest,  and  that  his  entire  interest  in  the  thing 
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pledged  should  be  applied  to  pay  the  debt  before  reeorting  to 
her  interest  therein. 

This  precise  question  is  new  in  this  state,  and  we  are  im» 
Bolve  it  by  applying  to  the  facts  such  settled  legal  and  equi- 
table principles  as  in  their  nature  are  applicable  and  pertinent 

thereto. 

If  the  contingent  right  of  a  wife  to  dower  in  her  husband's 
real  estate  is  recognized  by  the  laws  of  the  state  as  property^ 
and  if  her  release  of  it  by  joining  with  her  husband  in  a  rnort^ 
gage  to  secure  his  debt  is  not  a  technical  bar,  but,  instead,  only 
inures  to  the  benefit  of  the  mortgagee  and  his  privies,  we  per- 
ceive  no  principle  of  law  or  public  policy  that  should  prevent 
a  court  of  equity  from  applying,  in  favor  of  the  wife,  the 
equitable  rule  that  the  property  of  the  debtor  shall  be  first 
applied  to  the  satisfaction  of  his  debt  before  resorting  to  that 
of  the  surety.  And  the  creditors  of  the  husband  have  no 
standing  in  a  court  of  equity  to  prevent  the  application  of  this 
equitable  rule;  they  have  no  claim  that  property,  which,  as 
between  husband  and  wife,  belongs  to  the  wife,  shall  be  taken 
without  her  consent,  and  applied  to  pay  their  debts  against 
the  husband.  The  first  question,  therefore,  to  be  determined 
is,  whether,  in  this  state,  the  contingent  right  of  a  wife  to 
dower  in  her  husband's  real  estate  is  property  having  a  sub- 
stantial and  ascertainable  value. 

To  reconcile  all  the  cases,  even  in  Ohio,  on  the  subject  of 
the  nature  of  the  wife's  contingent  right  of  dower,  or  respect- 
ing the  efiect  of  her  release  of  it  by  joining  with  her  husband 
in  a  conveyance  of  the  real  estate  to  which  it  attaches,  would 
be  impossible.  In  the  cases  upon  the  subject  in  this,  or  in 
other  states,  or  in  England,  almost  every  shade  of  opinion  can 
be  found.  Nowhere  is  this  wide  divergence  of  judicial  opinion 
more  clearly  set  forth  than  in  the  dissenting  opinion  of  Judge 
Johnson  in  Black  v.  Kuhlman^  30  Oliio  St.  196,  where  that 
able  judge  reviews  the  cases  in  support  of  the  older  and  more 
technical  rules  on  the  subject  The  court,  however,  took  the 
more  liberal,  and  as  we  think  the  more  reasonable,  view  of 
the  question.  And  there  seems  to  be  clearly  discernible  in  the 
Ohio  cases  a  growing  tendency  to  disregard  the  older  and 
more  technical  rules  of  the  earlier  cases;  and  this  is  especially 
tme  of  the  later  cases  in  this  state. 

It  is  SD  incontestable  fact  that,  in  the  estimation  of  the 
business  world,  the  contingent  right  of  the  wife,  during  the 
husband's  life,  to  dower  in  his  real  estate  at  his  death  has  a 
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positive  and  substantial  value,  and  no  acuteness  of  artificial 
reasoning,  founded  on  technical  rules  of  law,  can  peraoade  a 
prospective  purchaser  to  the  contrary. 

This  practical  view  of  the  matter  has  been  adopted  by  the 
later  Ohio  cases:  Ketchum  v.  Shaw,  28  Ohio  St.  503;  Black  ▼. 
Kxihlman,  30  Id.  196;  Unger  v.  LeiUr,  32  Id.  210;  Kling  t. 
Ballentine,  40  Id.  391. 

In  Black  v.  Kuhlman^supraf  the  court  held,  not  only  that 
her  contingent  right  of  dower  was  valuable,  but  that  during 
her  husband's  life  its  value  could  be  ascertained  with  reason- 
able certainty  under  tables  of  mortality,  *' based  on  wide  and 
long  observations/'  And  furthermore,  that  its  value  should 
be  thus  ascertained,  as  against  mortgagees  in  whose  mortgages 
she  had  not  joined,  and  paid  to  a  subsequent  mortgagee  to 
whom,  by  joining  with  her  husband,  she  had  subsequently  re- 
leased it. 

In  Unger  t.  Leiter^  supra^  the  court  found  the  contingent 
right  of  the  wife  to  dower  to  be  valuable,  and  that  value  capa- 
ble of  ascertainment  '*by  reference  to  tables  of  recognised  au- 
thority on  that  subject,  in  connection  with  the  state  of  health 
and  constitutional  vigor  of  the  wife  and  her  husband."  In 
addition  to  these  cases,  we  have  statutory  recc^nition  of  the 
property  of  the  wife  in  her  contingent  right  of  dower  in  the 
real  estate  of  her  husband  during  his  life:  Ohio  Laws,  voL  82, 
p.  14.  This  statute  directs  the  probate  court  to  ascertain  the 
value  of  the  wife's  contingent  dower  in  the  real  estate  of  an 
insolvent  debtor,  and  directs  the  same  to  be  paid  to  her. 
Thus  we  have  the  legislature  as  well  as  the  courts  of  the  state 
recognizing  this  right  as  tangible  property,  capable  of  being 
ascertained,  and  in  a  proper  case  given  to  her  or  to  her  re- 
leasee. 

What,  then,  is  the  effect  of  her  release  of  this  right  by  join- 
ing with  her  husband  in  a  mortgage  to  secure  his  debt  7  Does 
it  inure  to  the  benefit  of  other  persons  who  are  strangers  to 
the  deed,  or  is  its  operation  restricted  to  the  grantee  and  hii 
privies?  This  latter  view  we  think  the  more  reasonable;  it 
accords  more  nearly  with  the  probable  intention  of  the  par- 
ties to  the  instrument;  there  is  no  ground  to  assert  that  the 
mortgagee  was  contracting  for  the  benefit  of  any  one  but  him- 
self; there  is  nothing  in  the  nature  of  the  transaction  from 
which  it  can  be  inferred  that  a  wife,  by  joining  with  her  hus- 
band in  a  mortgage  of  his  lands  to  secure  his  debt,  intends 
more  than  to  pledge  her  contingent  right  of  dower  for  that 
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particular  debt;  nor  is  there,  Id  the  terms  of  the  instrument 
itself,  any  language  importing  such  intent.  If,  therefore,  the 
instrument  has  any  such  effect,  it  is  the  result  of  some  tech- 
nical rule  of  law  giving  to  the  deed  of  the  parties  in  this 
respect  an  operation  never,  so  far  as  can  bef  gathered  from  the 
words  of  the  parties,  within  their  contemplation.  Whatever 
the  state  of  the  law  may  be  elsewhere,  we  think  no  such  tech- 
nical rule  now  prevails  in  Ohio;  some  of  the  earlier  cases 
seem  to  give  it  support,  but  the  tendency  of  the  later  cases  is 
to  limit  the  operation  of  the  release  to  the  mortgagee  and  his 
privies. 

In  Ketchum  v.  Shato^  28  Ohio  St.  503,  a  case  involving  the' 
right  of  a  wife  to  dower,  we  find  this  language  used  by  Judge 
Wright  (506):  '^She  joined  in  the  conveyance  of  the  land* 
releasing  her  dower,  not  absolutely,  but  only  so  far  forth  as 
it  was  necessary  to  pay  the  mortgage  debt.  That  done,  every- 
thing else  remains  to  her.*' 

In  KitzmiUer  v.  Van  RensdaeTf  10  Ohio  St.  63,  it  appeared 
Chat,  after  the  recovery  of  a  judgment  against  the  husband,  he 
sold  bis  real  estate  to  a  third  person,  the  wife  joining  in  the 
deed  by  a  release  of  dower.  Afterwards,  the  land  was  sold 
under  an  execution  issued  on  the  judgo^ent,  whereupon  the 
purchaser  ejected  the  grantee  under  the  deed  of  the  husband 
and  wife.  The  husband  then  died,  and  the  wife  brought  suit 
for  dower  against  the  purchaser  at  the  judicial  sale.  He 
sought  to  defeat  her  claim  for  dower  by  setting  up  her  release 
to  the  grantee  of  the  husband;  but  the  court  held  that  the 
release  did  not  inure  to  his  benefit.  On  page  64,  this  lan« 
gnage  is  found:  '*He  cannot  make  the  release  available  to 
him  as  a  grant,  for  he  was  not  a  party  to  the  grant;  nor  is  he 
in  privity  with  the  grantees.  The  release  cannot  operate  in 
behalf  of  the  defendant  below  by  way  of  estoppel;  for  a 
stranger  cannot  be  bound  by  nor  take  advantage  of  an  estop- 
pel." Here  the  wife  had  released  her  right  of  dower  to  the 
grantee  of  her  husband  absolutely;  no  right  of  redemption  re- 
served as  in  a  mortgage,  yet  the  court  hold  that  the  release  is 
wholly  inoperative  except  in  favor  of  the  grantee.  Cases  can 
be  found  in  Ohio  that  conflict  with  this  view;  but  this  irrecon- 
cilable conflict  leaves  us  to  adopt  that  view  which  accords 
most  nearly  with  that  presumed  intention  of  the  parties  which 
arises  from  the  nature  of  the  transaction,  and  a  rational  con- 
stmction  of  the  language  they  have  used. 

It  being  established  that  the  contingent  right  of  the  wife  to 
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dower  in  ber  husband's  real  estate  is  property,  the  value  of 
which  ean  be  ascertained  bj  the  aid  of  fixed  principles,  and 
that  her  release  of  it  by  joining  with  her  husband  in  a  moii- 
gage  to  secure  his  debt  does  not,  by  reason  of  any  technical 
rule  of  law,  inure  to  the  benefit  of  a  stranger  to  the  instm* 
ment,  either  by  way  of  grant  or  estoppel,  it  remains  for  the 
court  to  determine  to  what  extent  equity  will  protect  this 
right  after  the  real  estate  has  been  converted  into  money,  and 
the  fund  is  before  the  court  for  distribution.  The  undoubted 
rule  is,  that,  so  long  as  the  real  estate  remains  in  the  husband 
or  his  grantee,  equity  will  not  interfere  in  her  favor  during  the 
life  of  the  husband,  but  that  she  must  await  her  husband's 
death,  when  her  inchoate  right  will  become  consummate. 
When,  however,  the  estate  has  been  sold  at  a  judicial  sale, 
free  from  her  contingent  right  of  dower,  whatever  right  she 
may  have  is  in  the  proceeds  of  the  sale,  and  must  be  enforced, 
if  at  all,  by  a  distribution  of  the  fund. 

If  the  plaintifif  in  error  had  been  seised  of  a  separate  estate, 
and  it  had  been  pledged,  together  with  the  husband's  prop- 
erty, for  the  payment  of  his  debt,  there  can  be  no  doubt  that 
his  property  would  be  primarily  liable  for  its  payment  As 
between  each  other,  he  would  be  the  principal,  and  she  his 
surety.  We  think  the  same  principle  should  be  applied  to 
her  contingent  right  of  dower.  It  is  property;  its  value  cao 
be  ascertained.  More  than  this,  it  is  a  favorite  of  the  law: 
See  authorities  collected  in  5  Am.  &  Eng.  Ency.  of  Law,  885, 
note.  It  is  a  provision  for  her  support,  and  when  she  pledges 
it  for  her  husband's  debt,  by  joining  in  a  mortgage  with  him, 
the  most  obvious  principles  of  natural  justice  require  that  this 
benevolent  provision  of  the  law  should  not  be  touched  until 
the  husband's  interest  has  first  been  exhausted.  She  is  a 
purchaser.  The  inception  of  her  right  was  earlier  than  that 
of  the  creditors;  it  began  with  the  marriage  and  seisin  of  the 
husband;  theirs  began  when  the  debt  was  contracted,  but 
only  became  a  lien  from  the  recovery  of  the  judgment  against 
the  husband.  This  favorite  of  the  law  is  entitled  to  protection 
equal  to  that  accorded  to  her  other  property. 

We  are  aware  that  this  question  has  been  decided  differ- 
ently in  many  of  the  states,  but  by  courts  holding  views  of  the 
nature  of  contingent  dower,  and  of  the  efiect  of  the  wife's  re- 
lease thereof,  widely  different  from  those  adopted  in  this  state 
in  relation  thereto,  and  the  decisions  are  therefore  of  little  or 
no  weight  here.     One  Ohio  case — Bank  v.  Hinio.i^  12  Ohio 
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St.  509 — is  not  in  harmony  with  our  view;  but  the  able  judge 
who  wrote  the  opinion  in  that  case  rested  the  decision  respect- 
ing this  point  upon  the  authority  of  two  New  York  cases, — 
HawUy  v.  Bradford,  9  Paige,  200,  87  Am.  Dec.  890,  and  Bell  r. 
N0W  Torhj  10  Paige,  49, — and  entered  upon  no  discussion  of 
the  principles  necessarily  involved  therein. 

The  conclusions  reached  by  the  court  in  these  two  cases  in 
Paige  were  legitimately  drawn  from  the  doctrine  which  obtains 
in  New  York  respecting  the  nature  of  the  contingent  right  of 
the  wife  to  dower,  and  the  effect  of  a  release  of  it  by  her,  by 
joining  with  her  husband  in  deed  or  mortgage;  but  they  by  no 
means  follow  from  the  rules  laid  down  in  Ohio  cases  on  the 
same  subject,  and  therefore  those  cases  cannot  be  regarded  as 
of  sufficient  authority  to  prevent  our  deducing  from  the  Ohio 
oases  such  results  as  legitimately  follow  from  them. 

Whether  Bank  y.  HirUon,  9upra^  resting  as  it  does  upon 
those  cases  in  Paige,  has  become  a  rule  of  property  in  this 
state,  which  we  would  deem  ourselves  bound  to  follow  in  cases 
coming  within  its  exact  terms,  we  need  not  stop  now  to  inquire. 

The  more  recent  case  of  Kling  v.  Ballentine^  supra,  is  in 
accord  with  our  decision  here.  In  that  case,  the  contest  was 
between  the  widow  and  certain  devisees,  who  were  daughters 
of  the  husband.  The  widow  had,  during  her  husband's  life, 
joined  with  him  in  a  mortgage  of  his  land  to  secure  his  debt, 
and  the  court  held  that,  as  against  the  husband's  devisees, 
who  were  his  daugliters,  the  widow  was  entitled  to  dower  in 
the  whole  of  the  lands,  to  be  paid  out  of  the  surplus  after  the 
mortgage  debt  had  been  paid,  thus  exhausting  the  husband's 
interest  before  resorting  to  the  wife's  dower.  In  that  case,  the 
devisees  were  entitled  to  all  the  interest  of  the  husband,  their 
devisor,  as  id  the  case  at  bar  the  judgment  creditors  were  en- 
titled to  all  the  interest  of  their  debtor  in  the  fund;  and  the 
principles  that  underlie  and  justify  the  holding  of  the  court  in 
that  case  are  the  same  which  we  apply  to  the  case  before  us; 
they  are,  that  the  contingent  interest  of  the  wife  to  dower  in 
her  husband^s  real  estate  is  valuable,  and  that  her  release  of 
it  by  joining  with  him  in  a  mortgage  to  secure  his  debt  is  not 
a  technical  bar,  and  inures  only  to  the  mortgagee  and  those 
claiming  under  him. 

It  follows,  therefore,  that  the  judgment  of  the  circuit  court 
and  that  of  the  court  of  common  pleas  should  be  modified  so 
as  to  give  the  plaintiff  in  error  the  value  of  her  contingent 
right  of  dower  in  the  entire  fund. 
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DowBft  nr  MoBiraAon>  PRKinsn.  — A  wife  uniting  with  h«r  hnsbuid  m 
a  mortgage  of  hii  realty,  which  is  subsequently  sold  under  the  mortgage,  is 
only  entitled  to  her  dower  in  the  surplus  after  the  mortgage  debt  has 
paid;  Bank  qf  Commerce  v.  Owens,  31  Md.  320;  1  Am.  Rep.  60l  Dowar  is 
barred,  where  an  administrator  sells  the  land  of  his  intestate^  and  oat  of  tha 
proceeds  pays  off  a  mortgage  made  by  the  intestate  and  his  wifa:  Jtmm  ▼• 
Bragg,  83  Ma  337;  84  Am.  Dee.  49,  and  note. 

One  cavnot  Dent  the  Existence  or  a  Dowes  Right,  where  ha  bas  paid 
less  than  a  fair  value  for  land,  because  he  bonght  it  subject  to  a  eontingBnt 
right  of  dower  in  the  grantor's  wife:  Pepper  y.  Tkunae,  86  Ky.  599L 

DowBii,  Which  u  tbt  UirAaBiOMXD^  ia  bnt  a  right  a!  aetions  Jf i 
T.  DetroU  ete.  J2.  i2.  Ok,  66  Mioh.  442. 


Spbnob  t;.  Embrikb. 
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WABftAvr  ov  AnoftXBT  TO  Coxrwn  JuDaioDrr  mm  wm  Bmoiur  Oov- 


Wab&akt  Of  ArroHMBT  Attaohid  to  Sxalhd  Hotb  Patahlb  co  Pi 
or  bearer,  authorising  **  any  attorney  at  law,  at  any  tima  after  the  above 
•am  becomes  due,  with  or  without  prooess,  to  appear  for  as  in  any  coort 
of  record  In  the  state  of  Ohio  and  confess  judgment  againat  oa  for  tiie 
amount  due  thereon,  with  interest  and  oosts,  and  to  release  aO  emrs 
and  the  right  of  appeal,"  does  not  confer  authority  to  oonfess  jadgmeat 
against  the  maker  of  the  note  in  favor  of  a  holder  to  whom  the  payee 
transferred  it  by  deliyery;  and  judgment  cannot^  by  Tirtue  of  each  waiw 
rant  of  attorney,  be  rendered  against  the  maker  of  the  note  in  favor  el 
such  holder  without  summons  or  other  notiee  to  the  nuker  of  tho  Wiof^ 
ing  of  the  action. 

Andrew  Emerine,  to  whom  the  following  note  had  been 
transferred  by  delivery,  took  a  judgment  thereon  against  the 
plaintifif  in  error,  under  the  warrant  of  attorney  attached 
thereto: — 

^^$250.00.  Spbingfibli),  Ohio,  December  17, 1885. 

*^0n  the  first  day  of  October,  1887,  I  promise  to  pay  to 
E.  S.  Clark,  or  bearer,  $250,  for  value  received,  with  six  per 
cent  interest  from  and  after  September  1, 1886,  until  due,  and 
eight  per  cent  after  due;  interest  to  be  paid  annually  after 
maturity.  And  we  jointly  and  severally  hereby  authoiua 
any  attorney  at  law,  at  any  time  after  the  above  sum  becomes 
due,  with  or  without  process,  to  appear  for  us  in  any  court  of 
record  in  the  state  of  Ohio  and  confess  judgment  against  us 
for  the  amount  then  due  thereon,  with  interest  and  coots,  and 
to  release  all  errors  and  the  right  of  appeal. 

^  Witness  our  hands  and  seals.         John  Spxncs.^'  [sjbal.] 
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The  plaintiff  in  error  filed  a  petition  in  error  to  reverse  this 
jadgment,  and  made  the  following  assignment  of  error:  ^'Said 
court  of  common  pleas  erred  in  rendering  judgment  in  favor 
of  the  defendant  in  error,  without  summons  or  other  no- 
tice of  the  bringing  of  said  action,  by  virtue  of  a  warrant  of 
attorney  attached  to  the  note  sued  on  in  said  case  below,  be- 
cause said  warrant  did  not  authorize  the  confession  of  a  judg- 
ment in  favor  of  said  defendant  in  error,  and  said  common 
pleas  court  therefore  had  no  jurisdiction  over  the  person  of  the 
plaintiff  in  error." 

Harrison^  OULb^  and  Marshy  Bowman^  and  Bowman^  for  the 
plaintiff  in  error. 

MeCavley  and  Weller^  for  the  defendant  in  error. 

DicKMAN,  J.  Although  at  common  law  a  note  under  seal 
18  not  negotiable,  either  by  delivery  or  indorsement,  so  as  to 
enable  the  holder  to  maintain  an  action  upon  it  in  his  own 
name,  the  sealed  note  now  under  consideration  became  nego- 
tiable by  statute,  unless  its  negotiability  was  destroyed  by  the 
warrant  of  attorney  attached  to  it.  It  is  provided  by  section 
8171  of  the  Revised  Statutes  that  all  bonds  and  promissory 
notes  for  a  sum  certain,  and  payable  to  any  person  or  order, 
shall  be  negotiable  by  indorsement  thereon;  "and  all  such 
instruments  payable  to  a  person  or  bearer  shall  be  negotiable 
by  delivery."  In  this  state  it  is  held  that  if  the  note  is  in 
itself  certain  and  perfect,  without  conditions,  it  may  remain 
negotiable,  although  the  power  of  attorney  to  confess  judg- 
ment attached  to  and  forming  a  part  of  the  note  may  not,  by 
its  terms,  operate  in  favor  of  an  indorsee  or  transferee  of  the 
note:  (hbom  v.  Hawley^  19  Ohio,  130. 

Whether  the  warrant  of  attorney  can  be  executed  for  the 
benefit  of  a  holder  of  the  note  other  than  the  payee,  must  de- 
pend upon  the  language  oJT  the  warrant  itself.  But  it  is  an 
established  principle  that  an  authority  given  by  warrant  of 
attorney  to  confess  a  judgment  against  the  maker  of  the  note 
must  be  clear  and  explicit,  and  strictly  pursued,  and  we  can- 
not supply  any  supposed  omissions  of  the  parties:  Cuahman 
V.  Wehh,  19  Ohio  St.  536;  Come  v.  Allaway,  8  Term  Rep.  257; 
Henshally.  Matthew^  1  Dowl.  Pr.  217;  FosUr  v.  Claggeit,  6  Id. 
524;  Manufacturers*  and  Mechanics^  Bank  v.  St.  John,  5  Hill, 
497.  In  all  cases  of  special  agency,  an  agent  constituted  for 
a  particular  purpose,  and  under  a  limited  power,  cannot  bind 
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his  principal  if  be  exceeds  fbat  power.  The  special  aafhority 
must  be  strictly  pursued:  2  Kent's  Com.  621.  And  the  aame 
principle  may  be  traced  back  to  the  Roman  law,  by  which, 
when  the  authority  was  express  or  special,  the  agent  was 
bound  to  act  within  it 

The  plaintiff  in  error,  in  executing  the  note,  might  be  pre- 
sumed to  have  authorised  an  attorney  to  enter  np  a  judgment 
against  him  in  fayor  of  the  payee,  when  he  would  not  be  pre- 
sumed to  have  consented  to  stand  in  the  relation  of  judgment 
debtor  to  a  stranger  or  adverse  holder,  to  whom  the  payee 
might  indorse  or  deliver  the  note.  The  maker  might  weU  in- 
sist upon  a  strict  construction  of  the  power  granted,  when  the 
payee,  by  transferring  the  note  before  maturity,  might  pre- 
clude a  defense  which  he  might  have  at  maturity.  The  power 
of  attorney  attached  to  the  note  in  controversy  does  not,  in 
express  language,  authorize  a  confession  of  judgment  in  feivor 
of  any  one,  not  even  of  the  payee;  but  if  such  authority 
might  be  implied  as  to  the  payee,  we  cannot,  under  the  rule 
of  a  strict  interpretation,  extend  that  implication  in  favor  of 
the  defendant  in  error  to  whom  the  note  was  transferred  by 
delivery. 

In  Osbom  v.  Hawley^  tupra^  as  appears  from  a  certified  copy 
of  the  journal  entry  in  the  court  of  common  pleas,  upon  which 
error  was  assigned,  the  warrant  of  attorney  did  not  indicate 
in  whose  favor  a  judgment  might  be  confessed,  and  it  was 
held  that  when  the  legal  title  to  the  note  was  transferred, 
such  power  of  attorney  became  invalid  and  inoperative,  and 
no  authority  whatever  could  be  exercised  under  it  for  the  bene- 
fit of  the  indorsee. 

In  Marsden  v.  Soper^  11  Ohio  St.  503,  the  warrant  of  att<H^ 
ney  under  which  judgment  was  confessed  purported  to  au- 
thorize such  confession  "in  favor  of  any  holders  of  this 
obligation,''  at  any  time  after  the  same  became  due;  but  the 
court  questioned  whether  such  a  warrant  of  attorney  would  be 
legally  operative  to  authorize  the  confession  of  a  judgment  in 
favor  of  an  indorsee  of  such  note. 

In  Cushman  v.  Welsh^  9upraf  the  power  was  conferred  by 
the  terms  of  the  instrument  to  confess  judgment  only  "in 
favor  of  the  legal  holder  of  the  note,"  and  it  was  decided  that 
a  warrant  of  attorney  for  the  confession  of  such  a  jjadgment 
did  not  authorize  a  confession  of  judgment  on  such  note  io 
favor  of  the  owner  and  holder  thereof,  without  an  indorse- 
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ment  thereon  by  the  payee,  at  provided  by  the  statute,  trans- 
ferring  the  legal  title  to  such  owner  and  holder  of  the  note. 

In  Wataan  v.  Paine^  25  Ohio  St.  340,  the  warrant  of  attor- 
ney attached  to  the  note  gave  authority  to  appear  in  any 
court  of  record  in  the  United  States,  and  confess  a  judgment 
against  the  makers  "  in  favor  of  the  holder  of  the  note."  The 
point  was  made  in  the  case  that  the  warrant  of  attorney  did 
not  authorise  the  waiving  of  process,  or  an  appearance  for  the 
makers,  in  an  action  brought  by  an  indorsee  of  the  note;  in 
other  words,  that  the  power  of  attorney  was  not  negotiable. 
The  court  did  not  find  it  necessary  to  decide  the  point,  but 
it  was  said  by  Mcllvaine,  J.,  in  delivering  the  opinion  of  the 
court:  '*I  am  unable  to  find  a  reason  why  a  power  to  con- 
fess judgment  in  favor  of  any  holder  of  the  note  may  not  as 
well  be  used  in  favor  of  an  indorsee  as  in  favor  of  the  payee." 

In  ClemenU  v.  JJuZI,  35  Ohio  St.  141,  the  scope  of  the  power 
was  not  limited,  as  in  Cuahman  v.  Wehhj  supra^  in  favor  of 
the  legal  holder  only,  but  the  authority  given  by  the  warrant 
of  attorney  was,  ^  to  confess  judgment  in  favor  of  the  holder 
of  said  note."  It  was  by  virtue  of  such  language  in  the  war- 
rant that  the  court  was  of  opinion  that  the  power  authorizing 
waiver  of  process  and  confession  of  judgment  might  be  exe- 
cuted in  favor  of  an  equitable  owner  and  holder,  to  whom  the 
sealed  note,  payable  to  a  designated  payee  or  bearer,  had 
been  transferred  by  delivery,  without  indorsement  thereon  as 
required  by  the  statute. 

It  will  thus  be  seen  that  where  it  has  been  adjudged  by  the 
court  that  a  power  of  attorney  to  confess  a  judgment  may  be 
executed  in  favor  of  a  party  other  than  the  payee,  it  has  been 
in  cases  where  authority  was  expressly  conferred  to  confess  a 
judgment  in  favor  of  a  legal  holder,  or  holder  of  the  note.  The 
decisions  have  all  been  based  upon  a  strict  interpretation  of 
the  power  granted,  without  aiding  any  omission  or  defect  in 
its  terms  by  liberal  intendment  or  construction. 

In  accordance  with  the  views  which  we  have  expressed,  our 
conclusion  is,  that  the  warrant  of  attorney  attached  to  the 
note  sued  on  did  not  authorize  a  confession  of  judgment  in 
favor  of  defendant  in  error,  and  there  having  been  no  sum- 
mons or  other  notice  to  the  plaintiff  in  error  of  the  bringing 
of  the  original  action,  the  court  of  common  pleas  acquired  no 
jurisdiction  over  the  person  of  the  plaintiff  in  error,  and  erred 
in  rendering  a  judgment  against  him. 

We  are  therefore  of  opinion  that  the  judgment  of  the  court 
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of  common  pleas  should  be  reversed,  and  the  petitioQ  in  thai 
court  dismissed  without  prejudice. 
Judgment  accordingly. 


AuTBOBirr  TO  Bntbr  Judomsnt  bt  Comtisbiov  mail  be  sfacieUj  «m- 
itnied:  0mm  oitad  in  note  to  Z/m  ▼.  Figg,  99  Am.  Dm.  276^  STS;  for  tiM 
gtnaml  role  1%  that  powen  of  Attorney  most  be  eabjeeted  te  a  striet  om- 
■traotion:  Noto  to  Dcuw^iort  t.  PommM^  81  Id.  777. 
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OoRTSKPT  or  Oouar,  Pububhimo  Libkl  cm  Juvob  n^  wbbb.  — The  pob- 
lication  by  a  newspaper  oorrespondent  of  a  libel  npon  the  preeiding 
judge  of  a  court  engaged  at  the  time  in  the  trial  of  a  oanae,  with  mtoat 
to  inenlt  and  intimidate  the  judge,  degrade  the  court,  destroy  ito  power 
and  influence,  aud  thus  bring  it  into  contempt,  to  inflame  the  prejudices 
of  the  people  against  it,  to  lead  them  to  believe  that  the  trial  then  beii^ 
eondueted  wm  a  farce  and  an  outrage,  having  its  foundation  in  fraud 
and  wrong  on  the  part  of  the  judge  and  other  officers  of  the  oourt^  to 
prejndiM  the  minds  of  the  jury,  and  thus  prevent  a  fair  and  impartial 
trisJ,  and  to  irritate  the  mind  of  the  judge,  and  thus  to  more  or  len  onfit 
him  for  tho  exercise  of  a  dear  and  impartial  judgment^  tends  directly  to 
obstruct  the  administration  of  justiM  in  reference  to  the  oaM  on  trial, 
and  is  a  contempt  of  court. 

MllBBUATIOB  So  NkAK  TO    COUBT  AS  TO    OBSTRUCT  HB   BUSIMBSB  IS  OOB- 

TEMPT.  —The  publication  of  an  article  calculated  to  obstruct  the  admin- 
istration of  justice  comes  within  the  ttatotory  provision:  "A  court  or 
Judge  at  chambers  may  punish  summarily  a  person  guilty  of  miebahaTior 
in  the  prMcnce  of  or  so  near  the  court  or  judge  m  to  obetmot  the  admia- 
iatration  of  justice  *';  although  the  article  be  not  written  or  oirenlated  by 
the  writer  iu  the  presence  of  the  courts  where  the  publioatioa  was  in  the 
court-room  as  well  as  elsewhere,  and  wm  intended  to  have  effeeti  and 
did  in  fact  have  effect,  there. 
PaooBBDniGS  IN  OoNTEMFT  ABB  Retibwablb  OB  Bbbob.  —  The  diaoretioa 
of  a  judge  in  imposing  punishment  for  contempt  is  a  reasonable  disete- 
tion,  and  ite  exorcise  is  reviewable. 

JVBOX  18  MOT    DlSQUALiriBD  VBOM    TrTINO    PbOGXXDING   DI    OOHTKIIFT  tij 

the  fact  that  the  misbehavior  of  the  respondent  is  the  publication  by 
him  of  a  libel  in  large  part  against  the  judge,  where  the  offeuM  oonsti- 
tating  the  contempt  oonuste  of  the  tendency  of  the  act  to  prerent  a  €sir 
trial  of  a  cauM  then  pending  in  the  court  And  the  fact  that  in  commit- 
ting this  offense  the  respondent  also  libels  the  judge,  and  may  be  pro- 
oeeded  against  by  indictment  therefor,  is  no  reason  why  he  may  not  aod 
should  not  be  punished  for  the  offeuM  against  the  administration  of 
jastioe. 
JvuciAL  NonoB,  or  What  Facts  Judob  mat  ahd  mat  vot  TAxa 
—  In  a  proceeding  for  contempt  of  court»  it  is  competent  for  the  judge 
to  take  judicial  notice  of  pertinent  facte  oonnected  with  the  traasactioi^ 
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whioh  came  within  the  cogniganoe  of  hit  own  lenMs.  Bot  it  ii  error  for 
him  to  take  judicial  notice  of  the  facta  which  formed  the  ground  of  a 
prerioiu  proceeding  in  the  aame  conrt  for  oontempt  against  the  respond- 
eot^  and  of  his  having  been  found  guiltj  therein;  and  if  it  appears  that 
the  oonaideration  of  thoae  facts  may  have  influenced  the  judge  in  the 
exercise  of  his  discretion  in  fixing  the  penalty,  the  proceeding  will  be 
reversed  for  such  error. 

Pbocbedino  for  contempt  of  court  The  plaintiff  in  error 
was  tried  in  the  common  pleas  of  Franklin  County  upon  a 
charge  of  contempt  for  having  written,  and  caused  to  be  pub- 
lished, a  certain  article,  in  a  Cincinnati  newspaper.  There 
was,  at  the  time  of  the  writing  and  publishing  of  the  article, 
upon  trial  in  said  conrt  an  indictment  against  one  Mont- 
gomery for  changing  and  altering  the  tally-sheet  of  a  precinct 
in  the  city  of  Columbus,  just  after  the  state  election  in  1885. 
The  plaintiff  in  error  was  jointly  indicted  with  Montgomery, 
and  the  case  was  still  pending  against  him.  The  article, 
among  other  things,  charged  that  the  grand  jury  which  found 
said  indictment  was  called  by  the  judge  of  said  court,  then 
presiding,  "for  a  special  partisan  purpose,"  and^."nefeF 
honestly  drawn  from  the  box";  that  the  presiding  judge,  co- 
operating with  the  jclerk  and  prosecutor,  had  packed  the 
grand  jury,  and  that  the  writer  had,  in  this  manner,  been 
indicted  "by  rascally  and  infamous  methods."  The  plaintiff 
in  error  knew  at  the  time  of  the  writing  and  publishing  of  the 
article  that  the  paper  in  which  it  appeared  was  freely  circu- 
lated about  the  court-house  and  in  the  court-room.  The 
article  was  in  fact  read  on  the  day  of  its  publication  by  many 
persons  in  the  court-room,  and  was  mnch  talked  about  within 
the  bar  of  the  court,  and  in  the  presence  and  hearing  of  the 
conrt.  An  information  was  presented  by  counsel  specially 
appointed  for  the  purpose,  charging  the  plaintiff  in  error  with 
having  written  and  published  the  article  to  vilify,  degrade, 
and  defame  the  court  and  its  officers,  to  bring  them  into  con- 
tempt, and  to  obstruct  the  administration  of  justice.  The 
respondent  answered  denying  the  jurisdiction  of  the  court, 
and  also  denying  any  intention  to  commit  a  contempt,  or  to 
obstruct  the  administration  of  justice.  He  alleged  that  he  had 
been  a  correspondent  of  the  paper  for  years,  and  wrote  the 
article  as  an  answer  to  an  article  which  had  appeared  a  short 
time  before  in  another  Cincinnati  paper;  that  he  believed  the 
fitcts  and  information  upon  which  the  article  was  written 
were  true;  that  the  article  was,  before  its  publication,  read  to 
a  member  of  the  bar  of  Hamilton  County  of  high  standing, 
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who  gave  his  opinion  that  its  poblication  would  not  be  a  con- 
tempt of  court,  which  opinion  was  concurred  in  by  another 
lawyer  of  experience;  and  that  the  article  was  written  under 
the  influence  of  feelings  engendered  by  his  personal  knowl- 
edge of  the  fact  that  a  grievous  and  irreparable  wrong  was 
being  done  him  in  connection  with  the  prosecution  of  the  case 
referred  to.  Both  parties  introduced  evidencCi  and  the  court 
also  took  judicial  notice  of  certain  facts,  some  of  which  are 
referred  to  in  the  opinion.  The  respondent  was  found  guilty, 
and  sentenced  to  pay  a  fine  of  $250  and  costs,  and  be  im- 
prisoned ninety  days,  and  stand  committed  until  he  paid  the 
fine  and  costs. 

R.  A.  HarrUan^  E.  L.  Taylor^  and  T.  E.  Powell,  for  ths 
plaintiff  in  error. 

/.  T.  Holme$  and  J.  H.  CoUim,  for  the  defendant  in  error. 

By  Court.  The  article  was  a  libel  upon  the  presiding  judge, 
but  that  alone  did  not  form  the  ba^is  of  the  information.  The 
intention  of  the  publication  was  to  insult  and  intimidate  the 
jua^t7,  ii^rade  the  court,  destroy  its  power  and  influence,  and 
thus  to  bring  it  into  contempt;  to  inflame  the  prejudices  of  the 
people  against  it;  to  lead  them  to  believe  that  the  trial  then 
being  conducted  was  a  farce  and  an  outrage,  which  had  its 
foundation  in  fraud  and  wrong  on  the  part  of  the  judge  and 
other  officers  of  the  court,  and  if  communicated  to  the  jury,  to 
prejudice  their  minds,  and  thus  prevent  a  fair  and  impartial 
trial.  Besides,  the  tendency  was,  when  read  by  the  judge,  to 
produce  irritation,  and  to  a  greater  or  less  extent  render  him 
less  capable  of  exercising  a  clear  and  impartial  judgment.  It 
therefore  tended  directly  to  obstruct  the  administration  of  jus- 
tice in  reference  to  the  case  on  trial,  and  its  publication  was  a 
contempt  of  court.  The  fact  that,  before  its  publication,  a 
professional  opinion  was  given  that  the  publication  would  not 
be  a  contempt  does  not  change  the  essential  character  of  the 
defamatory  article,  nor  relieve  the  respondent  of  responsibility 
for  its  origin  and  dissemination.  Neither  was  he  justified  in 
resorting  to  such  means  to  right  any  real  or  imaginary  wrong 
to  himself  in  respect  to  the  finding  of  the  indictment.  J.  plea 
in  abatement  would  have  searched  the  record,  and  caused  the 
indictment  to  be  set  aside,  if  found  by  an  illegal  body  or  pro- 
cured by  improper  means. 

The  publication  came  within  section  5639,  Revised  Statutes, 
which  reads:  "A  court,  or  judge  at  chambers,  may  punish. 
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summarily,  a  person  guilty  of  misbehavior  in  the  presence  of 
or  BO  near  the  court  or  judge  as  to  obstruct  the  administration 
of  justice."  It  is  true  that  the  article  was  not  written  nor 
was  it  circulated  by  the  respondent  in  the  presence  of  the 
court.  Indeed,  it  was  written  in  the  city  of  Cincinnati,  though 
dated  at  Columbus.  But  the  publication  was  in  the  court- 
room as  well  as  elsewhere.  It  was  intended  to  have  effect, 
and  did  have  effect,  in  the  court-house  at  Columbus,  and  the 
writer  was  just  as  much  responsible  for  that  effect  as  though 
he  had  in  the  court-room  itself,  and  while  the  trial  was  pro- 
gressing, circulated  and  read  aloud  the  article,  or  uttered  the 
libelous  words  verbally.  The  acts  were  thus  done,  if  not  in 
the  Tery  presence  of  the  court,  at  least  so  near  thereto  as  to 
obstruct  its  business.  For  violation  of  the  foregoing  section 
of  the  statute,  the  punishment  is  within  the  discretion  of  the 
court.  Section  6645,  which  provides  for  the  punishment  by 
fine  of  not  more  than  five  hundred  dollars,  and  imprisonment 
for  not  more  than  ten  days,  applies  to  offenses  covered  by  sec- 
tion 5640,  but  not  to  the  preceding  one,  above  quoted.  The 
discretion  here  given  is  a  sound,  reasonable  discretion,  and  its 
exercise  in  a  case  of  this  kind  is  reviewable.  It  therefore  be- 
comes unimportant  to  consider  the  question  much  argued,  viz. 
whether  or  not  the  legislature  may  interfere  with  the  inherent 
power  of  courts  to  punish  for  contempt.  And  as  the  court  had 
power  to  try  summarily,  the  form  of  the  complaint  ia  not  a 
material  question. 

Though  the  libel  was,  in  large  part,  against  the  presiding 
judge,  that  fact  did  not  disqualify  him  from  trying  the  pro- 
ceeding in  contempt.  It  was  not  the  libel  against  the  judge 
which  constituted  the  offense  for  which  the  respondent  was 
liable  as  for  a  contempt  of  court  The  offense  consisted  in 
the  tendency  of  his  acts  to  prevent  a  fair  trial  of  the  cause 
then  pending  in  the  court.  It  is  this  offense  which  consti- 
tutes the  contempt,  and  for  which  he  could  be  punished  sum- 
marily; and  the  fact  that,  in  committing  this  offense,  he  also 
libeled  the  judge,  and  may  be  proceeded  against  by  indict- 
ment therefor,  is  no  reason  why  he  may  not  and  should  not 
be  punished  for  the  offense  against  the  administration  of  jus- 
tice. 

The  statute  clearly  authorizes,  as  did  the  common  law, 
courts  to  punish  summarily,  as  contempts,  acts  calculated  to 
obstruct  their  business.  They  could  not  be  maintained  with- 
out such  power,  nor  could  litigants  obtain  a  fair  consideration 

AM.  ar.  asr..  Vok  XV.  *  41 
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of  their  eauies  in  s  court  where  the  jury  or  judge  should  be 
subject,  during  the  trial,  to  influencee  in  respect  to  the  cam 
upon  trial  calculated  to  impair  their  capacity  to  act  impar- 
tially between  the  parties.  Nor  is  there  serious  danger  to  the 
citisen  in  its  exercise.  Power  must  be  lodged  somewhere,  and 
that  it  is  possible  to  abuse  it  is  no  argument  against  its  proper 
exercise.  But  we  think  the  danger  more  imaginary  than  real. 
The  judgments  of  all  inferior  courts  are  subject  to  review. 
We  have  an  untrammeled  press,  which,  in  legitimate  ways, 
may  properly  exert  a  powerful  influence  upon  public  <^nion. 
All  judges  are  liable  to  impeachment  for  any  misdemeanor  in 
office.  Our  entire  judiciary  is  elective,  and  all  courts  are  thus 
easily  within  the  reach  of  the  people.  These  checks  can,  we 
think,  be  relied  upon  to  prove  an  adequate  protection  to  the 
citisen  against  any  arbitrary  or  unreasonable  use  of  the  dis- 
cretion thus  given  to  the  courts. 

In  considering  and  diBposing  of  the  case,  the  conrt  took  ju- 
dicial notice,  without  knowledge  on  the  part  of  the  respondent 
that  it  would  be  done,  of  many  matters,  among  them  the  fol- 
lowing:— 

**That  said  respondent  left  the  city  of  Columbus  for  his 
home  in  Cincinnati,  Ohio,  on  or  about  the  twenty-ninth  day 
of  February,  1888,  under  his  promise  to  counsel  for  the  state 
in  the  said  trial,  then  pending,  to  return  as  a  witness  upon 
a  telegram  at  any  time  one  might  be  sent  him;  that  he  re- 
ceived such  telegraphic  notice,  and  answered  it  on  the  fifth 
day  of  March,  1888,  that  he  would  attend  as  puch  witness  on 
the  following  day;  that  instead  of  so  attending,  he  purposely 
went  beyond  the  limits  of  the  state  of  Ohio,  to  evade  the  ser- 
vice of  process  of  any  kind  from  this  court  upon  him,  and  so 
remained  until  the  end  of  the  trial  aforesaid;  that  said  re- 
spondent attended  said  trial,  and  drew  his  pay  as  a  witness 
for  said  defendant,  from  said  twenty-fourth  day  of  January, 
1888,  until  the  first  day  of  March,  1888,  and  then  absented 
himself,  without  leave,  and  in  violation  of  the  order  of  the 
court,  until  said  trial  ended,  and  has  since,  to  wit,  on  the 
seventh  day  of  April,  1888,  been  tried,  and  adjudged  by  this 
court  in  contempt,  and  fined  for  such  absence,  and  has  paid 
such  fine  and  costs." 

It  was  competent  for  the  court  to  take  judicial  notice  of 
pertinent  facts  connected  with  the  transaction  which  came 
within  the  cognizance  of  his  own  senses.  But  when  the  court 
assumed  to  take  judicial  notice  of  th^  facts  which  formed  the 
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groand  of  a  preyious  proceeding  for  contempt  against  respond- 
ent, and  of  his  being  adjudged  guilty,  we  think  the  court 
erred.  If  the  facts  were  competent  to  be  taken  into  consider- 
ation, which  is,  at  least,  very  questionable,  they  were  the  sub- 
ject of  evidence,  and  could  not  be  judicially  noticed.  Proof 
of  a  previous  like  offense  is  not  competent  evidence  save  in  a 
small  class  of  cases  where  guilty  knowledge  is  a  necessary 
element  to  be  shown  by  the  state,  and  such  proof  was  not 
necessary  in  this  case.  Beyond  this,  the  proceeding  there 
noticed  could  have  been  heard  before  any  other  judge  of  the 
court,  and  had  it  been,  the  impropriety  of  taking  judicial  no- 
tice of  what  was  proven,  and  of  the  result,  would  be  apparent 
to  every  one;  and  it  is  none  the  less  so  from  the  fact  that  the 
proceeding  may  have  been  heard  by  the  judge  who  tried  the 
case  in  review.  The  consideration  of  this  incompetent  matter 
was  calculated  to  have  a  potent  influence  in  determining  the 
sentence  imposed.  In  a  case  where  the  penalty  is  limited  by 
statute,  and  the  sentence  is  the  lowest  allowed  by  law,  and 
where,  upon  the  whole  record,  the  punishment  seems  justi- 
fied, a  reviewing  court  might  not  feel  it  a  duty  to  disturb  the 
judgment  for  an  error  of  the  character  referred  to.  But  in  a 
case  where  the  penalty  is  discretionary,  and  it  appears,  as  in 
this  case,  upon  the  whole  record,  that  the  punishment  is  se- 
vere, and  the  court  cannot  say  that  the  incompetent  matter 
did  not  affect  the  degree  of  punishment  inflicted,  we  feel  com- 
pelled to  reverse  the  judgment,  and  remand  the  cause  for  fur- 
ther proceedings. 
Judgment  accordingly. 

CoHTmFT.  —  Publications  in  newspapen  commenting  npon  proceeding! 
pending  in  oonrt,  which  reflect  upon  the  judge,  jury,  or  parties,  or  impugn 
the  motives  of  the  officers  of  the  court,  with  the  purpose  of  obstructing  or 
impeding  the  administration  of  justice,  constitute  contempt,  which  may  be 
punished  by  attachment:  Nate  to  Uttite  v.  Galloway,  98  Am.  Dec.  416  et  seq. 

Afpsal  in  Cases  or  Contkmpt.  —  The  weight  of  authority  in  the  United 
States  is  in  favor  of  the  rule  that,  where  one  Iiaa  been  fined  or  coiiiinitted 
for  n  oontempt  of  court,  he  can  have  no  appeal,  or  writ  of  error,  habeas 
etrpuM,  or  other  relief,  unless  by  the  express  provisions  of  some  statute:  Note 
4o  Clark  ▼.  People,  12  Am.  Dee.  185;  but  at  page  186  of  that  note  are  coi- 
lectfed  some  cases  in  which  an  appeal  has  been  held  to  lie  from  n  judgment 
of  contempt.   Compare  StaU  v.  Oalloioay,  5  Cold.  32G;  98  Am.  Dec  404,  and 


Wbo  oah  PmiiSH  roR  CoNTBMrr.  —  Only  the  court  in  which  a  oontempi 
b  cwunitted  on  punish  it:  NoU  to  Clark  r.  Pwpk,  12  Am.  Dea  183,  184. 
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Souse  v.  Merchants'   National  Bank. 
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IvsoLTBirr  CoRPORAnoK  OAiiHOT  Prstbb  Onb  Crbditob  to  Anothbb.  ^ 
When  a  corporation,  for  profit,  organized  under  the  laws  of  Ohio,  becooMi 
insolvent  and  ceases  to  carry  on  its  business,  or  farther  pnrsne  the  pioiw 
poses  of  its  creation,  the  corporate  property  coustitntes  a  trost  fund 
for  the  equal  benefit  of  the  corporate  creditors  in  proportion  to  the 
amounts  of  their  respective  claims,  and  it  cannot  then,  by  pledge  or 
mortgage  of  the  property  to  some  of  its  creditors  as  security  for  ante- 
cedent debts,  without  other  consideratioa,  create  Talid  preferences  is 
their  behalf  over  the  other  creditors,  or  over  a  general  asaignmeat 
thereafter  made  for  the  benefit  of  creditors. 

Action  brought  by  the  defendant  in  error  against  the  plain- 
tiff in  error  to  conapel  the  allowance  of  a  claim,  and  to  estab- 
lish the  priority  of  a  certain  mortgage  lien.  It  appearR,  from 
the  facts  found  by  the  court  below,  that  on  the  twenty-third 
day  of  July,  1884,  the  T.  J.  Nottingham  Manufacturing  and 
Supply  Company,  being  insolvent,  resolved  to  make  a  general 
assignment  of  its  property  for  the  benefit  of  its  creditors,  and  to 
give  a  mortgage  on  the  same  property  to  the  plaintiff  below,  and 
other  mortgages  to  other  creditors,  which  mortgages  should 
have  preference  over  the  assignment.  On  the  25th  of  July, 
1884,  the  mortgages  were  executed  and  filed  in  the  recorder's 
office  of  Hamilton  County,  and,  an  hour  or  two  later,  on  the 
same  day,  the  assignment  was  filed  with  the  judge  of  the  pro- 
bate court.  The  assignment  was  made  to  F.  W.  Browne,  but 
he  was  subsequently  removed,  and  George  L.  Rouse  was  ap- 
pointed trustee  to  administer  the  assignment.  Rouse  rejected 
the  claim  of  the  bank,  and  it  brought  this  action  to  compel 
him  to  allow  it.  The  court  below  found  that  the  mortgage  to 
the  bank  was  valid  and  had  a  preference  over  the  assignment 
Other  facts  are  stated  in  the  opinion. 

Lincoln^  Stephens,  and  Lincolny  Watson,  Burr,  and  Livesay^  and 
Albery  and  Albery,  for  the  plaintiff  in  error. 

John  W.  Herrony  for  the  defendant  in  error. 

Williams,  J.  The  general  question  for  decision  in  this  ease 
is,  whether  a  corporation  for  profit,  organized  under  the  laws 
of  this  state,  can,  in  the  disposition  of  the  corporate  property, 
after  it  has  become  insolvent,  and  ceased  to  further  prosecute 
the  objects  for  which  it  was  created,  prefer  some  of  itfl  credi- 
tors over  others. 

The  claim  of  the  plaintiff  in  error  is,  that  when  the  corpo- 
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ration  becomes  insolvent,  and  ceases  to  carry  on  business,  its 
property  and  assets  constitute  a  trust  fund  for  the  benefit  of 
its  creditors,  and  the  directors  in  possession  of  the  corporate 
property,  being  trustees  for  all  the  creditors,  cannot  lawfully 
dispose  of  it  otherwise  than  for  the  equal  benefit  of  all  the  cor- 
porate creditors.  The  defendant  in  error,  on  the  other  hand, 
contends  that  when  not  restricted  by  the  law  of  their  creatioui 
or  prevented  by  the  operation  of  some  bankrupt  or  insolvent 
law,  insolvent  corporations  may,  the  same  as  natural  persons, 
make  preferences  among  their  creditors. 

Decisions  of  courts  will  be  found  maintaining  each  of  these 
diverse  positions.  The  precise  question  has  not  been  decided 
in  this  state,  and  in  view  of  the  conflict  of  authority  elsewhere, 
we  are  at  liberty  to  adopt  that  rule  which  best  harmonizes 
with  the  policy  and  legislation  of  the  state,  rests  upon  the 
Bounder  reason,  as  we  conceive  it  to  be,  and  coincides  with  our 
sense  of  justice  and  right. 

The  right  of  the  individual  debtor  to  prefer  one  creditor  to 
another,  though  at  the  time  insolvent,  rests  upon  his  complete 
dominion  over  and  consequent  unrestricted  power  of  disposi- 
tion of  his  property;  and  the  cases  which  hold  that  insolvent 
corporations  are  entitled  to  make  preferences  among  their 
creditors  attribute  to  them  the  same  unlimited  control  over 
their  property  that  is  possessed  by  individuals  over  theirs.  In 
Cailin  y.  Eagle  Bank  of  New  Haven^  6  Conn.  233,  which  is  the 
leading  case  in  this  country  maintaining  the  right  of  an  in- 
solvent corporation  to  prefer  one  or  more  of  its  creditors  over 
others,  the  decision  is  distinctly  placed  upon  the  ground  that 
the  particular  corporation  was  invested  with  the  control  and 
power  to  dispose  of  the  corporate  property  as  fully  and  to  the 
same  extent  that  natural  persons  have  with  respect  to  their 
property.  Hosmer,  C.  J.,  in  the  opinion  in  that  case,  says: 
"If  the  corporation,  so  far  as  regards  its  right  to  manage  and 
dispose  of  its  property,  has  power  analogous  with  that  which 
is  vested  in  an  individual,  the  plaintiff's  bill  is  wholly  desti- 
tute of  merits The   cases  of  an  individual  and  of  a 

corporation  in  the  matter  under  discussion,  it  appears  to  me, 
are  not  merely  analogous,  but  identical;  and  I  discern  no  rea- 
son for  the  slightest  difference  between  them."  And  again,  he 
says  that  ^*no  express  trust  was  created  on  the  happening  of 
the  bank's  insolvency;  but  the  charter,  on  every  fair  principle 
of  construction,  conferred  on  the  corporation  the  entire  con- 
trol of  its  property,  as  well  after  as  before  this  event 
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The  insolvent  banking  corporation  ia  just  as  much  a  trustee 
of  the  creditors,  and  no  more,  as  the  insolvent  individual  is 
the  trustee  of  his  creditors.  The  relation  of  creditor  and 
debtor  exists  in  both  cases;  but  from  this  relation  no  trust 
arises." 

We  have  not  the  charter  of  the  corporation  in  question  in 
that  case  before  us,  but  we  assume  that  the  learned  judge  was 
correct  in  saying  that,  by  every  fair  construction,  it  conferred 
upon  the  corporation  the  entire  control  of  its  property  after 
its  insolvency;  if  so,  no  fault  need  be  found  with  his  conclo* 
eion,  that  it  might,  like  any  individual,  prefer  some  of  its 
creditors  over  others. 

Corporations  generally  do  not  possess  such  amplified  pow- 
ers, and  especially  those  created  under  the  laws  of  this  state. 
In  this  state,  corporations  have  not  the  same  powers  and 
capacities  as  natural  persons,  but  are  authorised  for  specified 
and  defined  purposes.  They  are  clothed  with  those  attributes 
only  with  which  the  law,  under  which  they  are  created, 
invests  them,  and  can  exercise  no  powers  not  expressly  oon* 
ferred,  or  necessary  to  carry  into  eflect  those  in  terms  granted. 

Since  the  constitution  of  1851,  it  has  been  the  settled  policy 
of  this  state  to  afibrd  adequate  protection  to  the  creditors  of 
corporations.  That  constitution  contains  the  provision  that 
^^  dues  from  corporations  shall  be  secured  by  such  individual 
liability  of  the  stockholders,  and  other  means,  as  may  be  pre- 
scribed by  law;  but  in  all  cases,  each  stockholder  shall  be 
liable,  over  and  above  the  stock  by  him  or  her  owned,  and 
any  amount  unpaid  thereon,  to  a  further  sum,  at  least  equal 
in  amount  to  such  stock."  Legislation,  under  this  constitu- 
tion, has  been  shaped  to  fully  effectuate  the  constitutional 
guaranty.  All  corporations  organized  for  profit  are  required 
to  have  a  capital  stock,  fifty  per  cent  of  which  must  be  sub- 
scribed, and  at  least  ten  per  cent  paid  in,  before  the  organi- 
zation can  be  effected;  and  the  stockholders  are  made  liable, 
in  addition  to  their  stock,  to  an  amount  equal  to  the  stock 
held  by  them,  to  secure  the  payment  of  the  debts  of  the  cor- 
poration. This  liability,  it  has  uniformly  been  held  by  this 
court,  is  a  security  exclusively  for  the  benefit  of  the  creditora 
of  the  corporation,  over  which  the  corporation  has  no  con- 
trol; and,  moreover,  the  security  is  for  the  equal  benefit  of 
all  the  creditors.  The  suit  to  enforce  it  must  be  by  all  the 
creditors,  and  against  all  the  stockholders;  and  no  creditor 
can  acquire  priority  over  the  others  with  respect  to  it;  and 


June,  1889.J    Roubk  v.  Mebchantb'  National  Bank.      647 

while  power  is  conferred  on  corporations  to  reduce  their  capi* 
tal  stock,  it  is  expressly  provided  that  the  rights  of  credi- 
tors shall  not  be  affected,  nor  in  any  way  impaired.  The 
corporate  powers,  business,  and  property  of  the  corporation 
must  be  exercised,  conducted,  and  controlled  by  a  board  of 
directors,  all  of  whom  must  be  stockholders;  and  as  a  still 
further  guaranty  for  creditors,  the  powers  of  corporations 
over  their  property,  its  use  and  disposition,  are  so  circum- 
scribed by  positive  statute  that  no  corporation  can  employ  its 
stock,  means,  assets,  or  other  property,  directly  or  indirectly, 
for  any  other  purpose  whatever  than  to  accomplish  the  legiti- 
mate objects  of  its  creation.  The  extent  of  the  powers  ex- 
pressly conferred  on  them  are,  to  sue  and  be  sued,  contract 
and  be  contracted  with,  and  acquire  and  convey  such  real  and 
personal  estate  as  may  be  necessary  or  convenient  to  carry 
into  effect  the  objects  of  the  incorporation,  to  make  and  use  a 
common  seal,  and  do  all  needful  acts  to  carry  into  effect  the 
objects  for  which  they  are  created.  It  is  obvious  that  the 
corporate  property  cannot  with  propriety  be  said  to  be  owned 
by  the  corporation,  in  the  sense  of  ownership  as  applied  to 
property  belonging  to  natural  persons.  The  latter  may,  with- 
out restriction,  acquire  and  dispose  of  property  for  any  lawful 
purpose,  while  both  the  power  of  acquisition  and  disposition 
of  the  former  are  limited  to  the  special  objects  already  men- 
tioned. The  corporate  property  is  in  reality  a  fund  set  ajmrt 
to  be  used  only  in  the  attainment  of  the  objects  for  which  the 
corporation  was  created,  and  it  cannot  lawfully  be  diverted  to 
any  other  purpose.  As  soon  as  acquired,  it  becomes  impressed 
with  the  character  of  a  trust  fund  for  that  purpose,  and  the 
share-holder  or  creditor  may  interpose  to  prevent  its  diversion 
from  the  objects  of  the  incorporation  injurious  to  him:  Taylor 
on  Private  Corporations,  sec.  34. 

The  custody  and  control  of  the  property,  and  the  manage- 
ment of  the  business  of  the  corporation,  are  confided  to  a  board 
of  directors  chosen  by  the  share-holders.  Into  the  hands  of 
these  officers,  through  whom  alone  corporations  can  act,  the 
share-holders  surrender  their  funds,  and  intrust  the  manage* 
ment  of  the  affairs  and  property  of  the  corporation  to  them. 
A  relation  of  trust  and  confidence,  therefore,  arises  between  the 
stockholders  and  directors  of  a  corporation,  out  of  which  grow 
the  duties  of  the  latter  to  so  administer  the  trust  as  will  best 
promote  the  interests  of  the  former,  to  pay  them  their  appro- 
prists  dividends  from  time  to  time,  and  upon  the  termination 
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of  the  corporation,  to  distribute  to  them  their  respective  Bhares 
of  the  corporate  property,  after  the  payment  of  its  debts  and 
liabilities.  These  duties  are  eminently  of  a  fiduciary  nature. 
It  is  now  so  well  established  as  to  be  no  longer  a  subject  of 
controversy,  that  the  relation  of  trustee  and  cestui  que  truit 
subsists  between  the  directors  and  share-holders.  And  tdnoe 
the  directors,  as  such  trustees,  represent  and  act  for  all  the 
share-holders,  they  cannot  lawfully  favor  any  particular  share- 
holder or  class  of  share-holders;  but  every  authority  and  power 
possessed  by  them  must  be  exercised  for  the  benefit  o£  all 
alike.  Otherwise,  no  corporation  could  endure.  If  the  direc- 
tors and  officers  of  a  corporation  were  allowed,  in  the  conduct 
of  the  business  and  disposition  of  the  property,  to  favor  one  or 
more  share-holders  to  the  detriment  of  the  others,  the  minor- 
ity would  be  the  prey  of  the  majority;  for  it  would  then  be 
within  the  power  of  the  majority  to  combine  and  elect  the 
officers,  who  in  turn  should  manage  tbe  whole  business,  and 
apply  the  wbole  corporate  property  for  the  benefit  of  the  ma- 
jority, and  thus  practically  confiscate  the  entire  property  in- 
terest of  the  minority.  Corporations  would  thus  become  traps 
for  the  unwary,  and  legalized  instruments  of  fraud.  The  doe- 
trine  that  the  directors  are  trustees  for  the  share-holders,  and 
for  the  equal  benefit  of  all,  it  is  obviouSi  is  essential  to  the  ex- 
istence of  corporations. 

But  it  is  the  right  of  the  creditors,  equally  with  the  share- 
holders, to  have  the  corporate  property  applied  to  the  purposes 
for  which  the  corporation  was  created,  and  this  includes  tbe 
payment  of  the  corporate  indebtedness  contracted  in  the  prose- 
cution of  its  business.  The  rights  of  the  creditors  to  the  cor- 
porate property,  so  far  as  it  is  necessary  to  meet  their  demands, 
are  superior  to  those  of  stockholders. 

In  Perry  on  Trusts,  section  242,  the  relative  rights  of  the 
creditors  and  share-holders  are  thus  defined:  '^A  corporation 
holds  its  property  in  trust,  —  1.  To  pay  its  creditors;  and 
2.  To  distribute  to  its  stockholders  pro  rata.  If,  therefore,  a 
corporation  should  dissolve,  and  divide  its  property  among  its 
share-holders  without  first  paying  its  debts,  equity  would  en- 
force the  claims  of  its  creditors  by  converting  all  persons, 
except  bona  fide  purchasers  for  value,  to  whom  the  property 
had  come,  into  trustees,  and  would  compel  them  to  account 
for  the  property  and  contribute  to  the  payment  of  the  debts  of 
the  corporation  to  the  extent  of  its  property  in  their  hands." 

It  is  now  firmly  established  that  the  property  and  assets  of 
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It  corporation  are  a  trust  fund  for  the  payment  of  its  debts, 
especially  in  case  of  its  insolvency.    Since  the  case  of  Wood 
V.  Dummer,  8  Mason,  311,  where  Mr.  Justice  Story  is  said  to 
have  first  formulated  the  doctrine,  it  has  been  generally  ac- 
cepted, and  is  sustained  by  the  highest  authority.     Mr.  Jus- 
tice Swayne  announces  it  with  great  clearness,  in  Sanger  v. 
Upton,  91  a.  S.  56,  60,  as  follows:  "The  capital  stock  of  an 
incorporated  company  is  a  fund  set  apart  for  the  payment  of 
its  debts.     It  is  a  substitute  for  the  personal  liabilities  which 
subsist  in  private  copartnerships.    When  debts  are  incurred, 
a  contract  arises  with  the  creditors  that  it  shall  not  be  with- 
drawn or  applied,  otherwise  than  upon  their  demands,  until 
sach  demands  are  satisfied.    The  creditors  have  a  lien  upon 
it  in  equity.     If  diverted,  they  may  follow  it  as  far  as  it  can 
be  traced,  and  subject  it  to  the  payment  of  their  claims,  ex- 
cept as  against  holders  who  have  taken  it  bona  fide  for  a  valu- 
able consideration,  and  without  notice.    It  is  publicly  pledged 
to  those  who  deal  with  the  corporation  for  their  security."    In 
Curran  v.  State  ofArkansaSy  15  How.  312,  Mr.  Justice  Curtis  said 
on  this  subject:  '^The  capital  and  debts  of  banking  and  other 
moneyed  corporations  constitute  a  trust  fund  and  pledge  for 
the  payment  of  its  creditors  and  stockholders,  and  a  court  of 
equity  will  lay  hold  of  the  fund,  and  see  that  it  be  duly  col- 
lected and  applied."     And  in  Upton  v.  Tribilcock^  91  U.  S.  45, 
47,  Mr.  Justice   Hunt  thus  lays  down  the  doctrine:    '^The 
capital  stock  of  a  moneyed  corporation  is  a  fund  for  the  pay- 
ment of  its  debts.     It  is  a  trust  fund,  of  which  the  directors 
are  the  trustees.    It  is  a  trust  to  be  managed  for  the  benefit 
of  its  share-holders  during  its  life,  and  for  the  benefit  of  its 
creditors  in  the  event  of  its  dissolution.    This  duty  is  a  sacred 
one,  and  cannot  be  disregarded.     It  violation  will  not  be  un- 
dertaken by  any  just-minded  man,  and  will  not  be  permitted 
by  the  courts."    The  doctrine  is  sustained  by  many  authori- 
ties: 2  Story's  Bq.  Jur.,  sec.  1252;  Pomeroy's  Bq.  Jur,  sec. 
1046;  Taylor  on  Private  Corporations,  sees.  654,  655;  Hay- 
wood V.  Lincoln  Lumber  Co.,  64  Wis.  639.    It  was  held  by  this 
court  as  early  as  Taylor  v.  Miami  Exporting  Co.,  5  Ohio,  165, 
22  Am.  Dec.  785,  where  the  opinion  of  Mr.  Justice  Story  in 
Wood  V.  Dummer,  supra,  is  quoted  with  approbation;  and  it 
is  more  distinctly  announced  in  the  later  case  of  Ooodin  v. 
Cincinnati  etc.  Canal  Co.,  18  Ohio  St.  182,  98  Am.  Dec.  95, 
where  it  is  said  to  be  ''  well  settled  that  the  property  of  a  cor- 
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poration  is  a  trust  fund  in  the  hands  of  its  directors  far  the 
benefit  of  ite  creditors  and  stockholders.'' 

It  being  established  that  the  corporate  property  is  a  tmst 
fund  for  the  benefit  of  the  corporate  creditors,  it  followa  that 
after  the  insolvency  of  the  corporation  is  ascertained^  and  the 
objects  of  ite  creation  are  no  longer  pursued,  the  managing 
board  of  directors  then  having  the  custody  of  the  property 
become  tmstees  thereof  for  the  creditors;  and  this  relation 
necessarily  forbids  any  discrimination   between   the  ba[iefi- 
ciaries  in  the  distribution  or  application  of  the  fond.     The 
due  execution  of   the  trust  demands  absolute  impartiality 
toward  the  cestui  qu$  IrustenL    They  must  be  treated  alike, 
and  no  preference  can  be  made  among  them,  without  a  direct 
violation  of  the  duties  arising  from  the  relation.    It  would 
seem  clear  that  if  the  corporate  property  constitutes  a  fund 
for  the  creditors,  it  is  as  much  so  for  one  creditor  as  tar 
another,  and  that  the  directors  in    possession  are  without 
authority  to  dispose  of  it  in  disregard  of  the  rights  of  any 
creditor.    They  can  no  more  discriminate  between  creditors 
in  such  case  than  they  could  before  the  insolvency  of  the  cor- 
poration between  the  share-holders.     The  objects  for  which 
the  corporation  was  created  being  no  longer  prosecuted,  and 
the  occasion  for  the  exercise  by  the  board  of  directors  of  the 
power  of  control  and  disposition  of  the  property  for  such  pur- 
pose having  ceased,  there  remains  no  purpose  to  which  its  as- 
sets can  lawfully  be  devoted,  except  to  the  payment  of  the 
debts.    In  equity,  the  corporate  property  becomes  the  property 
of  the  creditors,  and  their  equities  are  equal.    Every  creditor, 
who  became  such  by  parting  with  his  money,  property,  or 
other  thing  of  value  to  the  corporation,  contributed  to  the 
accomplishment  of  its  purposes,  and  augmented  its  corporate 
fund;  and  when  the  fund  is  no  longer  demanded  for  the  pur- 
poses of  the  corporation,  the  rights  of  the  creditors  become 
fixed  instantly  and  equally;  for  each,  having  contributed  to 
the  common  fund,  has  an  interest  in  it,  in  proportion  to  his 
claim,  equally  with  every  other  creditor.     This  interest  is 
sometimes  called  the  equitable  lien  of  the  creditor  on  the  cor- 
porate property,  which  enables  him  to  follow  it,  even  after  it  • 
has  left  the  hands  of  the  directors,  wherever  it  can  be  found, 
except  in  the  possession  of  bona  fide  purchasers  for  value,  and 
subject  it  to  the  payment  of  the  corporate  indebtedness.    It 
would  seem  to  result  as  a  necessary  consequence  that  insol- 
vent corporations  which  have  ceased  to  carry  on  business  can- 
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not,  hy  pledge  or  mortgage  of  the  corporate  property  to  some 
of  the  creditors,  in  payment  or  security  of  antecedent  debts, 
irithont  other  consideration,  create  valid  preferences  in  their 
faTor  oyer  others;  and  this  is  the  view  maintained  by  the  more 
recent  writers  on  the  subject 

In  the  last  edition  of  Taylor  on  Private  Corporations,  it  is 
Baid:  **  When  corporations  become  insolvent,  the  duty  of  the 
directors  toward  its  creditors  becomes  even  stricter  and  more 
imperative;  for,  under  such  circumstances,  the  righte  of  credi- 
tors are  paramount,  and  it  has  become  probable  that  they  will 
be  somewhat  damaged;  and  the  plain  duty  of  directors,  who 
control  the  funds  from  which  corporate  debts  are  paid,  is  to 
aee  that  the  loss  is  as  small  as  possible.  Moreover,  since, 
npon  the  insolvency  of  the  corporation,  the  rights  of  unsecured 
creditors  are  equal,  it  would  seem  to  be  unlawful,  even  in  the 
absence  of  a  statute  expressly  forbidding  it,  for  directors  to 
make  preferences  among  them'':  Sec.  759.  And  in  section 
668,  it  is  further  said:  ^'  To  allow  an  insolvent  corporation  to 
make  an  assignment  of  its  property,  giving  preferences  to  a 
portion  of  its  creditors  over  the  others,  is  unjust  as  well  as 
utterly  repugnant  to  the  doctrine  that  corporate  property  is  a 
trust  fund,  on  the  credit  of  which  persons  contract  with  the 
corporation.  If  such  property  constitutes  such  a  fund,  it  is 
clearly  held  in  trust  for  the  benefit  of  one  creditor  just  as  much 
as  another,  and  to  prefer  one  creditor  to  another  is  evidently 
beyond  the  authority  of  the  trustee.  This  view  is  far  from 
being  unsupported  by  direct  authority.'' 

Mr.  Morawets,  in  his  excellent  work  on  private  corporations, 
referring  to  the  cases  which  hold  that  corporate  preferences 
are  valid,  says:  — 

**  This  doctrine,  in  the  opinion  of  the  writer,  is  wholly  inde- 
fensible on  principle.  The  capital  provided  for  the  security  of 
the  creditors  of  a  corporation  is  a  fund  held  for  the  benefit  of 
all  the  creditors  equally.  That  the  unsecured  creditors  of  a 
corporation  are  entitled  to  an  equal  distribution  of  the  com- 
mon security  has  often  been  recognized  by  the  courts  of  equity 
in  adjusting  the  rights  of  creditors  among  themselves,  and  in 
relation  to  the  company's  share-holders.  After  a  corporation 
has  become  insolvent,  and  has  ceased  to  carry  on  business,  the 
rights  of  its  creditors  become  fixed.  If  a  corporation,  whose 
assets  are  not  sufficient  to  satisfy  all  of  its  creditors  in  full, 
can  prefer  certain  creditors,  leaving  others  unpaid,  this  must 
be  by  virtue  of  a  power  reserved  by  implication  to  the  com- 
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pany  and  its  agents.  But  this  power  nannot  jusUj  be  in* 
eluded  in  the  general  powers  of  management  which  a 
corporation  must  necessarily  possess  over  its  property,  in 
order  to  carry  on  its  business  and  further  the  purposes  for 
which  the  company  was  formed.  The  purposes  of  a  corpora- 
tion are  not  furthered  in  any  manner  by  giving  it  or  its  agents 
the  power,  after  the  company  has  become  insolvent,  and  has 
ceased  to  carry  on  business,  and  after  its  share-holders  have 
lost  their  interests  in  the  corporate  estate,  to  prefer  a  portion 
of  the  creditors,  according  to  interest  or  mere  whim,  and  to 
pay  their  claims  in  full,  leaving  the  others  wholly  without  re- 
dress. The  doctrine  that  an  insolvent  corporation  may  prefer 
certain  creditors  at  the  expense  of  others  seems  to  have  been 
first  started  in  CaUin  v.  EagU  Bank^  6  Conn.  233, — a  case  in 
which  the  fundamental  rule  that  the  assets  of  an  insolvent 
corporation  constitute  a  trust  fund  pledged  for  the  security  of 
creditors  was  denied.  It  is  a  doctrine  which  is  at  variance 
with  the  whole  theory  of  the  law  concerning  the  rights  of  credi- 
tors of  insolvent  corporations,  and  is  contrary  to  the  plainest 
principles  of  justice  ":  2  Morawetz  on  Corporations,  sec.  803. 

And  in  a  very  recent  work  on  insolvent  corporations  it  is 
said:  *^The  practical  working  of  the  rule  sustaining  corporate 
preferences  is  monstrous.  The  unpreferred  creditors  have  only 
a  myth  or  shadow  left  to  which  resort  can  be  had  for  payment 
of  their  claims;  a  soulless,  fictitious,  unsubstantial  entity  that 
can  be  neither  seen  nor  found.  The  capital  and  assets  of  the 
corporation  —  the  creditor's  trust  fund  —  may,  under  this  rule, 
be  carved  out  and  apportioned  among  a  chosen  few,  usually  the 
family  connections  or  immediate  friends  of  the  officers  making 
the  preference.  This  rule  of  law  is  entitled  to  take  precedence 
among  the  many  reckless  absurdities  to  be  met  with  in  cases 
afi*ecting  corporations,  as  being  a  manifest  travesty  upon  natu- 
ral justice":  Wait  on  Insolvent  Corporations,  sec.  162.  "Else- 
where we  have  deprecated  the  right,  which  is  recognized  in  a 
number  of  cases,  of  insolvent  corporations  to  make  preferential 
assignments.  It  would  seem  to  be  an  idle  waste  of  words  to 
designate  the  capital  and  assets  of  a  corporation  as  a  trust 
fund  for  the  benefit  and  security  of  creditors  in  the  event  of 
dissolution  or  insolvency,  if  one  of  the  first  principles  of  the 
law  of  trusts — equality  of  distribution — could  be  openly  vio- 
lated, and  the  efiFects  of  the  bankrupt  company  apportioned 
among  a  favored  few":  Id.,  sec.  654. 

Without  extending  the  discussion,  wo  are  of  opinion  that 
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when  a  corporation  for  profit,  organized  under  the  laws  of  this 
state,  becomes  insolvent,  and  ceases  to  carry  on  its  business  or 
further  pursue  the  purposes  of  its  creation,  tbe  corporate  prop- 
erty constitutes  a  trust  fund  for  the  equal  benefit  of  the  corpo- 
rate creditors,  in  proportion  to  the  amounts  of  their  respective 
claims;  and  that  it  cannot  then,  by  pledge  or  mortgage  of  the 
property  to  some  of  its  creditors  as  security  for  antecedent 
debts,  without  other  consideration,  create  valid  preferences  in 
their  behalf  over  the  other  creditors,  or  over  an  assignment 
thereafter  made  for  the  benefit  of  creditors. 

Instead  of  the  individual  liability  of  tbe  stockholders  being 
a  ground  of  objection  to  this  conclusion,  it  furnishes  an  addi- 
tional reason  in  its  support.    It  is  well  settled  that  the  corpo- 
rate property  is  the  primary  fund  for  the  payment  of  the  debts 
of  the  corporation,  and  the  statutory  liability  of  the  stock- 
holder is  a  security  to  be  resorted  to  only  when  the  payment 
of  its  debts  cannot  be  enforced  against  its  property;  and  it  was 
held  in  Harpold  v.  Stohartj  46  Ohio  St.  897,  that  stockhold- 
ers who  have  assigned  their  stock  to  an  insolvent  assignee  are 
liable  only  for  such  portion  of  the  debts  existing  while  they 
were  such  stockholders  as  is  equal  to  the  proportion  which 
their  stock  bears  to  the  stock  held  by  all  stockholders  liable 
for  the  same  debts.    Admit  the  power  of  the  board  of  direc- 
tors of  an  insolvent  corporation  to  make  preferences  Umong  its 
creditors,  and  it  must  follow  that  they  may  prefer  any  they 
choose  to  select  for  that  purpose.    This  would  be  wholly  in- 
consistent with  the  trust  relation  subsisting  between  the  di- 
rectors and  share-holders;  for  since  different  stockholders,  or 
classes  of  stockholders,  may  be  liable  for  different  debts,  and 
not  all  for  the  same  debts,  if  the  directors  could  apply  the  cor- 
porate property  to  some  of  its  debts,  leaving  others  entirely 
unprovided  for,  they  would  be  at  liberty  to  select  the  debts  for 
which  particular  stockholders  alone  were  liable,  and  appropri- 
ate all  of  the  property  to  their  satisfaction,  leaving  the  other 
stockholders  to  respond  to  the  full  extent  of  their  statutory 
liability  for  the  remaining  debts.    Tbe  directors  would  in  this 
way  be  enabled  to  apply  the  whole  corporate  property  to  their 
own  exoneration. 

Whether  an  insolvent  corporation,  which  is  still  a  going 
concern,  and  in  good  faith  engaged  in  the  prosecution  of  its 
business,  may  borrow  money,  or  contract,  or  procure  an  ex- 
tension of  other  bona  fide  indebtedness,  and  convey  or  pledge 
the  corporate  property  in  security  thereof,  is  a  question  not 
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inyolved  in  thia  case,  and  upon  which  we  here  express  no 
opinion. 

It  appears,  from  the  finding  of  facts  in  this  eaao,  that  the 
directors  of  the  corporation  declared  its  insolvency,  and  di- 
rected by  the  same  resolution  the  execution  of  an  asBignment 
for  the  benefit  of  its  creditors,  and  of  the  preferential  mort- 
gages to  the  bank,  and  other  creditors.  It  does  not  ai^war 
that  there  had  been  any  agreement  between  the  mortgagees 
and  the  corporation  that  such  mortgages  should  be  given,  mnr 
that  they  were  given  for  any  other  consideration  than  the  an- 
tecedent indebtedness  of  the  corporation  to  the  creditors  re* 
ceiving  them.  Being  merely  voluntary  mortgages  to  secure 
pre-existing  debts,  without  other  consideration,  they  cannot 
prevail  against  the  equitable  rights  of  the  corporate  creditors: 
Lewis  V.  Andersorif  20  Ohio  St.  281. 

Counsel  have  argued  at  length,  and  with  great  ability,  an- 
other question  sufficiently  raised  on  the  record,  and  that  is* 
whether,  in  view  of  the  facts  found  by  the  court  below  that 
the  execution  of  the  assignment  for  the  benefit  of  creditors, 
and  the  preferential  mortgages,  was  directed  by  the  same 
resolution,  and  were  in  fact  executed  at  the  same  time,  the 
several  instruments  may  not  be  treated  as  constituting  to- 
gether an  assignment  in  trust,  with  intent  to  prefer  the  mort- 
gagees, and  so  inure  to  the  equal  benefit  of  all  creditors.  The 
determination  of  this  question  not  being  necessary  to  the  de- 
cision of  the  case,  no  opinion  is  expressed  upon  it. 

Other  questions  presented  in  the  argument,  and  considered 
by  the  court,  do  not  call  for  further  report. 

No  serious  objection  is  made  here  to  so  much  of  the  judg- 
ment of  the  court  below  as  establishes  the  amount  of  the 
plaintiff's  claim,  and  requires  the  assignee  to  allow  the  same 
in  the  administration  of  his  trust,  and  to  that  extent  the  judg- 
ment is  affirmed.  But  the  judgment  establishing  the  validity 
of  the  mortgage,  and  giving  it  priority  over  the  assignment, 
is  reversed,  and  judgment  will  be  entered  upon  that  branch  of 
the  case  for  the  trustee. 

Judgment  accordingly. 

CoaroKATioys.  —  Tlie  capital  stock  of  a  corporation,  indudiiig  unpaid  tub- 
■criptioiis  thereto,  conatitate  a  trust  fond  for  the  benefit  of  the  oorporation 
ereditors:  Manhall  Fwndry  Co.  ▼.  KilUan,  99  N.  C.  601;  S  Am.  St  Rep. 
699;  Thompdon  v.  Beno  Sav,  Bank,  19  Not.  103;  3  Am.  St.  Rep.  797,  and 
note  808-SlO.  Bat  in  Sweeney  v.  Orape  Sugar  Co.,  30  W.  Va.  443.  8  Am. 
St.  Rep.  88,  it  wm  decided  that  the  assets  of  an  insolvent  eorporatioa  are 
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not  a  tnut  fund,  but  that  creditors  of  the  corporation  might  eecnre  prefer* 
cnoee  therein  by  obtaining  liens  by  judgments  or  otherwise.  And  in  OatrreU 
V.  BurUugicn  Fiow  Co,,  70  Iowa,  697,  59  Am.  Rep.  401,  where  a  debt  of  a 
•or{M>ration  beyond  the  limit  prescribed  by  its  charter  was  held  by  its  direc- 
ton,  and  they  in  good  faith  took  a  mortgage  on  the  corporation  property  for 
•ecnrity,  it  was  held  that  the  mortgage  gave  them  preference  over  other 
creditm»  erett  though  the  corporation  was  insolvent  when  the  mortgage  wm 
tftkoB;  Wt  see  note  to  same  case,  citing  oases  holding  the  oontntf/  doctrine. 
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Ckbck  Patablb  to  KoN-Kzi8TiKa  PsRsoN  NOT  Tbcatid  a»  Patabu  to 
BsABBR  WHSN.  —  The  doctrine  which  treats  a  check  or  bill  mads  pay- 
able to  a  fictitions  person  or  order  as  one  made  payable  to  bearer,  and 
so  negotiable  without  indorsement^  applies  only  where  it  is  so  drawn 
with  the  knowledge  of  the  parties.  It  does  not  apply  to  a  check  made 
payable  to  a  non-existing  person  or  order,  the  drawer  of  which  has  been 
induced  by  the  fraad  of  a  third  person  to  so  draw  it,  in  the  belief  that 
the  payee  was  a  real  person,  and  intending  that  payment  should  be  made 
to  such  person.  Where,  therefore,  a  bank  depositor  is,  by  the  fraud  of 
a  third  person,  induced  to  draw  his  check  on  the  bank  payable  to  a  non- 
existing  person,  or  order,  in  ignorance  of  the  fact,  and  intending  no  fraud, 
the  bank  has  no  right  to  pay  the  check  and  charge  the  amount  to  the  de- 
positor upon  its  being  presented  by  such  third  person  indorsed  by  him 
and  purporting  to  be  indorsed  by  the  person  named  therein  as  payee. 

Bank  ib  Boumd  to  Satisfy  Itsslv  ov  Gxmuinxmxbs  ov  iMDOBSKMKfiiT  on  a 
chock  made  payable  to  a  certain  person  or  order;  and  the  fact  that  the 
drawer  of  a  check,  acting  in  good  faith,  makes  it  payable  to  a  certain 
person  or  order,  supposing  there  is  such  a  person,  when  in  fact  there  is 
not,  does  not  excuse  it  for  paying  the  check  to  a  fraudulent  holder  upon 
nay  leas  precautions  than  if  it  had  been  made  payable  to  a  real  person. 

Action  brought  by  Kate  S»  D.  Armstrong  against  the  Pom- 
•roy  National  Bank,  to  recover  the  sum  of  $460,  due  her  upon 
a  deposit  which  she  had  made  with  the  bank.  The  facta  are 
stated  in  the  opinion. 

E.  A.  OfUhriey  for  the  plaintiff  in  error. 

F,  C  RusseUj  for  the  defendant  in  error, 

HiNSHALL,  C.  J.  This  case  is  in  its  general  features  anal- 
ogous to  that  of  Dodge  v.  National  Exchange  Bank^  20  Ohio  St. 
234,  6  Am.  Rep.  648,  and  should,  as  we  think,  be  ruled  by  it. 
There  a  paymaster  of  the  United  States,  who  kept  his  account 
at  the  bank,  drew  his  check  on  the  bank  in  payment  of  an  in- 
debtedness of  the  United  States  to  Frederick  B.  Dodge,  and 
delivered  it  to  the  person  who  presented  ihe  certificate,  he 
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representing  himself  to  be  Dodge.  This  representation  was 
false,  and  the  person  making  it  was  a  thief.  Being  a  stranger 
to  the  paymaster,  he  at  first  refused  to  pay  the  claim  to  him, 
but  oh  his  assuring  him  that  he  could  identify  himself  at  the 
bank,  the  paymaster  drew  the  check  payable  to  Dodge  or  or- 
der, and  delivered  it  to  the  person  presenting  the  certificate. 
The  amount  of  the  check  was  paid  him  by  the  bank  on  his 
representing  himself  to  be  Dodge,  and  indorsing  the  check  in 
that  name.  The  bank  had  no  knowledge  of  what  had  trans- 
pired prior  to  the  presentation  of  the  check  for  payment,  and 
supposed  it  was  paying  it  to  the  right  person.  In  deciding 
the  case,  the  court  laid  down  the  following  principles:  — 

^'  1.  The  duty  of  a  banker  is  to  pay  the  checks  and  bills  of 
his  customer,  drawn  payable  to  order,  to  the  person  who  be- 
comes holder  by  a  genuine  indorsement;  and  he  cannot  charge 
him  with  payments  made  otherwise,  unless  the  circumstances 
amount  to  a  direction  from  the  customer  to  the  banker  to  pay 
the  paper  without  reference  to  the  genuineness  of  the  indorse- 
ment, or  are  equivalent  to  a  subsequent  admission  that  the 
indorsement  is  genuine,  in  reliance  on  which  the  banker  is 
induced  to  alter  his  position. 

^^  2.  When  there  is  no  fraud  or  special  understanding  be- 
tween the  banker  and  his  customer,  the  liability  of  the  banker 
for  paying  a  check  upon  a  forged  indorsement  cannot  be 
affected  by  conduct  of  the  customer  in  drawing  the  check,  of 
which  the  banker  had  no  notice." 

The  case  was  again  brought  to  this  court  upon  a  question 
of  evidence,  and  was  assigned  to  and  disposed  of  by  the  first 
commission,  which,  after  a  full  and  careful  re-examination, 
approved  and  followed  the  former  decision;  and  the  principles 
announced  in  the  case,  after  such  careful  consideration,  must 
determine  this  one. 

By  the  fraud  of  one  Grimes,  the  plaintiff  was  induced  to 
purchase  a  note  that  had  no  real  existence,  as  a  security.  She 
is  found  by  the  court  to  have  been  ordinarily  careful  and  pm* 
dent  in  the  transaction,  but  was  deceived.  She  supposed  that 
she  was  purchasing  a  valid  security  belonging  to  a  man,  as 
represented  by  Grimes,  by  the  name  of  William  Brown,  and 
for  whom,  as  be  represented,  he  was  acting  as  agent,  and  gave 
to  the  assumed  agent  for  Brown  a  check  for  the  amount, 
payable  to  Brown,  or  his  order.  Now,  it  is  evident,  both  upon 
reason  and  the  authority  of  the  previous  decisiona,  that  the 
circumstances  under  which  the  plaintiff  was  induced  to  gife 
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the  check,  even  though  calculated  to  arouse  suspicion  on  her 
party  cannot  modify  the  duty  required  of  the  bank  in  the  mat- 
ter of  paying  or  not  paying  the  check.    It  is  not  claimed  that 
the  bank  had  any  knowledge  of  how  or  under  what  circum- 
stances Grimes  had  obtained  the  check,  and  there  is  no  find- 
ing of  any  such  course  of  dealing  between  the  bank  and  the 
plaintiff  as  would  have  authorized  it  to  depart  from  the  gen- 
eral  duty  of  a  bank  in  paying  the  checks  of  its  customers, 
drawn  payable  to  a  certain  person  or  order.    It  was  its  duty 
to  pay  to  the  person  named,  or  his  order,  and  to  withhold  pay- 
ment until  it  was  satisfied,  both  as  to  the  identity  of  the  payee 
and  the  genuineness  of  his  signature:  Morse  on  Banking,  sec. 
474;  JRobarU  v.  Tucker^  16  Q.  B.  560,  per  Maole,  J.,  at  p.  578. 

It  is  found  that  the  bank  made  the  usual  inquiries  respect- 
ing the  identity  of  Qrimes,  and  in  other  respects  was  ordi- 
narily careful  and  prudent  in  relation  to  the  transaction;  but 
this  most  be  taken  in  connection  with  the  further  fact  that 
Grimes  was  not  the  payee  of  the  check,  and  that  his  indorse- 
ment, without  the  genuine  indorsement  of  the  payee,  could 
confer  no  title  upon  the  holder  of  the  check,  or  any  interest  in 
ity  as  against  the  drawer.    ^'  There  is  no  doubt,"  says  Lord 
Kenyon  in  TaUoch  v.  Harris^  8  Term  Rep.  181,  ^'  but  that  the 
indorsee  of  a  bill  of  exchange,  payable  to  order,  must,  in  de- 
riving his  title,  prove  the  handwriting  of  the  first  indorser": 
See  Mead  v.  Yaung^  4  Id.  28, 80;  2  Parsons  on  Notes  and  Bills, 
695.    The  indorsement  on  the  check,  purporting  to  be  that  of 
the  payee,  Brown,  had  been  placed  there  by  Qrimes,  and  was 
either  a  forgery  or  a  fraud,  and,  for  the  purposes  of  this  case, 
it  is  not  material  which  it  is  termed.    As  to  it,  the  bank  acted 
upon  the  representations  of  Grimes,  and  did  not  otherwise 
know  whether  it  was  genuine  or  not.    As  said  in  Dodge  v. 
National  Ezch.  Bankj  80  Ohio  St.  1:  '*The  rightful  possession 
of  a  check  by  no  means  carries  with  it  or  implies  a  right  to 
demand  or  receive  payment  of  it  without  the  genuine  indorse- 
ment of  the  person  to  whose  order  it  is  made  payable";  and  if 
a  banker  accept  or  undertake  to  pay  a  check,  ^*  he  must  see  to 
it,  at  his  peril,  that  he  pays  according  to  the  terms  of  the  order, 
and  to  the  party  named  therein,  or  to  one  holding  it  under  the 

genuine  indorsement  of  such  payee And  this  is  true, 

whether  the  defendant  exercised  the  degree  of  caution  which 
bankers  usually  do  in  such  cases,  or  noL  The  question  is, 
Was  the  check  paid  to  the  party  to  whom,  by  its  terms,  it  was 
made  payable?''    Therefore  the  court  rightly  concluded,  as  a 
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qaestioii  ct  law,  firom  fhe  facts  feuiid,  that  the  payment  ef  ttit 
eheck  hy  the  defendant  was  not  authorised  by  the  plaintifl^ 
and  that  it  could  not  rightly  be  charged  to  her  acooani. 

The  Caet  that  the  check  was  made  payable  to  a  person  thst 
had  no  existence  does  not  alter  the  rights  of  the  plaintiff  as 
against  the  bank,  for  she  supposed  that  Brown  was  a  real  per* 
son,  and  intended  that  payment  should  be  made  to  sack 
person.  The  doctrine  that  treats  a  check  or  bill  made  pay* 
able  to  a  fictitious  person  as  one  made  payable  to  bearer,  and 
so  negotiable  without  indorsement,  applies  only  where  it  is  so 
drawn  with  the  knowledge  of  the  parties:  Tadock  y.  JIarrit,  S 
Term  Rep  174,  180;  Vere  y.  LewU,  8  Id.  182;  Minet  r.  Gibmm, 
3  Id.  481;  in  Uie  House  of  Lords  on  error,  Oib$on  y.  Jfttiet,  1 
H.  Black.  669;  CoUu  y.  EmeU,  1  Id.  8}8;  Gibson  y.  HtmUr^  S 
Id.  187. 

The  doctrine  that  a  bill  payable  to  a  fictitious  person  or 
order  is  equiyalent  to  one  payable  to  bearer  had  its  origin  in 
these  cases,  which  all  grew  out  of  bills  drawn  by  Levisay  A 
Co.,  bankrupts,  payable  to  a  fictitious  person  or  order,  and 
were  accepted  by  Gibson  &  Co.;  but  it  will  be  noticed  that 
the  holding  in  each  case  was  upon  the  express  ground  that 
the  acceptor  knew,  at  the  time  of  his  acceptance,  that  the  bill 
was  payable  to  a  fictitious  person;  and  but  for  this  fiact^  the 
fictitious  indorsement  would  haye  been  held  to  be  a  forgery, — 
some  of  the  judges  expressing  a  doubt  whether  it  was  not  so^ 
although  its  character  was  known  to  the  acceptor:  8  Term 
Rep.  181.  These  cases  wOl  be  found  reyiewed  in  a  note  to 
Bennett  y.  FarreUj  1  Camp.  180.  It  was  held,  in  this  case,  that 
a  bill  made  payable  to  a  fictitious  person  or  order  is  neither 
payable  to  the  order  of  the  drawer  or  bearer,  but  is  completely 
yoid.  But  in  an  addendum  to  the  case,  at  page  180  c  of  the 
report,  Lord  EUenborough  observes  that  this  holding  must  be 
taken  with  this  qualification:  ^'Unless  it  can  be  shown  that 
the  circumstance  of  the  payee  being  a  fictitioos  person  was 
known  to  the  acceptor."  The  rule,  with  this  qualification,  is 
stated  as  the  law  in  Byles  on  Bills,  78.  See  also,  to  the  same 
effect,  Forhee  y.  Eepy,  21  Ohio  St.  483;  1  Randolph  on  Com- 
mercial  Paper,  sees.  162-164;  2  Parsons  on  Notes  and  Bills, 
691,  and  note  a.  Mr.  Daniel,  in  his  work  on  negotiable  in* 
struments,  section  189,  states  the  rule  to  be  general,  but,  as 
shown  by  Mr.  Randolph,  the  cases  do  not  bear  out  the  text: 
1  Randolph  on  Commercial  Paper,  sec.  164,  note  4.  And, 
upon  principle,  we  do  not  see  how  the  law  could  be  held  to  be 
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<iUMrw]M.  For  if  the  fiotatioiu  cbaract^r  of  the  payee  is  on* 
known  to  the  drawer^  wboerer  indones  the  paper  in  that 
name,  with  intent  to  defrand,  perpetrates  a  forgery,  and  the 
indorsMnent  is  void,  a  general  intent  to  defraud  being  snffi- 
eient  to  oonstitnte  the  offense. 

The  ease  of  Lane  y.  KreUe^  22  Iowa,  899,  is  not  in  point; 
far  there  the  note  was  made  payable  to  a  flctitiocis  person  ''or 
bearer,''  and  passed  by  delivery  without  indorsement.  The 
ease  of  FhiUip$  y.  Im  Thwm,  114  Bng.  Com.  L.  694,  cited  by 
the  learned  jndge,  is  clearly  distinguishable  from  the  ease 
befcre  ns.  There  the  signature  of  the  drawer,  as  well  as  the 
indorsement,  was  a  forgery;  but  the  defendant,  the  acceptor, 
was  held  liable,  because  the  plaintiff  discouuted  the  paper, 
relying,  in  good  faith,  upon  the  acceptance  of  the  defendant 
The  case  was  finally  disposed  of  on  a  case  stated,  reported  in 
L.  R.  1  Com.  P.  463.  The  ground  of  the  decision  appears 
firom  the  following  observations  of  Keating,  J.,  page  472:  ''I 
think,  upon  the  facts  stated  in  this  special  case,  that  it  was 
not  competent  to  the  defendant  to  deny  the  genuineness  of 
this  bill.  He  knew  that  the  plaintiffs  were  willing  to  advance 
money  upon  the  bill  only  upon  his  vouching,  by  his  accept- 
ance of  it,  the  authenticity  of  the  drawing.  His  acceptance 
amounted  to  a  representation  to  the  plaintiffs,  which  enabled 
the  person  representing  Plana  to  obtain  money  from  the  plain- 
ti£b  an  the  bill."  The  decision  in  this  case  simply  followed 
a  well-recognized  principle  in  the  law  of  notes  and  bills.  It 
is  thus  stated  by  Mr.  Smith:  '^Though  the  drawer's  signature 
be  forged,  the  drawee,  if  he  accepts  the  bill,  is  bound  to  pay 
it,  provided  it  be  in  the  hands  of  a  holder  bona  fide  and  for 
value;  for  the  drawee's  acceptance  admits  the  drawer's  hand- 
writing to  be  genuine":  Smith's  Mercantile  Law,  884.  Now, 
Mrs.  Armstrong  can  in  no  way  be  said  to  have  affirmed,  by 
any  act  of  hers,  that  the  indorsement  upon  the  check  was  gen- 
uine, for  there  was  no  indorsement  on  it  when  it  left  her  hands. 

The  case  of  Rogere  v.  Warej  2  Neb.  29,  cited  by  counsel  for 
defendant  in  error,  does  not  support  his  contention.  The  case 
of  Oh  v.  FowUtj  81  Kan.  478,  47  Am.  Rep.  501,  was  rested 
upon  a  number  of  grounds;  and,  in  so  far  as  it  may  have  been 
OD  the  ground  that  a  note  made  payable  to  a  fictitious  person 
or  order  is,  in  effect,  payable  to  bearer,  irrespective  of  the 
knowledge  of  the  maker,  it  simply  follows  the  authority  of  1 
Daniel  on  Negotiable  Instruments,  section  189,  which,  we  have 
diown,  is  not  borne  out  by  the  cases  relied  on. 
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If  the  drawer  of  a  check,  acting  in  good  faith,  makes  it  pay* 
able  to  a  certain  person  or  order,  supposing  there  is  such  per> 
son,  when  in  fact  there  is  none,  no  good  reason  can  be  perceived 
why  the  banker  should  be  excused  if  he  pay  the  check  to  a 
fraudulent  holder  upon  any  less  precautions  than  if  it  had 
been  made  payable  to  a  real  person;  in  other  words,  why  he 
should  not  be  required  to  use  the  same  precautions  in  the  one 
case  as  in  the  other;  that  is,  determine  whether  the  indorse- 
ment is  a  genuine  one  or  not.    The  fact  that  the  payee  is  a 
non-existing  person  does  not  increase  the  liability  of  the  bank 
to  be  deceived  by  the  indorsement    The  fact  is,  that  an  ordi- 
narily prudent  banker  would  be  less  liable  to  be  deceived  into 
a  mistaken  payment  by  a  fictitious  indorsement  such  as  this 
was  than  by  a  simple  forgery.    The  determination  of  the 
character  of  any  indorsement  involves  the  ascertainment  of 
two  things:  1.  The  identity  of  the  indorser;  and  2.  The  genu- 
ineness of  his  signature;  and  no  careful  banker  would  pay 
upon  the  faith  of  the  genuineness  of  any  name,  until  he  had 
fully  satisfied  himself  both  as  to  the  identity  of  the  person 
and  the  genuineness  of  his  signature.    Now,  a  careful  banker 
may  be  deceived  as  to  the  signature  of  a  person  with  whose 
identity  he  may  be  familiar;  but  he  is  less  liable  to  be  de- 
ceived where  both  the  signature  and  the  person  whose  signa- 
ture it  purports  to  be  are  unknown  to  him.    In  making  the 
inquiry  required  in  such  case  to  warrant  him  in  acting,  he 
will  either  learn  that  there  is  no  such  person,  or  that  no  credi- 
ble  information  can  be  obtained  as  to  his  existence,  which, 
with  an  ordinarily  prudent  banker,  would  be  the  same  as 
actual  knowledge  that  there  is  no  such  person,  and  he  would 
withhold  payment,  as  he  would  have  the  right  to  do  in  such 
case.    But  still,  if  he  should  be  deceived  as  to  the  existence 
of  the  person,  he  would,  nevertheless,  require  to  be  satisfied  as 
to  the  genuineness  of  the  signature.    Of  this,  however,  he 
could  not  be  through  his  skill  in  such  matters,  and  on  which 
bankers  ordinarily  rely,  for  he  would  be  without  any  standard 
of  comparison,  and  he  could  have  no  knowledge  of  the  hand- 
writing of  the  supposed  person,  for  there  is  no  such  person. 
8o  that,  if  he  acts  at  all,  it  must  be  upon  the  confidence  he 
may  place  in  the  knowledge  of  some  other  person,  and  if  he 
choose  to  act  upon  this,  and  make  instead  of  withholding  pay- 
ment, he  acts  at  his  peril,  and  must  sustain  whatever  loss  may 
ensue.    It  is  a  saying  frequently  repeated  in  The  Doctor  and 
Student,  that  ^he  who  loveth  peril  shall  perish  in  it**    In 
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other  words,  where  a  person  has  a  safe  way,  and  abandons  it 
for  one  of  xincertaintyy  he  can  blame  no  one  but  himself  if  he 
meets  with  misfortune. 

The  ease  of  VagUano  Broihen  y.  Bank  of  England^  recently 
decided  in  England  by  the  court  of  appeal,  23  Q.  B.  Div.  243, 
and  called  to  my  attention  since  the  above  opinion  was  writ- 
ten, fully  supix>rts  the  conclusion  we  have  reached. 

Judgment  of  the  circuit  court  reversed,  and  that  of  the  com- 
mon pleas  affirmed. 


Patmbr  ov  FoBOiD  CmKna  in  made  at  the  risk  of  him  who  payai 
V^fU  to  NtUkmU  Park  Bank  r.  Seaboard  Batik,  11  Am.  8t.  Rep.  616. 

Am  to  how  Fab  Bahss  ibs  Bouxd  to  Know  Iitdobssmbnts,  and  their 
HabQity  for  paying  eheeks  apon  which  indortemente  haTe  been  forged:  Levf 
▼•  Book  f^  Amuka.  2A  La.  Ann.  220;  13  Am.  Bep.  124;  SwmOi  NaUonai 
T.  Cock,  78  Pa.  St.  48S|  IS  Am.  Rep.  761,  and  note  762;  Wtbk  ▼.  Otr^ 
Bmk,  78  N.  T.  4S4|  29  Am.  Rep.  176. 
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Appeal  of  Fulmbb. 

tm  PBUNSTLTAVIA  BtAXU,  9LI 

CiMnvAiror  —  AooommNO  betwAbn  Tbnaxib  ih  Oomnnr.— At 

tanaala  in  common  of  an  opened  and  dereloped  ■late  qnany,  tha  omi- 
penaation  whioh  the  tenant  ont  of  poeMMion  is  entitled  to  leeaiw  fnm 
the  tenant  in  poeeeseion  taking  oat  elate  is  to  be  meanued  by  the  maikil 
Talne  of  the  slate  in  plaoe^  or  in  a  state  of  natnre;  this  being  tbe  vafaie 
of  the  royalty  or  slate-leave  which  can  be  obtained  for  the  pnrilofs  eC 
temoring  and  mannfaotnring  the  slate  nndsr  the  droomstaaoes  «f  the 


Bill  in  equity  for  ad  accounting  on  bebalf  of  a  tenant  in 
common  ont  of  possesBion,  as  against  the  tenant  in  poBsesdoo, 
and  removing  slate  from  a  quarry  owned  by  them  in  common, 
of  the  quantity  and  value  of  the  slate  removed,  and  also  an 
accounting  for  all  rents  and  profits  received  or  made  from  the 
exclusive  use,  occupancy,  and  enjoyment  of  the  common  prop- 
erty; and  also  for  general  relief.  The  appellant  aaaigna  emr 
in  the  decree  of  the  court  of  common  pleas. 

Edward  Harvey,  for  the  appellant. 

R.  E.  Wright,  for  the  appellee. 

Green,  J.  There  is  but  a  single  and  very  narrow  qnestioD 
for  decision  in  this  case.  It  is  agreed  on  both  sides  that  the 
defendant  shall  account  to  the  plaintiff  for  the  value  of  the 
slate  in  place.  But  in  the  determination  of  what  was  the  value 
of  the  slate  in  place,  the  master  adopted  one  method  and  tho 
court  another.  The  master  held  thai  the  value  of  the  slate  on 
the  bank,  less  the  cost  of  mining  and  putting  it  therei  with  a 
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margin  tar  a  fair  and  reasonable  profit  to  the  operator,  repre* 
•ented  the  value  el  the  elate  in  place,  and  therefore  charged  the 
defendant  with  the  valnation  thus  produced.  The  court,  how- 
ever, held  that  the  value  of  the  royalty  or  slate-leave  which 
eould  be  obtained  for  the  privilege  of  removing  and  manufac- 
turing the  slate  was  the  true  representative  of  the  value  of  the 
«late  in  place,  and  therefore  reversed  the  finding  of  the  master, 
and  charged  the  defendant  upon  the  latter  principle.  The  dif- 
ference in  the  resulting  figures  is  very  considerable,  and  only 
one  of  the  two  methods  can  be  correct. 

The  act  of  April  26, 1850,  Pamph.  Laws,  578,  which  subjects 
tenants  in  common  in  possession  of  mineral  lands  to  account- 
ability to  their  co-tenants  for  minerals  taken  out,  provides  only 
that  the  sum  which  ''may  be  justly  and  equitably  due''  shall  be 
ascertained  and  paid.    This  language  is  perhaps  sufficiently 
general  to  give  rise  to  different  views  as  to  what  sum  it  is  that 
^  may  be  justly  and  equitably  due''  in  any  given  case,  and  the 
flolution  of  the  question  depends  somewhat  upon  the  circum- 
stances of  the  particular  case,  and  somewhat  upon  the  true 
character  of  the  relation  existing  between  the  parties.    If  the 
relation  were  one  of  partnership,  of  course  the  accounting 
partner  would  be  responsible  for  whatever  profit  he  might 
realise  out  of  his  dealing  with  the  partnership  property.    In 
that  view  of  the  case  the  master's  measure  of  liability  would 
be  certainly  correct  in  any  event,  and  doubtless  a  still  more 
rigid  accounting  than  he  applied  would  have  to  be  enforced. 
But  the  relation  of  tenants  in  common  of  land  is  not  in  any 
sense  a  relation  of  partnership.   The  tenant  in  possession  may 
lawfully  remain  in  possession,  and  may  take  minerals  or  other 
valuable  products  for  his  own  advantage.    His  ownership  is 
such  that  he  cannot  take  his  own  share,  without  also  at  the 
same  time  and  by  the  same  act  taking  the  share  of  his  co- 
tenant.    But  in  mining  operations  there  is  always  more  or  less 
expense  and  risk  which  must  necessarily  be  incurred  by  the 
person  who  conducts  them.    The  tenant  out  of  possession  in- 
curs none  of  the  risk  or  expense  when  the  mining  operations 
are  conducted  exclusively  by  the  tenant  who  is  in  possession. 
Nevertheless,  he  is  entitled  to  be  compensated  for  the  appro- 
priation by  his  co-tenant  in  possession  for  his  proportion  of  the 
mineral  taken  by  the  latter,  whether  the  appropriation  be 
profitable  or  otherwise  to  the  taker. 

This  view  of  the  subject  simplifies  and  narrows  the  scope  of 
ilM  uiquiry.  For  the  thing  taken  is  mineral  in  plaoSi  as  it  li< 
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in  ft  state  of  nature.  It  is  this  of  which  the  tenant  oat  of  poe- 
lession  is  deprived,  and  it  is  this  for  which  he  ought  to  be 
compensated.  Where  the  mineral  land  has  ncTer  been  de- 
Teloped,  and  no  mines  or  quarries  have  been  opened,  the  fiur 
market  value  of  the  mineral  in  place,  which  would  be  the 
value  of  the  privilege  of  removing  it,  in  view  of  all  its  special 
droumstances,  would  represent  the  true  measure  of  compen- 
sation to  the  owner.  So,  too,  if  the  land  were  fully  developed 
and  mines  or  quarries  opened,  and  all  the  expenses  incurred 
which  enable  the  operator  to  proceed  at  once  to  the  taking  of 
the  mineral,  the  vfdue  of  the  mineral  in  place,  ready  to  be 
taken,  would  be  enhanced  by  these  considerations,  and  the 
price  of  the  privilege  of  taking  it  in  such  circumstances  would 
also  represent  the  measure  of  compensation.  It  is  manifest 
that  in  conducting  this  inquiry  in  a  litigated  case  regard 
should  be  had  to  all  the  circumstances  of  the  particular  cBBt, 
and  the  evidence  should  be  directed  to  the  special  instance  of 
the  mine  or  quarry  in  question. 

A  reading  of  the  testimony  taken  before  the  master  shows 
that  this  is  precisely  what  was  done  in  the  present  case.  On 
the  part  of  the  defendant  a  number  of  witnesses,  all  of  them 
having  competent  knowledge  of  the  property,  and  being 
themselves  engaged  in  the  same  business,  and  thoroughly 
qualified  to  speak  of  the  value  of  the  privil^;e  of  removing 
the  slate  from  this  particular  quarry,  testified  to  thdr  opinion 
of  the  value  of  that  privilege  as  represented  by  a  fixed  price 
for  the  several  kinds  of  slate  produced.  They  took  into  theit 
view  all  the  circumstances  of  advantage  and  disadvantage  in 
mining,  preparing,  and  marketing  the  slate  taken,  and  ex* 
pressed  their  results  in  definite  figures.  Reviewing  carefully^ 
and  as  we  think  correctly,  the  whole  of  this  testimony,  the 
learned  court  below  determined  upon  certain  values  for  school- 
slate,  roofing-slate,  and  mantel  and  blackboard  stock  taken 
out,  and  embodied  them  into  a  resulting  decree,  the  funda- 
mental idea  of  which  was,  that  they  represented  the  royalty  or 
slate-leave  at  which  the  quarry  could  have  been  let  For  the 
legal  correctness  of  this  treatment  of  the  subject,  the  case  of 
NeeVs  Appeal,  3  Pa.  St.  66,  was  referred  to,  and  it  appears  to 
support  the  reasoning  of  the  court  and  the  defendant's  conten- 
tion. We  think,  moreover,  it  is  the  just  and  equitable  method 
of  determining  the  value  of  the  slate  in  place,  when  compensa- 
tion for  its  removal  is  claimed  by  a  tenant  out  of  possessioD 
against  a  co-tenant  in  possession. 
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The  learned  master  reached  a  different  conclusion  as  to  the 
manner  of  determining  the  value  of  the  slate  in  place,  influ'* 
enced  largely  by  the  decision  of  this  court  in  the  case  of  CoU' 
man*B  Appeal^  62  Pa.  St  252.  An  examination  of  that  case, 
however,  proves  that  it  was  altogether  exceptional  in  its  char* 
acter,  and  was  expressly  limited  to  the  particular  facts  under 
consideration.  The  general  principles  stated  in  the  opinion 
are  in  entire  harmony  with  the  views  herein  expressed.  Thus 
Mr.  Justice  Sharswood,  in  delivering  the  opinion,  said:  '^The 
Talue  of  the  ore  in  place  is  therefore  the  only  just  basis  of 
account  That  is  the  same  as  the  value  of  the  ore-leave;  that 
is  what  the  right  to  dig  and  take  the  ore  is  worth."  He  then 
inquires:  **  But  how  is  the  value  of  the  ore-leave  to  be  ascer- 
tained?" He  proceeds  to  review  the  special  facts  of  the  case, 
and  says  that  the  value  of  the  ore  at  the  pit's  mouth  depends 
upon  its  quality,  its  proximity  to  the  furnace  where  it  is  to  be 
used,  and  the  means  of  transportation;  that,  in  addition  to 
this,  the  price  of  the  ore-leave  will  be  influenced  by  the  ex- 
pense and  risk  of  mining;  that  the  price  paid  for  ore-leave  in 
other  mines  affords  no  criterion  for  this;  that  no  sales  of  Corn- 
wall ore-leave  had  ever  been  made,  and  that  no  evidence  was 
given  before  the  master  as  to  what  ore-leave  fix>m  this  bank 
would  have  commanded  on  the  market  He  adds  that  the 
master  arrived  at  the  value  of  the  ore  in  place  by  ascertaining 
its  value  at  the  pit's  mouth  and  then  deducting  from  that  the 
cost  of  mining,  and  says:  ''We  cannot  see  that  under  all  the 
circumstances  any  more  just  and  equitable  mode  could  have 
been  adopted."  But  he  takes  care  to  say  further:  '^  We  do  not 
mean  to  say  that  it  would  hold  in  any  other  case  than  the  one 
now  before  the  court;  certainly  not  where  the  mining  is  ex- 
pensive and  hazardous But  the  case  of  the  Cornwall 

ore-banks  is  very  different  and  very  peculiar.  Very  little  out- 
lay of  capital  was  required.  The  wages  of  day-laborers,  and 
the  pick-ax  and  shovel,  with  occasional  charges  of  powder  for 
blasting,  made  up  all  that  was  provided.  The  returns  were 
immediate;  the  ore  was  removed  to  be  used  or  sold  as  soon  as 
loosened.  No  personal  skill  or  superintendence  by  the  tenants 
in  common  was  shown,  and  whatever  was  necessary  was 
hired  and  allowed  in  the  cost  of  mining."  The  whole  ten- 
dency  of  the  opinion  was  to  show  that  there  was  no  substantial 
difference  between  the  value  of  the  ore  in  place  and  its  value 
at  the  pit's  mouth,  except  the  mere  cost  of  digging  and  of  re- 
moving it  from  the  one  place  to  the  other.    This,  added  to  the 
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(aet  thai  theie  neyer  had  been  any  sake  of  ore-Iaaire  at  the 
Cornwall  banka,  and  no  proof  of  the  opinions  of  ezperta  aa  to 
what  auch  ore-leave  was  worth,  impelled  the  adoption  of  the 
principle  upon  which  the  value  of  the  ore-leaye  waa  deter- 
mined. There  was  in  £act  no  other  method  which  could  ha?e 
been  adopted  in  that  case  under  the  evidence  on  the  record. 

In  the  present  case,  it  is  only  necessary  to  note  the  fad  that 
abundant  evidence  was  given  as  to  the  value  of  the  royalty  or 
slate-leave  in  this  particular  quarry  by  very  experienced  per* 
sons  who  knew  it  well,  and  had  long  been  engaged  in  the  same 
business;  and  the  further  fact  that  the  value  d  the  al&te  on 
the  bank  included,  in  addition  to  the  cost  of  severance  and  re- 
moval, the  cost  also  of  splitting,  dressing,  and  piling  the  roofing- 
slate,  and  q>litting  the  school-slate  and  mantel  and  black- 
board stock.  In  addition  to  this,  personal  skill  and  superin- 
tendence were  required.  As  to  the  roofing-slate,  the  whole 
profit  of  manufacture  thus  enters  into  its  cost  on  the  hank, 
and  a  portion  of  that  profit  enters  into  the  cost  of  the  school- 
slate  and  other  stock.  It  follows  that,  if  the  method  adopted 
by  the  master  is  pursued,  the  plaintiff  would  recover,  in  addi- 
tion to  the  real  value  of  the  slate  in  place,  a  share  of  the  profits 
of  carrying  on  the  business  without  being  subject  to  the  risks 
or  possible  losses  which  might  accrue,  and  this  we  think  would 
not  be  just  and  equitable.  The  amounts  allowed  by  the  court 
are  very  fair  and  liberal  to  the  plaintiff,  under  all  tho  evidence^ 
and  he  has  no  just  cause  of  complaint. 

The  case  of  Ege  v.  KUU,  84  Pa.  8t  888,  was  not  a  proceed- 
ing between  tenants  in  common,  but  an  action  of  trespass  ka 
mesne  profits,  and  therefore  a  rather  more  stringent  rule  of 
accounting  would  be  applicable  to  its  facts.  But,  in  addition 
to  that  consideration,  it  was  a  case  of  iron-ore  mining,  and 
came  practically  within  the  exceptional  doctrine  of  Colsmaa'a 
Appealy  <upra,  which  it  simply  followed.  That  doctrine,  how- 
ever, as  we  have  seen,  has  no  general  application,  and  is  not 
controlling  in  cases  circumstanced  like  the  present. 

The  decree  of  the  court  below  is  affirmed,  and  appeal  die* 
missed,  at  the  cost  of  the  appellant 


Oo-TxirAHor — Aooomrroie  BxrwxKi  tbx  Oo-^nmAins.  -- Wb«e  one  tn> 
ant  in  common  ooonpiet  and  cnltiTatea  the  common  oatate  to  tlie  azeliision 
of  hia  co-tonanta,  they  may  caU  him  to  an  aoconnting  for  their  ahare  of  renti 
and  proflta:  BirdT.  Bird,  16  Fl*.  424;  21  Am.  Rep.  296;  Kmm  t.  CommeU^ 
26  Minn.  222;  SSAm.  Bap.  466;  Anmlfr.  JhSammrt,  26  a  a  467;  4  A:b^ 
St.  Rep.  728^  aMi note;  BoUmMi^r.  BMma^,  «7  Ho.  628;  10  Am.  81  Bii^ 
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n9;  note  to  &r%  T.  JWmi;  78  Am.  Dm  M5-M8.  B^  «b«  oonnm  tew, » 
OD-teDMil  ia  not  answerable  except  for  rente  and  profite  bj  him  raeeiTed.  Bte 
htm  n  perfect  right  to  poasen,  oociipy,  caltiyate,  and  make  profite  oat  of  tlM 
lands  of  the  oo-tonancy»  and  to  retain  snch  profite  when  made^  prorided  he 
does  net  oneti  er,  after  deauu&d,  exolndo^  his  oo-tenante  from  possneniien  and 
the  right  te  make  profite  also:  Freemen  on  Cotenancy  and  Fartitioi^  secib 
S74-S76b 
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[1S8  PaiiiisTLyA.KiA  Sr^n,  IM.] 

Vnouosvos— Iiinmncnovfl.  — In  an  action  to  reoorer  damagae  for  faijnrj 
from  an  engine,  the  jnry  is  properly  instmcted  that  **  the  burden  was  on 
plaintiff  te  show  a  negligent  act  of  the  defendant  which  was  the  proxi- 
mate cense  of  the  injory  **;  and  that  ''nnless  the  omissien  te  haTc  npla*- 
teim  etected  axonnd  the  engine  was  tlie  proximate  oanae  of  the  injnryt" 
the  plaintiff  coold  not  recover.  It  was  also  held  proper,  in  this  case,  to 
refnse  te  charge,  the  CTidenoe  being  conflicting,  ''  ^t  there  is  no  eri- 
dence  in  this  case  that  the  omission  te  erect  the  platform  was  the  prood* 
mate  canse  of  the  injury." 

PLiADnro  AHD  PRACfua—  iMtnuonom.  — -  Whirb  SnDurcn  n  Gohiuov- 
nOp  the  jnry  shonld  not  be  instmcted  that  the  Tcrdict ''  mnsi  be  lor  the 
defendant.** 

VnoiJoniroB— LiABUXTT  vxom  XTanro  D'atctvrm  MAGHnrntT.  —  While,  as 
a  general  rule,  an  employee  who  oontinnes  te  nse  machinery  which  he 
knows  te  be  dangerons  takes  npon  himself  the  risk  of  any  accident  that 
magr  residt  therefrom,  atiU,  if  snch  employee,  in  pnrsoanoe  of  the  prom* 
tee  of  his  employer  to  remedy  the  defect,  and  when  the  risk  is  not  snch 
as  to  threaten  immediate  dMiger,  oontinnes  in  his  employment^  and  te 
injnredv  without  fault  on  his  part,  the  employer  is  liable. 

Ca0K  to  recover  damagee  for  pergonal  injuries  resulting  fix>m 
negligence.  Hughes  was  employed  to  run  an  engine  for  Brown- 
fleld,  and  it  was  his  duty  to  test  the  temperature  of  the  journals, 
and  especiallj  the  crank-pin  of  the  piston  on  the  engine  every 
few  minutes.  This  crank-pin  was  five  feet  from  the  floor, 
while  Hughes  was  five  feet  four  inches  in  height,  and  from  the 
peculiar  way  in  which  the  foundation  of  the  engine  was  built, 
it  was  necessary  for  him  to  lean  over  eight  or  nine  inches  in 
tasting  the  crank-pin,  and  while  so  engaged,  though  there  was 
a  guard-rail  three  and  one  half  feet  high  around  the  engine, 
his  hand  was  caught  and  crushed  in  the  machinery  of  the 
engine.  Hughes's  evidence  tended  to  show  that,  several  times 
before  the  accident,  he  had  called  the  attention  of  Brownfield 
and  his  superintendent  to  the  necessity  of  a  platform  about  the 
engine,  and  had  requested  them  to  build  it  This  they  prom- 
ised to  do  if  Hughes  would  continue  in  his  employment    The 
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parties  mentioned  denied  the  promise,  and  sought  to  show  that 
the  engine  was  properly  constructed  and  set  up,  and  that  build- 
ing such  a  platform  about  it  would  render  it  dangerous.  Ver- 
dict and  judgment  for  plaintiff,  and  plaintiff  in  error  takes  a 
writ  of  error  to  this  court 

If.  Hampton  Todd^  for  the  plaintiff  in  error. 

D.  Webster  Dougherty^  for  the  defendant  in  error. 

Sterrett,  J.  This  case  was  submitted  to  the  joiy  in  a 
voluminous  charge  of  eighteen  printed  pages,  wherein  their 
attention  was  called  to  the  facts  which  it  was  claimed  the  evi- 
dence tended  to  establish,  as  well  as  the  principles  of  law  ap- 
plicable thereto.  The  jury  by  their  verdict  found  that  the 
injury  complained  of  resulted  from  defendant's  neglect  of 
duty,  and  that  plaintiff  below  was  not  guilty  of  contributory 
negligence.  It  would  be  a  waste  of  time  to  review  either  the 
evidence  or  the  principles  of  law  applicable  to  the  case.  The 
fieicts  which  the  former  tended  to  prove  have  been  settled  by 
the  verdict,  and  as  to  the  latter,  they  have  been  so  well  aet- 
tled  by  repeated  decisions  of  this  court  that  discussion  of  them 
is  unnecessary. 

There  is  no  complaint  as  to  the  admission  or  rejection  of 
evidence;  but  it  is  claimed  the  evidence  was  insufficient  The 
last  specification  of  error  is  to  the  refusal  of  the  court  below 
to  instruct  the  jury  that,  under  the  evidence,  their  verdict 
''must  be  for  the  defendant"  From  a  careful  perusal  of  the 
testimony  submitted  to  us,  we  think  the  court  was  clearly 
right  in  refusing  to  so  instruct  the  jury.  The  evidence,  whidi 
was  somewhat  conflicting,  was  quite  sufficient  to  carry  the  case 
to  the  jury  on  the  questions  of  negligence  and  contributory 
negligence  involved  in  the  issue. 

Nor  was  there  any  error  in  the  refusal  of  the  court  to  chargei 
as  further  requested  by  defendant  below,  vis.:  ^There  is  no 
evidence  in  this  case  that  the  omission  to  erect  the  platform 
was  the  proximate  cause  of  the  injury."  The  facts  upon 
which  that  question  depended  were  solely  for  the  detenninar 
tion  of  the  jury,  and  were  properly  submitted  to  them.  In 
bis  fifth  and  sixth  points,  defendant  below  requested  the 
learned  judge  to  charge  as  follows,  on  the  subject  of  proximate 
cause:  *^The  burden  is  on  the  plaintiff  to  show  a  negligent  act 
of  the  defendant  which  was  the  proximate  cause  of  the  injury, 
and  failing  to  do  so,  the  verdict  should  be  for  defendant";  and 
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^QDless  the  omission  to  have  a  platform  erected  around  the 
engine  was  the  proximate  cause  of  the  injury,  the  plaintiff  can- 
not recover."  Both  of  these  propositions  were  affirmed,  and 
the  jury  must  have  found  that  the  omission  to  have  the  plat- 
form erected  around  the  engine  was  in  fact  the  proximate 
cause  of  the  injury.  In  view  of  the  fact  that  there  was  abun- 
dant evidence  of  such  omission  on  the  part  of  defendant,  it 
would  have  been  error  to  withdraw  the  question  from  the  jury. 
The  sixth  and  seventh  specifications  are  not  sustained. 

The  subjects  of  complaint  in  the  first  and  second  specifica- 
tions, respectively,  are  portions  of  the  general  charge.  We 
fail  to  discover  any  error  in  either  of  these  excerpts,  especially 
when  they  are  considered,  as  they  should  be,  in  connection 
with  other  parts  of  the  general  charge. 

The  learned  judge's  answer  to  the  points  recited  in  the  third 
and  fourth  specifications  of  error,  when  considered  in  connec- 
tion with  what  he  said  on  the  same  subject  in  the  body  of  his 
charge,  is  substantially  correct.  As  a  general  rule,  it  is  true 
that  an  employee  who  continues  to  use  a  machine  which  he 
knows  to  be  dangerous  takes  upon  himself  the  risk  of  any  ac- 
cident that  may  result  therefrom;  but  that  principle  has  its 
qualifications,  one  of  which  is,  that  if  the  employee,  in  pursu- 
ance of  the  promise  of  his  employer  to  remedy  the  defect,  and 
the  risk  be  not  such  as  to  threaten  immediate  danger,  con- 
tinue in  his  employment  and  be  injured,  without  fault  on  his 
party  the  employer  may  be  liable.  That  exception  to  the  gen- 
eral rule  is  recognized  in  several  oases,  among  which  is  Pai- 
tenon  v.  PitUburg  etc.  R.  R.  Co.j  76  Pa.  St.  894,  18  Am.  Rep. 
412,  in  which  it  is  said:  "But  when  the  servant,  in  obedience 
to  the  requirement  of  the  master,  incurs  the  risk  of  machinery, 
which,  though  dangerous,  is  not  so  much  bo  as  to  threaten 
immediate  injury,  or  where  it  is  reasonably  probable  it  may 
be  safely  used  by  extraordinary  caution,  the  rule  is  different 
In  such  case  the  master  is  liable  for  a  resulting  accident." 
The  facts  of  the  present  case,  we  think,  fairly  bring  it  within 
that  exception  to  the  general  rule. 

The  fifth  specification  of  error  is  not  sustained.  The  answer 
therein  complained  of  is  free  from  error.  There  appears  to  be 
nothing  in  the  record  that  requires  a  reversal  of  the  judgment. 

Judgment  afKrmed.  

NwiiJ«nici  n  Always  a  Qunnoir  of  Fact  for  the  Jury  when  thtrt  it 
a  mbstaatial  oonfliet  in  the  evidence  with  respect  thereto:  TtiUrom  ▼•  8L 
Jmtpkele.  iTy  Ox,  98  Ho.  74;  U  Am.  St  Bep.  617,  end 
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OomBonroaar  KMUom<»of  m  plaintiff  nmrt  1m  the  pRndmate 
Ua  injuiM  bafara  it  wiU  tw  a  Moovary  by  him:  Didbo*  t.  BoiR 
Pft.  8t  421;  10  Am.  St.  Bap.  BO,  and  aota;  oompafa  Wmir.  Wmrd^  77 
1S8;  14  Am.  St  Rap.  884^  and  aota  S86^  887,  for  iaitanaaa  ^ 
aanaa  of  injuriaa. 

BuBDnr  ov  Pxoov  ni  NwuonraB  Oaoi  ia  «pon  Ida  wka  aU^aa 
gaaoa:  BkmtAard t.  Lai$  8hom  §le.B^p  Ox*  1S6  HL  416;  •  Am.  8L  Bap.  OQ^ 
and  particularly  note  637,  638. 

MikarxR  AND  SxBTAMT.  — A  aarraat  who  naaa  »  delMivo  iBatrmaaol^ 
after  having  complained  to  hb  maatar  aa  to  ita  anfitaaaa  aad  dafaotab  loly^ 
upon  the  maatar'a  promiaa  to  foraiah  a  batter  aad  aoitaUe  inaferuneiit^  oaa 
reoorar  damagea  for  injuriaa  raaolting  from  the  oaa  of  aoeh  inifmmamti 
AwOem  Katmu  S*$  Oa.  w.  Onbet.  41  Kan.  747;  IS  Am.  8k  Bap.  880;  attta 
to  EkknMmd  ate.  i^V  Osi  ▼•  NwwaUt,  10  Id  88ft. 
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HMUomos  OF  MiKOR— Pbbbiuicptioh.— A  boy  thirtaoi  yaais  aad 
months  old  haa  not  attained  an  age  when  sufficient  oapaotty  to  bo 
Bible  of  danger  and  to  avoid  it  is  presumed. 

OumiBUTORT  NaouoBNOi  Of  MuiOR  Bmplotu. — Tha  oapadty  of  a 

employee  aged  thirteen  years  aad  foor  montlks  is  the  maaanra  of  liia  lo- 
aponsibility ;  and  if  he  has  not  the  abili^  to  foresee  and  avoid  tha  daagsr 
to  which  he  may  be  ezpoaed,  n^ligenca  will  not  be  impntad  to  him  if  ha 
unwittingly  exposes  himself  to  danger,  but  his  employer  will  be  bald 
answerable. 

OovTRiBUTORT  KiGUoxHOi  OF  MwoR  BMFL0irxi-~Qvi8noir  voB  Jury.  — 
Whan  employee  aged  thirteen  yeara  and  four  man  tha  ia  ehaifad  with 
oontributory  negligence,  the  queation  aa  to  whether  ha  had  aoffioiant  aa* 
derstanding  to  comprehend  and  guard  against  tha  peril  ha  waa  ia  ia  lor 
tha  jury  under  all  of  the  circumstances  of  the 


Tbebpasb  by  a  minor  employee  aged  thirteen  years  and 
four  months  to  recover  damages  for  personal  injariea  sua- 
tained  through  the  negligence  of  defendants.  Verdict  for 
plaintiff.    Defendant  assigns  error. 

Thomas  Learning^  Jr.^  for  the  plaintiffs  in  error. 

Au/iM  E.  Shafley  and  EUi$  Ame9  Ballard^  for  the  defendant 
in  error. 

McCoLLUM,  J.  There  was  abundant  evidence  to  carry  this 
case  to  the  jury  on  the  question  of  the  alleged  negligence  of 
the  defendants  in  failing  to  provide  a  reasonably  safe  elevator 
for  the  uses  required  of  the  one  on  which  the  plaintiff  waa  in- 
jured. This  elevator  was  constructed  for  the  purpose  of  oai^ 
lying  freight.    Two  sides  of  it  were  without  guards  of  any 
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descriptioD.  It  ran  in  an  aperture  the  eidee  of  which  were 
ten  and  a  half  inches  distant  from  the  platform,  and  into 
which,  at  each  floor,  nnbeveled  sills  projected  eight  and  three 
quarter  inches.  It  was  operated  by  the  defendants  for  the 
doable  purpose  of  transporting  their  freight  and  their  em- 
ployees. From  thirty  to  one  hundred  delivery-boys  were  re- 
qnired  to  use  it,  in  entering  and  departing  from  the  basement 
of  the  building,  where  they  were  stationed,  and  in  passing 
from  the  basement  to  the  upper  floors  in  the  performanoe  of 
the  tasks  assigned  them.  A  number  of  persons  acquainted 
with  the  construction  and  use  of  elevators  testified  that  this 
was  not  a  reasonably  safe  one  for  the  transportation  of  these 
boys,  and  this  evidence  was  not  answered.  An  unBUccessful 
attempt  was  made  by  the  defendants  to  show  that,  in  estab- 
lishments like  theirs,  freight-elevators  were  generally  used  as 
this  was;  but  there  was  no  efibrt  to  prove  that  it  was  proper 
and  safe  to  so  use  them.  Certainly,  upon  this  evidence,  the 
court  could  not  say  that  the  defendants  had  discharged  their 
whole  duty,  and  were  guiltless  of  negligence  in  the  particular 
complained  of. 

It  is  claimed,  however,  that  the  plaintifif's  own  negligence 
contributed  to  his  injury,  and  prevents  a  recovery,  and  that 
the  court  should  have  so  instructed  the  jury.  But  it  must  be 
borne  in  mind  that  this  plaintifl*  had  not  attained  the  age 
when  sufficient  capacity  to  be  sensible  of  danger  and  to  avoid 
it  ia  presumed:  Nagle  v.  Alleghany  etc.  R.  R.  Co.^  88  Pa.  St 
85;  82  Am.  Rep.  413.  A  boy's  capacity  is  the  measure  of  his 
responsibility;  and  if  he  has  not  the  ability  to  foresee  and 
avoid  the  danger  to  which  he  may  be  exposed,  negligence  will 
not  be  imputed  to  him,  if  he  unwittingly  exposes  himself  to 
it:  Philadelphia  etc.  Ry  Co.  v.  Hassard,  75  Pa.  St.  367;  Cris- 
sey  y.  HeetonviUe  etc.  Ry  Co.y  75  Id.  86.  When  an  infant  who 
has  not  reached  the  age  of  discretion  is  charged  with  concur- 
rent negligence,  it  becomes  important  to  inquire  if  he  had 
sufficient  understanding  to  comprehend  and  guard  against  the 
peril  he  was  in;  and  this  matter  is  ordinarily  to  be  consid- 
ered by  the  jury,  in  connection  with  the  other  circumstances 
of  the  case,  and  under  proper  instructions  from  the  court.  It 
is  true  that  in  Honor  v.  Albrightony  93  Id.  475,  it  was  said 
that  *'the  conduct  of  the  boy  presented  a  case  of  contributory 
negligenoe*';  but  there  is  nothing  in  the  report  of  the  case  to 
indicate  that  the  question  raised  here  was  suggested  or  con- 
aidered;  and  as  it  was  distinctly  ruled  that  the  defendants 
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had  discharged  their  whole  duty  to  the  plaiDtiff,  and  the  act 
which  constituted  the  alleged  negligence  was  that  of  a  fellow- 
servant,  it  was  unnecessary  to  inquire  into  the  conduct  or 
ability  of  the  plaintiff,  as  affecting  his  right  to  recover.  The 
decision  in  Miller  v.  RaiirocLd  Co.^  2  Pa.  Sup.  Ct.  Dig.  57,  was 
by  a  divided  court,  and  within  the  rule  laid  down  in  Nugle  v. 
Alleghany  etc.  R.  R.  Co.^  supra.  In  the  present  case,  it  was 
proper  and  important  to  consider  the  plaintiff's  own  testimony 
as  to  his  knowledge  of  the  elevator,  and  the  danger  to  which 
he  was  exposed  when  riding  upon  it;  but  this,  we  think,  was 
for  the  jury,  in  connection  with  the  other  evidence. 

We  are  of  opinion  that  the  question  of  the  alleged  contribu- 
tory negligence  of  the  plaintiff  was  not  a  question  of  law  Cor 
the  court,  but  of  fact  for  the  jury,  and  that  it  was  properly 
submitted. 

Judgment  affirmed. 

Nbouokmob  or  IWAim.  — Hie  mis  of  oontribatory  n^ligeiioo  b  not  to 
bo  applied  againal  ohildren  m  it  applies  against  adnlti.  Childmi  mut  vm 
ordinary  oare  to  eeoape  injury;  bnt  ordinary  eare  in  ohildren  is  that 
which  ohildren  of  the  same  age^  of  ordinary  pnidenoe,  generally 
under  circumatanoet  of  a  aimilar  ofaaraoter:  BoiUng  MUl  CkK  t.  Corrigim,  4A 
Ohio  St.  283;  mUe,  p.  696^  and  note;  bat  children  employees  oannot  igaon 
the  inatmctiona  of  their  ■nperion  to  gnard  themoelvea  from  apparent  daa* 
gert  consequent  upon  their  employment:  Smith  t.  Irwkn,  61  N.  J.  I*  S07;  14 
Am.  St  Rep.  099.    . 

OonTBiBinoBT  KaouosHOB  or  a  Obxld  ia  generally  a  qneslioa  of  faot  ts 
be  left  to  the  jury  for  determinationt  WetArookr.  Mabik elclL  MLCk^^i 
Misa.  5S0;  U  Am.  8t  Rep.  687»  and  extended  note  aa  to  what  neg^Ugeaee  «a 
the  part  of  aa  infant  will  bar  hia  reooreiy  for  peraonal  iajviiis. 
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pas  PnwsTLTijnA  BtAn,  tt7.| 

OoHnaBaiAL  Law — Oaioni  or.  — Tliere  ia  no  sneli  thing  aa  geaen] 

oial  or  general  oommon  Uw,  aeparate  or  irreepeotiTe  of  a  particolar  static 
or  goremmenti  whoee  authori^  makee  it  law.  Commeroial  law  ensti 
only  in  name^  and  the  Mkuetion  giren  ita  prinoiplea  by  their  adoption  by 
the  courts  of  the  different  states. 

OoBiuor  or  Laws.  —  DnriHonoM  BirwEBV  BnrmHo  Btibot  or  Dmaion 
OH  OomfXBaiAL  Law,  and  on  statntoe  made  by  the  supreme  oonrt  of  the 
United  States*  is  atterly  antenable.  Hie  law  deelared  by  state  eovti 
to  goTom  on  oommeroial  oontraets  made  within  their  jurisdiotioa  is  ose- 
olnsiTe  ererywhere^  and  just  aa  binding  as  decisions  on  statntee. 

Oovruor  or  Laws.  —  Vaudrt  or  a  CoimuoT  8houu>  bb  DBrBBmnr 
by  tho  lawB  of  the  state  in  whioh  it  was  made  and  waa  to  bo  perf ecmid. 
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Goi»LiOT  or  Laws.  —  Conrts  will  enforce  contracts  valid  by  the  laws  of  thA 
state  or  country  wherein  they  were  made,  anless  they  are  injurioas  to 
the  interest!  of  the  eitizens  of  the  state  wherein  the  remedy  ii  sought. 

Conwuct  ov  Laws.  — -  A  contract  made  with  a  common  carrier  in  New  York, 
and  to  be  performed  in  that  state,  releasing  the  carrier  from  responsibil- 
ity for  negligence,  will  be  enforced  in  this  state;  and  if  no  recovery  can 
'  be  had  under  such  contract  in  New  York,  none  will  be  permitted  in  the 
ooiirts  of  this  stat«, 

John  0.  Johnson  and  John  A.  Brounif  for  the  plaintiff  in  error. 

LauDrence^  LetoU^  Jr.^  Hampton  JL  Canons  and  J.  Bayard 
nry,  for  the  defendant  in  error. 

Mitchell,  J.  Plaintiff,  being  the  proprietor  of  a  circus, 
made  a  special  contract  with  defendant  for  the  transportation 
of  a  number  of  his  own  oars,  upon  certain  conditions  and 
terms,  elaborately  set  oat  in  writing,  among  which  was  a  stipu- 
lation that  in  consideration  that  the  service  was  to  be  per- 
formed **  for  much  less  than  the  ordinary,  usual,  and  legal 
rates  charged  other  parties  for  a  like  amount  of  transporta- 
tion/' the  plaintiff  released  the  defendant  from  all  liability 
for  or  on  account  of  loss,  damage,  or  injury  to  any  of  the  ani- 
mals, property,  or  things  thus  transported,  "  although  such 
loss,  damage,  or  injury  may  be  caused  by  the  negligence  of 
the  [defendant],  its  agents  or  employees/'  Damage  having 
occurred  by  the  negligence  of  defendant,  plaintiff  brought  this 
suit,  and  the  sole  question  before  us  is,  whether  it  can  be  main- 
tained in  the  face  of  the  stipulation  above  set  forth. 

The  contract  was  made,  was  to  be  performed,  and  the  al- 
leged breach  occurred  in  New  York.  No  possible  element  was 
wanting,  therefore,  to  make  it  a  New  York  contract.  It  is 
admitted  that  in  New  York  the  stipulation  is  valid,  and  this 
action  could  not  be  maintained:  Cragin  v.  New  York  C.  R.  R. 
Co^  61  N.  Y.  61 ;  10  Am.  Rep.  569;  Mynard  y.  Syracuse  etc. 
R.  R.  Co.,  71  N.  Y.  180;  WUson  y.  New  York  etc.  R.  R.  Co.,  97 
Id.  87.  Why,  then,  should  plaintiff,  by  stepping  across  the 
boundary  into  Pennsylvania,  acquire  rights  which  he  has  not 
paid  for,  and  his  contract  does  not  give  him? 

It  is  argued  that  the  validity  of  this  contract  is  a  question 
of  commercial  law,  and  therefore  the  mere  decisions  of  the 
New  York  courts  are  not  binding,  and  in  the  absence  of  any 
statute  in  New  York  expressly  authorizing  such  a  contract, 
the  courts  of  this  state  must  follow  their  own  views  of  the 
commercial  as  part  of  the  general  common  law,  though  dif« 

Au.  ST.  REP..  Vol.  XV.— 4S  ^^ 
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kftni  Tiewfl  may  be  held  as  to  each  law  bj  the  courts  of  9tm 
York. 

This  is  the  main  argument  of  the  plaintiff,  and  aa  it4a  one 
which  is  frequently  advanced,  and  affects  a  number  of  impor- 
tant  questions,  it  is  time  to  say  plainly  that  it  rests  upon  ao 
utterly  inadmissible  and  untenable  basis.  There  is  no  such 
thing  as  a  general  commercial  or  general  common  law,  sepa- 
rate from  and  irrespective  of  a  particular  state  or  government 
whose  authority  makes  it  law.  Law  is  defined  as  a  rule  pre- 
scribed by  the  sovereign  power.  By  whom  is  a  general  oem- 
mercial  law  prescribed?  and  what  tribunal  has  authority  or 
recognition  to  declare  or  enforce  it  outside  of  the  local  juris- 
diction of  the  government  it  represents?  Even  the  law  of 
nations,  the  widest-reaching  of  all,  is  a  law  only  in  name.  It 
has  but  a  moral  sanction,  and  the  only  tribunal  that  under- 
takes to  enforce  it  is  the  armed  hand,  the  ultima  ratio  regum. 
The  Bo-called  commercial  law  is  likewise  a  law  only  in  name. 
Upon  many  questions  arising  in  the  business  dealings  of  men, 
the  laws  of  modern  civilized  states  are  substantially  the  same, 
and  it  is  therefore  common  to  sav  that  such  is  the  commercial 
law,  but,  except  as  a  convenient  phrase,  such  general  law  does 
not  exist  There  must  be  a  state,  or  government,  of  which 
every  law  can  be  predicated,  and  to  whose  authority  it  owes 
its  existence  as  law.  Without  such  sanction,  it  is  not  law  at 
all;  with  such  sanction,  it  is  law  without  reference  to  its  origin 
or  the  concurrence  of  other  states  or  people.  Such  sanction 
it  is  the  prerogative  of  the  courts  of  each  state  itself  to  de- 
clare. Their  jurisdiction  is  final  and  exclusive,  and  in  this 
respect  there  is  no  distinction  between  statute  and  common 
law. 

It  is  universally  conceded  that,  as  to  statutes,  the  decisions 
of  the  state  courts  are  binding  upon  all  other  tribunals,  yet 
such  decisions  have  no  higher  sanction  than  those  upon  the 
common  law,  for  what  the  latter  determine,  equally  with  the 
former,  is  the  law  of  the  particular  state.  The  law  of  Penn- 
sylvania consists  of  the  constitution,  treaties,  and  statutes  of 
the  United  States,  the  constitution  and  statutes  of  this  state, 
and  the  common  law,  not  of  any  or  all  other  countries,  but  of 
Pennsylvania.  There  is  a  common  law  of  England,  and  a 
eommon  law  of  Pennsylvania  mainly  founded  thereon,  i>at 
with  certain  differences,  and  the  only  tribunal  competent  to 
pass  authoritatively  on  such  differences  is  a  Pennsylvania 
oourt    To  take  a  familiar  illustration:  In  the  United  States, 
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the  uiuTenal  doctrine  has  always  been  that  the  English  colo- 
nieta  brought  with  them,  and  made  part  of  their  laws,  all  tha 
oommon  law  of  England  that  was  not  unsuited  to  their  new 
utuation.  No  part  of  the  common  law  of  England  is  better 
settled  than  the  doctrine  of  ancient  lights.  The  court  of 
chancery  of  New  Jersey,  in  Robeson  v.  Pittengery  13  N.  J.  L. 
57  (1838),  32  Am.  Dec.  412,  held  that  the  same  doctrine  was 
part  of  the  common  law  of  New  Jersey.  The  supreme  court 
of  Pennsylvania,  on  the  other  hand,  starting  with  the  same 
premises,  and  reasoning  on  the  same  principles,  but  proceed- 
ing cautiously  from  the  dictum  of  Rogers,  J.,  in  Hoy  v.  Sterretty 
2  Watts,  331  (1834),  27  Am.  Dec.  313,  to  the  unanimous  de- 
cision of  the  court  in  Haverstick  v.  Sipe^  33  Pa.  St.  368  (1859), 
held  that  the  doctrine  of  ancient  lights  by  prescription  was 
not  part  of  the  common  law  of  Pennsylvania.  No  tribunals 
of  any  other  state  presume  to  question  that  the  common  law 
of  New  Jersey  and  the  common  law  of  Pennsylvania  differ  on 
this  point  What  is  law  in  one  state  is  not  law  in  the  other, 
not  because  it  was  or  was  not  the  common  law  of  England, 
but  because  it  is  or  is  not  the  law  of  the  respective  states. 
And  though  it  rests  only  on  the  decisions  of  the  courts,  it  is 
none  the  lees  absolutely  and  indisputably  the  law  than  if  it 
had  been  made  so  by  statute. 

I  have  purposely  selected  an  illustration  from  the  law  re- 
lating to  real  estate,  because  if  I  took  one  from  the  commercial 
law,  it  might  seem  like  assuming  the  very  question  under  dis- 
cuaaion.  But  the  example  is  none  the  less  pertinent.  The 
point  is  the  force  of  judicial  decisions  on  the  common  law, 
and  the  assumption  that  there  is  any  tenable  basis  for  holding 
them  less  binding  upon  such  law  than  upon  statutes.  The 
so-called  commercial  law  derives  all  its  force  from  its  adoption 
as  part  of  the  common  law,  and  a  decision  on  the  commercial 
law  of  a  state  stands  upon  precisely  the  same  basis  as  a  de- 
cision upon  any  other  branch  of  the  coiinnon  law.  The  only 
ground  upon  which  any  foreign  tribunal  can  question  either 
is,  that  it  does  not  agree  with  the  premises  or  the  reasoning  of 
the  court.  But  the  same  ground  would  enable  it  to  question 
a  decision  upon  a  statute,  because  a  different  construction 
aeemed  to  it  nearer  the  true  intent  of  the  legislative  language, 
and  this,  it  is  universally  conceded,  no  foreign  court  can  do. 
There  is  no  difference  in  principle.  The  decisions  of  a  state 
court  upon  its  common  law  and  on  its  statutes  must  stand 
wiqaeationed,  because  it  is  the  only  authority  competent  to 


676  FOBEPAUOH  V.  DSLAWABI  ETC.  R.  B.  Co.  [PeiUL 

decide,  or  they  must  be  alike  questionable  by  any  tribunal 
which  may  choose  to  differ  with  its  reasons  or  its  conclusion. 

It  is  not  probable  that  the  doctrine  of  such  a  distinction 
would  ever  have  got  a  foot-hold  in  jurisprudence,  and  it  would 
certainly  have  been  long  ago  abandoned  had  it  not  been  for 
the  unfortunate  misstep  that  was  made  in  the  opinion  in  Swift 
▼.  Tyson^  16  Pet  1.  Since  then,  the  courts  of  the  United 
States  have  persisted  in  the  recognition  of  a  mythical  com- 
mercial law,  and  have  professed  to  decide  so-called  commer- 
cial questions  by  it,  in  entire  disregard  of  the  law  of  the  state 
where  the  question  arose.  It  is  argued  now  that,  as  to  such 
questions,  the  state  courts  also  have  similar  liberty.  It  would 
be  sufficient  answer  to  this  argument  that  such  a  course,  bv 
reading  into  a  contract  a  new  duty  not  in  contemplation  of 
the  parties,  and  not  part  of  it  by  the  law  of  the  place  where  it 
is  made,  is,  in  principle  and  in  practical  effect,  impairing  the 
obligation  of  the  contract,  which  even  the  sovereign  power  of 
a  state  is  prohibited  from  doing.  But  we  prefer  to  rest  the 
matter  on  the  broader  ground  that  the  doctrine  itself  is  un- 
sound. The  best  professional  opinion  has  long  regarded  it  as 
indefensible  on  principle,  and  is  thus  very  recently  summed 
up  by  the  moist  learned  of  living  jurists: — 

"  Questions  growing  out  of  contracts  made  and  to  be  per- 
formed in  a  state  are  decided  by  the  national  court  of  last  re- 
sort, not  in  accordance  with  the  unwritten  or  customary  law 
of  the  state  where  they  originated,  as  expounded  by  its  courts, 
but  agreeably  to  some  theoretic  view  of  a  general  commercial 
law,  which  does  not  exist,  and  is  not  to  be  found  in  the  books. 
The  state  courts,  on  the  other  hand,  adhere  to  their  own  prece- 
dents, and  do  not  consider  themselves  entitled  to  impair  the 
obligation  of  contracts  that  have  been  made  in  reliance  on  the 
principles  which  they  have  laid  down  through  a  long  series  of 
years.    The  result  is  a  conflict  of  jurisdiction  which  there  are 

no  means  of  allaying Whether  a  recovery  shall  be  had 

on  a  promissory  note,  which  has  been  taken  as  collateral  eecu- 
rity  for  an  antecedent  debt,  against  a  maker  from  whom  it  was 
obtained  by  fraud,  is  thus  made  to  turn,  in  New  York,  Penn- 
sylvania, and  Ohio,  not  on  any  settled  rule,  but  on  the  tribu- 
nal by  which  the  cause  is  heard;  and  if  that  is  federal,  the 
plaintiff  will  prevail;  if  it  is  local,  the  defendant.  Such  a  re- 
sult tends  to  discredit  the  law The  enumeration  might 

be  carried  further,  but  enough  has,  perhaps,  been  said  to  show 
that  no  uniform  rule  can  be  deduced  from  the  decisions  of  the 
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English  and  American  courts  under  the  commercial  law,  and 
that  the  certainty  requisite  to  justice  can  be  obtained  only  by 
following  the  local  tribunals  as  regards  the  contracts  made  io 
each  locality The  several  states  of  this  country  are  col- 
lectively one  nation,  but  they  are  as  self-governing  in  all  that 
concerns  their  purely  internal  commerce  as  if  the  general  gov- 
ernment did  not  exist;  and  when  the  will  of  the  people  of  New 
York  or  Pennsylvania  is  declared  on  such  matters,  through 
their  representatives  in  the  local  legislatures,  expressly,  or  by 
long-continued  acquiescence  in  the  rules  enunciated  by  their 
judges,  it  cannot  be  set  aside  by  Congress  short  of  an  amend- 
ment of  the  constitution.  Had  the  New  York  legislature  de- 
clared that  notes  made  and  negotiated  in  that  state  should 
follow  the  rule  laid  down  in  Coddington  v.  Bay,  20  Johns.  637, 
11  Am.  Dec.  342,  the  federal  tribunals  would  have  been  bound 
to  carry  it  into  effect,  notwithstanding  any  attempt  of  the  na- 
tional legislature  to  introduce  a  different  principle;  and  it  is 
inconceivable  that  the  judicial  department  of  the  government 
can  exercise  a  greater  authority  in  this  respect  than  the  legis- 
lative": Hare  on  Constitutional  Law,  1107, 1117;  and  see  Leo- 
ture  61,  passim. 

We  conclude,  therefore,  that  the  distinction  between  the 
binding  effect  of  decisions  on  commercial  law,  and  on  statutes, 
is  utterly  untenable;  that  the  law  declared  by  state  courts  to 
govern  on  contracts  made  within  their  jurisdiction  is  conclu« 
eive  everywhere,  and  the  departure  made  by  the  United  States 
courts  is  to  be  regretted,  and  certainly  not  to  be  followed. 

In  entire  accordance  with  this  view  are  our  own  cases  of 
Brown  v.  Camden  etc.  R.  R.  Co.,  83  Pa.  St.  316;  and  Brooke  v. 
New  York  etc.  R.  R.  Co,,  108  Id.  530;  56  Am.  Rep.  235;  and 
the  decisions  in  Ohio:  Knowlton  y.  Erie  R^y  Co.^  19  Ohio  St. 
260;  2  Am.  Rep.  395;  in  Illinois:  Pennsylvania  Co.  Y.  Fair* 
chad,  69  111.  260;  Milwaukee  etc.  R.  R.  Co.  v.  Smith,  74  Id.  197; 
in  Iowa:  Talhott  v.  Merchants^  Dispatch  Co.,  41  Iowa,  247;  20 
Am.  Rep.  589;  Robinson  v.  Merchants'  Dispatch  Co.,  45  Iowa, 
470;  in  Connecticut:  Hale  v.  New  Jersey  Navigation  Co.,  16 
Conn.  539;  39  Am.  Dec.  398;  in  Kansas:  Atchison  etc.  R.  R. 
Co.  v.  Moore,  29  Kan.  632;  in  South  Carolina:  Bridger  v.  Ashe- 
ville  etc.  R.  R.  Co.,  27  S.  C.  462;  13  Am.  St.  Rep.  653;  in  Geor- 
gia:  Atlayitic  etc.  R'y  Co.  v.  Tanner,  68  Ga.  390;  in  Mississippi: 
McMaster  v.  Illinois  Cent.  R.  R.  Co.,  65  Miss.  271;  7  Am.  St. 
Rep.  653;  in  Texas:  Canter  v.  Bennett,  39  Tex.  203;  Ryan  v, 
Missouri  etc.  Ry  Co.,  65  Tex.  13;  57  Am.  Rep.  589;  and  per- 
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haps  in  other  states.  I  will  not  notice  them  in  detail  further 
than  to  quote  the  terse  and  forcible  summary  made  by  Scott, 
J.,  in  Knowlton  y.  Erie  R*y  Co.^  $upra:  "As  the  contract  was 
made  within  tlie  jurisdiction  of  New  York,  and  contemplated  no 
action  outside  of  that  jurisdiction,  it  is  clear  that  the  question 
of  its  validity  must  be  determined  solely  by  the  laws  of  New 
York.  The  rights  and  obligations  of  the  parties  to  such  a  con- 
tract and  in  respect  to  the  manner  of  its  execution  cannot  be 
affected  by  the  laws  or  policy  of  other  states.  If  no  cause  of 
action  arose  to  the  plaintiff  under  his  contract  when  the  acci- 
dent occurred,  the  transaction  cannot  be  converted  into  a  cause 
of  action  by  the  fact  that  the  parties  have  subsequently  come 
within  the  jurisdiction  of  Ohio." 

Holding,  therefore,  that  the  validity  of  this  contract  is  to  be 
determined  by  the  law  of  New  York,  as  decided  by  the  courts 
of  that  state,  is  there  any  reason  why  the  courts  of  this  state 
should  not  enforce  it?  The  general  rule  is,  that  courts  will 
I'nforce  contracts  valid  by  the  law  of  the  place  where  made, 
unless  they  are  injurious  to  the  interests  of  the  state  or  of  iti 
citizens:  Story  on  Conflict  of  Laws,  sees.  38,  244.  The  injury 
may  be  indirect  by  offending  against  justice  or  morality,  or  by 
tending  to  subvert  settled  public  policy:  2  Kent's  Com.  458; 
Greenwood  v.  CurtiSj  6  Mass.  358;  4  Am.  Dec.  145;  BUsi  9- 
Brainard^  41  N.  H.  256.  But  this  does  not  imply  that  ooarta 
will  not  sustain  contracts  that  would  not  be  valid  if  made 
within  their  jurisdiction,  or  will  not  enforce  rights  that  couM 
not  be  acquired  there.  Thus,  for  example,  the  courts  of 
Pennsylvania  have  always  enforced  contracts  for  a  higher 
rate  of  interest  than  would  be  valid  under  the  laws  of  this 
£tate:  Ralph  v.  Brown,  3  Watts  &.  S.  395;  Wood  ▼.  KeUo,  27 
Pa.  St.  243;  Irvine  v.  Barrett,  2  Grant  Gas.  73. 

The  contract  in  the  present  case  does  not  directly  affect  the 
state  or  its  citizens  in  any  way.  Nor  is  it  in  any  way  contrary 
to  justice  or  morality.  It  may  be  doubted  whether  it  is  even 
60  far  contrary  to  the  policy  of  the  state  that  it  would  ha^e 
been  invalid  if  it  had  been  made  here.  It  has  some  excep- 
tional features,  which,  it  is  argued,  take  it  out  of  the  ordinary 
rules  governing  the  contracts  of  common  carriers,  and  the  case 
of  Coup  V.  Wabash  etc.  ffy  Co,.  56  Mich.  Ill,  56  Am.  Rep.  374, 
is  a  strong  authority  for  that  position.  But  without  stopping 
to  discuss  that  point,  which  our  general  view  renders  unnecefl- 
sary,  it  is  sufficient  to  say  that,  even  if  it  would  not  have  been 
valid  if  made  here,  its  enforcement  as  a  New  York  cootract 
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<ioefl  not  in  any  way  derogate  from  the  laws  of  Pennsylrania, 
or  injure  or  affect  the  policy  of  the  state,  any  more  than  would 
a  foreign  contract  for  what  would  be  usurious  interest  here^ 
axid^aty  as  already  said,  the  courts  have  never  hesitated  to 
enforce. 

The  argument  of  duress  may  be  briefly  dismissed  for  want 
of  any  evidence  in  the  case  to  sustain  it.  There  is  no  evi- 
dence that  defendant  was  unwilling  to  accept  the  ordinary 
and  usual  rates  for  the  transportation  of  plaintiff's  cars  and 
property.  If  they  had  been  offered  by  plaintiff  and  refused, 
there  might  have  been  some  ground  for  the  present  argument, 
though  in  view  of  the  peculiar  nature  of  the  property  and  the 
special  facilities  required,  even  that  is  far  from  clear.  But  in 
fact  plaintiff  got  a  large  reduction  of  rates,  and  part  of  the  con- 
sideration for  such  reduction  was  the  agreement  that  he  should 
be  his  own  insurer  against  loss  by  accident.  There  was  noth- 
ing compulsory  about  such  a  contract,  and  plaintiff  comes 
now  with  a  very  bad  grace  to  assert  a  right  that  he  expressly 
reKnqiiished  for  a  substantial  consideration. 

The  learned  court  below  was  right  in  entering  judgment  for 
the  defendant  on  the  facta  found  in  the  special  verdict 

Judgment  aflBrmed. 


WiUMJU,  J.»  disMotod,  nying:  "  I  ditiant  from  the  jadgmeat  ia  this 
becMiM  I  oannot  agree  that  a  well-settlad  rule  of  pnblio  policy  of  tbie 
«ommoiiwealtli  nmat  give  way  to  considerAttoiis  of  mere  comity.  The  con* 
traet  eet  ap  at  a  defenae  to  thii  action  ia  a  releaae  to  a  common  carrier  from 
liability  for  ita  own  negligence.  It  ii  well  aetUed  in  thia  atate  that  each  a 
releaae  ia  againat  public  policy.  Comity  doea  not  require  more  of  na  than  to 
grre  effoct  to  the  te  loei  oonlnufMa,  when  not  anbYeraive  of  the  public  policy 
of  our  own  atate.  Thia  haa  been  diatinctly  held  by  the  court  of  appeals  of 
New  York,  In  which  thia  releaae  waa  executed,  and  in  whose  behalf  comity 
is  aahed.  I  would  follow  the  court  of  appeala,  because  comity  can  require  no 
iDore  of  ua  in  any  given  caae  than  the  conrta  of  the  place  of  the  contract 
would  yield  to  us  for  comity'a  sake;  and  because  I  believe  the  rule  to  rest  on 
aoibd  ground."    Mr.  Justice  Sterrett  concurred  in  thia  dissent. 

CovruoT  or  Laws —  Statb  Comitt.  — A  state  ia  not  bound  by  comity  to 
give  effect  to  the  lawa  of  a  sister  state,  when  such  laws  are  repugnant  to  the 
pobcy  of  ita  own  lawa:  Ex  parie  DicHnaont  29  8.  C.  453;  13  Am.  St.  Rep. 
749,  and  cases  cited  in  note;  Oreenhowr,  Jamu,  80  Va.  636;  66  Am.  Rep.  603, 
and  note  607-610;  Shorty.  Oalway,  83  Ky.  601;  4  Am.  St.  Bep.  168,  and 


GonnjOT  or  Laws.  —  A  contract  ralid  where  made  will  be  eaforoed  in 
anotlier  atate,  provided  it  ia  not  clearly  contrary  to  good  morale,  or  repug- 
nant to  the  policy  of  the  lawa  d  auoh  atate:  Oaaea  cited  ia  note  to  Robimmm 
V.  Qme»,  10  Am.  St.  Rep.  698. 
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Decisions  of  Stats  CoirRTS  to  govern  on  contracts  made  in  such  states  u% 
conclusive  elsewhere:  Bridger  v.  AtheviUe  eic  R.  R.  Co.,  27  S.  C.  456;  1^ 
Am.  St  Rep.  6SS;  McMaater  v.  ///iaom  Central  R,  R,  Cbi,  65  Miss.  264;  7 
Am.  St.  Rep.  653,  and  note;  note  to  AtiriU  v.  Huntintfdon,  14  Id.  353^  354. 
Bnt  unless  the  act  causing  an  injury  is  actionable  in  the  state  where  com* 
mitted,  no  action  can  be  maintained  therefor  in -another  state:  Carter  v.  Qwide^ 
M  Ark.  160;  BwHUtM  v.  Elkn,  72  Ind.  220;  37  Am.  Rep.  156^  and  extended 
sot«. 


Lbhigh  bto.  Coal  Company  v.  Haybs. 

[Vm  Pbhhstlvamia  Stats,  294.] 

Master  abd  Ssryant — Mastsbs  Duty  to  Fubnish  Sar  BCACKmssT.— 
An  employer  is  not  bound  to  furnish  his  workmen  with  the  safest  ma- 
ohinery,  nor  to  provide  the  best  methods  for  its  operation,  in  order  to 
save  himself  from  responsibility  for  accidents  resulting  from  its  use;  and 
if  the  machinery  is  such  as  is  ordinarily  used  by  persons  in  the  same 
bnsiness,  and  such  as  can,  with  reasonable  oare,  be  used  without  danger 
to  the  employee,  that  is  all  that  is  required  of  the  employer,  and  is  tbe 
limit  of  his  responsibility. 

MaSTSR  AMD  SSKYANT  —  NXQLIQBNCS    OV    MiNOR    EmPLOTRB. — An  io&at 

employee  nearly  fourteen  years  of  age  is  bound  to  avoid  a  danger  iHucb 
he  knew  was  likely  to  occur  immediately,  and  the  master  is  nsi  boond 
to  warn  him  of  such  danger. 

Cask  to  recover  damages  for  personal  injuries  resulting  in 
death  to  a  boy  nearly  fourteen  years  old  employed  in  defend- 
ant's mine.  The  accident  resulted  from  drawing  a  car  loaded 
with  coal  from  the  chute  where  the  deceased  was  at  work,  and 
negligence  is  alleged  against  defendant.  Verdict  for  plain- 
tiff.    Defendant  assigns  error. 

Andrew  H.  McClintock  and  Henry  W.  Palmerj  for  the  plain- 
tiff in  error. 

William  8.  McLean  and  William  R.  Oibbons^  for  the  defendant 
in  error. 

Green,  J.  Upon  the  trial  of  this  cause,  no  evidence  was 
given  by  the  plaintiff  to  show  that  the  defendant's  breaker 
and  the  machinery  used  in  crushing  and  screening  coal  waS; 
in  any  manner,  defectively  built,  or  that  it  was  not  built  in 
the  same  manner  and  with  the  same  appliances  as  are  useil 
in  all  similar  structures.  The  single  act  of  negligence  in  this 
regard  alleged  against  the  defendant  was,  that  it  had  no  ap- 
pliance and  used  no  means  or  method  by  which  warning 
could  be  given  to  persons  working  in  the  pocket  that  a  draw 
was  about  to  be  made.     No  evidence  was  given  to  show  that 
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it  was  customary  among  coal  operators  to  give  any  such  warn- 
ing in  the  conduct  of  their  collieries.  It  follows  that  there 
was  no  proof  that  the  defendant  neglected  any  of  the  precau- 
lions  which  were  usually  observed  in  carrying  on  the  business 
of  crushing,  screening,  and  shipping  coal.  But  the  defendant 
did  give  testimony  of  importance  upon  this  subject.  O.  M. 
Williams,  the  mine  inspector  for  the  district  in  which  this 
colliery  was  situated,  testified  that  there  were  sixty-two  col- 
lieries or  openings  altogether  in  the  district,  and  that  this 
breaker,  with  its  chutes  and  pockets,  was  constructed  in  the 
usual,  ordinary  way  in  which  such  breakers  are  constructed 
in  that  region.  He  also  said  he  did  not  know  that  there  was 
in  use,  in  any  of  the  collieries  of  the  district,  any  signaling 
apparatus  to  indicate  when  coal  is  about  to  be  drawn  out  of  a 
chute  to  be  lowered  into  a  car.  Joseph  Tyrell,  another  wit- 
ness, whose  business  was  building  breakers,  and  who  built 
this  one,  testified  that  the  breaker  was  built  in  the  usual  way 
in  which  breakers  are  built  in  that  region,  and  that  he  knew 
of  no  breaker  in  the  region  in  which,  prior  to  this  accident, 
any  apparatus  or  device  was  used  to  signal  before  coal  was 
drawn  from  the  chute  into  cars.  There  was  afi&rmative  testi- 
mony, therefore,  that  this  breaker  was  built  in  the  usual  way 
in  which  all  breakers  were  built  in  that  district,  and  that 
there  was  no  custom  or  use,  known  to  the  witnesses,  of  having 
appliances  of  any  kind  to  signal  the  drawing  of  coal  from  the 
chutes.  Against  this  there  ^as  no  opposing  testimony  what- 
ever. 

The  rule  in  regard  to  the  obligation  of  the  employer  respect- 
ing the  character  of  the  tools  and  appliances  furnished  by 
him  has  been  repeatedly  stated  in  the  recent  decisions  of  this 
court.  Thus  in  Pittsburgh  etc,  S.  R.  Co.  v.  SentmeyeVy  92  Pa. 
St.  276,  87  Am.  Rep.  684,  we  said  that  when  the  employer 
furnishes  his  employees  ''with  tools  and  appliances  which, 
though  not  the  best  possible,  may,  by  ordinary  care,  be  used 
without  danger,  he  has  discharged  his  duty,  and  is  not  re- 
sponsible for  accidents."  In  Payne  v.  Reese,  100  Pa.  St.  301, 
we  said:  ^*An  employer  is  not  bound  to  furnish  for  his  work- 
men the  ^safest'  machinery,  nor  to  provide  the  'best  methods' 
for  its  operation,  in  order  to  save  himself  from  responsibility 
for  accidents  resulting  from  its  use.  If  the  machinery  be  of 
an  ordinary  character,  and  such  as  can,  with  reasonable  care, 
be  used  without  danger  to  the  employee,  it  is  all  that  can  be 
required  from  the  employer;  this  is  the  limit  of  his  responsi- 
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bility  and  the  sum  total  of  his  duty."  In  Allison  Mfg.  Co.  T. 
MeCormick,  118  Pa.  St.  619, 4  Am.  St.  Rep.  613,  we  said:  '*The 
general  rule  requires  of  the  master  that  he  provide  materials 
and  implements  for  the  use  of  his  servant  such  as  are  ordi- 
narily us^d  by  persons  in  the  same  business;  but  he  is  not  re- 
quired to  secure  the  best  known  n^aterials,  or  to  subject  such 
as  he  does  provide  to  a  chemical  analysis,  in  order  to  settle 
by  experiment  what  remote  and  possible  hazard  may  be  in- 
curred by  their  use."  In  Iron  Ship-building  Work»  y.  NvJtiaU^ 
119  Pa.  St  149,  we  held  that  the  employer  was  under  no  obli- 
gation to  give  warning  to  his  employee  of  the  dangerous  char- 
acter of  a  circular  saw,  or  to  provide  it  with  a  spreader  to 
prevent  accidents.  As  to  the  spreader,  we  said:  '^The  testi- 
mony shows  that  such  an  attachment  is  not  in  general  use, 
and  that  there  is  no  general  agreement  among  mill-owners  or 
practical  sawyers  that  it  is  a  desirable  or  a  useful  attachment. 
It  is  not  enough  that  some  persons  regard  it  as  a  valuable 
safeguard.  The  test  is  general  use.  Tried  by  this  test,  the 
saw  of  the  defendant  is  such  a  one  as  the  company  had  a 
right  to  use,  because  it  is  such  as  is  commonly  used  by  mill- 
owners;  and  it  was  error  to  leave  to  the  jury  any  question  of 
negligence  based  on  the  failure  to  provide  a  spreader.'' 

Applying  these  principles  to  the  facts  of  the  present  case, 
we  fail  to  discover  any  evidence  of  negligence  on  the  part  of 
the  defendant,  so  far  as  the  character  of  the  breaker  and  its 
appliances  is  concerned,  and  hence  we  can  find  nothing  upon 
which  to  support  a  verdict  for  the  plaintiffs.  It  was  argued 
that  the  defendant  should  have  given  a  warning  to  the  de- 
ceased that  the  coal  was  about  to  be  drawn,  but  in  view  of 
the  fact  that  the  plaintiffs  gave  evidence  tending  to  show  that 
the  boy  sent  out  word  that  they  should  draw  the  coal,  he  be- 
ing at  that  time  in  the  chute,  the  necessity  for  any  such  warn- 
ing does  not  appear.  It  was  a  matter  of  no  consequence,  so 
far  as  he  was  concerned,  whether  his  message  was  communi- 
cated to  the  parties  outside  or  not.  He  at  least  was  bound  to 
avoid  a  danger  which  he  must  have  had  knowledge  was  likely 
to  occur  immediately.  We  think  a  verdict  for  the  defendant 
should  have  been  directed  upon  all  the  testimony.  We  sus- 
tain the  first,  second,  third,  seventh,  and  eighth  aaeignmmts. 

Judgment  reversed.  

Dxrrt  ov  MASTBrn  to  Providb  Safb  MACHnvxar,  sxa.  foa  ms  Ssa. 
▼Avn.  — 1%e  mMter  need  oaly  famish  such  materials  for  Um  «86  flf  \m 
■ervaiiU  m  are  lued  generaUy  by  penoiu  in  the  aamt  kind  «l 
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bm  li  not  bound  to  furnish  the  best  known  materials:  AUiaon  Ufy,  (7o.  ▼. 
Mtthmikk,  118  Pa.  St  619;  4  Am.  St.  B^p.  613;  note  to  Bumsll  t.  Zakorhi 
Mfg.  O0L9  77  Am.  Deo.  222;  cases  cited  in  the  dissenting  opinion  of  Sher* 
wood,  J.,  in  Mar$haU  v.  Widdieamb  F.  Co.,  67  Mich.  167;  11  Am.  St.  Rep. 
b7^  577. 

ItopB  IbcPLOTESS  CANNOT  loNORB  THB  DuTiss  of  commion  prodence  in 
Hoarding  themselves  from  apparent  dangers  consequent  upon  their  employ- 
BMDt:  8miih  ▼.  Irwm,  51  N.  J.  L.  607;  14  Am.  St.  Rep.  699. 

As  TO  What  Dbobu  or  Cabb  may  be  reasonably  expected  of  minovs 
bolween  the  ages  of  seven  and  fourteen  years^  see  note  to  Wettbrook  t»  Mabik 
els.  JL  J2.  a».»  14  Am.  St  Rep.  692  et  seq. 


IhxoK  V.  White  Sewing  Maohinb  Company. 

[128  PSNNSTLVANIA  STATI,  107.] 

BxBOirnoH  —  Validitt  of  Lbvt.  —  A  levy  made  in  sight  or  within  potential 
control  of  the  goods  is  valid  only  when  followed  by  ponsession-  within  a 
reasonable  time. 

Mmuwuoiw  — Lbvy  or,  webn  a  Tbbbpass.  —-The  interest  of  an  execution 
debtor  in  goods  bailed  or  demised  by  him  may  be  seised  and  sold,  but  a 
levy  upon  the  goods  in  the  possession  of  the  bailee  is  such  a  disturbance 
of  his  possession  as  constitutes  a  trespass,  whether  the  goods  were  actu- 
ally taken  or  not. 

BxBounoNs — PossB<isiON  Nbobssabtto  Maintain  TsBSFAiM  iob  Lbtt. — 
In  order  to  maintain  trespass  for  a  levy  on  goods  in  the  possession  of  a 
bttlee^  it  is  necessary  that  the  plaintiff  be  in  actual  possession  of  the 
goods,  or  have  the  right  of  possession,  at  the  time  of  the  trespass,  but 
alter  the  sale  of  the  goods  the  action  may  be  maintained  upon  a  rever- 
aenary  or  conditional  right  of  possession. 

Kbiptaons — OmcBR's  Riokt  to  Altbr  his  Lbvt  and  Rbtvbn.  — An 
offloer,  after  having  levied  upon  goods,  upon  claim  being  made  to  them 
by  a  stranger,  may  either  abandon  the  levy  or  restrict  it  to  the  defend- 
ant's interest,  and  he  may  alter  his  levy  and  return  accordingly,  provide<l 
^M  latter  is  appropriate  in  form  and  sufficient  in  law. 

SacKnnnoNB.  —  OmcBB's  Contbol  ovbb  his  Rbtubn  lasts  as  long  as  the 
writ  remains  in  his  hands;  but  the  effect  of  delaying  the  return  until 
after  the  return  day  is  to  destroy  the  presumption  to  which  it  is  ordi- 
narily entitled  in  the  officer's  favor. 

.,Tbe8PA88  against  Dixon,  as  sheriff,  in  executing  a  writ  of 
JUri  facias  against  one  Dinkle.  No  actual  levy  was  made,  but 
the  officer  went  to  the  residences  of  persons  who  held  posses- 
sion of  orgftns  obtained  from  Dinkle  on  rental  contracts,  and 
informed  them  that  he  levied  on  the  organs  as  the  property  of 
Dinkle.  Upon  his  return  to  his  office,  his  deputy  indorsed  on 
the  writ  the  levy  on  the  organs.  Notice  was  afterwards  served 
on  him  that  the  White  Sewing  Machine  Company  owned  the 
organs,  and  he  added  to  the  indorsement  on  the  writ  the  words 
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"the  interest  of  W.  H.  Dinkle  in,"  which  interest  was  after- 
wards sold.  No  return  of  the  sale  was  made  until  the  trial  of 
the  present  action,  when  return  was  made  stating  that  only 
the  interest  of  Dinkle  had  been  sold.  The  organs  were  uot 
delivered  to  the  purchasers,  nor  does  it  appear  that  they  ever 
took  possession.  Judgment  for  plaintiff.  Defendant  assigns 
error. 

8.  Hepburn^  Jr^  J,  W.  Wetzd^  and  S.  Hepburn^  for  the  plain- 
tiff in  error. 

John  Hays  and  R.  M,  Henderson^  for  the  defendant  in  error. 

Mitchell,  J.  The  common-law  requirement  of  a  valid  levy, 
that  the  sheriff  shall  take  actual  possession  of  the  goods,  has 
been  relaxed  in  Pennsylvania  to  a  degree  that  has  been  re- 
gretted by  the  judges  of  this  court:  Cowden  v.  Bradyy  8  Serg. 
&  R.  510;  Schuylkill  County^s  Appeal,  30  Pa.  St.  359;  but  none 
of  the  cases  have  gone  further  than  to  hold  that  a  levy  in  sight 
or  witliin  potential  control  of  the  goods  will  be  valid  only 
when  followed  up  by  actual  possession  within  a  reasonable 
time:  Cowden  v.  Brady^  supra;  Commontoealth  v.  Stremback^  3 
Rawle,  845;  24  Am.  Dec.  351;  Commonwealth  v.  Contner^  18 
Pa.  St.  445;  SchuylkiU  County's  Appeal,  30  Id.  358;  Welsh  v. 
Bellf  32  Id.  12.  The  levy  in  the  present  case,  therefore,  could 
scarcely  be  considered  a  perfected  levy,  if  it  had  maintained 
its  initial  character  as  a  levy  on  the  organs  themselves  in  the 
possession  of  the  contract  vendees.  But  there  are  cases  which 
hold  that  it  was  a  sufficient  interference  with  the  possession  of 
the  owner  to  support  an  action  of  trespass:  Pazton  v.  Steckel, 
2  Id.  93.  *^A  levy  on  the  goods  of  a  stranger  to  the  execution 
is  an  exercise  of  do^linion  over  them  sufficient  to  constitute  a 
trespass,  though  there  be  no  actual  taking  of  the  goods, — 

though  they  be  not  touched If  the  debtor  have  bailed 

or  demised  the  goods,  his  interest  may  be  seized  and  sold, 
....  but  the  possession  of  the  bailee  may  not  be  disturbed. 
A  levy  on  the  thing  itself  disturbs  the  possession,  and  is  a 
trespass":    Welsh  v.  Belly  32  Id.  16. 

But  it  is  the  person  whose  possession  is  disturbed  to  whom 
the  right  of  action  accrues.  ''  To  maintain  trespass  it  is  abso- 
lutely necessary  that  plaintiff  must  be  in  actual  possession  or 
have  the  right  of  taking  possession  at  the  time  of  the  tres* 
pass":  Ward  v.  Taylor,  1  Pa.  St.  238.  Thus  in  Srodes  v.  CV 
ven,  8  Watts,  258,  the  action  was  by  the  bailee  for  taking  from 
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hitt^propertj  which  he  had  hired,  and  Wehh  v.  BeU^  already 
cited,  was  supported  expressly  on  the  ground  that  the  jury 
found  the  plaintiff  had  not  parted  with  the  possession. 

Tested  by  these  principles,  the  original  levy,  though  upon 
the  organs  themselves,  gave  plaintiff  no  cause  of  action. 
Whatever  the  plaintiff  company's  title  might  have  been,  it  is 
clear  that  it  had  no  right  of  possession  at  the  time  of  the  levy, 
or  at  any  time  before  the  sheriff's  sale.  The  organs  had  been 
Bold  by  Dinkle,  and  delivered  to  the  purchasers  upon  con- 
tracts for  payment  in  installments.  There  is  no  evidence,  nor 
is  ft  claimed,  that  any  installments  were  due  and  unpaid,  or 
that  either  Dinkle  or  the  plaintiff  had  any  right  of  resuming 
possession  in  the  absence  of  default  in  the  payments.  So  far 
as  the  evidence  shows,  even  the  purchasers  could  not  have 
claimed  anything  more  than  nominal  damages:  Watmough  v. 
Frarieis^  7  Pa.  St  216;  and  plaintiff  had  no  ground  of  com- 
plaint at  all. 

But  Dinkle,  either  for  himself,  or  as  agent  of  plaintiff,  had 
Btill  a  title  in  the  organs,  to  which  a  reversionary  and  condi- 
tional right  of  possession  attached,  and  a  sale  of  the  goods 
themselves  by  the  sheriff  would  be  such  an  interference  with 
this  title  and  consequent  right  of  possession  as  would  support 
an  action.  Assuming^  therefore,  for  the  present,  that  plain- 
tiff's title  through  Dinkle  was  valid,  we  have  to  consider  the 
right  of  the  sheriff  to  change  his  levy,  and  the  steps  he  took 
in  doing  so. 

The  general  right  of  the  sheriff  to  change  his  levy,  to  en- 
large, or  restrict,  or  abandon  it,  is  unquestionable.  Having 
made  a  mistake,  he  is  not  bound  to  persevere  in  it.  If  he 
withdraws  or  abandons  the  levy,  it  is  absolutely  discharged, 
even  though  his  action  was  improper,  and  he  thereby  became 
liable  to  the  plaintiff  in  the  execution:  Commonwealth  v.  Cant- 
ner^  18  Pa.  St.  445;  and  having  levied  on  goods  themselves,  he 
may,  upon  claim  by  another,  either  abandon  it,  or  restrict  it 
to  the  defendant's  interest:  Patterson  v.  Anderson^  40  Id.  363; 
80  Am.  Dec.  679.  This  is  what  the  sheriff  did  in  the  present 
case.  When  he  made  the  levy  he  does  not  seem  to  have  been 
aware  of  plaintiff's  interest  in  the  organs,  and  he  accordingly 
levied  on  them  as  the  property  of  Dinkle.  On  being  informed 
of  plaintiff's  claim,  he  changed  his  levy  by  reducing  it  to 
Dinkle's  interest  in  the  organs.  It  is  true,  he  did  not  notify 
the  purchasers  in  possession  of  this  change,  but  they  are  not 
here  complaining  of  omission,  and,  as  already  seen,  they  are 
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the  only  ones  whose  rights  were  interfered  with  by  the  lety 
iteelf  in  either  form. 

In  accordance  with  hie  action  in  changing  the  charaotar  of 
the  levy,  the  sheriff  also  changed  his  return.  His  right  to  do 
so  is  eqoally  beyond  question.  The  effect  of  so  doing  is  an- 
other matter.  The  sheriff,  as  the  executive  officer  of  the  ccNirt, 
is  charged  with  the  duty  of  making  return  to  the  mandates  of 
its  writs,  but  what  return  he  shall  make  is  within  his  own  con- 
trol. The  court  cannot  dictate  what  it  shall  be:  Vattine  v. 
Fury,  2  Serg.  &  R.  426;  Maiis  ▼.  Sehermerhom,  8  WharL  13. 
It  can  only  require  that  it  shall  be  in  form  appropriate  to  the 
writ,  and  as  matter  of  law  sufficient;  and  this  control  of  the 
sheriff  lasts  as  long  as  the  writ  is  in  his  hands.  The  right  to 
alter  his  levy,  as  affirmed  in  Patterson  y.  Anderson^  supra, 
necessarily  carries  with  it  the  right  to  make  a  corresponding 
alteration  in  his  return,  if  it  should  happen  to  be  previously 
written.  In  Schuylkill  County^s  Appeal^  30  Pa.  St.  358,  it  is 
reported  that  the  sheriff  ^'  made  return,"  and  afterwards,  bat 
before  return  day,  made  a  new  levy,  sale,  and  new  return. 
Whether  the  expression  '*  made  return  "  means  that  the  writ 
was  actually  returned  into  the  court  office,  is  doubtful;  but 
until  such  actual  return,  the  right  of  the  sheriff  to  alter  his 
indorsement  on  the  writ  is  beyond  question.  It  is  the  final 
act  of  filing  it  in  court  that  fixes  his  oficial  return. 

In  the  present  case,  the  return  was  not  changed  on  the  back 
of  the  writ  until  long  after  the  return  day,  and  after  the  com- 
mencement of  this  action,  and  was  not  actually  filed  in  court 
until  the  day  of  trial.  This,  however,  was  but  an  irregularity. 
In  Mentz  v.  Hamman^  5  Whart.  154,  34  Am.  Dec.  546,  it  is  said 
that  'Hhe  sheriff  is  not  obliged,  unless  ruled  so  to  do,  to  make 
a  return  to  a  writ  oi  fieri  Jaci<u'^\  and  while  this  is  meant, 
probably,  as  a  statement  of  the  practice  rather  than  of  the 
law,  it  is  sufficient  to  show  that  the  delay  does  not  lessen  the 
sheriff's  control  over  his  return,  so  long  as  the  writ  actually 
remains  in  bis  hands.  The  effect  of  delaying  the  return  until 
ftoBt  litem  motam  is  to  take  away  the  presumption  to  which  it 
is  ordinarily  entitled  in  the  sheriff's  favor. 

The  change,  therefore,  in  the  levy  and  the  return  being 
within  the  sheriff's  privilege,  and  being  made  under  circum- 
stances which  gave  the  plaintiff  no  right  to  complain,  we  have 
left  only  the  sale,  and  this,  it  is  quite  clear,  was  of  Dinkle's 
interest  only.  The  testimony  of  Dinkle  on  this  point  is  some- 
what confused,  but  tends  rather  towards  a  sale  of  his  interest 
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only,  and  the  same  may  be  said  of  the  testimony  of  the  sheriff 
himself;  for  although  he  says,  in  a  general  way,  that  the 
organs  were  sold,  he  also  says  that  his  return  will  show  pre- 
cisely what  was  done,  and  that  the  sale  was  held  by  the  under- 
sheriff,  it  not  appearing  that  the  sheriff  himself  was  even  pres- 
ent at  all.  But  the  testimony  of  Spencer,  the  deputy  sheriff 
who  made  the  sale,  is  conclusive  that  only  the  interest  of 
Dinkle  was  sold. 

It  being  thus  clear  that  plaintiff  below  had  no  present  right 
of  possession  which  could  be  disturbed  by  the  levy,  and  the 
Bale,  being  only  of  Dinkle's  interest,  did  not  interfere  with 
plaintiff's  title,  whatever  it  was,  it  follows  that,  under  tfie 
evidence,  plaintiff  had  no  cause  of  action,  and  defendant's 
sixth  point  should  have  been  affirmed. 

As  this  is  decisive  of  the  whole  controversy,  it  is  not  neoes- 
sary  to  consider  the  other  questions  raised. 

Judgment  reversed.  

What  Oowgrrruygs  ▲  Vaxjd  Levy  andar  «ii  azacafcicm:  Sawyer  t.  Brmy, 
102  K.  C.  79;  11  Am.  St  Rep.  713,  and  nota. 

Bailks  or  Pjouoral  PROPvaTT  may  maintain  an  action  of  trespass  sgainst 
sna  who  takM  possession  of  such  property  against  his  wiU,  nnless  it  be  the 
owner  of  the  property:  Note  to  Oner  v.  Storma,  IS  Am.  Deo.  560. 

SHKRiFf's  RtTURN  TO  AS  ExEOUTioH  may  be  amended  by  leave  of  oovrt 
•▼en  after  an  action  has  been  commenced  against  the  sheriff  for  making'  a 
lalw  return:  People  r.  Amee^  35  N.  Y.  482;  91  Am.  Dec  64,  and  note;  and 
note  to  Jialcme  ▼.  Samuel,  13  Id.  173  et  seq.,  as  to  amendment  of  returns  to 
write  in  generaL 


Western  Union  Telegraph  Co-  v.  Stevenson, 

1128  PSKMBTLVANIA  STATB,  442.] 

MwiDwanm — TRAVSAcnoNs  bt  Tblvoraph. — Where  a  telegraph  oompaoy 
eoatraets  to  furnish  an  oil  broker  with  accurate  quotations  of  prioss  of 
oil«  and  to  transmit  his  messages  for  purchases  and  sales,  he  may -show, 
when  sued  on  the  contract,  the  quotations  furnished  and  directions  gtireu 
m  reliance  thereon;  and  his  testimony  as  to  purchases  and  sales  made 
wider  such  directions,  at  places  where  he  was  not  personally  present,  is 
admissible,  and  cannot  be  excluded  under  the  rule  requiring  the  produc- 
tion of  the  best  evidence,  as  the  purpose  of  that  rule  is  to  exclude  evi- 
donee  merely  substitutional. 

Companies  —  Waivxr  or  Conditiors.  —  A  rule  printed  on  a 

telegraph  company's  blanks  restricting  its  liability  for  the  aocuracy  of 

transmitted  to  such  as  are  repeated,  is  reasonable,  and  biudiog 

one  sending  a  message  with  knowledge  of  it,  unless  it  is  waived  by 

Ae  company.     If  the  company  receives  and  delivers  messages  orally,  it 

becomes  a  question  for  the  jury,  under  the  evidence  and  circum- 
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.    itaaces  of  the  oate,  whether  the  company,  by  dispensing  witii  the  use  of 
blanks,  did  not  intend  to  relieve  its  patrons  from  the  stipnlatione 
tained  therein. 

TSLBGRAPH  Ck>MPANUS  —  LIABILITY  TOR  IkaOCUBATK  MsSSAOS. — Whi 

telegraph  company  has  contracted  to  furnish  an  oil  merchant  with  q[ao- 
tations  of  the  price  of  oil*  he  has  a  right  to  rely  upon  their  aoeumey, 
and  the  company  is  liable  to  him  for  any  loss  resulting  to  him  from  an 
inaccurate  quotation  received  and  acted  upon. 

Assumpsit  to  recover  a  balance  claimed,  on  account  for  mei* 
sagee  sent  and  received.  Plea,  non  asaumpsit^  payment,  and 
set-ofT.  Verdict  for  plaintiff,  deducting  the  setoff.  Judgment 
accordingly,  and  plaintiff  assigns  error. 

/.  B.  Chapman^  SUob  W.  PsUiij  and  W.  B.  Chapman,  far 
the  plaintiff  in  error. 

/.  W,  Lee,  F.  W.  Haitinge^  and  Q.  S.  OrisweU,  for  the  de^ 
fendant  in  error. 

Clark,  J.  The  defendant,  C.  P.  Stevenson,  at  the  time  the 
matters  involved  in  this  suit  occurred,  was  a  member  of  the 
Bradford  Oil  Exchange,  and  was  engaged  in  buying  and  sell- 
ing oil  on  his  own  account  and  as  a  broker  for  others.  The 
Western  Union  Telegraph  Company,  for  a  certain  stipulated 
sum  per  month,  agreed  to  furnish  him  accurate  quotations  of 
the  price  of  oil  from  the  exchanges  in  New  York  and  Oil  City 
The  oil  market,  being  exceedingly  sensitive,  was  subject  to 
the  most  frequent,  indeed  almost  momentary,  changes;  and 
these  changes,  it  would  seem,  varied  slightly  in  the  various 
markets,  so  that  a  person  might  at  times,  by  carefully  noting 
the  quotations,  buy  in  one  market  and  sell  in  another.  Trans- 
actions in  the  exchange  were  very  rapid,  and  were  noted 
generally  upon  mere  memoranda  until  the  close  of  the  day's 
business.  Success  in  buying  oil  in  one  market^  to  sell  in  an- 
other at  a  profit,  therefore,  rested  wholly  in  the  accuracy  of 
these  quotations,  upon  which  the  dealer  is  necessarily  obliged 
to  depend. 

Acting  upon  these  quotations,  the  defendant  had  various 
transactions  in  the  purchase  and  sale  of  oil,  which  were  con- 
ducted by  telegrams  transmitted  over  the  plaintiff's  lines,  for 
which  telegrams  he  paid  or  agreed  to  pay  at  certain  specified 
rates.  In  establishing  his  set-off,  the  defendant  certainly  had 
a  right  to  show  what  quotations  were  given  him  by  the  com- 
pany from  the  New  York  and  Oil  City  exchanges,  and  what 
he  did  relying  upon  their  accuracy;  that  he  dictated  certain 
messages  for  transmission  over  the  company's  lines,  directing 
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tb«  porehaae  and  sale  of  oil  by  his  agents,  and  received  from 
the  operators  of  the  company  certain  messages  in  reply.  The 
eonreqpondenoe  was  notice  to  the  company  that  the  defendant 
acted  upon  the  quotations  given.  When  the  defendant  says 
that  he  bought  or  sold  a  certain  number  of  barrels  of  oil  in 
Oil  City  or  New  York,  he  states  that  he  was  not  present  in 
thoee  places  at  the  time,  but  that  he  directed  such  purchase  or 
eal»  by  telegram  over  the  company's  wires.  What  he  speaks 
of  Aiing  in  Oil  City  «r  New  York,  he  admits  that  he  merely 
directed  to  be  done;  but  he  afterwards  states  that  he  knows 
what  he  directed  to  be  done  was  done,  for  the  oil  bought  or 
add  was  actually  delivered,  the  varioua  transactions  settled, 
and  the  money  received  or  paid  out  in  accordanoe  with  his  di- 
rections. The  testimony  of  the  agents  who  effiscted  each  of 
the  several  isales  and  purchases  of  oil,  or  of  those  with  whom 
the  agents  dealt,  would  doubtless  have  afforded  more  direct 
proof  of  the  fact,  but  it  would  have  been  proof  of  the  same 
grade  oflfered.  The  defendant  testified  to  what  he  personally 
knew,  and  of  which  his  agents  were  probably  ignorant;  he  tes- 
tified to^  the  consummation  of  the  contracts  which  his  agents 
reported  through  the  plaintiff  they  had  made. 

In  requiring  the  production  of  the  best  evidence  applicable 
to  each  particular  fact,  it  is  meant  that  no  evidence  shall  be 
received  which  is  merely  substitutionary  in  its  nature,  so  long 
as  the  original  evidence  can  be  had.  The  rule  excludes  only 
that  evidence  which  itself  indicates  the  existence  of  more 
original  sources  of  information;  but  where  there  is  no  substi- 
tution of  evidence,  but  only  a  selection  of  weaker  instead  of 
etronger  proofs,  or  an  omission  to  supply  all  the  proofs  capable 
of  being  produced,  the  rule  is  not  impinged:  OreenL  £v.  82. 
The  warden  of  a  penitentiary  would  perhaps  be  able  to  give  the 
strongest  proof  that  a  person  had  been,  at  a  particular  time,  a 
convict  imprisoned  in  the  penitentiary,  as  he  keeps  a  registry 
in  which  is  noted  the  exact  time  of  the  admission  and  dis- 
charge of  the  convict;  but  the  fact  may  be  shown  by  any  other 
competent  proof:  Hawser  v.  Commonwealth,  51  Pa.  St.  332. 

The  date  of  a  birth  or  death,  or  of  a  marriage,  could  best 
be  established  by  a  person  present  at  the  event,  but  any  other 
legal  proof  is  admissible  for  the  purpose.  Handwriting  may 
be  proved  by  another,  without  calling  the  writer;  or  a  sale  of 
oil  or  of  any  other  commodity  may  be  shown  by  the  acts  or 
declarations  of  the  parties,  although  a  witness  may  have  been 
actually  present  and  fully  conversant  with  the  whole  transao- 

Sc  aar.*  Yok  XT. —41 
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Hon.  As  between  living  witnesses,  one  is  not  to  be  excluded 
beoanse  another  had  a  better  opportunity  of  knowing  the  faet 
alleged  and  attempted  to  be  shown.  We  are  of  opinion,  there- 
fore, that  the  evidence  of  the  defendant,  although  perhaps  noi 
the  strongest  proof,  was  sufficient  to  send  the  case  to  the  jurj 
on  the  questions  raised  hj  the  defense. 

The  defendant  alleges,  as  the  first  matter  of  the  defense  to 
the  plaintiff's  claim,  by  way  of  set-off/  that  on  the  morning  of 
the  8th  of  July,  1885,  he  had  on  hand  about  ninety-seven 
thousand  barrels  of  oil;  that  the  market  at  first  advanced,  and 
he  bought  forty  thousand  more;  that  the  market  then  indi** 
cated  a  break,  and  he  gave  to  the  company  a  verbal  message 
to  his  agent  at  Oil  City  to  sell  fifty  thousand  barrels  at  97|; 
that  the  company  failed  to  send  the  message  as  directed,  but^ 
instead,  negligently  sent  a  message  to  the  agent  to  buy  fifty 
thousand  at  that  prioe;  the  market  price  being  about  97  to  97i. 
He  says  he  called  the  company's  attention  to  the  error  at  the 
time,  and  that  his  actual  loss  in  the  transaction  was  $178.75. 
That  the  order  dictated  to  the  messenger  was  an  order  to  sell 
and  not  to  buy  is  established  by  the  verdict  of  the  jury,  and 
the  case  must  be  considered  upon  the  assumption  of  this  fact 
As  against  this  claim  of  the  defendant,  the  plaintiff  interposes 
the  rule  of  the  company  printed  at  the  head  of  their  message 
blanks,  to  the  effect  that  ^^the  company  shall  not  be  liable 
for  mistakes  or  delays  in  the  transmission  or  delivery  or  for 
non-delivery  of  any  unrepeated  message,  whether  happening 
by  negligence  of  its  servants  or  otherwise,  beyond  the  amount 
received  for  sending  the  same,"  etc. 

That  the  company  may  make  reasonable  rules,  not  incon- 
sistent with  the  public  good,  affecting  the  measure  of  their  re- 
sponsibility in  the  ordinary  course  of  telegraphy,  is  settled  in 
Passmore  v.  We9Um  Union  Td.  Co.,  78  Pa.  St.  2S9.  In  that 
case  this  court  held,  adopting  the  language  of  Judge  Hare, 
that  the  rule  or  regulation  now  in  question  was  not  so  far  con- 
trary to  private  interests  or  the  public  good  as  to  justify  a  court 
of  justice  in  pronouncing  it  invalid.  '^A  railway,  telegraph, 
or  other  company/'  says  the  learned  judge,  '*  charged  with  a 
duty  which  concerns  the  public  interest,  cannot  screen  them- 
selves from  liability  for  negligence;  but  they  may  prescribe 
rules  calculated  to  insure  safety,  and. diminish  the  lose  in  the 
event  of  accident,  and  declare,  if  these  are  not  observed,  that 
the  injured  party  shall  be  considered  in  default,  and  precluded 
by  the  doctrine  of  contributory  negligence."    In  the  case  at 
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bar,  however,  the  ordinary  blanks  upon  which  these  regula- 
tioDs  and  restrictions  were  printed  were  not  used,  and  the 
manner  of  conducting  the  business  was  somewhat  peculiar 
The  great  number  and  variety  of  the  transactions,  and  the 
rapidity  with  which  they  were  necessarily  conducted,  gave  oc- 
casion for  a  large  amount  of  telegraphic  communication  of  a 
complex  character.  Momentary  changes  in  the  market  de- 
manded the  utmost  dispatch  in  telegraphic  communication; 
written  messages  were  dispensed  with  in  the  business  of  the 
exchange.  All  the  messages  were  given  to  the  operator  ver- 
bally; not  one  in  a  thousand  was  written.  The  members  of 
the  exchange,  standing  about  the  ring,  whispered  the  messages 
they  wished  to  send  into  the  ear  of  a  messenger-boy  employed 
by  the  company,  and  he  communicated  the  message  to  the 
operator.  For  a  part  of  the  time  they  were  conveyed  through 
a  speakiug-tube  from  the  defendant's  room  to  the  ear  of  the 
operator.  The  exigencies  of  the  business  were  such  as  to  re- 
quire that  the  usual  methods  of  procedure  should  be  dispensed 
with;  there  was  not  time  to  write  the  messages.  The  company 
would  appear  to  have  undertaken  to  transmit  these  messages 
correctly  without  reducing  them  to  writing,  either  at  the  place 
of  reception  or  delivery;  the  company  received  them  orally, 
and  delivered  them  orally.  The  business,  as  it  was  conducted 
in  the  exchange,  compared  with  the  general  and  ordinary 
business  of  the  company,  was  special  and  peculiar,  and  it  was 
a  question  for  the  jury  whether  or  not,  under  the  circumstances, 
the  company,  by  dispensing  with  the  use  of  the  blanks,  did  not 
intend  to  relieve  their  patrons  from  the  stipulations  contained 
therein.  Such  an  inference  might  fairly  be  drawn  from  the 
extraordinary  manner  in  which  the  business  was  conducted. 
We  cannot  say  there  was  no  evidence  to  justify  such  an  infer- 
ence. If  there  was  a  rule  of  the  company  by  which  its  respon- 
sibility for  the  accuracy  of  messages  transmitted  over  its  lines 
was  restricted  to  such  as  were  repeated,  and  that  any  claim  for 
damages  must  be  made  in  writing,  within  sixty  days,  the  de- 
fendant was  bound  by  such  rules,  if  he  had  any  knowledge  of 
them,  and  they  had  not  been  waived  or  dispensed  with  by  the 
company  in  its  dealings  with  the  defendant.  These  were  ques- 
tions of  fact  which  were  properly  submitted  to  the  jury. 

The  defendant  further  claims  damages  sustained  by  reason 
of  a  misquotation  of  the  market  at  Oil  City.  On  August  3, 
1885,  oil  at  Oil  City  was  quoted  to  the  defendant  at  ninety- 
nine  and  a  fraction.    Relying  upon  the  accuracy  of  this  quo- 
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tation,  the  defendant  ordered  his  agent  at  Oil  City  to  adl 
ninety  thousand  barrels.  It  turned  out,  however,  that  the 
quotation  furnished  was  inaccurate,  and  the  loss  was  $718.35« 
As  the  company  had  contracted  to  furnish  the  defendant  the 
quotations  of  the  New  York  and  Oil  City  markets,  it  was 
bound  to  furnish  them  with  acenracy,  and  the  defondant  was 
justified  in  relying  upon  them«  The  questions  bearing  upoD 
this  branch  of  the  case  have  already  been  consideredy  and  we 
do  not  wish  to  repeat  what  has  been  said. 

We  thing  the  learned  judge  of  the  court  below  waa  right  im 
his  instructions  to  the  jury,  and  the  judgment  is  alBnaad. 


t 


TsLBaam  OoMPAMns  anderUkft  to  sarve  the  pnblie,  aad  anst 
tiieir  datiM  and  oomply  with  their  oontraota  ia  good  iRith;  end  a  Cufaue  to 
dieoharge  tiieir  funotioiit  with  leaaonable  oare  rendera  tiieai  Uahle  m 
«gea  for  loaaaa  and  injnrioa  that  may  be  traced  direettj  or  with 
•eertamfy  to  tiieir  negligenoe:  Akxamder  r.  WuUm  Uwkm  TtL  O^  iS  Wm 
ISl;  14  Am.  81  Bop.  S5Sb  aad  aota  SS4 


Rbnningeb  V.  Spatz. 

\Vm  PBRiriTLTAIlIA  STATI,  WL\ 

WtLkvwnMn  OoMvsTAifon  — SvvFionNCY  ov  DsuriaT  ev 
Where  the  parohaser  of  a  farm  at  judioxal  lale 
afterwardi  pnrohaaea  tiie  peraonalty  thereon  from  hia 
it  to  the  Toador*!  wife,  who^  with  her  hiuband,  and  without* 
tiie  proper^t  remaint  on  the  farm,  the  hoaband  being  hired  ae  a  labonr 
by  the  vendee,  it  oannot  be  raled,  as  matter  of  law,  tiiat  tiie  dellwy  ef 
poaeeaaion  of  the  peraonalty  ia  insaffioient  aa  againat  tiie  ▼endor^  eradi- 
tora;  bat  that  question,  ae  well  ae  the  good  faith  of  iSbm  traaanelaoa,  ia 
one  for  tiie  Jury. 

VaAVDULurr  Coivvktaiiois  ^  SuvncnNor  ov  DiLnrsaT  ov  PoBsaasioa.  — 
A  aale  of  peraonalty  is  not  good  aa  against  the  creditors  of  the  vender, 
unless  possession  is  delivered  in  aocordanoe  with  the  sale;  bat  in  deter, 
mining  the  kind  of  possession  necessary  to  be  given,  regard  mnat  be 
had,  not  only  to  the  character  of  the  property,  bat  alao  to  the  natere  ef 
the  transaction,  position  of  the  partiee,  and  intended  nae  of  the  prop- 
erty. No  snoh  change  of  poaaeaaion  ae  will  defeat  the  fair  and  hooesi 
object  of  the  parties  is  required. 

Fraudulent  Ck^nvaTAKcn  —  FaAunuLUiT  PuaoHAUa.  — Where  a  debtor, 
with  intent  to  defrand  hia  oreditora,  aella  hia  propetty  to  a  parohaaar 
with  knowledge  of  such  intent,  the  sale  ia  void,  and  the  title  ef  the  pnr- 
ehaeer  worthless  as  againat  the  oreditora  of  the  Tmidor«  ttwagh  he  may 
have  paid  fall  value. 

N.  JVamUin  HaU  and  Wittiam  R.  WiUon,  for  the  plaiAtifl 
In  error. 
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Aaron  W.  Bnaaer  and  Philip  D.  Bakery  for  the  defendant  m 
€rror. 

McCoLLUM,  J.  At  a  judicial  sale  of  the  farm  of  Williami 
D.  Snader,  on  the  lOtb  of  September,  1887,  John  H.  Spati  be- 
came the  purchaser.  There  is  evidence  tending  to  show  thai 
Yery  soon  thereafter  he  took  possession  and  control  of  the 
farm,  and  hired  Snader  to  work  upon  it;  that  he  leased  the 
house  upon  it  to  Mrs.  Snader  until  April  1,  1889,  and  that  he 
bought  of  Snader  the  personal  property  in  dispute,  and  leased 
it  to  Mrs.  Snader  for  a  period  corresponding  with  a  lease  of 
the  house.  Mrs.  Snader  is  a  sister  of  Spatz.  C.  B.  Rennin* 
ger,  being  a  creditor  of  Snader,  and  having  a  judgment  against 
him,  caused  an  execution  to  be  issued  and  levied  upon  the 
personal  property  which  Mrs.  Snader  received  under  the 
lease. 

It  ia  claimed  by  Renninger  that  this  property  was  never 
delivered  to  Spatz,  and  that  the  sale  to  him  was  made  with 
the  intent  to  defraud  the  creditors  of  the  vendor.  As  was  said 
by  this  court  in  Crawford  v.  Davis,  99  Pa.  St.  576,  "the  gen- 
eral rule  is,  that  a  sale  of  personal  property  is  not  good  against 
the  creditors  of  the  vendor,  unless  possession  be  delivered  by 
the  vendor  in  accordance  with  the  sale.  In  determining  the 
kind  of  possession  necessary  to  be  given,  regard  must  be  had 
not  only  to  the  character  of  the  property,  but  also  to  the  na- 
ture of  the  transaction,  the  position  of  the  parties,  and  the  in- 
tended use  of  the  property.  No  such  change  of  possession  as 
will  defeat  the  fair  and  honest  object  of  the  parties  is  required.'' 
To  the  same  effect  is  Evans  v.  Scotty  89  Id.  186,  and  the  cases 
there  cited  to  support  it. 

In  this  case,  the  property  which  was  the  subject  of  the  sale 
waa  OD  the  farm  of  the  vendee,  and  intended  by  him  for  use 
there.  It  was  placed  in  the  custody  of  his  tenant  by  a  lease, 
but  it  was  not  removed  from  the  farm.  It  is  true  that  the 
lessee  of  the  property  was  the  wife  of  the  vendor,  and  that 
they  dwelt  together  after  the  sale  as  before;  but  she  rented 
the  house  in  which  they  lived,  and  he  was  a  hired  man  on 
the  farm,  while  Spatz  owned  and  had  the  exclusive  possession 
and  control  of  it. 

We  are  of  opinion  that  the  learned  judge  did  not  err  in  re- 
fbsing  to  hold,  as  matter  of  law,  that  the  delivery  of  posaeasion 
was  insufficient.  It  was  for  the  jury  to  find,  from  the  evi- 
dence, whether  the  sale  was  in  good  faith  or  colorable,  and 
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whether  the  '^  change  of  posseBsion  web  all  thai  oould 
sonably  be  expected  of  the  vendor,  taking  into  view  the  ehar- 
acter  and  situation  of  the  property,  and  the  relations  of  iha 
parties":  Evans  v.  Scott ,  supra. 

The  defendant's  second  point  should  have  been  aflSrxned, 
and  its  denial  was  palpable  error.  It  called  on  the  court  to 
instruct  the  jury  that  if  Spatz  paid  full  value  for  the  propertj, 
and  the  object  of  the  sale  was  to  defraud  Renninger,  or  the 
intention  of  the  parties  was  to  hinder  and  delay  him  in  col- 
lecting his  claim  against  Snader,  the  sale  as  to  Renninger  was 
void.  To  this  point,  the  learned  judge  replied:  ^'If  the  jury 
believe  that  Spatz  gave  or  paid  value  for  this  personal  prop- 
erty he  claims,  the  sale  is  not  void  as  against  Renninger,  the 
defendant  in  this  issue,  and  he  is  not  entitled  to  your  verdict" 
This  answer  was  equivalent  to  a  direction  to  find  for  the  plain- 
tiff, if  he  paid  full  value  for  the  property.  It  withdrew  from 
the  jury  the  question  of  actual  fraud  by  saying,  in  effect,  that 
it  amounted  to  nothing  if  a  full  price  was  paid  for  the  goods. 

In  Covanhovan  v.  Hart,  21  Pa.  St.  495,  60  Am.  Dec.  57,  the 
rule  on  this  subject  was  well  stated  by  Chief  Justice  Black, 
when  he  said:  ^'If  a  debtor,  with  the  purpose  to  cheat  his  eredi- 
tors,  converts  his  land  into  money,  because  money  is  more 
easily  shuffled  out  of  sight  than  land,  he  of  course  commits 
gross  fraud.  If  his  object  in  making  the  sale  is  known  to  the 
purchaser,  and  he  nevertheless  aids  and  assists  in  executing  it, 
his  title  is  worthless  as  against  creditors,  though  he  may  have 
paid  a  full  price."  The  point  was  pertinent,  and  the  question 
raised  by  it  was  for  the  jury.  Snader  had  testified  that  the 
sale  was  made  to  prevent  Renninger  from  attaching  or  levying 
upon  the  goods.  Here  was  a  confession  by  the  vendor  of  a 
fraudulent  purpose  in  making  the  sale.  Did  Spatz  have 
knowledge  of  it,  and  aid  and  assist  Snader  in  carrying  it  out? 
If  so,  he  took  no  title  to  the  goods  as  against  Renninger, 
even  if  he  paid  full  value  for  them.  For  the  refusal  of  the 
defendant's  second  point,  this  judgment  must  be  reversed. 
We  discover  no  substantial  error  in  the  remaining  specificsr 
tions,  and  they  are  not  sustained. 

Judgment  reversed,  and  venire  fcLcias  ds  novo  awarded. 


TMAvwnjvn  Sals  —  Want  or  SumonNT  DsLnruT.  —  A  Toluitaiy  nk 
of  oliattol%  with  an  agrMment  that  the  vendor  may  keep  posMaaioii,  is  ordi* 
narily  frandiilent  and  Toid  as  against  creditors:  Siufievami  t.  BaUard^  • 
Johns.  337;  6  Am.  Dec.  281,  and  noU  287,  288,  aa  to  when  a  diange  of  poe- 
ion  is  necessary  in  a  sale  of  chattels.     And  as  to  what  diange  of 
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atim  is  saffioieiit  m  against  eraditon  and  subsequent  pnrohaserr,  extended 
note  to  CU\/iin  r,  Rosenberg,  97  Id.  340-348.  In  abeenoe  of  immediate  deliv- 
evy  and  an  actual  and  continued  change  of  possession  on  an  actnal  sale  of 
chattels*  the  sale  is  prima  /ade  fraadnient  as  against  creditors,  and  the  bor- 
«len  of  proof  is  upon  the  vendee  to  show  himself  a  bona  JUU  parchaser,  and 
that  the  sale  was  not  made  to  defraud  creditors:  Buhl  Iron  Works  v.  TetUon^ 
67  Mich.  623;  and  whether  there  has  been  a  delivery,  and  an  actual,  con- 
tinued change  of  possession,  depends,  to  a  great  extenti  upon  the  kind  and 
•ature  of  the  chattels  sold,  the  relation  of  the  parties,  and  the  circumstaaoes 
generally  connected  with  the  individual  transaction  in  question:  TuneU  r.  Lor* 
son^  39  Minn.  269;  Sweeney  v.  Coe,  12  Col.  486.  In  Hogan  v,  CoweU,  73  Cal. 
211,  a  sale  was  held  valid,  and  to  be  accompanied  by  immediate  delivery  and 
actual  and  continued  change  of  possession,  where,  for  three  months  prior  to 
the  sale^  the  horses  sold  were  pastured  upon  the  vendee's  ranch,  and,  at  the 
time  id  the  sale,  he  had  full  control  and  possession  of  them,  and  within  five 
days  thereafter  moved  them  to  another  ranch  owned  by  him,  the  considera- 
tion of  the  sale  being  pre-existing  indebtedness  equal  in  amount  to  the  value 
of  the  horses  sold.  So  in  Schumacher  v.  Connolly,  76  Id.  282,  a  sale  was  held 
to  have  been  accompanied  by  an  immediate  delivery,  and  an  actnal  and  con- 
tinned  change  of  possession^  where  a  store-owner,  who  lived  in  a  baok  room 
of  the  storehouse  with  his  family,  sold  the  store  and  its  contents  to  one  who 
took  immediate  possession  thereof  and  hired  the  vendor's  wife  to  help  him 
manage  the  business,  it  appearing  that  the  vendor  had  nothing  whatever  te 
do  with  the  business  subsequent  to  the  sale.  But  a  sale  may  be  accompanied 
by  an  immediate  delivery  of  the  chattels  sold,  and  an  actual  change  of  pos- 
session, and  still  be  fraudulent  as  against  creditors,  because  the  change  of 
poaeession  was  not  a  continued  change:  Ruddle  v.  Oiveru,  76  Id.  467.  And 
the  genera]  rule  is,  that  a  sale  ol  chattels,  accompanied  by  such  open  and  un- 
equivocal acts  on  the  part  of  the  purchaser  as  to  give  the  world  notice  of  his 
•wnership^  and  show  that  the  ownership  and  possession  of  the  vendor  has 
eeaeed.  Is  a  valid  sals^  so  far  as  the  provision  is  concerned,  requiring  sales  cl 
chattels  to  be  acoompanied  by  immediate  delivery,  and  by  an  actual  and  con- 
tinned  change  d  poesession:  OoM  v.  Huntlef,  73  Id.  399.  In  Clinton  UfaL 
Bank  v.  ^tademojin,  74  Iowa,  104,  a  sale  was  considered  valid,  as  against  cred- 
itors, where  the  vendor  sold  and  delivered  certain  cattle  to  the  vendee,  whe 
immediately  redelivered  thsm  to  the  vendor,  to  be  cared  for  by  him  until  the 
following  Monday,  and  then  driven  by  him  to  a  certain  place  named  by  the 
vendee^  it  appearing  that  the  sheriff  who  levied  upon  the  catUe  as  the  prop- 
er^ of  the  vendor  had  notice  of  all  the  facts.  In  the  case  of  Oro  Mining  dc 
Coi  V.  Starr,  76  CaL  166,  where  one  purchased  and  paid  for  certain  ma- 
chinery, but  left  it  on  storage  with  the  venders,  and  the  vendors  afterwards^ 
the  machinery  in  question  still  being  in  their  pcssession,  sold  out  to  defend- 
ant|  who  immediately  went  into  possession  under  a  schedule  of  the  property 
bought  by  him,  accompanied  by  a  bill  of  sale  therefor,  which  did  not  include 
the  machinery  left  on  storage,  in  an  action  by  the  purchaser  of  the  machinery 
against  the  pnrohaser  of  the  business,  it  was  held  that  the  sale  ol  the  ma- 
ehinsvy  was  good  as  against  the  defendant*  even  though  such  sale  was  not 
accompanied  by  an  actual  change  of  pcssession. 

FKAVSinaaT  OoHTiTAKOtt  — -  Kmowlbdob  ow  Fraup  bt  ORAMrni  on 
TurDn.  —  A  oonveyance  or  sale  is  fraudulent  and  void  as  against  the  credi- 
tors  ol  the  grantor  or  vender,  when  the  grantee  or  vendee  has  knowledge  ol 
the  intent  ol  his  grantor  or  vendor  to  defraud  his  creditors:  A&tHoM  v. 
Brankam,  80  GsL  631;  13  Ank  St.  Rep.  200,  and  note.    A  fraadulsnt 
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tM  b  liable  ift  eqnHy,  to  penonal  judgment^  at  the  snit  of  the 
«raditoff%  for  tiie  prooeeds  or  value  of  the  property  fraiidaleDtij 
to  hhn,  where  ihm  property  itself  hM  beea  eo  diipoeedof  or  eeneeetoi  by 
him  that  it  eaaaot  be  reached  or  identified:  Solimaky  r.  lAmuim  Bam,  Bmmk. 
86  TeniL  S88.  And  a  vendee  it  preeumed  to  have  made  inqoiry,  and  wil} 
be  charged  with  a  knowledge  of  every  fact  which  such  inquiry  woold 
give  him:  Blgghu  v.  Lodge,  68  Md.  229;  6  Am.  St.  Rap.  437;  Lineoin  v. 
^vynii,  68  Md.  299;  6  Am.  St.  Rep.  446.  In  mr9di  v.  RkJ^anUon,  66  Min. 
227*  it  waa  held  that  a  creditor  might  in  good  faith  pnrchaee  goods  fron  hie 
debtor  in  order  to  aecore  hia  debt,  although  the  debtor  add  to  him  far  tho 
parpose  of  defrauding  hia  other  oreditora.  And  in  Jampk  v.  KnmaAerger^ 
120  lad.  495,  where  a  peraon  ooUnded  with  a  debtor  to  defrand  hit  oreditora, 
taking  a  conveyance  of  property,  for  that  purpose  giving  a  valuable  ooBoiden- 
tion  therefor,  and  there  waa  no  money  placed  in  the  grantee's  haada  betoagiag 
to  auch  debtor,  and  nothing  owing  from  the  grantor  to  the  graateai,  Ibe  latter 
was  held  not  aubjeot  to  garnishment  for  the  debta  of  the  grantor. 

A  CovmkVCOL  VOT  Madb  nr  Qood  Faitu,  and  for  a  good  oonaideration, 
ia  voidable  aa  to  subaequent  ae  well  aa  eziating  creditora;  Rtmmm  t. 
77  Iowa»  20S. 
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fl28  Pbhnstlyania  Statu,  601] 
IinujiAMCi  —  What  CoNBTrruns  Aobht.  —  A  party  who  anbeoribea  hia  name 
to  aa  application  for  inanraaoe  aa  agent  of  the  oompany,  nakea  a  atate 
ment  ol  the  expoaurea,  and  approvea  the  riak  aa  agent,  and  after  tiiie  ia 
brought  to  the  notice  of  the  oompany,  reoeivea  and  delivera  the  poliey, 
lifta  the  premium,  and  reporta  it|  and  then  ooUecta  aaaeaameata.  and 
givea  receipta  reoogniaed  by  the  company,  ia  ita  agent  is  effactijag  the 
inanranoe. 

ImURANOB  —  CONDinOIf  THAT  PSRSON  PrOCUBIHO   InSURAJIOB  BH  DKBMn> 

AoaMT  OF  AaauEBO.  —  A  oondition  in  a  policy  of  inanranoe  that  *'  if 
any  broker,  or  other  peraon  than  the  aaaured,  ahall  have  procured  thia 
inaurance  to  be  taken  by  the  company,  auch  broker  or  other  pexaoa  afaall 
he  conaidered  the  agent  of  the  aaaured,  and  not  of  thia  ooapeay,"  hae 
reference  to  partiea  operating  on  their  own  accounti  or  on  behalf  ol  the 
aaaured,  and  not  to  agenta  repreaenting  the  company  ia  proaariiig  in* 


ImuBAMGi.  -^Fbavd  of  AoBirr  or  miatake  on  hia  part,  within  the  eoope  of 
the  powera  given  him  by  the  inaurance  company,  will  not  enable  the 
lattor  to  avoid  a  policy  to  the  injury  of  the  aaaured,  who  innooenHj  he* 
came  a  party  to  the  contract. 

IvaURAiiQX  —  Fraud  of  Aosnt  dom  not  Affsot  Imsuhisw — Where  an 
inaurance  agent  haa  fraudulently  cheated  the  inaured  into  algning  a 
falae  warranty  and  paying  the  premium,  and  the  policy  waa  iaaaed  upon 
tiie  falae  atotomenta  of  the  agent,  the  falae  warranty  thua  proooied  will 
not  avoid  the  policy,  nor  is  the  aaaured  eatopped  from  proving  tlM  fraud, 
and  holding  the  company  to  the  contract. 

UiavBAifOR  CoMPANT  OAKKOT  Rbfudiatb  thb  Fraud  OF  Rt  AoSHi;  and 
thua  escape  liability  on  a  poliey  consuromatod  thereby,  amply  becaaae 
the  inaured  accepted  in  good  faith  the  falae  repreaentationa  el  the  agent 
without  examination. 
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— OcnrmmNi  Aomnr  IvoEBAn  of  Kroumbbabom  m  Hm  k^ 
prep«rty  witboiit  notioe  thtreof  to  the  oompoay  b  aol  vkkfetd^gr 
a  ohiaga^  Imt  not  an  incrome,  of  enonmbnaoM  known  to  tho  irffiBginy 
ai  tlM  tine  the  ininraaoe  wae  effected. 

AflBUMPUT  to  recover  on  a  fire  insuranoe  polioj.  One 
Strooiinger  was  authorized  by  the  defendant  companj  to 
make  application  and  insure  the  property  for  the  lose  of  which 
this  aotion  is  brought.  When  making  the  application,  he 
asked  the  insured  a  number  of  questions,  which  the  latter 
truthfully  answered,  but  the  agent,  in  filling  out  the  applica- 
tion, inserted  false  answers.  Among  the  questions  asked  were: 
''Ib  it  encumberedr''  ''To  what  amount,  if  sor"  ''Is  the 
encumbrance  insured?  "  The  insured  answered  that  the  prop- 
erty was  encumbered  to  the  amount  of  four  thousand  dollars, 
some  of  which  had  been  paid,  but  how  much  he  did  not  know. 
In  filling  out  the  answers  to  these  questions,  the  agent  wrote, 
"None."  The  insured  did  not  read  his  answers  as  put  down, 
and  was  not  aware  of  their  falsity  until  the  company's  affida- 
vit of  defense  alleging  the  falsity  of  the  warranties  was  shown 
him.  The  application  containing  the  warranties  was  signed 
by  the  assured.  Other  facts  appear  in  the  opinion.  Judg- 
ment for  delradant,  and  plaintiff  brings  error. 

E.  W.  Spangler  and  H.  L.  Fi$h$rj  for  the  plaintiff  in  error. 

W.  Boy  SUwart^  Henry  0.  Niles,  Oeorge  S.  As/,  Frank 
0m9$^  Edward  D.  Ziegler^  and  J.  R.  Strattbridge^  for  the  de- 
fendant in  error. 

Olark,  J.  That  Strominger  was  the  agent  of  the  oontpany 
in  effecting  this  insurance  is  too  plain  to  admit  of  diBcnsdon. 
He  Bobscrlbed  his  name  to  the  application  as  agent;  he  made 
a  statement  of  the  exposures  as  agent,  and  approTed  the  risk 
as  agent;  and  all  this  was  brought  to  the  immediate  notice  of 
the  company  before  the  policy  issued.  The  company  forwarded 
the  policy  to  him,  and  he  delivered  it,  lifted  the  premium,  em- 
braced it  in  a  formal  report  to  the  company  at  tiie  end  of  the 
month,  deducting  his  commissions,  and  sent  it  to  the  special 
agent  He  subsequently  receiTcd  all  the  assessments,  and 
gave  the  receipts,  which  were  recognized  by  the  company,  and 
weiB  at  the  trial  given  in  evidence.  He  was  without  doubt 
ihm  agent  of  the  company  in  this  particular  transactiea,  and 
■raat  be  eo  regarded. 

TIm  policy  contains  a  clause  as  follows:  '*If  any  brekjsr,  et 
eiber  person  than  the  assured,  shall  have  procured  this  imma^ 
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anoe  to  be  taken  by  the  company,  ench  broker  or  other^penon 
flhall  be  considered  the  agent  of  the  assured,  and  not  of  this 
company." 

It  is  said  that  the  defendant  is  a  mutual  company,  of  which 
the  plaintiff  is  a  member,  and  he  will  be  presumed  to  have 
known  this  regulation.  But  Kister  was  not  yet  a  member  of 
the  company.  The  application  was  one  of  the  preliminary 
negotiations  to  that  end,  and  certainly  he  will  not  be  presumed 
to  have  known  in  advance  of  a  proyision  in  a  policy  which  had 
not  yet  issued.  But  r.ocording  to  our  construction,  the  agents 
of  the  company  are  not  embraced  in  this  proyision;  the  refer* 
ence  is  to  persons  operating  on  their  own  account,  or  on  behalf 
of  the  assured,  and  not  representing  the  company  in  procuring 
the  insurance.  The  use  of  the  term  *^ broker"  indicatee  the 
class  of  persons  intended.  Where  general  words  follow  partic- 
ular ones,  the  rule  is  to  construe  them  as  applicable  to  subjects 
ejvsdem  generis.  If  it  was  intended  by  the  policy  to  provide 
that  the  company's  agent,  when  taking  an  application,  was  not 
the  company's  agent,  but  the  agent  of  the  assured,  it  would 
have  been  an  easy  matter  to  say  so.  Susquehanna  Ins.  Co.  v. 
Pefiine^  7  Watts  &  S.  848,  is  a  case  of  that  kind.  There  a  per- 
son preparing  the  application  was  styled  as  surveyor,  and  it 
was  provided  that  such  applications  might  be  made  either 
by  the  applicant  ^*  or  by  the  surveyor,"  and  in  all  cases  the 
assured  will  be  bound  by  the  application,  for  the  purpose  of 
taking  which  *'  such  surveyor  will  be  deemed  the  agent  of  the 
applicant." 

Assuming  the  truth  of  the  matters  alleged  in  the  offer,  this 
case  bears  a  close  analogy  to  EiUfAerger  v.  PmUeUve  MttL  F. 
Ins.  Co.^  89  Pa.  St  464;  for  the  policy  in  that  case  contained  a 
provision  similar  to  that  in  the  policy  in  suit, — a  piovisioii, 
however,  which  contained  no  resUictive  words  whatever;  and 
it  was  held  that  they  did  not  apply  to  an  agent  of  the  company 
who  solicited  insurance,  made  out  applications,  sent  them  to 
the  home  office,  delivered  the  policies,  and  remitted  the  pre- 
miums. Whilst  we  have  no  particular  evidenoe  as  to  the 
authority  of  Strominger,  these  are  the  acts  which  he  per- 
formed, and  they  were  approved  by  the  company.  The  otiier 
cases  cited  by  the  company  on  this  branch  are  fally  discussed 
and  distinguished  in  Uie  Eilenberger  case,  and  further  refer- 
ence to  them  seems  unnecessary  now.  "An  examination  of 
the  facts  in  those  cases,"  says  Mr.  Justice  Trunkey,  "  will  aid 
in  understanding  the  scope  of  the  opinions.    In  each  there 
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no  question  but  that  the  warranty  was  made,  and  it  was  ooq« 
ceded  that  if  there  were  a  mutual  mistake  between  the  con- 
tracting parties,  parol  evidence  was  admissible  to  reform  the 
policy.  None  declares  that  the  fraud  or  mistake  of  a  knavish 
or  blundering  agent,  done  within  the  scope  of  the  powers  given 
him  by  the  company,  will  enable  the  latter  to  avoid  a  policy 
to  the  injury  of  the  insured,  who  innocently  became  a  party  to 
the  contract.  The  authorities  go  far,  very  likely  not  too  far, 
in  holding  the  assured  responsible  for  his  warranty,  and  in 
excluding  oral  evidence  to  contradict  or  vacy  it;  but  they  do 
not  establish  that  where  an  agent  of  the  assurer  has  cheated 
the  assured  into  signing  the  warranty  and  paying  the  pre- 
miam,  and  the  policy  was  issued  upon  the  false  statements  of 
the  agent  himself,  the  assured  shall  not  prove  the  fact,  and 
hold  the  principal  to  the  contract,  as  if  he  had  committed  the 
wrong.'* 

A  copy  of  the  application  accompanied  the  policy,  and  it  is 
argued  that  Eister  could  and  ought  to  have  read  it,  and  if  he 
had  done  so  he  would  have  seen  the  answers  were  untrue. 
These  were  considerations  which  were  properly  addressed  to 
the  jury.  We  cannot  say  that  the  law,  in  anticipation  of  a 
fraud  upon  the  part  of  the  company,  imposed  any  absolute 
duty  upon  Kister  to  read  his  policy  when  he  received  it,  al- 
though it  would  certainly  have  been  an  act  of  prudence  on 
hie  part  to  do  so:  Howard  Ins.  Co.  v.  Bruner^  28  Pa.  St  60; 
Unim  Mut.  L.  Ins.  Co.  v.  Wilkinson,  13  Wall.  222.  One  thing 
is  certain,  however:  the  company  cannot  repudiate  the  fraud 
of  its  agent,  and  thus  escape  the  obligations  of  a  contract  con- 
summated thereby,  merely  because  Kister  accepted  in  good 
faith  the  act  of  the  agent  without  examination. 

We  are  of  the  opinion,  also,  that  if  the  amount  of  the  encum- 
brances was  not  increased  during  the  continuance  of  the  policy, 
and  before  the  date  of  fire,  there  was  no  breach  of  the  condi- 
tion against  encumbrances,  within  the  spirit  and  meaning  of 
the  policy.  It  may  be  conceded  that  in  case  of  a  warranty  it 
is  a  matter  of  no  consequence  whether  or  not  the  act  stipulated 
for  be  material  to  the  risk.  One  of  the  objects  of  the  war- 
ranty, it  ia  said,  is  to  preclude  the  controversy  as  to  the 
materiality  of  the  thing  in  question.  Yet  it  must  still  be  as- 
certained, under  the  ordinary  rules  of  construction,  what  the 
thing  is  Uiat  is  warranted,  and  this  being  ascertained,  the  in- 
sured is  held  to  a  full  and  literal  performance  of  it:  Home  MuL 
Life  Aufn  y.  Oillespie,  110  Pa.  St.  88.    But  this  covenantor 
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eonditioD  against  future  enoumbrancea  doea  not  ataod  vpon 
the  footing  of  a  warranty.  The  warranty  ooveia  fho  npt^ 
sentationa  contained  in  the  application,  whilst  the  oonditioii 
referred  to  is  a  provision  of  the  policy  only,  and  ia  not  within 
the  terms  of  the  warranty.  The  encumbering  of  the  premiaes 
to  be  insured  was  intended  to  operate  as  a  forfeiture.  Now,  if 
it  be  assumed  that  the  plaintifif's  proof  would  eome  up  to 
the  offer,  which  we  say  should  have  been  reoeiyed,  it  would 
appear  that  the  plaintiff,  at  the  time  of  the  applioatioQ,  dis- 
closed the  fact  that  there  were  liens  to  the  amount  of  four 
thousand  dollars  against  the  premises  insured;  that  aome  of 
these  were  paid,  but  that  he  did  not  know  how  much;  that  at 
the  time  the  application  was  made  the  amount  of  theee  eocum- 
brances  was  lees  than  three  thousand  doUara;  that  at  no  time 
did  they  exceed  that  amount,  nor  equal  the  amount  repre- 
sented. This  provision  of  the  policy  is  based  upon  the  in- 
creased risk  resulting  from  encumbrances;  a  person  is  supposed 
to  have  less  interest  in  the  preservation  of  hia  property  when 
it  is  encumbered  beyond  its  value.  If  the  testimony  con- 
tained in  the  offer  is  true,  the  company  waa  willing  to  aaaume 
the  obligation  with  the  encumbrances  then  existing,  and  if 
these  encumbrances  were  not  increased  in  amount  during  the 
continuance  of  the  policy,  then  the  company  was  merely  held 
to  the  risk  which  it  at  first  assumed,  and  no  more.  The  ap- 
plicant, in  stating  the  amount  of  encumbrancee  on  hia  prop- 
erty, may  include  not  only  those  actually  entered,  but  such  aa 
are  liable  to  be  entered;  for  if  he  has  given  a  judgment  note  or 
bond,  he  knows  that  it  may,  and  probably  will  be,  placed  upon 
reoord.  He  may  not  have  knowledge  of  the  amount  actually 
entered,  but  be  able  to  state  the  amount  in  condition  to  be 
entered,  and  may  repreaent  the  amount  of  liens  acoordiogly. 
If  the  lien  of  one  of  the  judgmenta  entered  should  expire,  it 
would  certainly  not  be  treated  as  a  breach  of  the  condition  to 
have  it  revived;  or  if  the  aaaured,  in  order  to  raise  money  to 
pay  a  lien  pressing  for  payment,  should  enter  another  in  its 
place  of  equal  amount,  that  would  not  affect  the  riak  upon  the 
premises  insured;  yet,  in  either  case,  the  assured  may  be  aaid 
to  *'  have  the  aame  encumbered."  The  question  we  have  been 
considering  was  referred  to,  but  not  decided,  in  Penmylminia 
Mut.  Fir€  In$.  Co.  v.  Schmidt,  119  Pa.  St  449. 

Indemnity  ia  the  real  object  and  purpose  of  all  inaurance, 
•ad  thia  is  to  be  kept  constantly  in  view,  and  favored  in  the 
•onatruction  of  policies  of  insurance.     Such  oontracta  an  to 
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be  ecniBiraed  liberally,  and  it  ie  presumably  the  intention  of 
the  insurer  that  the  insured  shall  understand  that  in  ease  of 
lose  be  is  to  be  protected  to  the  full  extent  which  any  fair  in- 
terpretation will  give:  TeiUania  Ins.  Co.  t.  Mund^  102  Pa.  St 
96.  '*  Forfeitures  are  odious  in  law,  and  are  enforced  only 
where  there  is  clear  evidence  that  that  was  what  was  meant 
by  the  stipulations  of  the  parties.  There  must  be  no  oast  of 
management  or  trickery  to  entri^  the  party  into  a  forfeiture*': 
ffelmi  v.  PkiladdpMa  Life  In$.  Co.,  61  Id.  107;  100  Am.  Dec.  621* 
The  judgment  is  reversed,  and  a  venir$  faeiai  d$  nose 
awarded.  

iHsvaAjiGS.  —  OrdinArily  the  misreprM«atAtions  of  aa  afmt  aie  binding 
npon  th«  iMnranot  oompany:  Baher  r,  Ohio  F,  Itu.  Co.,  70  Midi.  ISS)  U  Am. 
8k  Repw  486^  and  note;  for  an  luaTanoo  oompany  ia  IxMUid  bj  Hbm  aolp  of  Ha 
afeati:  Memk  v.  Hvme  /jm.  Ox,  76  Cal.  61;  S  Am.  St.  Eflf.  Ilt»  aad  aofet 
162,16s. 

Qmammu,  Aaaint  of  iNSuaANOs  OoicPAiiiia»  wh^  aiet  CmdmmM  /aa  Ok 
127  HL  864;  11  Am.  81  Rop.  121. 


Pbnnbtlyania  Bailboad  Gompant  v.  Ltons. 

[129  FmKXm,YAMlA  SrATBv  111.] 

Oiaaiiit — Durr  to  PiaBBNanta  at  Tsna  DnfmriTioir.  — A 
laaboad  oon^any  shoold  atop  Ha  train  and  giTO  a  pimangT  a  raatoiirtk 
limo  to  laavo  tho  train  in  lafoty  at  the  plaoa  of  Ida  daotination,  aad  it  ii 
tba  dtttj  of  ihm  pamongar  to  azereiM  raaaonable  diligaaoe  and  oaro. 

CAnBnat— KaouanroB  n  JuMpnia  fbom  Movnra  Train,  wnmr 
QiTnxiOH  VOB  JuBT.  — In  an  notion  to  reoovor  for  personal  injnriat  ra- 
eeired  in  jumping  from  a  moring  train«  wliara  nagligonoa  ia  eliargod  on 
both  nda^  and  the  eridenoe  ia  oonflioting  aa  to  wbathor  or  not  the  tnda 
vaa  atopped  a  reaaonahle  time  to  allow  the  pamenger  to  alight  in  lafety, 
tba  whole  qneation  shonld  be  left  to  tho  jnry  for  iti  determination. 

Opmmoji  CARKTaHB — Wmuf  NsouoBHCB  OF  PAflsmoBB  nr  AuoHTDre 
moM  MoYDia  Traim  n  ior  Jvrt.  •»  When  a  paaaenger  is  placed  in 
peril  by  the  default  or  negligenoe  of  a  railroad  oompany,  or  when  he 
leavea  the  train  while  it  la  in  motion  by  direotion  of  the  oompany'a 
agents^  it  is  for  the  jury  to  determine,  upon  the  oTidenoe,  whether  the 
aet  was  negligent  or  not.  In  such  cases,  all  the  circumatanoes,  including 
the  speed  of  the  train  at  the  time  of  leaving  it,  must  be  considered. 

OOMMOH  GARBIRBB.  •»  WhBM  Pa88RN0KR  dt  Aliohtino  vrom  a  RaOiWAT 
TaAni  la  injured,  and  alleges  that  it  was  caused  by  the  neglect  of  the 
oampany  to  stop  its  train  long  enough  to  enable  him  to  alight  in  safety, 
ho  must  prove  such  neglect  to  the  satisfaction  of  the  jury,  or  fail  in  his 
action.  When,  therefore,  it  ia  found  that  sufficient  time  waa  given  him 
to  alight  in  safety,  that  he  did  not  do  so^  but  remained  on  the  train 
mtil  it  was  in  motion,  and  then  jumped,  and  waa  injured,  ha  ia  guilty 
of  eontribntory  negligence,  and  cannot  recoTer. 
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■▼I2>BHCB>-Ri8  Gesta  — Declaration  Mai#s  bt  an  Injubxd  pAnuaift 
imiiMdiataly  after  the  train  pasaed,  from  which  he  jumped,  and  while  he 
lay  on  the  platform  where  he  fell,  ia  adminible  as  part  ol  tlia  fee 


Oeorge  Tucker  Biipham  and  John  Hampton  Bamm^  fiv  tiie 
plaintiff  in  error. 

W,  Henry  Sutton^  for  the  defendant  in  error. 

McCoLLUM,  J.  The  plaintiff  below  was  a  passenger  on  a 
train  of  the  Pennsylvania  Railroad  Company,  from  Phila- 
delphia to  Haverford  College  station,  on  the  evening  of  April 
6y  1886.  In  alighting  from  the  car  at  the  latter  place,  he  fell 
upon  the  platform  of  the  station,  and  was  injared.  AUeging 
that  the  injury  he  received  was  caused  by  the  unassisted 
negligence  of  the  company,  he  brought  this  action  to  recover 
compensation  for  it  His  claim  is,  that  the  train  did  not  st<q» 
long  enough  to  allow  him  to  get  off  the  car  safely. 

It  was  the  duty  of  the  company  to  give  him  a  reasonable 
time  to  leave  the  train  at  the  place  of  his  destination,  and  it 
was  his  duty  to  use  reasonable  diligence  and  care  in  getting 
off  there.  It  clearly  appears  that  the  train  was  moving  when 
he  left  it,  but  whether  he  fell  or  voluntarily  jumped  from  it  is 
not  clear,  because  the  evidence  on  this  point  is  conflicting. 

As  the  alleged  failure  of  the  company  to  stop  its  train  long 
enough  to  enable  the  plaintiff  to  leave  it  in  safety  constitutes 
the  negligence  complained  of,  it  follows  that  if  the  company 
was  not  in  default  in  this  particular,  it  is  not  liable  to  the 
plaintiff  for  the  injury  he  received.  The  testimony  on  the  part 
of  the  plaintiff  is,  that  the  train  stopped  from  ten  to  twenty 
seconds;  on  the  part  of  the  defendant,  that  it  stopped  a  min- 
ute, and  that  from  ten  to  fifteen  passengers,  mostly  ladies,  got 
off  the  train,  and  one  or  two  passengers  got  on  it,  while  it  was 
at  rest.  It  is  contended  that  upon  this  evidence  the  court 
should  have  directed  a  verdict  for  the  defendant,  upon  the 
ground  that  no  negligence  was  shown,  and  the  court's  refusal 
to  do  so  constitutes  the  fifth  specification  of  error.  We  have 
no  hesitation  in  deciding  that  this  refusal  was  right,  and  that 
it  was  for  the  jury  to  determine,  upon  the  whole  evidence, 
whether  the  train  stopped  a  reasonable  and  proper  time  to  al- 
low its  passengers  to  alight  safely.  What  is  a  reasonable  time 
depends  on  the  circumstances  of  the  case  as  developed  by  the 
proofs. 

It  is  further  contended  that  if  the  defendant  company  failed 
to  afford  the  plaintiff  a  reasonable  time  to  leave  the  car  safely. 
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he  was  guilty  of  coDtribuiory  negligence  in  getting  off  while  it 
was  moving. 

It  Ib  admitted  that  the  plaintiff  got  off  the  car  while  it  was 
running  upon  the  track,  and  the  general  rule  that  it  is  negli- 
Sence  in  a  passenger  to  jump  from  a  moving  train  is  not 
seriously  questioned.  But  to  this  general  rule  there  are  ex- 
ceptions. When  the  passenger  is  placed  in  peril  by  the  default 
or  negligence  of  the  company,  or  when  he  leaves  the  train 
while  it  is  in  motion,  by  direction  of  the  company's  agents,  it 
IB  for  the  jury  to  say,  upon  the  evidence,  whether  the  act  was 
itegligent  or  not  In  such  cases  all  the  circumstances,  includ- 
ing the  speed  of  the  train  at  the  time  of  leaving  it,  must  be 
considered:  PeniMylvania  Ry  Co.  v.  Kilgore^  32  Pa.  St.  292; 
72  Am.  Dec.  787;  Pennsylvania  Ry  Co.  v.  Peter%,  116  Pa.  St. 
206;  Canal  Co.  v.  Webster,  18  Week.  Not.  889;  Johnson  v.  West 
Chester  etc.  R.  R.  Co.,  70  Pa.  St.  367.  In  view  of  the  evidence 
in  the  case  and  the  principles  already  stated,  the  denial  of  the 
defendant's  first,  third,  and  fifth  points  was  proper,  and  the 
specifications  founded  on  such  denial  are  dismissed. 

The  answer  to  the  defendant's  second  point  was  erroneous 
and  misleading.    It  did  not,  in  terms,  afiSrm  or  refuse  the 
point,  but  it  substantially  denied  any  effect  to  a  finding  by 
the  jury  that  the  train  stopped  a  sufficient  time  for  the  plain- 
tiff to  leave  it,  and  that  he  jumped  from  it  after  it  had  started 
upon  its  course;  and  it  declared  that  in  all  cases  it  was  for  the 
jury  to  determine  whether  it  was  negligence  in  a  passenger  to 
jump  from  a  moving  train,  and  that  this  depended  altogether 
upon  the  speed  of  the  train  when  he  jumped  from  it.  We  can«- 
not  accept  this  as  a  correct  statement  of  the  law  on  the  subject 
to  which  it  relates.     If  a  passenger,  in  alighting  from  a  rail- 
way oar,  receives  an  injury,  which  he  alleges  was  caused  by 
the  neglect  of  the  company  to  stop  its  train  long  enough  to  en* 
able  him  to  leave  it  safely,  he  must  prove  such  neglect  to  the 
satis&ction  of  the  jury,  or  fail  in  his  action.     When,  therefore, 
it  is  found  that  sufficient  time  was  given  him  to  get  ofl*  in 
safety,  that  he  did  not  do  so,  but  remained  on  the  train  until 
it  had  started  upon  its  course,  and  then  jumped  from  it,  and 
was  injured,  a  clear  case  of  injury  arising  from  his  own  negli- 
gence is  presented,  and  he  cannot  recover.  In  the  present  case, 
as  we  have  seen,  it  was  for  the  jury  to  determine  whether  a 
sufficient  time  was  allowed  the  plaintiff  to  alight  from  the  car 
before  it  started  on  its  course,  and  this  involved  a  consideration 
a(  all  the  circumstances  of  the  case;  but  if  it  was  ascertained 
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thai  soffieient  time  had  been  given  for  that  purpose,  thai  he 
did  not  nee  it,  but  remained  upon  the  car  until  it  waa  in 
metien,  and  then  jumped  from  it»  and  waa  injured,  the  jnrj 
Bheold.h*ye  been  instructed  that  his  own  negligenoe  eauaed 
the  injury,  and  preyented  a  recovery.  Thia  was  the  inatruo- 
tion  the  defendant's  second  point  sought,  but  fiedled  to  obtain. 
A  sufficient  time  in  such  cases  means  time  to  alight  saSsIj  ia 
the  use  of  reasonable  diligence  and  care,  and  haa  regard  to  all 
the  eircumstaneea  which  affect  the  act  of  getting  off  a  train. 
The  third  specification  of  error  is  sustained. 

We  cannot  say  that  it  waa  error  to  receive  the  declaration 
made  by  the  plaintiff  immediately  after  the  train  paaaed,  and 
while  he  lay  on  the  platform  where  he  fell.  It  was,  under  the 
authoritiesy  a  part  of  the  ru  gutm:  Tim/phin$  v.  SabmorsJ^  14 
Serg.  A  R.  375;  ElhinM  v.  MeKean,  79  Pa.  St  498.  It  differs 
from  the  declaration  which  was  rqected  in  Ogden  v.  Penm$^ 
vania  M.  B.  Co^  44  Leg.  Int  183,  as  that  was  made  after  the 
removal  ef  the  injured  party  from  the  place  where  he  was 
found;  in  this  case,  it  was  made  while  the  party  waa  lying 
where  he  fell,  and  an  instant  after  hia  falL  The  first  apedlK 
cation  ef  error  is  not  sustained. 

Judgment  reversed,  and  venire  facioi  d4  nose  awarded. 


CAsaiias  OS  PiauiioaBS —  Dorr  to  PiassNoiaa  at  DnmiATioir.^A 
•MTMT  «f  pat— ngew  ia  bound  to  use  iho  mudo  dogree  of  omo  towardo  »  fa» 
•anger  in  hia  agraaa  from  the  Tahiola  of  oarriage  aa  wImq  Im  rooniiin  ihmmm, 
proYided  anoh  agraaa  ia  lor  »  proper  purpoae:  Dodge  ▼•  BoMm  tic  8m  &  0^ 
14S  Maaa.  207;  12  Am.  8t  Rep.  641.  Tha  oarriar  mnat  aaaoaaoo  ika  nama 
of  tha  atation  npon  coming  to  it,  and  aUow  tha  paaaengera  »  roaaonaWa  op- 
portunity to  alight  in  aafaty:  Dorrak  r.  IlUmm  C.  JS.  J2.  (to..  SS  Miaa.  14$  7 
Am.  81  Rep.  629,  and  note  681. 

CARRIKR8  or  PAasBHosiia  —  DuTT  ow  PAasaMOBB  AT  Dasnsr ATsea.  ^  A 

passenger  moat  Avail  himself  of  the  opportunity  given  him  to  aligjhi  at  hia 
point  of  deatination  in  anoh  »  manner  aa  not  to  be  gnilty  of  negligaaoa  en 
his  part;  ao  where  »  paaaenger,  after  the  train  had  reached  hia  atation,  and 
atopped  the  nsnal  time  for  passengers  to  alight^  being  warned  by  Hie  fanke- 
man  not  to  alight  after  the  train  had  again  atarted,  noTertheleee  made  an 
attempt  to  get  oS,  and  waa  injured,  he  waa  gnilty  of  oontsibntoij  negligenoe. 
and  could  not  recover  for  hia  injuries:  New  Tork  tie,  R.  E.Oa.  v.  JBndkee,  127 
Pa.  St  316;  14  Am.  St  Rep.  848;  IlUnoie  eicR,JLOo.r.  SlaUon,  54  DL  133; 
6  Am.  Rep.  109. 

CoMTBiBUToaT  Neglioihob  07  A  Pabsihosb  AuoHTOie  raoif  A  TtAni 
in  motion  is  ordinarily  a  question  of  faot  for  the  jury:  Rabem  ▼.  OeminU  M,  E> 
Co.,  74  Iowa,  732. 

Rm  GnxJL  —  Declaratioms  Mads  by  a  Plaqitiiv  half  an  hour  aftsr 
an  aoeident  aa  to  the  manner  of  his  leaving  the  train  and  receiving  the  ia* 
jury  are  inadmissible  in  evidence  as  part  of  the  reegeaim:  Smammak  ale.  tCf 
da  ▼.  BMemd.  82  Oa.  267;  14  Am.  8t  Rep.  168. 
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De  Turk  v.  Commonwealth. 

[129  PENN8TLTANXA  8TATB,  IftL] 

OwiOB  AK»  OwncxRB  ^  Inoompativlb  Omcss.  —  Office  of  eoon^  cmnii- 
ntMdoner  and  that  of  postmaBter  are  incompatible^  independent  of  an  j 
staiote  to  that  effeot»  nnder  oonstitntional  provision  that  anj  peraon 
holding  an  office  of  trust  or  profit  nnder  the  United  States  cannot  at  tho 
Mune  time  hold  an  office  in  the  etate  to  which  a  salary  ie  attached. 

Owwicm  Aim  Omojou  —  Incompatiblb  Ofticis.  —  Where  a  person  is  ap- 
pointed to  a  state  office  who  is  already  holding  a  federal  office,  and  these 
cffioes  are  made  incompatible  by  the  state  constitution,  his  aooeptanoe 
and  entering  upon  the  duties  of  the  state  office  does  not  create  a  Taoanoy 
in  the  federal  office;  but  his  right  to  hold  the  former  may  be  questioned 
if  be  attempts  to  hold  them  both. 

Omcm  AVD  Ofiigxrs  —  Incompatibli  Ovfiois. — Where  a  person  is  hold- 
iBg  a  federal  and  a  state  office,  made  incompatible  by  etate  constitution, 
bot  before  answer  and  issue  joined  in  quo  wamuiio  to  oust  him  from  the 
state  office  he  formally  resigns  and  surrenders  the  federal  office,  his  title 
to  the  state  office  is  thereby  peif  eoted  so  that  he  cannot  be  ousted  there- 
from by  judgment  in  the  {no  tearranls  proceeding. 

John  W.  Ryon^  A.  W.  SehdUk^  and  8*  H.  Kturcher^  for  the 
plaintiff  in  error. 

Wmiam  WUhelm,  John  H.  Noih^  and  W.  J.  WhiUhouie,  for 
the  commonwealth. 

McCk>LLUM,  J.  Section  2  of  artice  12  of  the  conetitution  of 
Pennsylyania  provides  that  *'no  member  of  Congress  from 
this  state,  nor  any  person  holding  or  exercising  any  office  or 
appointment  of  trust  or  profit  under  the  United  States,  shall, 
at  the  same  time,  hold  or  exercise  any  office  in  this  state  to 
which  a  salary,  fees,  or  perquisites  shall  be  attached.  The 
general  assembly  may,  by  law,  declare  what  offices  are  incom- 
patible." 

Samuel  O.  De  Turk  was,  on  November  8,  1887,  duly  elected 
aoommissioner  of  Schuylkill  County,  and  on  the  first  Monday 
of  the  following  January  executed  the  required  bond,  took  the 
oath,  and  entered  upon  the  duties  of  that  office.  At  the  time 
of  his  election  he  was  holding,  by  appointment,  the  office  of 
postmaster  at  De  Turkville,  in  said  county,  and  he  continued 
to  discharge  its  duties  until  November  13,  1888,  when  he  re- 
signed, and  his  successor  was  appointed.  On  October  24, 1888, 
upon  the  suggestion  of  the  district  attorney  of  said  county  that 
De  Turk  was  then  holding  the  office  of  county  commissioner, 
an  office  in  this  state  to  which  a  salary  is  attached,  and  the 
office  of  postmaster,  an  office  of  trust  and  profit  under  the 
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United  States,  a  writ  of  quo  warranto  was  ordered,  reqairing 
the  said  Samuel  6.  De  Turk  to  appear  and  show  hj  what  au- 
thority he  claimed  to  exercise  the  oflSce  of  county  cominissioDer 
in  the  said  county  of  Schuylkill.  An  answer  was  filed  Decem- 
ber 3,  1888y  admitting  the  foregoing  facts,  but  denying  that 
the  offices  were  incompatible,  within  the  intent  and  meaning 
of  the  constitution,  and  the  act  of  May  15, 1874:  Pamph.  Laws, 
186.  To  this  answer  a  demurrer  was  filed  on  January  10, 
1889,  and  upon  the  issue  thus  joined  the  cause  was  heard,  and 
on  January  14, 1889,  a  judgment  of  ouster  was  entered  against 
the  defendant. 

The  contention  of  the  plaintifl*  in  error  embraces  three  prop- 
ositions: 1.  These  oflSces  are  not  incompatible,  because  the 
legislature  has  not  yet  declared  them  to  be  so;  2.  If  they  are 
incompatible,  an  acceptance  of  the  second  office  is  an  implied 
resignation  and  vacation  of  the  first;  3.  An  express  resigna- 
tion of  the  first  office,  before  answer  and  hearing,  is  a  sufficient 
compliance  with  the  constitutional  provision. 

The  constitution  plainly  prohibits  any  person  holding  an 
office  of  trust  or  profit  under  the  United  States  from  holding, 
at  the  same  time,  an  office  in  this  state  to  which  a  salary  is 
attached;  and  it  as  plainly  provides  that  the  legislature  may, 
by  law,  declare  what  offices  are  incompatible.  The  prohibi- 
tion and  the  permission  or  direction  are  contained  in  the  same 
section,  but  in  separate  sentences  of  it.  Is  the  former  inopera- 
tive by  reason  of  the  latter?  Does  the  section,  as  a  whole, 
mean  that  no  person  can  hold  these  offices,  at  the  same  time, 
if  the  legislature  shall  declare  them  incompatible?  We  can- 
not so  construe  it.  The  prohibition  may  be  enforced  without 
legislative  aid,  and  no  action  or  inaction  of  the  legislature  can 
destroy  it.  This  construction  does  not  render  the  last  sen- 
tence of  the  section  useless,  because  that  relates  to  offices  not 
within  the  constitutional  prohibition,  and  authorizes  the  legis- 
lature to  declare  them  incompatible:  Commonwealth  v.  Fordy 
5  Pa.  St.  67. 

We  next  inquire  whether  De  Turk  forfeited  and  created  a 
vacancy  in  the  office  of  postmaster  by  accepting  and  entering 
upon  the  duties  of  the  office  of  county  commissioner.  In  con- 
sidering this  question,  regard  must  be  had  to  the  fact  that  the 
former  is  an  office  under  the  government  of  the  United  States, 
and  the  latter  an  office  under  the  state  government  If  the 
titles  to  these  offices  were  derived  from  a  comrmon  source,  it 
might  well  be  held  that  an  acceptance  of  the  second  office  was 
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AH  implied  resignation  and  vacation  of  the  first.  This  is  the^ 
commoD-law  mle,  and  the  carrent  of  authority  in  this  country 
Bustains  it.  But  the  state  cannot  declare  the  federal  office 
vacantf  nor  remove  the  incumbent  from  it.  It  may,  however, 
enforce  the  constitutional  provision  by  proceedings  to  test  hia 
title  to  the  office  he  holds  under  its  laws,  and  it  may  remove- 
him  from  that  office,  if  he  does  not  surrender  the  office  ho 
holds  under  the  government  of  the  United  States.  It  follows 
from  these  views  that  at  the  time  of  the  institution  of  this  suit 
De  Turk  had  not  an  indefeasible  title  to  the  office  of  county 
commissioner,  because  he  was  then  in  actual  possession,  and 
exercising  the  functions,  of  an  office  of  trust  and  profit  under 
the  United  States. 

Did  his  formal  resignation  and  complete  surrender  of  it,  be- 
fore answer,  place  him  in  accord  with  the  constitution,  and 
perfect  his  title  to  the  office  of  county  commissioner?  By  ac- 
cepting it,  and  entering  upon  its  duties,  he  elected  to  hold  it. 
This  election  was  confirmed  by  his  express  resignation  of  the 
office  of  postmaster,  and  the  appointment  of  his  successor,  be- 
fore issue  was  joined.  When  he  appeared,  in  obedience  to  the 
mandate  of  the  writ,  he  was  not  holding  an  office  of  trust  or 
profit  under  the  United  States.  The  judgment  of  ouster,  there* 
fore,  rests  on  an  alleged  forfeiture  resulting  from  a  prior  hold- 
ing of  the  two  offices  at  the  same  time.  But  as  the  acceptance 
of  the  second  office  was  an  implied  resignation  of  the  first,  — 
an  election  to  hold  the  former  and  to  surrender  the  latter,  — 
it  did  not  forfeit  respondent's  title  to  the  office  which  he  so 
elected  to  hold  and  exercise.  This  case  depends  entirely  upon 
the  construction  of  the  constitutional  provision  against  the 
holding  of  incompatible  offices,  as  it  is  not  covered  by  any 
statute.  The  constitution  makes  these  offices  incompatible; 
but  it  does  not  prescribe  a  penalty  or  declare  a  forfeiture.  We 
are  of  opinion  that  when  issue  was  joined  in  this  case  the  re- 
spondent had  a  valid  title  to  the  office  of  county  commissioner, 
and  that  it  was  error  to  enter  judgment  of  ouster.  Common^ 
yfealth  y.  Pyle^  18  Pa.  St.  519,  is  not  in  conflict  with  this  con- 
clusion. It  merely  decided  that  a  stockholder  in  a  bank  could 
not  hold  the  office  of  notary  public,  because  by  the  act  of 
April  14,  1840,  the  legislature  had  so  declared.  What  was 
there  said  with  reference  to  incompatible  offices  was  not 
necessary  to  the  determination  of  the  question  before  the 
court. 

Judgment  reversed. 


708  Palmbb  v.  Fabbell.  [Peiui. 

Offioi  avo  OmcBRS  —  Imoompatibls  Owioxs.  —  It  has  been  hdd  that 
the  following  oIBom  are  inoompatiblflb  and  oaaaot  be  held  by  ona  penoa  at  tba 
aame  tune:  Diatriet  judge  and  deputy  aheriff:  SiaU  t.  O^;  16  R.  L  506;  t 
Am.  81  Rep.  921;  any  ■alaried  federal  office  and  any  atate  office:  Peoffk  t. 
Leonard,  73  Gal.  2210;  poatmaater  and  jndge  of  the  county  court:  MoghM  t. 
Carpenier,  4  Bush,  89;  poatmaater  and  townahip  truatee:  /V>te  t.  KaHbi,  10$ 
Ind.  221;  66  Am.  Rep.  197;  fltote  t.  Ork,  U  Ind.  401;  16  Am.  Befi 
alderman  and  member  of  Oongreaa:  People  r.  Brooklifm,  77  N.  Y.  608;  SI 
Rep.  669;  oommiaaioner  of  the  United  Statea  centennial  oommiMOS 
presidential  elector:  In  re  OorUat,  11  R  L  638;  23  Am.  Rep.  638;  a  loermtive 
federal  office  of  any  kind  and  aheriff:  BunOng  ▼.  WUUt,  27  Gfutt  144;  21  Am. 
Rep.  388;  trial  justice  and  deputy  aheriff:  Sttibbe  ▼.  Z«e^  64  If e.  106;  18  Am. 
Rep.  261;  justice  of  the  peace  and  conatable:  Magk  t.  Stoddard^  85  Ooan. 
666;  68  Am.  Dec  876;  juatice  of  the  peaoe  and  deputy  aheriff:  WUmm  t. 
Kkkg,  3  Litt  467;  14  Am.  Dec  84. 

Onb  Who  Aooim  ah  OmoB  Inoomfativlb  with  an  Otfigb  already 
held  by  him  tpeofaOo  Tacatea  the  first  office:  State  r.  0<^,  15  R.  L  605;  S 
Am.  St  Rep.  921,  and  particularly  note.  But  where  two  officee  are  not  in- 
compatible^ aa  diatriot  dark  and  court  oomnuaaioner,  acceptance  of  one  by  the 
inoumbent  of  the  other  will  not  operate  aa  a  ▼acation  af  tiie  latter:  Kmmrjf  t. 
Omum,  86  Minn.  190. 


Palmbb  t;.  Farrell. 

(U9  PsimaTLTAinA  Statb,  ifilj 

Dbm — Ck>N8TEUonoH  —  BviDXMOB  TO  V ART.  —  When  the  beak  ef  %  ■»▼!• 
gable  atream  is  called  for  as  a  boundary  in  a  deed,  the  law  wiU  preanme 
the  grantor'a  intention  to  have  been  to  carry  the  line  to  low-water  mark; 
and  when  the  worda  of  the  deed  are  deaa  and  conaiatentk  aad  no  frnad 
or  miatake  ia  alleged,  the  intention  of  the  partiea  cannot  be  sbewn  to 
oirerride  their  obrioua  meaning.  If,  howeyer,  there  ia  anything  m  the 
deed  which  indicates  a  different  intent,  the  question  ia  one  of  conalmo- 
Unm  for  the  court;  or  if  there  are  eztraneoua  facta  or  eircumstnaf 
which,  if  proved,  would  bear  upon  the  proper  construction,  thn8 
tion  may,  under  proper  instructions,  become  one  for  the  jury. 

DnM — Ck>N8TEi7onoH  —  Parol  Bvidkmck  to  Vabt.  ^-  Where  a  de«d  ealla 
for  land  **  bounded  and  described  according  to  "  a  certain  aurv'aj,  and 
doea  not  call  for  a  river  aa  a  boundary,  but  does  call  for  certain  linaa  run 
between  certain  pointa  designated  by  the  surveyor  aa  on  the  bank  of  a 
river,  and  which  exclude  the  land  in  dispute,  parol  evidence  ia  ndaiia- 
aible  to  show  that  the  river  bank  referred  to  ia  artificial;  that  the  grantee 
had  notice  before  the  sale  that  the  grantor  reserved  the  land  in  dispute, 
and  refused  to  execute  a  deed  expressly  conveying  it;  that  the  sale  waa 
expressly  subject  to  a  survey  which  was  afterwards  made;  and  that  tho 
lines  in  the  deed  were  in  exact  accordance  with  such  survey. 

WiTNxas  —  Com PETK50T  —  BviDBNCt  TO  Ekflaih  Dkbd.  —  In  a  contra- 
versy  aa  to  whether  or  not  certain  lands  were  conveyed  by  deed,  where 
the  plaintiff  claima  under  the  grantors  and  the  defendant  under  the 
grantee  in  such  deed,  one  of  the  grantora  who  baa  conveyed  her  intereat 
wilhoat  covenant  of  title  ia  competent  to  teatify  aa  t» 
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admiflsiUe  to  explafn  the  deed,  although  the  other  grantors  are  dead» 
and  when  she  is  not  called  against  their  interests,  and  such  grantee  it 
alire^  and  oompetent  to  testify  as  to  the  same  matters. 

Dwighi  if.  Lowrey  and  A.  U.  Bannard,  for  the  plaintiffs  in 
error. 

Charles  H,  Downing^  for  the  defendants  in  error. 

Clark,  J.  This  is  an  action  of  ejectment  brought  to  re- 
cover about  twenty-six  acres  of  land,  situate  on  the  west  side 
of  the  Schuylkill,  opposite  Point  Breeze,  in  the  twenty-seventh 
ward  of  the  city  of  Philadelphia.  The  description  contained 
in  the  writ  is  not  printed,  but  according  to  the  plaintiffs' 
paper-book,  the  disputed  property  is  ^*  flat  land,"  bounded  on 
the  north  by  a  line  run  upon  the  dike  or  artificial  bank  of  the 
Schuylkill  River,  on  the  south  by  low-water  mark,  and  on  the 
east  and  west  by  the  projection  to  low-water  mark  of  the  side 
lines  of  a  ten-acre  meadow,  or  fast  lands,  of  defendants,  in 
front  of  which  are  the  flats.  These  flats,  being  between  high 
and  low  water  mark,  are  covered  with  water,  except  when  the 
tides  are  low,  and  are  valuable  only  as  accretions  may  make 
them  so  for  the  purpose  of  a  wharf.  As  the  court  below  en- 
tered a  nonsuit,  we  are  bound  to  accept  the  testimony  which 
was  taken  as  true,  treat  the  offers  of  evidence  which  were 
refused  as  if  they  were  justified  by  the  proof,  and  give  to  the 
plaintiffs  the  benefit  of  all  the  inferences  which  may  fairly 
arise  out  of  the  facts  thus  assumed. 

The  common  source  of  title  was  Aaron  Palmer,  to  whom,  on 
September  17,  1791,  one  Nathan  Jones,  by  a  deed,  conveyed 
the  meadow-grounds  to  which  the  flats  were  appurtenant. 
Aaron  Palmer  died  November  11,  1817,  and  was  seised  of  the 
property  at  the  time  of  his  death;  for  it  was  admitted  at  the 
trial  that  Aaron  Palmer,  or  his  heirs,  claiming  under  him,  was 
in  the  actual  possession  from  the  date  of  this  deed  until  May 
13,  1864,  the  date  of  the  defendants'  deed  from  Lydia  P. 
Palmer. 

It  is  conceded  that  by  this  means  Aaron  Palmer  was  in- 
vested with  title,  not  only  to  the  fast  land,  but  also  to  the  flat 
lands,  upon  the  principle  that  a  grant  of  land  bounded  upon 
a  navigable  river  extends  to  low-water  mark,  subject,  however, 
to  the  right  of  the  public  for  the  purpose  of  navigation:  Car* 
son  V.  Blazer,  2  Binn.  475;  4  Am.  Dec.  463;  Ball  v.  Slack,  2 
Whart.  508;  30  Am.  Dec.  278;  Coovert  v.  O'Conner,  8  Watts, 
470;  Jo^ice  v.  Janney,  8  Watts  &  S.  439;  42  Am.  Dec.  309; 
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Ftdmer  ▼.  WiUiamB,  122  Pa.  St.  191;  9  Am.  St.  Rep.  88.  The 
authoritiee  upon  this  subject  are  collected  in  Wood  t.  Appalj 
€3  Pa.  St.  210,  and  the  law  may  be  regarded  as  settled  beyond 
question.  ^'  Between  high  and  low  water  mark  upon  a  naviga- 
ble river,  the  grantee  takes  subject  to  the*  rights  or  the  public; 
and  as  between  him  and  the  public,  he  may  use  his  land  be- 
low high-water  mark  for  such  purposes  as  do  not  interfere 
with  the  free  flow  and  navigation  of  the  waters":  Fulmer  v. 
WilliamSy  supra.  The  possession  of  the  fast  land  is  therefore 
possession  of  the  flats.  That  boats  or  vessels  at  high  water 
pass  over  the  flats  amounts  to  nothing,  as  respects  the  posses- 
sion; for  the  possession  is  necessarily  subject  to  the  use  of  the 
water  by  the  public:  Ball  v.  Slaeky  $upra. 

The  plaintiffs'  claim  is  through  a  series  of  assignments  from 
those  entitled  by  devolution  under  the  last  will  and  testament 
of  Aaron  Palmer,  deceased.  The  defendants  claim  under  the 
deed  of  May  13,  1864,  from  persons  entitled  in  the  same  right; 
and  the  whole  question  turns  upon  the  proper  force  and  effect 
of  that  deed.  Did  the  conveyance  from  Lydia  P.  Palmer  et  oL 
to  Hamilton  Farrell  for  the  fast  lands  pass  the  title  to  the  flats 
also?  The  general  rule  undoubtedly  is  as  we  have  stated  it; 
but  there  are  cases  in  which  the  intention  of  the  parties  may 
be  otherwise,  and  it  is  a  cardinal  rule  in  all  cases  that  a  grant 
is  to  be  construed  according  to  that  intention.  '*The  char* 
acter  of  this  kind  of  property  is  such  that  land  bordering  on 
the  flats,  and  the  flats,  naturally  go  together.  Their  most 
beneficial  enjoyment  is  derived  from  their  connection;  and  it 
is  inconceivable  that  any  man  in  his  sober  senses  having,  or 
supposing  he  had,  a  title  to  both  would  intentionally  separate 
them,  and  convey  the  meadow  to  one  of  his  childreni  and  the 
flats  in  front  of  it  to  another.  For  this  reason  it  is  tliat  an 
express  exception  is  required  in  the  grant,  or  some  unequivocal 
declaration,  or  certain  immemorial  usage,  to  limit  the  title  of 
the  owner  in  such  cases  to  the  edge  of  the  river  **:  JoneB  v. 
Janney^  tupra.  It  is  therefore  this  peculiar  connection  in 
their  uses  which  gives  rise  to  the  presumption  that  the  grant 
is  intended  to  pass  the  flats  with  the  fast  land;  but  this  pre- 
sumption of  fact  may,  like  any  other,  be  rebutted  by  proper 
and  competent  evidence  of  a  contrary  intention.  *'0f  course," 
says  Mr.  Justice  Agnew  in  Wood  v.  Appal^  supra^  **  the  rule  as 
now  laid  down  applies  only  to  a  case  where  no  other  intention 
is  disclosed  by  the  return  of  the  survey  or  the  deed.''  The 
very  recent  case  of  Risdon  v.  PhUaddphia^  18  Week.  Not  78, 
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illustrates  the  rule  applicable  in  such  a  case  with  much  clear- 
ness. In  that  case,  Carson  held  title  through  a  patent  from 
the  Duke  of  York,  granted  in  1667  to  Andrew  Carr  for  "land 
lying  and  being  in  Delaware  River,  nearly  into  Lawsa  Cocks, 
containing,  by  estimation,  one  hundred  acres  or  thereabouts, 
be  it  more  or  less,  bounded  on  the  south  with  the  said  river, 
on  the  north  with  the  woods,  and  on  the  northeast  with  Pen- 
nebeckahs  creek  or  kills."  Notwithstanding  this  patent  plainly 
included  the  flats,  Carr,  in  1838,  procured  {T0m  the  surveyor- 
general  a  separate  patent  for  the  flats,  and  in  a  future  convey- 
ance of  the  fast  lands  followed  apparently  as  a  dividing  line 
the  courses  and  distances  of  the  patent  of  1838,  and  on  one  of 
these  lines  called  for  the  flats.  "  These  and  other  matters  of 
description- in  the  deed,"  says  our  Brother  Sterrett,  who  de- 
livered the  opinion  of  the  court,  "taken  in  connection  with  the 
&ct  that  Carson  evidently  claimed  to  hold  the  flat  land  by 
virtue  of  his  patent  from  the  commonwealth,  would  seem  to 
indicate  that  it  was  the  intention  to  exclude,  rather  than  in- 
clude, these  lands  in  the  conveyance  to  Ryan.  At  all  events, 
it  was  not  a  question  which  the  court,  under  the  evidence, 
could  decide  as  matter  of  law.  It  ie  unnecessary  to  say  that 
Carson  did  or  did  not  acquire  anything  by  his  patent  of  1838. 
He  evidently  treated  it  as  valid,  and  this  fact,  in  connection 
with  others,  should  not  be  ignored  in  determining  whether  the 
flats  and  mai^ins  in  front  of  the  fast  lands  were  included  in 
the  conveyance  to  Ryan." 

It  is  apparent,  therefore,  that  the  question  in  each  case  is 
determinable  upon  the  true  and  proper  construction  of  the 
grant.  When  the  bank  of  a  navigable  stream  is  called  for  as 
a  boundary, — tbrt  and  no  more, — the  law  will  presume  the 
grantor's  intention  to  have  been  to  carry  the  line  to  low-water 
mark;  and  when  the  words  of  a  grant  are  clear  and  consistent, 
when  they  contain  no  ambiguity,  and  no  fraud  or  mistake  is 
alleged,  the  intention  of  the  parties  cannot  be  shown  to  over- 
ride their  obvious  meaning;  but  if  there  is  anything  in  the 
words  of  the  grant  which  would  indicate  a  probably  diflerent 
intent,  the  question,  in  the  absence  of  mistake  or  fraud,  is  one 
for  construction  of  the  court;  or  if  there  be  extraneous  facts 
or  surrounding  circumstances  alleged  which  would,  if  estab- 
lished, bear  upon  the  proper  construction,  the  question  may, 
under  proper  instructions,  become  one  for  the  jury.  Is  there 
anything  upon  the  face  of  the  deed  dated  May  13,  1864,  froqi 
Lydia  P.  Palmer  et  al.  to  Hamilton  Farrell,  which  calls  for  eon- 
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struction?    It  is  clear  that  the  flats  are  not  embraoed  witliiB 
the  words  of  the  description  as  written  in  this  deed.    The 
lands  are  ^bounded  and  described  according  to  the  survey 
made  thereof  by  James  Miller  on  the  twenty-sixth  day  of 
April,  A.  D.  1864/' — only  a  few  days  before  the  execution  of 
this  deed.     The  lines  of  that  survey  are  the  lines  given  in  the 
deed,  and  admittedly  exclude  the  lands  in  dispute.   It  is  plain, 
then,  that  it  is  only  by  a  legal  construction  of  the  deed,  based 
upon  an  assumed  intention  of  the  grantors,  that  the  flat  lands 
can  be  embraced  in  it;  and  as  the  court  is  thus  called  upon 
to  construe  the  deed,  that  work  must  be  conducted  according 
to  established  rules.    The  words  of  the  grant  are  wholly  con» 
sistent  with  the  contention  of  the  plaintifib  in  error,  that  the 
flat  lands  were  not  embraced,  and  it  is  only  by  a  legal  con* 
struction  that  they  may  be  otherwise  understood.     The  de> 
scription  does  not  call  for  the  river;  it  calls  for  a  line  mn 
between  certain  points,  designated  by  the  surveyor  as  on  the 
bank  of  the  river.      Under  these  circumstances,  whatever 
the  presumption  might  be,  we  think  it  was  competent  for  the 
plaintiffs  to  prove,  not  their  own  declarations,  perhaps,  or  even 
the  parol  admissions  of  Farrell,  but  the  extrinsic  facts  and 
circumstances  attending  the  transaction,  vis.,  that  this  bank 
was  an  artificial  one,  in  the  nature  of  a  dike,  which  was 
erected  to  rescue  the  meadow  from  inundation;  that  Farrell 
had  notice  before  the  sale  that  the  plaintiff's  reserved  the  flats; 
that  the  plaintiffs  refused  to  execute  a  deed  which  by  its 
express  terms  conveyed  the  flats;  that  the  sale  was  expressly 
subject  to  a  survey  which  was  afterwards  made;  and  that  the 
lines  in  the  deed  were  in  exact  accordance  with  that  survey, 
the  lines  having  been  drawn  upon  the  bank  in  order  to  meet 
the  objections  then  stated.     These  facts,  taken  with  the  par* 
ticular  description  of  the  deed,  would  seem  to  indicate  that  it 
was  the  intention  to  exclude,  rather  than  include,  the  flat 
lands  in  the  making  of  the  deed  to  Farrell.    The  force  of  these 
facts,  if  shown,  would  of  course  be  for  the  juiy;  but  the  evi- 
dence, we  think,  should  have  been  received  and  submitted  to 
their  consideration. 

Nor  can  we  discover  any  good  reason  for  excluding  Lydia 
P.  Palmer  as  a  witness  for  the  purpose  stated.  As  the  heir 
at  law  of  Hannah  Jones,  she  was  originally  entitled  to  the 
undivided  one  half  of  the  property  in  dispute.  She,  with  her 
husband,  joined  in  the  deed  to  Farrell,  and  as  the  deed  and 
the  title  to  the  lands  in  dispute,  as  affected  thereby,  constitute 
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the  thing  or  contract  in  action,  she  may  well  be  said  to  have 
been  a  party  thereto.    The  true  force  and  effect  of  this  deed  is 
'^  the  subject  in  controversy,"  and  to  that  deed  she  was  a  party. 
It  is  equally  true  that  the  other  grantors  in  the  deed  are  dead, 
And  their  right  thereto  or  therein  has  passed  by  their  own 
act,  or  the  act  of  the  law,  to  the  party  on  record  who  repre- 
sents  their  interest.    The  witness  was  wholly  without  interest 
She  had,  by  a  deed  of  conveyance,  disposed  of  her  entire  right, 
ADd  entered  into  no  covenants  against  any  outstanding  title. 
She  might  ultimately,  perhaps,  be  liable  for  part  of  the  costs, 
but  this,  by  section  4  of  the  act  of  1887,  was  not  ground  for 
her  incompetency.    This,  in  view  of  the  recognized  policy  of 
the  statute  to  exclude  the  surviving  party  to  the  transaction, 
whether  interested  or  not,  is  perhaps  unimportant;  but  there 
are  other  considerations  upon  which  the  competency  of  the 
witness  is  to  be  determined.    She  was  called,  not  against  the 
interest  of  the  parties  deceased,  but  in  support  of  that  inter- 
est; and  Farrell,  the  adverse  party,  was  alive,  and  competent 
to  testify  upon  the  same  matters.    If  the  witness  is  withiii  the 
provision  of  clause  e  at  all,  she  comes  clearly  within  the  ex- 
ception to  that  clause,  '^  unless  the  proceeding  is  by  or  against 
the  surviving  or  remaining  partners,  joint  promisors,  or  joint 
promisees  of  such  deceased  or  lunatic  party,  and  the  matter 
occurred  between  such  surviving  or  remaining  partners,  joint 
promisors,  or  joint  promisees,  and  the  other  party  on  the  record, 
or  between  such  surviving  or  remaining  partners,  promisors, 
or  promisees,  and  the  person  having  an  interest  adverse  to 
them;  in  which  case  any  person  may  testify  to  such  matters." 
The  action  is  brought  by  two  living  parties,  one  of  them  rep- 
resenting the  interest  of  Lydia  P.  Palmer,  the  surviving  or 
remaining  party  to  the  deed,  and  the  other  representing  the 
interest  of  Mary  Palmer,  who  is  dead.   The  assignees  of  Mary's 
interest  cannot  complain  of  inequality,  as  the  witness  was 
called  in  their  behalf;  and  Farrell  cannot  complain,  as  he 
was  also  competent  as  to  all  '^such  matters"  as  the  witness 
might  embrace  in  her  testimony. 

The  judgment  is  reversed,  and  a  venire  fadaa  de  novo  is 
awarded.  

Who  must  Gokstrub  Writtsn  iNffTRUMSNTS:  fcJea  note  to  Fagim  ▼.  Oim' 
noifft  M  Am.  Dec  454-400.  Where  the  terms  are  explicit,  the  court  miut 
determme  the  legal  effect  of  a  deed;  yet  the  jury  are  to  determine  what  a 
contract  in  writing  ic,  when  the  meaning  is  donbtfnl:  Harm  v.  JioUi  97 
N.  C  108;  bat  even  when  contracte  are  snbmitted  to  the  jury,  the  court 
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m««l  iMtrMi  M  to  thtir  I^  effect:  Ckurek  r.  MMXU.  17  Or.  413; 
tke  60B«nel  la  ofsl:  8kwaH  t.  FwoUr^  87  Kan.  677. 

Pabol  Smymoi  wnn  "Rjusncr  to  WRiniiofl,  Obrrallt:  See  neAe  to 
Afpmi  ^CormwaU  4te.  Jt.  Jt,  Co.,  11  Am.  St.  Rep.  893,  8SM.    The  geaetel 
rale  ia»  tiiat  oontraote  are  to  be  oonstraed  and  interpreted  in  the  light  of  the 
conditione  and  eironmetanoee  under  which  they  are  made:  Ttf/U  ▼.  Onmt- 
waid,  66  Miai.  860;  Wiiethuki  r.  LomtvOU  etc  iTy  0>.,  66  Id.  696;  Jemm  t. 
Brnghnf  66  Id.  418.     Bnt  when  parties  reduce  their  contract  to  writing,  all 
oral  negotiationa  preceding  and  accompanying  the  execntion  ol  the  writtea 
ccntract  are  deemed  merged  into  it;  the  writing  is  exdnaiTe  erideooe  of  the 
agreement  between  the  parties*  and  parol  testimony  cannot,  an  a  mle,  be 
admitted  to  contradict^  add  to,  or  Tary  it:  Oorun^  r.  RuUedge,  70  Md.  272; 
iiniCiiuMi  T.  Brown,  89  Minn.  82.3;  MeOomtkk  He,  Co.  "v.  Wilson^  39  Id.  467; 
Avery  ▼.  MHler,  86  AU.  496;  Meekms  r.  Ne¥fberry,  101  N.  C.  17;  IMimeif  t. 
Lmder,  22  Neb.  274;  0<mUUa  ▼.  Bibemia  /ne.  0^,  40  La.  Ann.  653;  Ommnmig 
▼.  Barber,  99  N.  C.  882;  Bxtntu  P«6.  Co.  t.  AldUie  Preu,  126  Pa.  St.  347: 
Notietter  ▼.  Awnan,  119  Ind.  7;  MUUkem  ▼.  CaUaham,  69  Tex.  206;  Freemam 
T.  Frteman,  68  Mich.  28;  ITathnal  MmL  Ben.  Co,  r.  Heekmam,  86  Ky.  254; 
JTOfer  T.  BnUer/Md,  79  CaL  62;  Pidbett  t.  Oreen,  120  Ind.  684;  KnowUon  ▼. 
/Teflion,  146  Mass.  86;  SterrtU  ▼.  Jtfifet,  87  Ala.  472;  BaUey  ▼.  ^rianA,  117 
Ind.  862;  Oeorffo  v.  Conkaim^  88  Minn.  838;  Barrard  r.  i^oane  /.  €b.,  8i 
Tenn.  139;  PhiUpe  ▼.  Bi^ibw  WtwdtniU  Co.,  41  Kan.  763.    But  a  prior  war- 
ranty as  to  the  quality  of  land  conveyed  by  a  warranty  deed  ia  not  merged 
in  the  deed*  and  may  be  established  by  oral  eridence:  Annife  t.  Chahnere,  76 
Iowa,  826.    Written  instrnments  can  always  be  properly  attacked  by  parol 
testimony  for  frand  or  mistake:  Cummitig  v.  Barber,  99  N.  C.  332;  Meddme  ▼. 
Newberry,  101  Id.  17;  Qatmr  v.  Firemau'e  F.  Ine.  Co.,  38  Minn.  74;  Lam- 
wUeetc  R.R.  Co.  ▼.  Power,  119  Ind.  269;  Buck  ▼.  HeU,  74  Iowa,  294;  Bar- 
rard V.  Bomm  L  Co.,  86  Tenn.  139.    Parol  testimony  is  admissible  to  apply 
written  oontracto  to  their  proper  anbject-matter:  Jfoset  r.  Hat/ieid,  27  S.  C. 
324;  Priee  r.  Fergumm,  66  Miss.  404;  Oeorge  r.  Conkabn,  38  Minn.  338;  Ttffti 
▼.  Oreenewald,  66  Miss.  360;  bnt  this  necessitates  proof  of  the  meet  satis&e- 
tory  kind:  Bunt  ▼.  Oray,  76  Iowa,  268.    So  parol  testimony  may  explain 
descriptions  in  written  instrnments,  or  identify  the  property  therein  men- 
tioned: IrrigaUon  DisMd  v.  De  Lappe,  79  Cal.  361;  Ccupar  ▼.  Jandaon,  120 
Ind.  69;  Bhek  r.  PraU,  86  Ala.  504;  Fom  v.  BinckeU,  78  CaL  158;  Van  Berne 
V.  Clark,  126  Pa.  St.  411;  Murray  t.  Bobeon,  10  CoL  66;  Angel  t.  Sinqmn,  85 
Ala.  53;  Bhodee  ▼.  Wileon,  12  Col.  66;  Shuler  v.  Button,  75  Iowa,  155;  O'Neal 
▼.  Setxaa,  85  Ala.  80;  Clapp  t.  Trowbridge,  74  Iowa,  550;  Piano  Mfg.  Co.  t. 
QriSUK,  75  Id.  102;  Buher  ▼.  DowUng,  65  Miss.  259;  QrM>  r.  Fousi,  99  K.  C. 
286;  In  re  Caeemeni,  78  CaL  136;  or  explain  and  supply  omissions:  Pidtett 
V.  Ferguson,  86  Tenn.  642.    The  real  consideration  of  a  contract  in  writing 
may  be  shown  by  oral  CYidence,  when  it  becomes  material  to  do  so:  Fignn  r. 
Fl^wn,  68  Mich.  20;  Collar  v.  CoOar,  75  Id.  414;  Bruce  v.  Slemjp,  82  Va. 
352;  Indiana  etc.  R'y  Co.  ▼.  FinneU,  116  Ind.  414;  Naatn  v.  Ware,  38  Minn. 
443;  Murdoek  r.  Cos,  118  Ind.  266;  Moaee  ▼.  Batjieid,  27  S.  C.  324;  Cakeri 
▼.  NiekeU,  26  Id.  304.     But  in  Sdiolz  v.  Dankert,  69  Wis.  416,  which  was  an 
action  for  rent  upon  a  written  lease,  parol  testimony  could  not  show  that  at 
the  time,  as  one  of  the  considerations  of  the  lease,  the  lessor  promised  to  re- 
frain from  engaging  in  the  butcher  business  in  the  same  block.     Bnt  in  Ben' 
ton  ▼.  Monnier,  77  CaL  449,  it  was  held  that  parol  evidence  was  admisnUe 
to  explain  the  oircnmatances  under  which  an  assignment  of  a  contract  was 
made,  and  its  objeot.    Latent  ambiguities  in  writt^  inatnunents  may  be 
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•zplftiiidd  bj  oibI  aTideiioe,  when  aneh  «mbt|{iiitie8  ansa,  not  upon  the  fm» 
«f  the  iaetrnment  tteelf,  but  from  the  facte  theretn  referred  to^  which  ere 
eztrinaie  to  the  inetratnent:  Daughertjf  ▼.  Hogert,  119  Ind.  254;  end  in 
Oeorgie,  eren  patent  ambignities  can  be  explained:  Mohr  t.  DUion^  80  Oil 
ff72;  nm  T.  Emg  M/g.  Co.,  79  Id.  106;  although  ordinarily  patent  ambigui- 
tiee  render  a  deed  void:  Blaek  v,  Pratt,  85  Ala.  504.  Where  only  a  portion 
of  a  contract  haa  been  reduced  to  writing,  parol  testimony  is  admissible 
always  to  prove  the  entire  agreement  entered  into  by  the  puiies:  Cmnming 
T.  Barber,  99  N.  a  832;  Blaekerby  ▼.  Cmtiinenial  /ns.  Co.,  83  Ky.  574;  Jacb- 
eon  ▼.  MoU,  76  Iowa»  264.  When  a  question  arises  collaterally  as  to  an  in- 
etmment  of  writing,  a  witness  may  testify  concerning  it,  but  its  contents 
cannot  be  thus  shown:  Woilner  t.  Lehman,  86  Ala.  274;  Marrkier  ▼.  />m- 
tAon,  78  Oal.  203.  Although  parol  agreements  made  contemporaneously 
with  a  written  contract  cannot,  as  a  rule,  be  shown  to  vary  the  effect  of 
such  written  oontract  {Dhen  r.  Johnson,  117  Ind.  512;  Rodgen  t.  PerrauU, 
41  Kan.  885)»  still  in  Ayer  v.  BeU  Mfg,  Co.,  147  Mass.  46,  where  a  written 
order  for  goods,  signed  only  by  the  purchaser,  deecribed  the  kind  of  goods 
bought  and  named  the  price  paid  therefor,  parol  testimony  was  held  proper 
to  prove  a  coUateral  oral  agreement  by  the  vendor  to  advertise  the  goods. 
Parol  teetimony  is  admissible  to  show  the  true  date  of  a  misdated  instru- 
ment: Bigg9  v.  Piper,  86  Tenn.  589;  or  that  an  instrument  of  writing  was 
not  delivered  npon  the  day  of  its  date:  Bruce  v.  8lemp,  82  Vm,  352;  or  to 
prove  facte  which  are  corroborative  evidence  of  the  execution  and  delivery 
of  aa  instrument  in  writing:  Conlan  v.  Oraee,  86  Minn.  276;  or  to  show  facts 
which,  il  true,  tend  to  show  the  incapacity  of  a  grantor  to  make  a  valid  con- 
v^anoe:  Woodcock  v.  Jcihmon^  86  Minn.  217.  The  contente  of  loet  or  de- 
stroyed instmmente  in  writing  can  be  proved  by  parol  testimony,  when  their 
loee  or  deetntetion  has  been  satisfactorily  proved:  McChire  v.  Campbell,  25 
Neb.  57;  Bdm  v.  RaUway  Co.,  71  Tex.  424;  Alabama  etc  R.  R.  Co.  v.  Mi. 
Verwm  Co.,  84  Ala.  173;  Ramsey  v.  Burley,  72  Tex.  194;  Krtw&on  v.  Pur- 
liom,  15  Or.  589;  RkkeUe  v.  Birmingliam  etc  Co.,  M  Ala.  600;  Apperoon  v. 
Dowdy,  82  Va.  776;  Jennhige  v.  Reeves,  101  N.  C  447;  CiUey  v.  Van  Patten, 
68  Mid).  80.  Parol  testimony  inadmissible  to  vary  a  written  contract,  but 
reoeived  in  evidence  for  some  other  reason,  should  not  be  allowed  to  affect 
Uie  written  contract  in  any  wayt  Tyler  v.  Stone,  81  Oal.  236;  HoUoufoy  v. 
MeNear,  81  Id.  154. 

PikBOi  TiSTOtoitT  WITH  Rbspbot  TO  Dkeds:  Scc  Shore  v.  MiUer,  80  Oa. 
93;  12  Am.  St.  Bep.  239;  Feeney  v.  Howard,  79  Gal.  525;  12  Am.  St.  Bep. 
162;  FMayson  v.  Finlayaon,  17  Or.  347;  11  Am.  St.  Rep.  836,  and  particu- 
lariy  note  844.  845.  Parol  testimony  can  show  a  deed,  absolute  upon  its 
face,  to  be  only  an  equitable  mortgage:  SeHer  v.  Northern  Bank,  86  Ky.  128; 
note  to  MamUx  v.  FitreeU,  ante,  p.  583.  But  in  Cfrcmt  v.  Frost,  80  Me.  202, 
it  was  held  that  parol  teetimony  conld  not  prove  that  a  formal  bill  of 
ahsehrte  hi  its  terms*  was  intended  fw  a  pledge  or  mortgage. 
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L411SLOKD  AKB  TmAMT — Rights  or  Sitbtsnamt.  —  A  tanmt  for  » 
tain,  who  has  underlet  a  portion  of  the  premiflee,  his  no  right  to 
der  his  lease  to  the  prejudice  of  the  under-tenant;  tmd  in  smdh  cms  the 
latter  will  be  held  to  have  attorned  to  the  landlord  under  the  oonditions 
of  his  sublease. 

Lavdlobd  and  Tenant  —  Rights  op  Subtsnant.  —  Where  a  tenant  for  a 
term  certain  has  underlet  a  portion  of  the  premises  and  sarreadsred 
his  lease,  the  subtenant  remaining  in  possession,  bis  goods  caimoit  bs 
distrained  for  rent  owing  by  a  subsequent  tenant,  to  vhom  tbe  landlord 
has  leased  the  whole  premises  after  the  surrender. 

Landlord  and  Tsnakt.  —  Avowry  for  Rent  in  Arr«ar  who.  rot  Iji 
until  the  tenant  acquires  possession,  and  the  relation  of  landlord  and  ten- 
ant is  shown  to  exist  as  to  the  premises  upon  which  tbe  wiaara  is  made, 
if  the  goods  distrained  belong  to  a  stranger. 

Rbplbvin.  Defendant  filed  an  avowry  and  cognisance  for 
rent  in  arrear.  Judgment  for  defendant.  Plaintiff  biinge 
error. 

William  0.  Mayne^  for  the  plaintiff  in  error. 

Roland  Evans  and  R.  L,  Aahhurst,  for  the  defendant  in  oror. 

Clark,  J.  At  the  trial  of  this  case,  the  facts  do  not  appear 
to  have  been  in  dispute.  The  effect  of  the  avowry  and  cogni- 
zance was,  as  it  were,  to  make  the  defendant  in  the  suit  the 
plaintiff  at  the  trial,  and  to  impose  on  him  the  burden  of  proof. 
When  the  defendant's  case  rested,  the  court,  assuming,  per- 
haps, from  the  statements  of  counsel,  that  the  facta  were  ad- 
mitted, gave  tbe  case  to  the  jury,  with  peremptory  instructions 
to  find  in  his  favor,  which  the  jury  did,  finding  also  that  the 
rent  in  arrear  was  $233.32,  and  the  value  of  the  goods  replevied 
$800.  Whether  the  plaintiff  waived  the  privilege  of  producing 
any  testimony  in  reply  does  not  appear;  but  it  is  reasonable 
to  suppose  he  did,  as  there  seems  to  have  been  no  objection 
taken  at  the  time  to  the  action  of  the  court  in  this  respect 
Assuming  this  to  be  so,  we  will  consider  the  case  as  if  the 
facts  exhibited  in  the  defendant's  proofs  were  not  disputed, 
and  determine  whether  or  not  the  court  was  right  in  giving 
the  binding  instructions  complained  of. 

It  is  a  reasonable  rule  of  the  law,  and  well  settled,  we  think, 
that  a  tenant  for  a  certain  term,  or  for  life,  who  has  underlet, 
has  no  right  to  surrender  his  lease  to  the  prejudice  of  the  sub- 
tenant: 1  Shep.  Touch.  301;  Taylor  on  Landlord  and  Tenant, 
sec  111;   Adams  v.  Ooddard^  48  Me.  212;  Eten  v.  Luj^ster,  60 
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N.  Y.  252;  Brown  y.  Butler^  4  Phila.  71.  If,  therefore,  Rossi- 
ter,  on  the  first  day  of  January,  1886,  took  a  lease  of  the  entire 
premises  at  the  corner  of  Race  and  Tenth  streets  for  a  term 
of  fifteen  months,  at  the  rate  of  seven  hundred  dollars  per 
year  rent,  payable  as  in  the  contract  is  provided,  and  at  the 
expiration  of  the  terra  elected  to  hold  over  according  to  the 
conditions  of  his  contract,  he  became  a  tenant  for  that  year  on 
the  same  terms,  and  would  have  no  n'ght,  during  the  year,  to 
surrender  the  term  to  the  prejudice  of  Hessel,  who  also  held 
over  upon  the  terms  of  his  contract  with  Rossiter.  Hessel 
was  in  lawful  possession  as  a  subtenant,  under  his  contract, 
and  the  surrender  of  the  original  lease  by  Rossiter  could  not 
affect  him.  His  right  could  not  be  disturbed  by  any  act 
which  it  was  not  in  bis  power  to  prevent:  Doe  v.  Pyke^  5  Maule 
A  S.  146;  Piggoit  v.  Straiion,  1  De  G.,  P.  &  J.  33-46.  The 
effect  of  a  surrender  is  to  terminate  the  relation  of  landlord 
and  tenant;  and  it  has  been  said  that  it  will,  in  like  manner, 
terminate  with  it  all  the  parties  to  that  relation.  Prior  to  the 
statute  of  4  Greorge  II.,  chapter  28,  it  had  been  held,  in  Eng- 
land, that  although  a  tenant  who  has  made  an  under-lease 
cannot,  by  a  surrender,  prejudice  his  tenant's  interest,  yet  he 
would  lose  the  right  to  distrain  for  rent  reserved  upon  the 
under-lease;  for,  since  the  rent  is  incident  to  the  reversion,  the 
surrenderor  cannot  collect  it  in  this  form,  because  he  has 
parted  with  his  reversion  to  the  original  lessor;  nor  could  the 
surrenderee  have  this  remedy,  because  the  reversion  to  which 
it  was  incident  at  the  time  of  the  surrender  merged  in  the 
greater  reversion,  of  which  he  was  already  possessed:  Thier  ▼. 
Barton,  Moore,  94;  Wehh  v.  RumJly  3  Term  Rep.  401 ;  MeUor 
▼,  Walkins,  L.  R.  9  Q.  B.  400.  By  the  statute  referred  to,  how- 
ever, it  was  provided  that  if  a  lease  be  surrendered,  in  order  to 
be  renewed,  and  a  new  lease  given,  the  relation  of  landlord 
and  tenant  between  the  original  lessee  and  his  under-lessee 
should  be  preserved;  and  it  placed  the  chief  landlord  and  his 
lessee  and  the  under-lessee,  in  reference  to  rents,  rights,  and 
remedies,  exactly  in  the  same  situation  as  if  no  surrender  had 
been  made:  See  Taylor  on  Landlord  and  Tenant,  sec.  618. 
Similar  provisions  have  been  adopted  in  New  York  by  statute: 
1 R.  S.  744.  In  4  Kent's  Commentaries,  103,  it  is  suggested  that, 
in  those  states  in  which  this  provision  has  not  been  adopted,  the 
question  may  arise,  how  far  the  under-tenant,  whose  derivatfve 
estate  still  continues,  is,  by  the  surrender  of  his  lessor,  dis* 
charged  from  the  rents  and  covenants  annexed  to  his  tenanej. 
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But  the  doctrine  of  merger  will  not,  we  think,  nnder  our 
caees,  ordinarily  be  held  to  apply,  against  the  intention  of  the 
parties  and  against  the  interest  of  the  original  lessor:  Moan 
V.  Harriaburg  Bank,  8  Watts,  138;  Duncan  v.  Drury,  9  Pa.  St 
332;  49  Am.  Dec.  563.  Assuming  that  the  intention  of  the 
parties  was  not  to  create  a  merger,  Rossiter's  surrender  may 
be  regarded  as  in  the  nature  of  a  transfer  of  the  sublease  to 
Johnson,  who  thereupon  was  entitled  to  exercise  the  rights  of 
the  mesne  lessor  against  the  subtenant.  The  eflTect  of  Rossi- 
ter's surrender,  as  upon  a  transfer  or  assignment,  was  there- 
fore to  attorn  the  subtenant  to  the  original  landlord,  to  whom 
he  was  bound  to  fulfill  the  conditions  of  his  contract  in  the 
payment  of  the  rent;  and,  failing  to  pay  the  rent,  his  goods 
upon  the  demised  premises  were  liable  to  distress,  according 
to  the  terms  of  the  lease  from  Rossiter.  But  the  acceptance 
of  the  surrender  of  Rossiter's  lease  dissolved  the  relations 
theretofore  subsisting,  not  only  between  the  original  lessor  and 
lessee,  but  between  this  lessee  and  the  subtenant.  If  Rosaiter 
was  no  longer  Johnson's  tenant,  Hessel  could  not  be  his  sub- 
tenant. As  the  matter  thus  stood,  Johnson,  as  the  agent  of 
the  owners  of  the  fee,  had  resumed  the  possession  and  control,' 
subject  to  the  rights  of  Hessel,  who  will  be  held  to  haye  at- 
torned to  him. 

Johnson  then  leased  the  entire  premises,  including  the  store- 
room and  the  cellar,  to  Fritz,  for  a  term  of  two  years  firom  the 
first  day  of  November,  1887,  at  the  rate  of  seven  hundred  dol- 
lars per  year,  rent  payable  as  stated  in  the  contract  This 
lease  was  also  necessarily  subject  to  the  rights  of  Hessel,  who 
was  then,  and  afterwards  remained,  in  the  actual  possession  of 
a  part  of  the  pcemises;  and  Fritz  must  be  taken  to  have  ac- 
cepted the  lease  with  this  encumbrance.  Friti,  as  between 
himself  and  Johnson,  under  his  contract,  had  the  right  to 
insist  upon  the  possession  of  the  entire  premises.  He  was  not 
obliged  to  accept  the  possession  of  a  part  only;  but,  if  he  chose 
to  enter  into  the  possession  of  a  part,  he  had  the  right  to  do 
so,  and  either  to  take,  subject  to  Hessel's  tenancy,  to  the  end 
of  Hessel's  term,  or  to  hold  Johnson,  his  lessor,  for  the  injury 
sustained  in  the  detention  of  the  possession.  But  in  no  event 
can  Hessel  be  considered  a  subtenant.  His  goods  were  liable 
to  be  distrained  upon  for  his  own  rent,  either  by  Johnson  or 
Frits,  as  assignee  of  Johnson,  as  the  case  might  be,  but  in  no 
event  were  they  liable  to  be  seized  for  the  rent  owing  by  Frits; 
for  Fritz  was  not  yet  in  possession  of  that  portion  of  ih»  prem* 
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iBeB  under  his  lease,  and  Hessel  did  not  hold,  either  mediately 
or  immediately,  under  the  lease  upon  which  such  a  distress 
would  be  made.  The  relation  of  landlord  and  tenant  cannot 
in  any  proper  sense  be  considered  complete  until  the  tenant 
acquires  the  possession;  and,  to  sustain  an  avowry  for  rent  in 
arrear,  that  relation  must  be  shown  to  exist,  as  to  the  very 
premises  upon  which  the  seizure  is  made,  if  the  goods  dis- 
trained are  the  goods  of  a  stranger:  Helser  v.  Poff,  3  Pa.  St. 
179.  The  case  of  Whiting  v.  LakCy  91  Id.  349,  cited  by  the 
court,  and  greatly  relied  upon  by  the  defendant  in  error,  is 
DOt  in  point  In  that  case,  Henkle  and  Brothers  were  lessees 
of  Simpson.  Going  out  of  business,  they  quit  the  possession, 
and  Whiting  &  Co.  went  in  under  them.  Whiting  &  Co.  held 
over  after  the  termination  of  Henkle  and  Brothers'  lease,  and 
it  was  held  that,  under  the  provision  of  the  act  of  March  21, 
1772, 1  Sm.  L.  370,  the  goods  of  Whiting  &  Co.  were  liable  to 
distress  for  rent  due  by  Henkle  and  Brothers  before  as  well  as 
after  the  termination  of  the  lease,  unless  such  possession  was 
continued  under  the  authority  of  the  owner.  The  cases  bear 
DO  analogy.  Here  there  was  no  holding  over  after  the  lease 
was  determined.  The  lease  was  surrendered  by  Rossiter,  and 
the  surrender  was  accepted,  with  knowledge  of  Hessel's  right 
to  hold  to  the  end  of  his  term. 

If  we  are  right  in  our  views  of  this  case,  the  defendant  has 
not  sustained  his  avowry  and  cognizance,  and  it  is  unneces- 
sary to  consider  the  other  questions  raised. 

The  judgment  is  reversed,  and  a  venire  facicte  de  novo  is 
awarded.  

T,AMiwA»i>  AHD  TBifAirr.  — The  grantee  or  rableMee  of  a  teiimat  tater^  in 
iko  ooatomplation  of  the  l»w,  m  the  tenant  of  the  original  leaeor:  Jackmm  t. 
Dame,  5  Cow.  128;  16  Am.  Deo.  451,  and  note;  Jackson  t.  MOkr,  6  Wend. 
22S;  81  Am.  Deo.  316;  Jackson  t.  Harsen,  7  Cow.  323;  17  Am.  Dec.  S17; 
but  in  Oiddinifi  t.  Fdker,  70  Tex.  176,  it  wae  decided  that  a  subtenant,  in  the 
abeenoe  of  a  stipulation  to  the  contrary,  was  not  liable  to  the  landlord  for 
rent,  unless  be  became  the  assignee  of  the  term.  And  in  Moore  v.  Faison, 
97  N.  C.  322,  where  a  lessee  sublet  part  of  a  leased  farm,  it  was  held  that 
the  lessee  became  lessor  to  his  sublessee,  and  was  entitled  to  the  same  lien 
vpoa  the  crop  which  the  statute  gave  the  original  lessor. 

iH  THB  CASE  of  FishoT  T.  SloUery,  75  Cal.  325,  a  lease  for  one  year,  with 
sptioB  of  renewal  by  the  lessee,  contained  a  clause  against  subletting  with- 
•at  Imsot's  permission.  During  the  year  defendant  entered  the  lessed  prem- 
ises by  oonsent  of  the  lessee,  remaining  till  the  end  of  the  year.  Lessors 
rsfoaed  to  receive  rent  from  defendant,  or  consider  him  as  their  tenant. 
At  the  eacpiration  of  the  year  the  lessee  surrendered  his  lease,  and  refused 
Is  «»sffdss  his  optiim  to  renew  it    It  was  held  that  there  had  boon  no  eub- 
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letting  with  IfltMr^s  ooiiwiit»  nor  a  ymL  aasignBMnt  of  th«  lease;  and  thai 
defendant^  at  the  eiiiTender  of  the  leaee,  became  a  trespaoaer  upon  tiw 
ptemieeik' 

OobDS  ov  Stsakobe— Ozsmns  for  Rbmt.  —The  goods  of  a  stranger  in 
the  posseasion  of  a  tenant^  not  of  neoeisi^  to  the  latter's  trade,  bnt  aa  a  Bat- 
ter of  faTor,  and  withoat  hire^  are  not  exempt  from  distress  for  tba  arrears  ef 
rent  of  the  premises  npon  wldbh  they  are  fonnd:  Page  ▼•  MkUUttam^  118  Fa. 
8t64e. 


ZiMMBRMAX   V.    ZiMMBBMAH. 

[129  FmrnsTLTAinA  Statb,  tfk] 

Pabsht  Air»  OaiLD^OaMrMMBjawm  ion  Sbrticbs  Rbhbkrxp  wt  GmA. 
—When  a  son  seeks  to  recover  oompensation  for  snch  serrioos  aa  his 
filial  dn^  and  oommon  hnmanity  require  him  to  reader  bis  aged  parent^ 
he  most  prore  an  express  and  actoal  contract  definite  in  ita  terms^  and 
proof  of  loose  declaratiotts  of  gratitade  and  ol  an  intention  to  oompensate, 
made  by  an  old  man  in  the  extromi^  ol  hia  last  siokneos»  will  not  bs 
sufficient  to  support  the  daim. 

8.  J.  M.  McCarreU  and  David  FUmming^  for  the  appellant 

Joriah  FuncJfc,  for  the  appellee. 

Paxson,  C.  J.  This  belongs  to  a  class  of  cases  which  on- 
fortunately  are  becoming  too  frequent  It  was  an  action 
brought  below  by  the  plaintiff  against  the  exeontor  of  his 
father's  estate,  to  recover  compensation  for  the  care  and  nurs- 
ing of  his  aged  father  for  the  last  two  years  of  his  life. 

It  appears  that  the  plaintiff  and  his  father  liyed  upoo  the 
same  farm,  though  occupying  separate  houses  a  few  feet  apart 
The  farm  belonged  to  the  father;  the  son  worked  it  as  tenant 
For  the  last  two  years  or  so  of  his  life,  the  old  man  became 
feeble,  and  required  more  or  less  attention;  sometimes  would 
fall  down,  and  his  son  would  haye  to  be  called  in  to  help  him; 
he  had  little  control  of  his  bowels  or  urine,  and  needed  to  be 
helped  when  he  wanted  to  move  about  or  change  his  position. 
The  plaintiff  was  occasionally  compelled  to  remain  at  his 
father's  house  all  night,  in  order  to  take  care  of  him.  There 
is  no  doubt  he  performed  many  duties  to  his  father,  some  of 
which  were  disagreeable.  This,  however,  was  a  duty  which 
he  owed  to  his  father,  and  was  but  a  return  for  like  duties  ren- 
dered him  in  his  infancy  by  his  parents.  The  law  regards 
such  services  as  but  the  performance  of  a  filial  duty,  whieh 
every  man  owes  his  parents,  and  implies  no  contract  for  com* 
pensation  therefor.  A  recovery  may,  of  course,  be  had  upon 
an.  express  contract,  and  this  is  what  was  attempted  ui  tUs 
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case.  The  learned  judge  below  was  of  opinion  that  no  express 
contra^  had  been  proved,  and  gave  the  jury  a  binding  instruc- 
tion io  find  for  the  defendant.  This  is  the  matter  of  which  the 
plaintiff  complains. 

The  testimony  did  not  prove  a  contract  in  the  clear  and  un- 
equivocal manner  required  between  parent  and  child.  It  waa 
▼ague  and  uncertain,  and  consisted  of  loose  declarations  of  the 
testator.  As  a  specimen,  and  it  is  i)erhaps  the  strongest  one  I 
can  select,  I  will  refer  to  the  testimony  of  Frank  Zimmerman, 
a  son  of  the  plaintiff:  "  Q.  Now,  what  was  said  when  your 
father  was  present?  A.  Grandfather  asked  him  [plaintiff] 
for  water;  and  he  said,  'Gome  and  get  me  water  and  you  shall 
be  paid  for  what  you  do,  if  it  takes  all  I  have;  shall  be  well 
paid  if  it  takes  all  I  have.' ''  The  witness  was  seventeen  years 
old  at  the  time  of  the  trial.  The  conversation  occurred  in  1883. 
There  were  several  other  witnesses  examined,  and  the  scope 
of  their  testimony  was,  that  the  testator  had  declared  that  if 
the  plaintiff  would  take  care  of  him  he  should  be  well  paid. 

All  this  is  very  unsatisfactory.  It  would  be  so,  to  prove  a 
contract  between  strangers,  and  it  does  not  measure  up  to  the 
'  standard  required  between  parent  and  child.  Such  loose 
declarations  can  always  be  proved  in  a  contest  between  a  man 
and  his  father's  estate.  In  Leidig  v.  Coover^  47  Pa.  St.  534,  it 
was  held  that  the  declarations  of  a  testator  that  his  daughter 
should  be  paid  for  what  she  had  worked  over  age  are  not  suf- 
ficient evidence  of  a  contract  as  would  enable  her  to  recover; 
nor  was  it  material  that  during  a  part  of  that  time  she  had  re- 
sided away  from  the  homestead  upon  another  farm  belonging 
to  him.  In  that  case  it  was  said  by  Mr.  Justice  Agnew:  **The 
declarations  of  a  parent  may  admit  the  filial  devotion  and  real 
worth  of  his  child,  and  the  profit  he  may  derive  from  her  ser- 
vices. They  may  reach  further,  and  disclose  his  own  sense  of 
obligation  and  his  settled  purpose  to  compensate.  But  all 
this  is  insafficient  to  raise  a  promise."  This  is  in  the  direct 
line  of  our  cases:  See  Candor^s  Appeal,  5  Watts  &  S.  513; 
Hertzog  v.  Hertzog,  29  Pa.  St.  465;  Mosieller^s  Appeal,  30  Id. 
473;  Hack  v.  Stewart,  8  Id.  213;  Lynn  v.  Lynn,  29  Id.  369; 
Ulrieh  y.^  Arnold,  120  Id.  170.  In  Candor^s  Appeal,  supra,  it 
was  said  by  Justice  Rogers:  **  In  Walker^ 8  Estate  we  took  oc- 
casion io  express  our  reluctance  with  which  we  listen  to  claims 
for  wages  by  a  son  against  the  estate  of  a  deceased  parent) 
and  subsequent  experience  has  not  changed  or  modified  the 
opinioii  then  entertained.    It  is  pregnant  with  danger,  as  w 

Mmi,  Sc.  Bap..  Vok  XV.— tf 
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Terily  beKeye,  as  well  to  the  rights  of  creditors  as  to  the  other 
heirs,  and  cannot,  of  course,  be  entitled  to  countenance  from 
the  court,  unless  accompanied  with  clear  proof  of  an  agree* 
ment  not  depending  upon  idle  and  loose  declarations,  but  on 
unequivocal  acts  of  the  intestate,  as,  for  example,  a  settlement 
of  an  account,  or  money  paid  by  the  father  to  the  son  as  wagea, 
distinctly  thereby  manifesting  that  the  relation  which  sub- 
sisted was  not  the  ordinary  one  of  parent  and  child,  but  mas- 
ter and  servant."  The  cases  cited  by  the  plaintiff  do  not  coo* 
flict  with  this  view.  Longenecker  v.  Pennsylvania  IPy  Co.j  105  Pa. 
St.  328,  and  Ott  v.  Oyer^  106  Id.  6,  have  no  bearing  upon  the 
case;  while  in  Neel  v.  Neel,  59  Id.  347,  and  Titman  v.  Titmanj 
64  Id.  483,  a  contract  much  more  distinct  in  terms  had  been 
proved.    The  amount  of  compensation  was  shown  in  each  case. 

There  was  nothing  of  the  kind  in  the  case  in  hand.  How 
much  was  to  be  paid?  when,  and  for  what  services?  Nothing 
of  this  kind  appears.  And  it  is  one  of  the  remarkable  facta 
incident  to  this  class  of  cases  that  the  claim  for  compensatioo 
is  seldom  or  never  presented  to  the  decedent  during  his  life, 
but  is  always  left  to  vex  his  legal  representatives  and  heirs 
after  his  death.  It  is  not  too  much  to  say  that  this  testator, 
who  was  the  owner  of  a  small  estate,  would  probably  have 
been  astonished  had  his  son  presented  a  claim  before  his  death 
of  twelve  hundred  dollars  for  his  services  for  the  two  years 
preceding.  Where  a  contract  of  this  nature  is  expressly 
proved,  both  as  to  the  nature  of  the  services  and  the  amount 
to  be  paid,  or  can  be  shown  by  circumstances  which  are  un- 
equivocal in  their  nature,  such  as  the  settlement  of  accounts, 
it  is  all  very  well.  A  man  has  a  right  to  do  what  he  will  with 
his  own.  But  when  a  son  seeks  to  recover  compensatioD  for 
such  services  as  his  filial  duty  and  common  humanity  require 
him  to  render  his  aged  parent,  he  must  come  here  with  some 
better  proof  than  loose  declarations  of  gratitude  and  of  an  in* 
tention  to  compensate  made  by  an  old  man  in  the  extremity 
of  his  last  sickness. 

Judgment  affirmed.  

Farsivt  and  Child  —  Who  Bxtitlid  to  Child^b  XABmsoa.  —  0iiriiif 
his  lifetime,  the  father  ii  entitled  to  the  semcee  and  eenunge  of  hm  Binor 
children:  OiUe^  v.  OUUy,  79  Me.  292;  1  Am.  St  Rep.  307;  BiOBdmg  v.  JfSBcr, 
29  W.  Va.  424;  6  Am.  St.  Rep.  S53,  and  note.  Bat  a  father  may  «Biattei- 
pate  hit  minor  child  whenever  he  lees  fit  to  do  lo;  and  will  not  thereafter  be 
entitled  to  the  earnings  or  wagee  of  each  ehild:  WUMom  t.  McMUkm,  6fi  Ga. 
]6;  86  Am.  Rep.  115,  and  note  117-121;  Shortel^,  roui^,  SS Mob.  409;  Al- 
km  ▼.  A\kn,  60  Mich.  S35;  McCarUty  r.  BoBton  tic  R.  R,  Corja,  148  llaaa  55a 
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BOTER    V.    BOLEXDBB. 

(129  Pbnnsyltania.  Statb,  824.] 

CoFTRiBUTTOH  AMONG  Wrono-doers.  —  One  of  several  joint  wrong-doer* 
cannot,  by  paying  off  a  judgment  obtained  against  them  all,  and  taking 
a  fietitiona  and  fraudulent  assignment  of  the  judgment  in  the  name  of 
hie  son,  enforce  contribution  from  the  other  wrong-doera. 

Bill  in  equity  was  filed  by  H.  S.  Boyer,  as  receiver  of  the 
Mahoney  etc.  Life  Association,  against  Philip  Hillbish,  S.  H. 
Yoder,  Daniel  Bolender,  and  others,  alleging  that  they  were 
directors  and  officers  of  such  association,  and  had  fraudulently 
converted  to  their  own  use  large  sums  of  money  belonging 
thereto.  A  decree  was  entered  against  them  for  $18,853.73. 
A  testatum  fieri  facias  was  issued  and  executed,  and  all  of  the 
money  collected  from  defendants,  except  three  thousand  four 
hundred  dollars.  This  money  was  paid  by  W.  P.  Hillbish,  a 
eon  of  defendant  Philip  Hillbish,  to  the  sheriff,  and  an  assign- 
ment of  the  amount  made  by  the  receiver  to  W.  P.  Hillbish, 
but  the  evidence  shows  that  this  money  was  furnished  by 
Philip  Hillbish,  procured  upon  his  credit,  and  afterwards  re* 
paid  by  him,  and  that  the  son  never  possessed  so  much  money 
nor  the  credit  upon  which  to  procure  it.  One  of  the  defend- 
ants afterwards  paid  to  Philip  Hillbish  two  thousand  five  hun- 
dred dollars,  which  was  credited  on  account  of  the  three 
thousand  four  hundred  dollars  which  had  been  assigned. 
Subsequently,  the  assignee,  W.  P.  Hillbish,  issued  an  alias 
testatum  fieri  facias  directed  to  the  sheriff,  who  levied  on  the 
property  of  Daniel  Bolender  and  S.  H.  Yoder  sufficient  to 
eatisfy  the  balance  of  the  three  thousand  four  hundred  dollars 
which  remained  unpaid.  Bolender  and  Yoder  presented  their 
petition,  asking  that  W.  P.  Hillbish  show  cause  why  the  fieri 
facias  should  not  be  stayed,  and  the  judgment  upon  which  it 
was  founded  be  declared  satisfied.  The  prayer  of  the  petition 
was  granted,  and  the  plaintiff  assigns  error. 

William  A,  Sober^  for  the  appellant 

CtMries  Hower^  for  the  appellees. 

Paxson,  C.  J.  There  appears  to  have  been  a  writ  of  error 
as  well  as  an  appeal  in  the  above  case.  We  need  not  say 
which  was  the  proper  remedy,  as  both  lead  to  the  same  result. 
To  state  the  case  briefly,  it  was  an  attempt  on  the  part  of  one 
wrong-doer  to  enforce  contribution  from  the  others  who  par- 
ticipated in  the  wrong.    This,  under  all  the  authorities,  can- 
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not  be  done.  We  need  not  refer  to  them,  as  they  are  cited  in 
the  opinion  of  the  learned  judge  below,  which  so  fully  coven 
the  ground  that  we  may  well  decline  any  extended  discussion 
of  the  case.  It  was  contended,  however,  that  because  the  judg- 
ment had  been  marked  to  the  use  of  William  P.  Hillbish,  the 
authorities  referred  to  do  not  apply.  It  is  true,  he  was  not 
one  of  the  original  wrong-doers,  but  the  court  below  has  found, 
upon  sufficient  evidence,  that  he  was  a  mere  man  of  straw, 
and  that  the  real  actor  was  his  father,  who  was  admittedly 
one  of  the  wrong-doers.  Nor  were  the  defendants  below  com- 
pelled to  set  up  their  own  turpitude  in  order  to  entitle  them 
to  relief.  If  such  had  been  the  case,  the  learned  judge  below 
might,  perhaps,  have  hesitated  to  interfere.  Nor  did  it  need 
any  astuteness  in  the  court  below  to  discover  the  fraud.  It 
appeared  upon  the  face  of  the  proceedings.  The  record  was 
saturated  with  it,  and  it  came  within  his  judicial  knowledge. 
The  case  is  affirmed,  both  upon  the  writ  of  error  and  the  ap- 
peal, and  the  latter  is  dismissed  at  the  costs  of  the  appeUant 


GoNTRiBunoir  among  Wrono-dobbs.  —  As  to  the  effect  off  a  reloMS  toer 
•atiafaotion  aooeptad  from  ono  of  mvenl  wrong-doen,  tee  eztendad  nole  tft 
SeHherw.  Philadelphia  Tr.  Co.,  11  Am.  St  Rep.  906-909.  A  wroag-dMr  ou- 
not  oeoape  liability,  if  hia  acts  ooatribate  to  the  injury  done,  merely  beeaoM 
his  proportionate  contribution  to  the  result  cannot  be  aoenrately  measured: 
Ltirned  ▼.  CoMtie,  78  Gal.  4M;  and  all  joint  wrong-doers  are  liable,  tMBtft 
for  the  injnries  inflicted  by  their  acts:  SharTpe  ▼.  WUUaimM,  41  Kan.  66;  M^ier 
T.  Oooi^  126  HL  280.  An  aooord  and  satisfaction  by  one  of  seTetml  wroof- 
doers  is  a  satisfaction  as  to  all:  Atwood  ▼.  Brown,  72  Iowa,  7S3b 


Commonwealth  v.  Nbw  York,  Lakb  Erie,  and 
Western  Railroad  Company. 
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VoanoN  OoRFO&ATioiiB— Taxation  or >— Comstitutional  Law.  — SeofcisB 
4  of  Pennsylvania  act  of  June  90,  1886,  providing  for  the  taxation  of  the 
indebtedness  of  all  corporations  doing  bnsiness  within  the  state,  and  the 
collection  of  such  tax  by  the  corporation,  is  a  proper  exercise  of  legislativs 
power,  and  applies  ss  well  to  foreign  as  to  domestic  ootporatioBS  doioK 
bnsineas  within  the  state. 

VoRBioii  Corporations— Conditions  Whiob  mat  bb  Imposid  vpov.— 
A  corporation  of  one  state  cannot  do  bnsiness  in  another  withoat  ths 
latter's  consent,  express  or  implied.  That  consent  may  be  aoeompanied 
with  sneh  conditions  ss  the  state  may  impose,  so  long  as  th^  are  net 
repugnant  to  the  oonstitution  or  laws  of  the  United  States^  inooosistsBt 
with  the  jurisdictional  authority  of  the  state,  or  do  not  sniowe  es»* 
demnation  without  opportunity  for  defense. 
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Vo&Biov  Corporations— Taxation  or  —  Condition  Which  mat  be  Im- 
ro0BD  upon.  —  State  l^pslature  may  impose,  as  a  condition  upon  foreign 
eorporatioiu  doing  business  within  the  state,  that  they  shall  assess  and 
oollect  a  tax  apon  that  portion  of  their  loans  in  the  hands  of  individuals 
resident  within  the  state;  and  continuing  in  business  after  the  imposi- 
tion of  such  condition  wilt  be  taken  as  an  assent  thereto. 

Torsion  Corporations  —  Implied  Condition  against. — There  is  an  im- 
plied oondition,  both  as  to  foreign  and  domestic  corporations,  that  they 
will  be  subject  to  such  reasonable  regulations  in  respect  to  the  general 
conduct  of  their  affairs  as  the  legislature  may,  from  time  to  time,  pre- 
scribe, and  such  as  do  not  materially  interfere  with  or  obstruct  the  sub- 
stantial enjoyment  of  the  privileges  the  state  has  granted. 

Vqrkion  Corporation  —  Taxation  of — Constitutional  Law.  —  A  foreign 
oorpwation  which  by  private  statute  is  allowed  to  do  business  within 
the  state  upon  the  payment  of  a  stipulated  sum  annually  may  by  sub- 
sequent statute  be  compelled  to  assess  and  collect  a  tax  upon  that  portion 
of  its  loans  held  by  residents  within  the  state,  without  violating  the  ook- 
tract  between  the  state  and  the  corporation. 

M.  E.  Olmsted^  for  the  appellant. 

WiOiam  8.  Kirkpatrick^oattomey-generalj  and  John  F,  San- 
dsrsouy  deputy  attorney-general^  for  the  commonwealth. 

Clark,  J.  This  case  came  into  the  common  pleas  of  Dau- 
phin County  upon  an  appeal  from  a  settlement  made  by  the 
auditor-general,  etc.,  for  state  taxes  on  corporate  loans,  under 
the  fourth  section  of  the  act  of  June  30, 1885,  for  the  year  1887. 
It  was  tried  by  the  court  by  agreement  of  the  parties  under 
the  act  of  1874.  The  learned  judge  of  the  court  below  found 
as  matter  of  fact  that  two  million  three  hundred  and  seventy- 
eight  thousand  dollars  of  the  company's  bonds  were  owned 
and  possessed  by  residents  of  Pennsylvania,  of  which  eight 
hundred  and  fifty-two  thousand  dollars  were  held  by  indi- 
viduals, and  the  residue  by  corporations.  The  principal  ques- 
tions raised  on  this  record  are  ruled  by  Commonwealth  v. 
Delaware  Div.  Canal  Co,,  123  Pa.  St.  594;  Lehigh  Valley  R.  R. 
Co.  V.  Commonwealth,  and  Commonwealth  v.  Lehigh  Valley  R.  R. 
Co.^  the  last  two  cases  decided  at  this  term,  and  reported  in 
129  Pa.  St.  429.  The  only  remaining  question  for  our  con- 
sideration is,  whether  or  not  the  defendant  company,  being  a 
foreign  corporation,  is  liable  to  be  charged  with  state  taxes  at 
the  rate  of  three  mills  on  the  dollar  on  their  bonds  held  by  in- 
dividuals and  firms  resident  within  the  state,  as  above  stated. 

The  New  York,  Lake  Erie  and  Western  Railroad  Company 
is  a  corporation  of  the  state  of  New  York.  It  was  originally 
incorporated  in  the  year  1832,  as  the  New  York  and  Erie  Rail- 
road Company,  with  power  to  construct  a  railroad  from  the 
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city  of  New  York  to  Lake  Erie  through  the  Boutbero  countiefl 
of  the  state  of  New  York.  To  avoid  certain  engineering  diffi- 
cultiesy  the  company  was  afterwards  authorixed  by  the  legisla- 
ture of  Pennsylvania,  under  certain  restrictions,  to  build  a 
specific  portion  of  its  road  through  the  counties  of  Pike  and 
Susquehanna,  in  this  state:  Acts  of  February  16, 1841  (Pamph. 
Laws,  28),  and  March  26,  1846  (Pamph.  Laws,  179);  the  aud 
company,  by  the  act  of  1846,  being  required  to  pay  to  the  state  of 
Pennsylvania,  after  the  completion  of  the  road,  the  sum  of  ten 
thousand  dollars  annually.  The  property  and  franchisee  of 
the  New  York  and  Erie  Railroad  Company  afterwards  became 
vested  in  the  Erie  Railway  Company,  and  in  1878  in  the  New 
York,  Lake  Erie,  and  Western  Railroad  Company.  A  portion 
of  the  defendant's  road  was  made  and  is  still  maintained 
within  the  limits  of  this  state,  and  since  the  completion  and 
equipment  of  the  road  regular  payment  has  been  made  by  the 
company  to  the  commonwealth  of  the  said  sum  of  ten  thou- 
sand dollars  annually,  pursuant  to  the  provisions  of  the  several 
acts  of  assembly  already  referred  to.  Although  a  corporation 
of  another  state,  and  therefore  a  foreign  corporation,  the  eom- 
pany  is  doing  business  in  this  state.  By  a  certificate  filed  in 
the  office  of  the  secretary  of  the  commonwealth,  pursuant  to 
the  act  of  the  22d  of  April,  1874,  the  defendants  have  designated 
a  place  of  business  and  an  agent  to  represent  them;  they  are 
therefore  not  only  duly  authorized,  but  in  the  operation  of 
their  road  they  are  actually  engaged  in  doing  business  within 
the  limits  of  this  state. 

The  fourth  section  of  the  act  of  1885  applies  not  only  to  all 
private  corporations  created  by  and  under  the  laws  of  this 
etate  or  of  the  United  States,  but  to  such  as  are  doing  bnsi- 
ness  in  this  commonwealth.  The  several  questions  raised  by 
the  assignments  of  error,  from  the  first  to  the  ninth,  inclusive, 
as  we  have  already  said,  have  been  discussed  and  decided  in 
the  case  of  Comnumwealth  v.  Delaware  etc.  Canal  Co,^  123  Pa. 
St  594,  and  the  case  of  Commonwealth  v.  Lehigh  VaUey  IL  R. 
Co,y  129  Id.  429,  argued  at  the  present  term,  and  will  not  be 
considered  here 

The  only  questions  raised  by  the  remaining  assignments 
are, — 1.  Whether  the  provision  of  the  fourth  section  of  the 
act  of  1885,  so  far  as  it  applies  to  foreign  corporations  doing 
business  in  this  state,  is  a  proper  exercise  of  legislative  power; 
and  2.  Assuming  this  to  be  so,  whether  there  is  anything  in 
the  said  provision  by  which  the  defendant  road  was  permitted 
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to  pass  through  the  counties  of  Pike  and  Susquehanna  which 
would  exempt  the  company  from  the  obligation  of  this  act 

Upon  the  first  question  suggested  there  can,  we  think,  be 
i>ut  little  room  for  discussion.  In  the  Delaware  etc.  Canal 
Company  case,  already  referred  to,  we  said: —   . 

**  Foreign  corporations,  exercising  their  franchises  under  the 
laws  of  other  states  and  countries,  are  beyond  the  reach  of  our 
processes  of  taxation.  We  could  not  require  them  ordinarily 
to  comply  with  any  such  regulation  of  our  law,  and  therefore 
they  are  necessarily  excluded  from  the  provisions  of  the  act. 
Such  foreign  corporations  as  are  engaged  in  business  in  the 
fitaie  might  doubtless  be  required  to  comply  as  a  condition  of 
their  right  so  to  do;  but  this  could  only  embarrass  the  action 
of  the  local  assessor,  imd  upon  this  ground,  doubtless,  they 
were  wisely  excluded  from  the  operation  of  the  acf 

The  last  member  of  the  concluding  sentence  of  the  para- 
graph quoted  is  a  mere  inadvertence.   The  fourth  section  of  the 
act  of  1885  does  in  terms  embrace  such  foreign  corporations 
as  are  engaged  in  business  in  this  state,  and  the  question  now 
to  be  considered  is,  whether  or  not  such  a  provision  as  respects 
the  New  York,  Lake  Erie,  and  Western  Railroad  Company  is 
a  proper  exercise  of  the  legislative  power  of  the  state.    The 
general  statement  that  foreign  corporations  are  ordinarily 
beyond  the  reach  of  our  processes  of  taxation  is  undoubtedly 
correct;  but  when  a  foreign  corporation  comes  into  Pennsyl- 
vania, and  engages  in  business  here,  undoubtedly  it  does  so 
subject  to  the  general  policy  of  and  the  course  of  legislation  in 
the  state:  Runyan  v.  CoBter^  14  Pet.  122.    A  foreign  corpora- 
tion can  exercise  its  franchises  in  Pennsylvania  only  so  far  as 
it  may  be  permitted  by  the  local  sovereign.    The  right  rests 
wholly  in  the  comity  of  the  states:  Paul  v.  Virginia,  8  Wall. 
168.    A  corporation  of  one  state  cannot  do  business  in  another 
state  without  the  latter's  consent,  express  or  implied;  and  that 
consent  may  be  accompanied  with  such  conditu>ns  as  the  lat- 
ter may  think  proper  to  impose:  St  Clair  v.  Cox,  106  U.  S. 
350.    These  conditions  will  be  valid  and  effectual,  provided 
they  are  not  repugnant  to  the  constitution  or  laws  of  the 
United  States,  inconsistent  with  the  jurisdictional  authority 
of  the  state,  or  in  conflict  with  the  rule  which  forbids  condem- 
oation  without  opportunity  for  defense:  Lafayette  Ins.  Co.  v. 
French,  18  How.  404;  Doyle  v.  Continental  Ins.  Co.,  94  U.  8. 
635;  Pembina  etc.  M.  Co.  v.  Pennsylvania,  126  Id.  181. 

It  was  competent  for  the  legislature  of  Pennsylvania  to 


728         CoMiioNWBALTH  V.  New  Yobk  ETC.  R.  R.  Co.     [Penn. 

impose  as  a  condition  upon  foreign  corporations  doing  business 
in  this  state  that  they  shall  assess  and  collect  the  tax  upon 
that  portion  of  their  loans  in  the  hands  of  individuals  resident 
witliin  this  state,  and  otherwise  comply  with  the  provisions  of 
the  act  of  1885.  The  act  imposes  no  tax  upon  the  company; 
it  simply  defines  a  duty  to  be  performed,  and  fixes  a  penalty 
for  disregard  of  that  duty.  The  legislature  having  so  provided, 
compliance  with  the  act  may,  in  some  sense,  be  said  to  form 
one  of  the  conditions  upon  which  corporations  may  do  busi- 
ness within  the  state,  and  the  corporation  continuing  its  busi- 
ness subsequently  would  be  taken  to  have  assented  thereto. 

There  is,  however,  a  condition  implied,  even  in  the  case  of 
domestic  corporations,  that  they  will  be  subject  to  such  rea- 
sonable regulations,  in  respect  to  the  general  conduct  of  their 
afiairs,  as  the  legislature  may  from  time  to  time  prescribe, 
and  such  as  do  not  materially  interfere  with  or  obstruct  the 
substantial  enjoyment  of  the  privileges  the  state  has  granted: 
Chicago  L\  Ins.  Co,  v.  Needles^  113  U.  S.  574.  If  this  be  so  as 
to  corporations  who  are  entitled  to  their  charter  privileges 
upon  the  footing  of  a  contract,  how  much  the  more  is  it  so  as 
to  corporations  who  are  merely  permitted  by  the  legislature  to 
do  business  within  this  state  as  a  matter  of  grace  and  not  of 
right?  But  it  is  said  that  the  enforcement  of  the  fourth  sec- 
tion of  the  act  of  1885  against  the  defendant  corporation  would 
impair  the  obligation  of  the  contract  existing  between  the 
commonwealth  and  the  company,  as  set  forth  in  the  private 
statutes  of  1841  and  1846,  already  referred  to.  Apart  firom 
these  statutes,  the  defendant  had  the  right,  by  the  comity  of 
the  states,  to  contract  and  to  sue  within  the  state  of  Pennsyl- 
vania, but  could  exercise  no  extraordinary  franchises  or  spe- 
cial privileges  granted  by  the  state  incorporating  it,  as,  for 
instance,  the  right  to  eminent  domain,  or  the  privilege  of  ex- 
emption from  taxation:  State  v.  Boston  etc,  R,  JR.  Co.^  25  Vt. 
433;  Middle  Bridge  Co.  v.  Marks,  26  Me.  326;  Taylor  on  Cor- 
porations,  386.  It  was  for  the  exercise  of  this  extraordinary 
privilege  and  power  of  the  state,  the  annual  payment  of  ten 
thousand  dollars  was  stipulated.  There  is  nothing  in  the  act 
to  indicate  that  this  sum  was  paid  in  lieu  of  taxes,  or  for  ex- 
emption from  any  duty  which  might  otherwise  be  imposed 
upon  the  company,  but  for  the  privilege  of  exercising  the  right 
of  eminent  domain  in  the  location  of  their  road  through  the 
counties  mentioned,  under  restrictions  particularly  specified. 
The  effect  of  these  acts  of  1841  and  1846  was  not  to  declare 
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the  company  a  corporation  of  the  commonwealth,  but,  as  Mr. 
Justice  Thompson  said  in  New  York  etc.  R.  R,  Co.  v.  Yowagy 
33  Pa.  8t  175,  "  for  the  purposes  of  these  acts,  the  rights  in- 
volved are  to  be  tested  and  judged  by  the  same  rules  of  law  as 
if  the  company  had  been  primarily  incorporated  by  this  com- 
monwealth. So  far  as  the  road  runs  through  this  state  under 
the  privileges  granted  to  it,  the  company  is  a  quasi  Pennsyl- 
vania corporation.  The  right  of  eminent  domain,  within  the 
restrictions  of  the  grant,  was  as  fully  conferred  on  them  by 
the  act  of  February  16,  1841,  as  it  ever  is  conferred  on  corpo- 
rations exclusively  within  the  state,  and  their  rights  and 
duties  unde^  the  privileges  granted  must  be  ruled  by  the 
same  principles."  One  state  may  make  a  corporation  of  an- 
other state,  as  there  organized  and  conducted,  a  corporation  of 
its  own,  quoad  property  within  its  territorial  jurisdiction:  Bal- 
timore etc,  R.  R.  Co.  V.  jHarrw,  12  Wall.  65-82;  Graham  v.  Bob- 
ton  etc.  R.  R.  Co,,  118  U.  S.  168.  Thus  it  will  be  seen  that  the 
defendant  exercises  powers  and  franchises  which  they  have 
received  directly  from  the  legislation  of  Pennsylvania;  that  a 
part  of  their  property  is  actually  within  the  limits  of  this  state, 
and  receives  the  protection  of  our  laws,  and  there  is  no  good 
reason  why  the  company  should  not  be  held  subject  to  the 
same  regulations  as  corporations  of  our  own  state.  We  are  of 
opinion  that  on  this  branch  of  the  case  the  court  was  right. 
The  judgment  is  afSrmed. 

FoBXiOH  OoBPO&ATTONB.  —  Ab  to  taxation  of  foreign  corporationt:  Bx- 
tcnded  note  to  Phoemx  Ins.  Oo.  r.  GcmmontefoUh,  9S  Am.  Deo.  83S-345;  San 
Fnmd9eo  v.  Lkferpool  Uc  In$.  Oo.,  74  CaL  113;  5  Am.  St.  Rep.  425. 

fcmman  Cob70ration8,  Statutes  Imposiko  Pabtioulab  Cokditions 
ASD  RBaeraionoiis  upon:  Note  to  HoUida  v.  Hwnl,  22  Am.  Rep.  67-70. 

TiiOMLATivs  Power  oveb  Foreign  Oo&porations.  —  WhUe  the  legislature 
may  regulate  or  restrict  the  business  of  foreign  corporations  within  the  state, 
it  cannot  do  so  where  it  operates  upon  interstate  oommeree:  State  w.  Indiana 
afc;  Os.,  liO  Ind.  675;  Ou{feie.  Ry  Co.  r.  State,  72  Tex.  404;  18  Am.  St  Rep. 
•16. 
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Maobum  V.  Marshall. 

pai  PBVmTLTAllXA  9tA7%  aOt.] 

^Awn  cv  LDDrATioiia  — Nbw  Pbomibi.  —  An  agreeiiMBft  b|r « 
IkftI  a  kokUr  mmy  adl,  for  Imi  thaa  ito  Imo  raloe,  »  jndgmMl 
tb«  mJur  for  the  full  UMmnt  of  a  noic^  and  a  nnowal  of  aaol 
atal^  with  a  waiter  "of  any  ttatate  plea  thereon,"  h  not 
knevtedgment  of  indebtedness  as  will  renova  tiie  bar  of  tiM  stnteta  «f 
Iniitatioiis. 

iVATDTB  ov  LuiTATioini— Niw  Pbomiu.  — An  acknowledgBMat  cf  m^ 
deblsdness,  to  take  a  oase  oat  of  the  oparation  of  the  atitats 
tatioasp  mnst  be  dear  and  nnambigaoa%  and  onat  rsoognias 
direeted  to  tiie  debt  with  snflBoient  dearneai  to  amoont  to  ai 
iod  admission  that  it  remains  doo  and  vnpaid. 

A,  M,  Inibriet  for  the  appellant 

€horge  W.  ChUhrie  and  W.  Jfacrtftm,  for  fhe  appellee. 

Williams,  J.  The  oontroversy  in  this  case  lies  within 
narrow  limits.  Stephen  Woods  was  the  maker  of  a  promis- 
sory note  for  fifteen  hundred  dollars,  dated  September  8, 1876, 
and  payable  to  Robert  Woods  at  the  Allegheny  Savings  Bank. 
It  was  indorsed  by  the  payee,  and  by  Thomas  M.  Marshall, 
the  plaintiff  in  error.  At  the  maturity  of  the  note,  oo  No- 
vember 10,  1876,  the  maker  was  unable  to  provide  funds  fer 
its  payment,  and  the  indorsers  made  a  written  waiver  of  pro- 
test An  action  was  brought  against  the  maker,  and  a  judg- 
ment obtained  for  the  amount  of  the  note  and  interest,  at  the 
suit  of  the  savings  bank,  but  no  action  was  brought  against 
the  indorsers.  Nothing  appears  to  have  been  collected  on  the 
judgment  against  Stephen  Woods,  but  some  one  offered  the 
bank  five  hundred  dollars  for  it  Refore  accepting  the  offer, 
the  bank  applied  to  Mr.  Marshall  for  his  consent  to  the  pro- 
posed sale,  which  he  gave  in  writing,  as  follows: — 

^*I  agree  to  sale  of  the  judgment  on  this  note  against  8. 
Woods  for  five  hundred  dollars,  and  agree  to  ratify  same  for 
M.  Hay,  trustee. 

"Pittsburgh,  May  6,  1880. 
[Signed]  '^Thos.  M.  Mabshall." 

Nothing  more  was  done,  so  far  as  Mr.  Marshall  was  con* 
cerned,  until  May  5,  1886,  six  years,  less  one  day,  after  the 
written  consent  to  the  sale  of  the  judgment  had  been  given, 
and  more  than  ten  years  after  the  maturity  of  the  note  and 
the  waiver  of  protest.  At  that  time  it  appears  that  Mr.  Mar* 
shall  was  asked  to  waive  the  statute  of  limitations  cm  his 
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indorsement.  This  be  declined  to  do,  but  ho  renewed  bis 
agreement  of  May  6,  1880,  by  a  writing  indorsed  upon  the 
same  paper,  in  these  words: — 

'^I  renew  the  agreement  of  May  6, 1880,  as  of  this  date,  and 
I  waive  any  statute  plea  thereon. 
••Pittsburgh,  May  5,  1886." 

The  court  below  held  this  to  be  a  waiver  of  the  statute  upom 
his  liability  as  an  indorser  upon  the  note  of  Stephen  Woods, 
and  the  correctness  of  this  holding  is  the  question  in  this 
case.  The  note  matured  on  November  10, 1876.  This  suit 
was  brought  on  May  6,  1886.  The  statute  of  limitations  is 
an  answer,  prima  fcicU^  to  the  plaintiff's  demand,  and  the 
burden  is  on  the  plaintiff  to  show  that  the  bar  of  the  statute 
has  been  tolled.  The  only  evidence  for  this  purpose  is  the 
agreement  of  May  6,  1880,  renewed  on  May  6,  1886;  and  un- 
less this  shows  a  clear  and  distinct  admission  or  recognition 
of  the  liability  of  Mr.  Marshall  for  this  debt,  the  plaintiff 
must  fail.  For  what  purpose  was  the  agreement  of  Mi^  6, 
1880,  asked  by  the  bank,  and  given  by  the  indorser?  The 
bank  held  a  judgment  for  the  amount  of  the  note  and  interest 
against  Stephen  Woods,  the  maker.  The  use  of  legal  process 
had  realized  nothing  upon  it.  The  bank  was  offered  five 
hundred  dollars  for  an  unconditional  sale  of  it,  and  was  evi- 
dently inclined  to  accept  the  offer,  if  this  could  be  done  safely. 
The  danger  was,  that  the  indorser  might  insist  that  a  sale  of 
the  judgment  for  less  than  its  face  was  improvident  and 
unnecessary,  and  treat  it  as  a  distinct  ground  of  defense,  if 
called  upon  to  pay  the  balance.  To  settle  this  question,  Mr. 
Marshall  was  asked  to  consent  to  the  sale,  which  he  did.  By 
so  doing,  he  said,  in  effect,  to  the  bank:  ''If  you  attempt  to 
compel  payment  of  the  note  by  me,  whatever  other  defenses 
I  may  set  up,  I  will  not  allege  that  you  have  sold  this  judg- 
ment for  less  than  it  was  worth."  The  agreement  is  not  in- 
consistent with  any  other  line  of  defense  than  the  specific  one 
which  was  in  the  mind  of  both  parties,  and  which  is  clearly 
referred  to  in  the  writing.  Mr.  Marshall  might,  with  entire 
fairness,  deny  his  indorsement,  allege  payment  by  him,  or 
set  up  the  statute  of  limitations,  and  yet  be  willing  that  the 
bank  should  realize  whatever  it  could  from  its  own  judgment 
against  Woods  by  a  sale  of  it  for  the  best  price  offered.  The 
bank  exercised  a  proper  caution  in  asking  the  consent  of  the 
indorser  to  the  sale.  The  indorser,  if  satisfied  that  the  sale 
was  a  proper  one,  acted  with  fairness  in  giving  his  assent  to 
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it.  This  was  the  only  purpose  for  which  the  agreement  wai 
asked  for  by  the  bank  or  its  representative.  It  is  the  only 
subject  to  which  it  relates,  and  it  is  the  only  line  of  defense  on 
which  it  closes  the  noouth  of  him  who  signed  it. 

Coming  down  now  to  the  agreement  of  May  5,  1886,  we 
find  it  to  be  a  renewal  of  that  of  May  6»  1880,  and  nothing 
more.  Short  as  it  is,  it  is  tautological,  and  fully  one  half  of 
it  is  unnecessary.  It  runs  thus:  "I  renew  the  agreement  of 
May  6,  1880,  as  of  this  date,  and  waive  any  statute  plea 
thereon."  The  word  "thereon"  must  refer  to  the  agreement 
of  May  6,  1880;  but  the  sentence  of  which  it  is  part  is  super* 
fluous.  The  operative  words  of  the  agreement  are  these:  "I 
renew  the  agreement  of  May  6,  1880."  The  words  ^^as  of  this 
date  "  express  the  legal  effect  of  the  words  preceding  them, 
and  neither  add  to  nor  take  from  that  effect;  they  are  wholly 
unnecessary,  'iiie  same  may  be  said  of  the  remaining  words, 
"and  I  waive  any  statute  plea  thereon."  This  had  been  al- 
ready done  by  the  agreement  to  renew  as  effectually  as  it  was 
possible  to  do  by  any  form  of  words  whatever.  The  original 
agreement  gave  consent  to  the  sale  of  the  judgment  for  much 
less  than  its  face.  The  agreement  of  May  5,  1886,  renewed 
that  consent.  If  there  was  danger  that  Mr.  Marshall  might 
be  relieved  from  that  consent  by  lapse  of  time,  its  renewal  in 
express  words  removed  that  danger,  and  expressed  his  willing- 
ness to  remain  bound  by  it.  Further  than  this  the  agreement 
was  never  intended  or  understood  to  go  when  originally  made, 
and  it  is  not  probable  that  the  renewal  agreement  would  have 
received  any  other  construction  but  for  the  unnecessary  and 
meaningless  words  it  contains. 

The  cases  cited  and  relied  on  by  the  defendant  in  error  are 
not  in  point.  In  Finkbone^a  Appeal,  86  Pa.  St.  368,  Wiley  had 
given  a  receipt  for  money  to  be  returned  to  Mary  Finkbone, 
"in  such  amounts  as  she  may  want."  He  received  another 
sum  to  be  held  in  the  same  manner,  and  wrote  the  receipt 
therefor  on  the  same  piece  of  paper,  and  directly  under  the 
first,  and  then  redelivered  the  paper  to  her.  This  was  prop- 
erly held  to  be  an  admission  of  the  amount  shown  to  be  due 
on  the  face  of  the  paper  at  the  date  of  such  last  receipt  and 
delivery.  In  Wesner  v.  Sleiriy  97  Id.  322,  the  rule  is  clearly 
stated  that  an  acknowledgment,  to  take  a  case  out  from  the 
operation  of  the  statute,  must  be  clear  and  unambiguous.  It 
must  recognize,  and  be  directed  to  the  debt  with  sufficient 
clearness,   and   must   amount   to  an   unqualified   admission 
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that  it  remains  due  and  unpaid.  The  words  relied  on  in  thii 
case  dp  not  meet  the  test.  They  refer  clearly  to  another  sub- 
ject,— the  sale  of  the  Woods  judgment.  If  Mr.  Marshall  was 
now  objecting  to  that  sale,  his  agreement  that  it  might  be 
made  ought  to  conclude  him;  but  as  he  is  defending  upon 
wholly  different  ground,  we  do  not  see  that  he  is  affected  by 
it  in  any  manner. 

Judgment  reversed,  and  judgment  is  now  entered  in  favor 
of  the  defendant  on  the  question  reserved.  An  opinion  was 
filed  in  this  case  soon  after  it  was  heard,  which  we  are  informed 
by  the  prothonotary  cannot  be  found.  This  opinion  is  now 
filed  for  that  reason.  

8rATim  OF  LiMiTATiOMa  —  As  to  what  a<cknowledgm«nt  of  a  debt  will 
removo  the  bar  of  the  ttatate  of  limitatioiu:  See  note  to  State  v.  Am,  U 
Am.  Si  Rep.  MOl 
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Ck>IfTBIBVTORT     NrCILIOBNOS    OF    D&IWR    iMPnTSD    TO    PaSSFNOBB.  —  A 

driTer  of  a  private  Tehiole  is  nnder  dnty  to  stop,  look,  and  listen  before 
attempting  to  cross  a  railroad  track,  and  failure  to  perform  this  dnty 
makee  him  gnilty  of  contributory  negligence,  barring  recovery  for  in- 
jury  from  collision,  and  his  negligence  may  be  imputed  to  one  who  is 
riding  with  him  by  invitation  and  without  compensation,  and  who  knew 
the  locality,  and  that  a  train  was  about  due,  that  he  was  approaehing 
the  railroad  track  at  a  fast  trot,  and  who  sat  with  his  back  to  the  driver, 
and  did  not  ask  him  to  stop,  look,  or  listen,  or  to  permit  him  to  get  out. 

COMTBIBVTOBT    NbGUOBBOB  OF    DrIYBB  WHBM  ImFUTBD  TO  PASSBNOBB.  — 

The  negligence  of  the  driver  of  a  private  vehicle  cannot  be  imputed  to 
a  party  riding  with  him  by  invitation  and  without  compensation  when 
such  party  is  free  from  blame;  still,  the  latter  is  liable  for  his  own  neg- 
ligence. 

Edward  CampbeUf  Thomas  PatterBoriy  and  David  Q.  Ewing^ 
for  the  appellant. 

George  B,  Gordon^  John  H.  Hamptony  and  WUliam  Seottj  for 
the  appellee, 

Clabe,  J.  The  plaintiff,  Isaac  N.  Dean,  whilst  crossing  the 
tracks  of  the  defendant  company's  road  at  Frost  station,  Fay- 
ette Coanty,  in  a  wagon,  on  the  morning  of  the  25th  of  No- 
vember, 1882,  was  struck  by  the  locomotive  of  a  passing 
train,  and  this  suit  was  brought  to  recover  damages  for  the 
injury  sustained  through  the  alleged  negligence  of  the  defend- 
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ant  on  that  occasion.  The  negligent  act  complained  of  is, 
that  although  the  train  was  running  at  the  rate  of  thirty  or 
forty  miles  an  hour,  no  sufficient  warning  of  its  approach  to 
the  crossing  was  given,  either  by  blowing  the  whistle  or  ring- 
ing the  bell. 

On  the  part  of  the  defendant  it  is  contended  that,  assuming 
this  to  be  so,  the  plaintiff,  not  only  through  the  negligence  of 
the  driver  of  the  wagon,  but  by  his  own  negligence,  contrib- 
uted to  the  injury,  and  therefore  cannot  recover.  William 
Fields  was  the  owner  of  the  horses  and  wagon,  and  was  the 
driver.  That  he  was  guilty  of  negligence  cannot  be  denied; 
it  was  his  duty  to  anticipate  the  probable  passage  of  trains  on 
the  railroad,  and  before  attempting  to  cross  the  tracks,  to  stop, 
look,  and  listen  for  their  approach;  and  this  the  plaintiff 
frankly  admits  Fields  failed  to  do.  When  he  left  the  corner 
of  the  Blackburn  House,  some  three  hundred  feet  distant  from 
the  crossing,  he  trotted  his  horses  to  the  brow  of  the  hill,  a 
little  more  than  half-way,  and  checking  them  there  a  little,  be 
started  down  the  hill  at  a  fast  trot  to  the  railroad,  where  the 
collision  occurred.  Mr.  Gilmore,  an  engineer  called  by  the 
plaintiff,  testifies  that  the  locomotive  and  cars  on  the  track 
were  plainly  visible  to  a  person  riding  in  a  wagon  on  the  public 
road,  at  almost  any  point,  for  a  distance  of  thirteen  hundred 
feet,  subject  to  such  temporary  obstructions  as  might  exist 
from  intervening  buildings  and  trees;  and  it  is  conceded  on  all 
hands  that  at  a  point  ten  feet  from  the  railroad  the  track  itself 
was  visible  for  a  quarter  of  a  mile  or  more. 

Having  failed  to  stop,  look,  and  listen  before  he  undertook 
to  cross  the  railroad  tracks.  Fields  failed  to  perform  a  duty 
which  the  law  plainly  imposed  upon  him,  and  he  was  there- 
fore guilty  of  negligence  which  contributed  to  the  injury. 

But  can  the  negligence  of  Fields  be  imputed  to  Dean?  In 
Lockhart  v.  Lichienthaler^  46  Pa.  St.  151,  it  was  held  that 
where  a  passenger  in  a  carrier  vehicle  is  injured  by  a  collision 
resulting  from  the  negligence  of  those  in  charge  of  it  and 
those  in  charge  of  another  vehicle,  the  carrier  only  is  answer- 
able for  the  injury;  and  this  case  was  followed  'bj  Philaddfhia 
tie,  R.  R,  Co.  V.  Boyer^  97  Id.  91,  where  the  same  rule  was  ap- 
plied. The  decision  in  Lockhart  v.  Lichtenthaler^  9upra^  was 
made  by  adopting  the  conclusion  of  the  English  courts  in 
Bridge  ▼.  Grand  Junction.  Ry  Co.,  3  Mees.  &  W.  247  (1838),  in 
the  exchequer;  Thorogood  v.  Bryan,  8  Com.  B.  115,  65  £ng. 
Com.  L.  114,  and  Catilin  v.  HilU,  8  Com.  B.  128   (1849),  in 
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the  common  bench.  These  cases  were  followed  in  the  ex- 
chequer in  Armstrong  v.  Lancashire  and  York  Ry  Co.,  L.  R. 
44  Ex.  89  (1875);  L.  R.  10  Ex.  47. 

The  principle  upon  which  all  these  English  cases  appear  to 
have  been  determined  is,  that  the  passenger  is  so  far  identified 
with  the  carriage  in  which  he  is  traveling  that  want  of  care 
on  the  part  of  the  driver  will  be  a  defense  to  the  owner  of  the 
other  carriage  that  directly  causes  the  injury.  In  Tkorogood 
V.  Bryan,  supra^  which  is  the  leading  case,  a  passenger  alight- 
ing from  an  omnibus  was  thrown  down  and  injured  by  the 
negligent  management  of  another  omnibus,  and  it  was  held 
that  an  action  would  not  be  maintained  against  the  owner  of 
the  latter,  if  the  driver  of  the  omnibus  in  which  the  passen- 
ger was  riding,  by  the  exercise  of  proper  care  and  skill,  might 
have  avoided  the  accident  which  caused  the  injury.  The  rule 
a£6erted  is  one  of  general  application,  no  matter  whether  the 
conveyances  are  public  or  private,  or  whether  the  party  in- 
jured is  conveyed  at  his  own  request,  or  at  the  request  of  the 
driver. 

In  Lockhart  v.  lAcktenthaler,  supra^  however,  the  rationale 
of  the  rule  in  Thorogood  v.  Bryan,  supra,  was  not  considered 
tenable;  indeed,  the  reasons  assigned  for  it  in  the  English 
cases  were  expressly  rejected,  and  the  liability  of  the  carrier 
was  put  upon  different  grounds,  — the  grounds  of  public  policy. 
"I  would  say,"  says  the  learned  judge,  delivering  the  opinion 
of  the  court,  ^Hhe  reason  for  it  is,  that  it  better  accords  with 
the  policy  of  the  law  to  hold  the  carrier  alone  responsible  in 
SQch  instances  as  an  incentive  to  care  and  diligence.  The 
law  fixes  the  responsibility  upon  a  different  principle  in  the 
case  of  a  carrier,  as  already  noticed,  from  that  of  a  party  that 
does  not  stand  in  that  relation  to  the  party  injured;  the  very 
philosophy  of  the  requirement  of  greater  care  is,  that  he  shall 
be  answerable  for  omitting  any  duty  which  the  law  has  de- 
fined as  his  rule  and  guide,  and  will  not  permit  him  to  escape 
by  imputing  negligence  of  a  less  culpable  character  to  others, 
but  sufficient  to  render  them  liable  for  the  consequences  of  his 
own."  It  will  be  observed  that,  as  the  reasons  assigned  for  the 
rule  in  Lockhart  v.  Lichtenihaler,  supra,  extend  only  to  cases  in 
which  the  party  is  injured  by  the  joint  negligence  of  his  com- 
mon carrier  and  another,  the  rule  has  no  application  to  cases 
where  the  injured  party's  conveyance  is  private;  and  this  was 
the  ground  upon  which  Carlisle  v.  Brisbane,  113  Pa.  St.  644, 
67  Am.  Rep.  483,  was  decided.    In  that  case,  the  conveyance 
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was  private,  the  party  injured  being  carried  without  compen- 
sation, and  both  of  the  negligent  parties  held  to  the  same 
degree  of  care  and  negligence.  The  doctrine  of  Lockhari  v. 
LichtenthaUr,  supra^  was  therefore  not  applicable. 

The  principle  of  Thorogood  v.  Bryan^  supra^  has  been  ap> 
proved  in  some  of  the  states,  and  in  others  it  has  been  rejected 
as  altogether  indefensible.  It  has  been  recognized  and  sus- 
tained in  Vermont:  Carlisle  v.  Sheldon^  38  Vt  440;  in  Wis- 
consin: Hovfe  V.  Fulton^  29  Wis.  296;  9  Am.  Rep.  568;  Prideaux 
v.  Mineral  Pt.,  43  Wis.  513;  28  Am.  Rep.  558;  Otis  v.  Janed- 
viUe,  47  Wis.  422;  and  in  Iowa:  Payne  v.  Chicago  etc.  R.  if. 
Co.,  39  Iowa,  523.  On  the  other  hand,  the  doctrine  has  been 
declared  unsound  and  untenable  by  the  supreme  court  of  the 
United  States  in  the  very  recent  case  of  Little  v.  ffacketi^  116 
U.  S.  366.  The  doctrine  has  also  been  disapproved  and  re- 
jected in  New  York:  Robin9an  v.  New  York  etc.  R,  IL  Co.,  66 
N.  Y.  11;  23  Am.  Rep.  1;  Dyer  v.  Erie  Ry  Co.,  71  N.  Y.  228; 
Afasterson  v.  New  York  etc.  R.  R.  Co.,  84  Id.  247;  88  Am.  Rep. 
510;  in  New  Jersey:  Bennett  v.  New  Jersey  etc.  Transp.  Co.,  36 
N.  J.  L.  225;  18  Am.  Rep.  435;  New  York  etc.  R^y  Co.  v.  Stein- 
brenner,  47  N.  J.  L.  161-171;  54  Am.  Rep.  126;  in  Maine: 
StaU  V.  Boston  etc,  R,  R.  Co.,  38  Alb,  L.  J.  269;  in  Ohio:  Tram- 
fer  Co.  V.  Kelly,  36  Ohio  St.  86-91;  38  Am.  Rep.  668;  in  Dli- 
nois:  Wabash  etc.  R'y  Co.  v.  Shacklet,  105  111.  364;  44  Am.  Rep. 
791;  in  Kentucky:  Danville  Turnpike  Co.  v.  Stewart^  2  Met 
119;  Railroad  Co.  v.  Case,  9  Bush,  728;  in  California:  Tom- 
kins  y.  Clay  St.  R.  R.  Co.,  66  Cal.  163;  in  New  Hampshire: 
Noyes  v.  Toum  of  Boscawen,  64  N.  H.  361;  10  Am.  St  Rep.  410; 
in  Minnesota:  FoUnuin  v.  City  of  Manhito,  35  Minn.  528;  59 
Am.  Rep.  340;  in  Michigan:  Cuddy  v.  Horn,  46  Mich.  606;  41 
Am.  Rep.  178;  and  in  Maryland:  Philadelphia  etc.  R.  R.  Co. 
V.  Hogeland,  66  Md.  149;  59  Am.  Rep.  159;  whilst  in  Pennsyl- 
vania,  as  we  have  already  stated,  the  rule  has  been  but  par- 
tially adopted,  and  the  reasons  given  by  the  English  courts 
have  been  expressly  rejected.  In  some  of  the  states,  as  in 
Wisconsin,  Michigan,  and  Iowa,  a  distinction  would  appear  to 
have  been  taken  between  a  public  and  a  private  conveyance; 
and  as  an  examination  of  the  cases  cited  will  show,  it  has 
been  there  held  that  when  the  injured  person  is  riding  in  a 
private  conveyance  by  invitation  of  the  driver,  and  without 
compensation,  the  driver  will  be  regarded  as  his  agent,  and 
upon  that  ground  the  negligence  of  the  latter  is  imputed  (a 
the  former.     In  Pennsylvania,  New  York,  Ohio,  Minnfxoia, 
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and  other  states,  this  doctrine  of  agency  is  expressly  repu* 
diated,  and  it  is  held  that  in  such  cases  the  driver's  negligence 
cannot  be  so  imputed.  Thus  i(  will  be  seen  that  the  cases  are 
conflicting;  the  rulings  in  England  and  in  this  country  have 
been  in  the  greatest  confusion,  which  we  think  is  attributable 
to  the  fact  that  the  general  rule  of  Thorogood  v.  Bryaf^^  wpra^ 
which  for  thirty-eight  years  was  followed  in  England  and  in 
parts  of  this  country,  was  rested  upon  wholly  indefensible 
ground.  The  vain  effort  to  sustain  a  rule  of  law,  which  was 
at  variance  with  reason  and  common  sense,  has  given  rise  to 
these  various  conflicting  views  and  decisions. 

The  English  cour<  of  appeals,  however,  in  a  very  recent  case, 
the  Bemina^  Armstrvng  v.  MUls^  12  Prob.  &  D.  58,  decided  in 
January,  1887,  expressly  overrules  the  case  of  Thorogood  r» 
BryaUj  suptUj  and  holds  that  one  who  is  a  passenger  in  a  pub* 
lie  conveyance  does  not  identify  himself  with  the  conveyance* 
or  the  persons  in  charge  of  it,  and  that  their  negligence,  direct 
or  contributory,  can  in  no  respect  be  imputed  to  him.  In  the 
jndgment  of  the  court,  Lord  Esher,  M.  R.,  after  an  extended 
review  of  the  English  and  American  cases,  said:  "After  having 
thus  laboriously  inquired  into  the  matter,  and  having  consid- 
ered the  case  of  Thorogood  v.  BryaUy  8  Com.  B.  115,  we  cannot 
see  any  principle  on  which  it  can  be  supported;  and  we  think 
that^  with  the  exception  of  the  weighty  observation  of  Lord 
Bramwell,  though  that  does  not  seem  to  be  a  final  view,  the 
preponderance  of  judicial  and  professional  opinion  in  England 
is  against  it,  and  that  the  weight  of  judicial  opinion  in  Amer- 
ica is  also  against  it.  We  are  of  opinion  that  the  proposition 
maintained  in  it  is  erroneously  unjust,  and  inconsistent  with 
other  recognized  propositions  of  law.  As  to  the  propriety  of 
dealing  with  it,  at  this  time,  in  a  court  of  appeals,  it  is  a  case 
which,  from  the  time  of  its  publication,  has  been  constantly 
criticised,  and  no  one  can  have  gone  into  or  have  abstained 
from  going  into  an  omnibus,  railroad,  or  ship,  on  the  faith  of 
the  decision.  We  therefore  think  that,  now  that  the  question 
is  for  the  first  time  before  an  English  court  of  appeal,  the 
case  of  Thorogood  v.  Bryan^  8  Com.  B.  115,  must  be  overruled.'' 
See  Carlisle  v.  Brisbane^  57  Am.  Rep.  483-570.  In  the  case 
of  LUile  Y.  Hackeity  9upra^  in  the  supreme  court  of  the  United 
States,  Mr.  Justice  Field,  delivering  the  opinion,  says:  "The 
truth  is,  the  decision  in  Thorogood  v.  Bryan^  9upra,  rests  upon 
indefensible  ground.  The  identification  of  the  passenger  with 
the  negligent  driver  or  the  owner,  without  his  co-operation  or 
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encoaragemeot,  ie  a  gratuitous  assumption.  There  is  no  eueb 
identity.  The  parties  are  not  in  the  same  position.  The  owner 
of  a  public  conveyance  is  a  carrier,  and  the  driver  or  the  per- 
son managing  it  is  his  servant.  Neither  of  them  is  the  ser- 
vant of  the  passenger,  and  his  asserted  identity  with  them  is 
contradicted  by  the  daily  experience  of  the  world." 

Quotations  might  be  given  from  many  cases  in  the  different 
states,  illustrating  the  very  firm  and  emphatic  manner  in  which 
the  doctrine  of  this  celebrated  case  has  been  denied.     The  aa- 
thorities  in  England,  and  the  great  current  of  authorities  of 
this  country,  are  against  it.     Nor  can  I  see  why,  upon  any 
rule  of  public  policy,  a  party  injured  by  the  concurrent  and 
contributory  negligence  of  two  persons,  one  of  them  his  com- 
mon carrier,  should  be  held,  and  the  other  released  from  lia- 
bility.   As  to  this,  I  speak  only  for  myself.    In  my  opinion, 
there  is  no  principle  consonant  with  common  sense,  common 
honesty,  or  public  policy,  which  should  hold  one  not  guilty  of 
any  negligence,  either  of  omission  or  commission,  for  the  negli- 
gence of  another,  imputed  to  him  under  such  circumstances. 
Although  in  Carlisle  v.  Brisbane^  supra,  I  may  appear  to  have 
accepted  that  doctrine,  I  meant  merely  to  state  that  the  ground 
upon  which  this  court  had  rested  this  rule  was  better  than  that 
taken  by  the  English  courts. 

But  if  this  were  not  so,  Fields  was  not  a  common  carrier; 
Dean  was  riding  in  the  wagon  merely  by  invitation  of  Fields, 
who  happened  to  be  going  in  the  direction  of  Dean's  home  with 
a  load  of  provisions.  He  was  carried  without  compensation, 
merely  as  an  act  of  kindness  on  the  part  of  Fields,  who  had 
sole  control  of  the  team  and  of  the  wagon.  The  case  is  similar 
in  this  respect  to  Carlisle  y.  Brisbane,  supra^  and  to  the  case 
of  FoUman  v.  City  of  Mankato,  85  Minn.  522;  59  Am.  Rep.  840. 
We  are  clearly  of  opinion  that  if  Dean  himself  was  guilty  of 
no  negligence,  the  negligence  of  Fields  cannot  be  imputed  to 
him;  but  it  is  in  this  respect  this  case  differs  from  CaWisIe  v. 
Brisbar^,  supra.  In  the  case  just  cited,  Brisbane  was  a 
stranger;  the  accident  occurred  after  night  and  after  a  fresh 
fall  of  snow;  it  was  caused  from  a  defect  in  the  street.  There 
was  no  evidence  whatever  that  Brisbane  knew  that  Comman 
was  a  reckless  or  unskillful  driver,  or  that  he  (Brisbane)  saw, 
or  by  the  exercise  of  reasonable  care  at  the  time  could  see,  or 
ought  to  have  seen,  the  dangerous  condition  of  the  street;  in- 
deed, the  jury  found  that  he  was  not  personally  aware  of  either, 
and  no  question  was  raised  involving  that  view  of  the  casa 
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Here,  however,  the  facte  are  of  a  different  character.  Dean 
knew  the  locality  well;  he  had  crossed  the  tracks  frequently 
at  this  point;  he  knew  that  a  train  was  due  about  that  time, 
and  that  he  was  approaching  the  railroad  track  at  a  fast  trot; 
yet  he  took  no  precautions.  He  was  certainly  responsible  for 
his  own  negligence;  he  sat  with  his  back  to  the  driver,  and 
although  he  might  have  seen  his  danger,  he  confesses  that  he 
did  not  look.  He  said  nothing  by  way  of  warning  to  Fields, 
nor  did  he  ask  him  to  stop,  to  look  and  listen,  or  to  permit 
hiui  (Dean),  to  get  out;  and  the  danger  was  as  obvious  to  Dean 
as  it  was  to  Fields.  The  testimony  is  wholly  to  the  effect  that 
the  plaintiff  committed  himself  voluntarily  to  the  action  of 
Fields;  that  he  joined  him  in  testing  the  danger,  and  he  is 
responsible  for  his  own  act.  The  case  is  ruled  by  Cre9c$ni 
TotoTiship  V.  Andenon,  114  Pa.  St  643;  60  Am.  Bep.  367. 
The  judgment  is  affirmed. 


It  n  THB  DuTT  ov  All  Psbsoms  Who  Go  upon  ob  acdums  Railway 
Tbacks  to  «top,  look,  and  listen  for  approaching  trains,  and  a  want  of  snob 
cajre  will  eonstitute  coittribatory  negligence:  Cooper  f,  LahB  Short  etc*  R*y  Co,^ 
66  Mich.  261;  11  Am.  St  Rep.  482,  and  note. 

Imfutxd  Nioliobmos.  —  The  negligence  of  the  driver  of  a  Tehide  ia  aol 
impated  to  a  passenger  therein,  when  sach  passenger  is  free  frem.  personal 
aogligonoei,  and  has  no  control  over  the  driver,  and  has  been  guilty  of  no 
want  of  oare  in  selecting  his  rehicle  and  driver:  Noyt»  t.  BoKawen^  64 
N.  H.  361;  10  Am.  St.  Rep.  410,  and  note  referring  to  the  case  of  Thorogood 
T.  Bryam^  at  page  419;  oompara  also  NttbU  v.  2Vini  qfOamert  76  Iowa,  814; 
9  Am.  8tb  Rep.  486^  and  notap 
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Immairci  —  Waxyir  of  CoNDrnoN.  —  A  condition  in  an  insurance  policy 
requiring  suit  to  be  brought  within  six  months  after  the  loes  may  be 
waived*  and  such  waiver  need  not  be  express,  but  may  consist  of  the  acta 
and  conduct  of  the  company  and  its  officers  which  throw  the  insured  off 
his  guard,  and  lull  him  into  security  until  the  expiration  of  the  time 
mentioned  in  the  condition. 

brmrRAHca — Dutt  of  Ck)MPAN7  as  to  CoNDmoKS  in  its  Fatob.  — When 
an  insurance  company  attempts  to  defeat  a  recovery  upon  a  policy  upon 
a  condition  for  its  own  benefit,  and  which  deprives  the  assured,  no  mat- 
tar  how  honest  his  claim,  of  the  indemnity  which  he  paid  for,  the  com- 
pany must  be  held  to  entire  good  faith,  and  the  breach  of  condition  must 
be  promptly  taken  advantage  of.  Nothing  else  must  be  alleged  as  a  rea- 
son for  non-payment,  and  the  insured  must  not  be  led  astray  by  propo«» 
log  settlement  on  grounds  other  than  the  alleged  breach  of  condition. 
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lmmnLASQ% — Waitbr  or  Gohditiom  Qmnov  lom  Jvst  . —  A  limitoftiiw  or 
oooditioa  in  a  polioy  of  insnmioa  intended  for  the  benefit  of  tlie  oob- 
panjr  wmj  be  waived  by  it^  end  the  t^t  of  snoh  waiTor  is  n  qaeetion  for 
the  jury. 

IVBUBAIIOB.  —  WaITIE  OF  OoiTBinON  Of   FOUOT  OF  iNSITBAirOB  in  fnyoT  off 

the  oompany  need  not  be.eg|fftet  It  may  be  inforred  fmw.the  aeti  of 
ifae  inenrer  evidenoing  a  reoogoiluMi  of  liability  after  ttie  oonditioa  is 
broken,  or  even  from  denial  of  obligation  ezolneiTO^  for  other 


Harry  Alvan  HaU^  Oeorge  W.  AUen^  and  Charlu  Corbet^  for 
the  plaintiff  in  error. 

Cadmu%  Z.  Qordony  for  the  defendant  in  error. 

Paz80N,  J.  This  was  an  action  of  awnrnp^ii  in  the  court 
below,  brought  upon  a  policy  of  insurance,  to  recbver  the 
amount  of  loss  caused  by  the  destruction  by  fire  of  the  insured 
property.  The  plaintiff  kept  a  small  country  store  in  Jeffei^ 
son  County,  and  obtained  a  policy  of  insurance  from  the  de- 
fendant company  in  the  sum  of  one  thousand  dollars,  covering 
the  storehouse  building  and  the  stock  of  merchandise  con- 
tained therein.  On  the  twenty-fifth  day  of  March,  1887,  the 
premises  were  destroyed  by  fire,  and  the  plaintiff  alleges  that 
he  sustained  loss  to  the  amount  of  three  thousand  five  hundred 
dollarsi  Notice  of  the  fire  was  immediately  given  to  the  agent 
of  the  company,  and  within  thirty  days  after  the  fire  the  plain- 
tiff made  out  proofs  of  loss  as  required  by  the  policy,  together 
with  the  various  certificates,  and  forwarded  them  to  the  com- 
pany. Divers  negotiations,  resulting  in  nothing  but  delay,  fol- 
lowed; and  on  November  29, 1887,  the  plaintiff  commenced  this 
suit  in  the  court  below.  Upon  the  trial,  he  was  met  with  a 
condition  in  the  policy  which  required  the  suit  to  be  com- 
menced within  six  months  after  the  fire.  As  this  condition 
had  not  been  complied  with,  the  court  below  entered  a  judg- 
ment of  nonsuit  against  him. 

For  anything  that  appears  in  this  record,  the  plaintiff's 
claim  was  free  from  fraud,  and  the  loss  an  honest  one.  If  he 
fails  to  get  the  indemnity  he  bargained  for  when  he  effected 
his  insurance  and  paid  his  money,  it  is  because  of  a  conditioQ 
in  his  policy  to  which  he  assented,  or  to  which  he  must  be  pre- 
sumed to  have  assented.  The  plaintiff  complains,  however, 
that  this  condition  of  the  policy  was  waived,  not  by  express 
words,  but  by  the  acts  and  conduct  of  the  company  and  its 
officers,  which  threw  him  off  his  guard,  and  lulled  him  into 
security.  When  an  insurance  company  attempts  to  defeat  a 
lecovery  upon  a  policy  upon  a  condition  which  was  intended 
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solely  tot  its  own  benefit,  and  which  deprives  the  assured,  how« 
ever  honest  bis  claim  may  be,  of  the  indemnity  which  he  paid 
lor,  it  is  not  too  mnch  to  hold  the  company  to  entire  good  faith. 
The  breach  of  condition  roust  be  promptly  taken  advantage  o£ 
Nothing  else  must  be  alleged  as  a  reason  for  non-payment,  and 
especially  must  not  the  insured  be  led  astray  by  proposing  set- 
tlement on  grounds  other  than  the  alleged  breach  of  condition: 
Ben  Franklin  Ins.  Co.  v.  Flynn,  98  Pa.  St.  627.  A  limitation 
or  condition  in  a  policy  of  insurance  intended  for  the  benefit 
of  the  corporation  may  be  waived  by  it;  and  the  fact  of  waiver 
is  a  question  for  the  jury:  Courrin  v.  Pennsylvania  Ins.  Co^ 
46  Id.  323.  It  was  said  by  Mr.  Justice  Thompson,  in  deliv- 
ering the  opinion  of  the  court  in  the  case  just  cited:  "If  it 
[the  company]  acted  and  promised,  after  the  action  was  le« 
gaily  barred,  as  if  it  did  not  intend  to  insist  on  the  limitation, 
and  put  the  party  to  trouble,  expense,  and  anxiety  in  regard 
to  his  claim,  they  need  not  complain  of  a  jury  finding  that 
they  did  waive  it  Under  such  circumstances,  juries  will  be 
very  likely  to  do  so;  and  sometimes,  probably,  on  pretty  slight 
evidence."  There  is  a  long  line  of  cases  which  hold  that  the 
waiver  need  not  be  express.  It  may  be  inferred  from  the  acts 
of  the  insurers  evidencing  a  recognition  of  liability,  or  even 
from  their  denial  of  obligation  exclusively  for  other  reasons. 
It  is  sufficient  to  refer  to  one  of  our  latest  cases:  Lebanon  tL 
F,  Ins.  Co.  V.  £r6,  112  Id.  149.  It  was  said  by  Mr.  Justice 
GtordoUy  in  Pennsylvania  F.  Ins.  Co.  v.  Dougherty^  102  Id.  568: 
"  Prima  faciSj  the  insured  is  entitled  to  have  his  loss  made 
good  immediately  upon  its  happening;  and  when  the  loss  ap- 
pears to  be  an  honest  one,  we  are  not  disposed  to  scan  very 
strictly  the  evidence  which  tends  to  rebut  a  technical  forfeit- 
ure of  the  right  to  payment." 

It  remains  to  test  the  facts  of  this  case  by  the  light  of  these 
decisions.  As  the  court  below  nonsuited  the  plaintifi*,  he  is 
entitled  to  all  the  inferences  which  may  be  fairly  deduced 
from  the  testimony  produced  by  him.  We  have,  then,  the 
facts  that  notice  of  the  fire  and  full  and  sufficient  proofs  of 
loss  were  furnished  the  company,  in  accordance  with  its  rules, 
and  within  the  time  prescribed,  and  that,  in  obedience  to  a 
call  from  the  company,  he  sent  them,  in  the  month  of  June, 
all  the  books  and  papers  in  his  possession  throwing  any  light 
upon  the  subject  of  his  loss.  It  was  the  duty  of  the  company 
to  examine  the  books  and  papers  promptly,  and  notify  the 
plaintiff  of  the  result.     Instead  of  doing  so,  they  kept  thea 


742  BomiBBT  v.  Pennsylvania  Insubancb  Ca      [PetuL 

until  the  limitation  had  expired,  and  then  only  returned  them 
after  a  demand  therefor.  The  effect  of  this  was  to  throw  €he 
plaintiff  off  his  guard,  and  to  lull  him  into  security.  Why 
should  he  commence  suit  against  the  company  so  long  as  they 
were  inyestigating  the  case,  and  had  all  his  papers?  Good 
faith  required  that  the  plaintiff  should  have  had  a  plain  an- 
swer, yes  or  no,  to  his  demand  for  payment,  and  that  such 
answer  should  have  been  given  before  the  limitation  had  ex- 
pired.  The  conduct  of  the  company,  in  this  respect,  has  about 
it  the  unmistakable  and  unsavory  flavor  of  sharp  practice. 
The  pretext  for  all  this  delay  was  of  the  flimsiest  character. 
The  company  was  calling  for  books  and  papers  which  the 
plaintiff  did  not  have.  He  had  already  sent  them  all*  If 
insuflScient  for  the  purpose  for  which  they  were  sent^  they 
should  have  been  promptly  returned,  with  notice  that  the 
company  would  not  pay.  The  question  of  their  sufficiency 
could  then  have  been  passed  upon  by  a  court  and  jury.  We 
also  find  that,  as  late  as  October  5th,  after  the  limitation  had 
expired,  Mr.  AUewelt,  the  adjuster  of  defendant  company, 
wrote  to  plaintiff's  attorney,  saying  that  when  be  gets  all  the 
books  and  papers  asked  for  he  will  make  the  examination  as 
speedily  as  possible  and  return  them.  I  attach  no  importance 
to  the  allegation  that,  at  this  time,  Mr.  Allewelt  was  not  the 
adjuster  of  the  defendant  company.  He  has  been  acting  as 
such  from  the  beginning,  and  cannot  now  be  allowed  to  play 
fast  and  loose. 

We  need  not  discuss  the  case  further.  The  question  of 
waiver  was  for  the  jury,  and  we  think  there  was  sufficient  evi- 
dence upon  this  point  to  submit  to  them.  It  follows  that  it 
was  error  to  direct  a  nonsuit. 

The  judgment  is  reversed,  and  a  procedendo  awarded. 


iNsnaAKOS.  —  An  insurance  company  may*  and  often  doee,  waive  ooa& 
tions  inserted  in  policies,  the  breach  of  which  wonld  otherwise  canae  a  fot^ 
.feitare  of  the  policies:  Newman  t.  Covenant  MuL  Ina,  Ae^n^  76  Iowa»  66;  14 
Am.  St.  Rep.  196,  and  particnlarly  oases  in  note.  And  a  waiver  of  forfaitnrt 
of  a  policy  of  insurance,  though  in  the  nature  of  an  estoppel,  may  be  created 
by  acts,  conduct,  or  declarations  insufficient  to  create  a  technical  estoppel; 
and  the  courts,  not  favoring  forfeitures,  are  inclined  to  gnsp  any  drcaiiH 
stances  which  indicate  an  election  to  waive  a  forfeiture:  Qwem  Am.  O^  v. 
FoiMV,  86  Ala.  424;  11  Am.  St.  Rep.  61,  and  note. 
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SUPEEME   COURT 


or 


TEXAS. 


Gulf,  Colorado,  and  Santa  Fb  Kailwat  Com- 
pany V.  James. 

m  TBZA8,  12.J 

Vmbdict,  THouaH  MOT  Altoosthxb  Certain,  will  bb  Upbxld  when  iU 
meaning  can  be  made  manifest  beyond  doabt  by  reference  to  the  entire 
record. 

Hsw  Tbial.  —  Granting  an  order  for  a  new  trial  on  the  motion  of  a  defend* 
.ant,  wfaob  with  other  defendants,  is  jointly  and  severally  sned^  Taoatea 
the  former  jndgment,  and  operates  as  a  new  trial  as  to  all  of  the  defend- 
ants. 

▼ULDIOT  AGAINST  OnB  OF  SeYERAL  WrONG-DOBBS,   VaLIDITT  OF.  —  Ll  ao- 

tions  growing  oat  of  that  class  of  torts  cbaracterixed  by  the  existence  of 
a  wrongful  intent,  as  distinguished  from  torts  arising  from  negligence, 
each  of  the  wrong-doers  when  saed  is  compelled  to  bear  the  responsi- 
bility of  all.  Therefore,  the  fact  that  a  verdict  is  found  against  one  of 
such  defendants  without  mentioning  his  oo-defendants  will  not  alone  be 
sufficient  to  impair  its  validity. 

Yauditt  or  Vbrdict  is  not  Impaired  simply  becanse  it  is  capridoos  and 
inconsistent;  that  fact  alone  will  not  authorize  reversal  when  there  is 
nothing  else  in  the  record  tending  to  show  misconduct. 

Malicious  Prosecution  —  Probable  Cause,  when  a  Question  ior  Jubt. 
—  When,  in  an  action  of  malicious  prosecution,  the  facts  are  in  contro- 
versy, the  question  of  probable  cause  must  go  to  the  jury,  after  the  court 
has  properly  defined  it,  and  given  such  instructions  as  will  enable  the 
jurors  to  draw  oorrect  conclusions  from  the  facts  as  they  find  them. 

Maiicious  Prosecution  —  Probable  Cause — Malice — Verdict.  — When, 
in  an  action  for  malicious  prosecution,  the  jury  find  both  want  of  proba- 
Ue  oause  and  malice,  and  return  actual  damages,  when  they  might  have 
•asessed  exemplary  damages,  this  is  no  ground  for  setting  aside  the  ver^ 
diet^  for  the  reason  that  such  finding  indicated  that  there  was  no  malioe. 

Malicious  Prosecution  —  Principal  and  Agent. — Thb  Gbnbbal  Man- 
A/OBR  Of  A  Railboad  who  has  the  entire  control  and  management  of  th« 

7tf 
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ImiineM  interettt  of  the  ocmipMiy  may  have  tlia  right  to  inatitate  a 
mitiim  for  perjury  on  behalf  of  the  company,  and  with  thia  right  goes  a 
oorreeponding  liability  on  the  part  of  the  oompany  to  answer  in  damage 
if  the  right  ia  exercised  without  probable  canse. 
IIauozous  PsoncuTiON.  — Phobablb  Gauss  is  not  oondnsively  established 
by  proof  tl\at  defendant  acted  onder  the  advice  of  counseL  Thia  is  oolf 
a  circa  Distance  showing  want  of  malice,  and  supporting  the  defense  of 
probable  cause. 

R.  8.  Walker^  M.  0.  MeLemari^  and  J.  W.  Terry^  for  the  ap- 
pellant. 

F*  Charles  Hume  and  Howard  FMeyy  for  the  appellee. 

Hobby,  J.  This  suit  for  damages  grew  out  of  the  arrest  and 
alleged  malicious  prosecution  of  the  apj>ellee,  James,  for  the 
.offense  of  perjury,  by  the  appellant  acting  through  its  general 
manager,  Webster  Snyder,  and  Spillane,  his  clerk,  acting  under 
said  manager's  directions,  all  of  whom  are  jointly  and  sever- 
ally sued.  The  petition  contains  all  of  the  allegations  neces- 
sary to  maintain  the  action. 

The  defense  was  a  general  denial,  plea  of  ree  adjudicatOj 
probable  cause,  and  that  appellant  acted  without  malice.  Ex- 
ceptions were  sustained  to  the  plea  of  res  adjudicata.  A  trial 
resulted  in  a  verdict  for  the  plaintiff  against  the  appellant 
alone  for  the  sum  of  eight  thousand  dollars  actual  damages, 
upon  which  judgment  was  rendered  against  appellant  for  that 
sum  in  favor  of  the  plaintiff,  and  the  defendants  Snyder  and 
Spillane  were  discharged  with  their  costs. 

The  affidavit  made  by  Spillane,  upon  which  the  arrest  and 
prosecution  of  James  was  had,  charged  that  in  a  civil  cause 
pending  in  the  district  court  of  Galveston  County,  wherein  one 
A.  W.  Fly  was  plaintiff  and  appellant  was  defendant,  brought 
to  recover  damages  for  personal  injuries  caused  by  the  deraU* 
ment  and  wreck  of  a  passenger  train  of  appellant,  the  said 
James  testified  by  deposition  falsely,  willfully,  and  knowingly 
as  follows:  *'I  saw  a  loose  wheel  on  a*hind  passenger-coach 
with  a  hot  box  [referring  to  a  passenger  train  of  appellant  at 
Rosenberg  about  the  20th  or  25th  of  April,  1884],  and  the  car- 
inspector  of  appellant  packing  said  box.  The  wheel  had 
slipped  from  its  proper  bearings,  and  the  axle  had  worn 
bright  by  the  friction  of  the  wheel.  The  car-inspector  of  ap- 
pellant and  the  Sunset  route  were  both  present  and  saw  the 
condition  of  the  wheel;  and  while  the  box  was  being  packed 
the  inspector  of  the  Sunset  route  remarked  Hhat  if  the  car  was 
on  his  line  he  would  set  it  out'    This  remark  was  made  in  my 
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bearing;  cannot  remember  the  exact  conversation  that  took 
place,  but  it  was  to  the  effect  that  it  was  dangerous  to  send 
tliat  car  on.  I  was  under  the  impression  that  the  car  would 
be  set  off,  but  when  I  saw  the  train  go  on  remarked  to  the  in- 
spector of  appellant,  Mt  was  a  d^l  bad  .job.'  He  remarked: 
^I  guess  she'll  run.'  I  saw  the  train  on  its  arrival  at  Rosen- 
l>erg  depot;  it  was  not  in  a  condition  to  proceed  on  its  journey 
w^ith  safety  in  consequence  of  the  wheel  of  one  of  the  coaches 
being  loose;  am  satisfied  the  train  was  wrecked  in  consequence 
of  the  condition  of  the  wheel.  Appellant's  inspector  after^ 
wards  told  me  he  was  required  to  report  the  condition  of  the 
train  on  the  morning  of  the  accident,  and  asked  me  what  he 
fihoald  say.  I  told  him  to  tell  the  truth.  He  said  he  would 
do  no  such  thing;  he  would  report  only  a  few  hot  boxes.  On 
the  morning  of  the  day  of  the  accident  one  of  appellant's 
coaches  had  one  loose  wheel;  my  attention  was  attracted  by 
the  condition  of  the  wheel;  it  was  so  glaring  I  could  not  pas» 
it  unnoticed.  I  did  not  ask  Snyder,  general  manager  of  ap- 
pellant, for  a  position  on  his  road,  or  intimate  that  I  desired 
one." 

Under  the  first  assignment  the  objection  is  made  that  the 
verdict  is  not  responsive  to  the  charge,  which  directed  the  jury 
in  the  event  their  verdict  should  be  against  some  of  the  de- 
fendants, and  not  all  of  them,  the  verdict  should  state  the  de- 
fendant or  defendants 'against  and  in  favor  of  whom  the  jury 
should  find. 

This  objection  is  one  which  we  think  goes  rather  to  the  form 
than  the  substance  of  the  verdict. 

All  of  the  defendants  were  sued,  and  the  verdict  was  in  plain 
language  "in  favor  of  plaintiff  against  the  defendant  the  Gulf, 
Colorado,  and  Santa  F^  Railway  Company."  The  verdict  by 
necessary  implication  found  in  favor  of  the  defendants  Snyder 
and  Spillane.  If  they  entertained  any  doubt  as  to  that,  it 
could  have  been  corrected  at  the  time.  There  was  certainly 
no  ambiguity  in  the  verdict  as  to  appellant.  In  cases  where 
the  verdict  was  not  altogether  certain,  it  has  been  uniformly 
held  in  this  state  that  it  should  be  upheld  when  its  meaning 
can  be  made  manifest  beyond  doubt  by  reference  to  the  entire 
record:  Pearee  v.  Belly  21  Tex.  691;  Avery  v.  Avery^  12  Id.  67^ 
62  Am.  Dec.  513. 

In  a  case  where  separate  issues  were  submitted  to  the  jury 
with  directions  to  find  upon  each,  and  the  verdict  responded  in 
general  terms,  the  failure  to  find  upon  the  issues  as  instructed 


746  6dlf  btc.  Railway  Cohpant  v.  Jambs.     LTezM» 

was  held  not  to  affect  the  verdict:  Johnson  y.  Biehardson^  52 
Tex.  488. 

In  this  case  the  judgment  correctly  interpreted  the  finding 
of  the  jury  in  favor  of  defendants  Snyder  and  Spillane  by  dis- 
charging them  with  their  costs. 

The  exception  to  the  defendant's  plea  of  res  adjudicaia  we 
think  was  properly  sustained.  At  a  previous  trial  a  verdict 
had  been  rendered  in  favor  of  the  plaintiff  against  defendant 
8nyder,  and  finding  appellant  and  defendant  Spillane  not 
guilty.  Upon  this  verdict  judgment  was  entered  in  their  favor, 
that  plaintiff  take  nothing  by  his  suit,  and  they  were  dis- 
charged, with  their  costs.  This  judgment  was  set  aside/and 
a  new  trial  granted  upon  motion  of  the  defendant  Snyder  alone. 
Upon  this  t'rial  it  was  pleaded  in  bar  of  plaintiff's  right  to- re- 
cover from  appellant. 

The  effect  of  the  order  granting  a  new  trial  on  the  motion 
of  defendant  Snyder,  who  was  with  appellant  and  Spillane 
jointly  and  severally  sued,  was  to  vacate  the  former  judgment^ 
and  operated  as  a  new  trial  as  to  all  of  the  defendants:  Long 
V.  Gameity  46  Tex.  401 ;  Wootiers  v.  Kavffman,  67  Id.  488. 

The  court  charged  the  jury  that  **  where  the  agents  of  a 
corporate  company  act  for  and  in  behalf  of  the  company,  and 
within  the  scope  of  their  powers,  or  are  ratified  by  the  com- 
pany, and  such  acts  are  willfully  and  purposely  done  with 
malice,  and  without  probable  cause,  the  company  and  their 
said  agents  so  acting  are  all  each  jointly  and  severally  liable 
for  the  damages  which  such  acts  cause  to  the  injured  party." 

It  is  contended  that  as  the  verdict  is  against  only  the  ap- 
pellant, and  as  the  appellant  could  have  only  acted  through 
its  agents,  its  co-defendants,  who  were  held  guiltless  of  any 
wrong,  that  therefore  the  verdict  is  in  total  disregard  of  the 
law  and  the  charge  of  the  court. 

It  is  claimed  that  the  verdict  is  capricious,  and  not  ac- 
counted for  by  the  evidence,  and  is  manifestly  found  without 
reference  to  the  law  or  evidence,  because  all  of  the  evidence 
showed  that  the  appellant  only  acted  in  the  prosecution  of 
James,  if  at  all,  through  *  Snyder  and  Spillane,  its  co-defend- 
ants, and  that  if  any  wrong  was  done,  it  consisted  in  the  in- 
stitution and  conduct  of  the  prosecution  of  appellee  by  Snyder 
acid  Spillane,  or  one  of  them,  and  not  otherwise  through  any 
act  of  appellant,  and  that  notwithstanding  the  charge  that 
there  arose  a  joint  and  several  liability  as  between  all  of  the 
defendants,  yet  appellant  alone  was  found  guilty. 
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It  may  be  admitted,  we  tbink,  that  for  the  reason  assigned 
the  verdict  is  not  altogether  consistent,  and  it  may  be  said  to 
be  contradictory.  But  it  does  not  necessarily  follow  that  this 
alone  will  be  sufiScient  to  impair  or  destroy  the  validity  of  a 
verdict.  In  actions  growing  out  of  that  class  of  torts  charac- 
terized by  the  existence  of  a  wrongful  intent  as  distinguished 
from  torts  arising  from  negligence,  the  rule  is  recognized  as 
just  which  compels  each  of  the  wrong-doers,  when  sued,  to 
bear  and  assume  the  responsibility  of  all.  The  injured  party 
may  sue  one,  any  number,  or  all,  chargeable  with  the  tort,  and 
it  is  no  defense  if  one  is  sued  that  the  others  are  not  required 
to  share  his  responsibility;  nor  where  all  are  sued  would  it  be 
any  defense  that  one  only  is  made  to  assume  the  liability  for 
the  acts  of  all.  The  reason  is,  that  there  can  be  no  contribu* 
tion  as  between  them:  Cooley  on  Torts,  sec.  133.  "While  the 
law  permits  all  the  wrong-doers  to  be  proceeded  against 
jointly,  it  also  leaves  the  injured  party  at  liberty  to  pursue 
any  one  of  them,  severally,  or  any  number  less  than  the 
whole,  and  to  enforce  his  remedy  regardless  of  the  participa- 
tion of  others":  Id. 

Had  the  verdict  in  this  case  been  against  all  of  the  defend- 
ants, the  liability  of  the  appellant  would  not  have  been  less 
than  it  is  as  the  verdict  now  stands. 

The  verdict,  then,  not  being  in  violation  of  the  principles 
of  law  applicable  to  this  class  of  torts,  the  question  involved 
in  the  proposition  contended  for  is  simply  whether  a  capri- 
cious or  inconsistent  verdict  alone  will  impair  its  validity  and 
of  itself  authorize  a  reversal.  We  think  not.  That  it  may 
be  a  significant  circumstance  illustrative  of  passion,  or  preju- 
dice, or  misconduct,' when  connected  with  other  circumstances 
sufficiently  strong  to  indicate  these,  is  no  doubt  true.  But 
alone,  unsupported  by  anything  else  in  the  record  tending  to 
show  misconduct,  it  has  been  held  not  to  be  of  itself  adequate 
cause  for  a  reversal. 

In  the  case  of  Qulf  etc.  Ky  Co,  v.  Gordon^  70  Tex.  90,  it  is 
said:  "  That  if  the  verdict  be  in  one  material  respect  the  result 
of  prejudice,  passion,  or  other  influence,  not  arising  from  a 
dispassionate  consideration  of  the  evidence,  the  inference 
would  be  strong,  where  it  was  for  a  large  sum,  that  that  fea- 
ture of  it  was  similarly  controlled." 

In  the  case  cited,  special  issues  were  submitted  to  the  jury 
directing  them  to  respond  in  their  findings  as  to  whether  the 
accident  was  caused  by  a  defective  road-bed,  or  was  the  result 
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of  a  defective  locomotive.  There  was  an  affirmative  replj 
to  each  issue  thus  submitted.  The  objection  was  made  to  the 
verdict  in  that  case,  as  in  this,  that  it  indicated  passion  and 
prejudice,  and  was  contradictory.  The  court  recognized  it  as 
being  inconsistent  so  far  as  it  held  that  both  were  the  efficient 
cause  of  the  accident.  But  it  was  said  "  that  this  did  not 
furnish  a  sufficient  reason  for  a  reversal,  if,  by  looking  to  the 
entire  case,  it  was  ascertained  that  the  verdict  was  uninflo- 
enced  by  other  improper  motive."  It  was  ascertained,  in 
looking  to  the  assignment  in  that  case  as  to  the  excessive  ver* 
diet,  that  the  amount  sued  for,  twenty-five  thousand  dollars 
actual  and  twenty-five  thousand  dollars  exemplary  damages 
for  personal  injuries,  was  assessed  by  the  verdict.  Pursuing 
the  rule  adopted  in  the  case  cited,  and  considering  the  assign- 
ment in  this  case  complaining  of  the  verdict  being  excessive, 
we  find  the  amount  sued  for  as  damages  caused  by  the  alleged 
malicious  prosecution  of  appellee  for  the  ofiense  of  perjury  to 
be  fifteen  thousand  dollars  actual  and  fifteen  thousand  dollars 
exemplary,  and  the  amount  found  in  his  favor  to  be  eight 
thousand  dollars  actual  damages, — but  little  in  excess  of  one 
half  of  the  actual  damages  claimed,  and  under  evidence  to 
the  efiect  that  the  result  of  the  prosecution  was  to  break  the 
appellee  up,  prevented  him  in  a  measure  from  obtaining  em- 
ployment, required  him  to  perform  labor  he  had  not  previ- 
ously done,  and  estranged  from  him  those,  or  many  of  them, 
with  whom  he  had  associated  in  his  business  vocation.  It 
will  be  seen,  then,  that  in  looking  to  the  amount  of  damages 
assessed,  and  considering  it  in  connection  with  the  inconsis- 
tency of  the  verdict  with  respect  to  the  feature  of  it  referred 
to,  it  cannot,  we  think,  be  said  that  it  shows  that  the  verdict 
was  the  result  of  improper  influences,  or  is  contrary  to  law,  or 
indicative  of  that  misconduct  which  would  authorize  a  reve^ 
sal  upon  that  ground. 

It  is  insisted  in  the  argument  of  appellant  under  the  eighth 
assignment  that  the  verdict,  being  confined  to  actual  dam- 
ages, demonstrates  that  the  defendant  did  not  act  with  mal- 
ice or  without  probable  cause,  and  that  the  facts  fail  to  show 
a  want  of  probable  cause  for  the  arrest  of  plaintiff,  and  ration- 
ally considered,  they  point  to  no  circumstances  showing  the 
existence  of  malice. 

The  testimony  is  conflicting  as  to  whether  there  was  that 
want  of  probable  oause  which  has  been  long  recognized  as  an 
essential  element  in  this  action.     And  the  jury  having  found 
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that  there  was  no  probable  cause  for  the  prosecution  of  James, 
it  is  unnecessary  to  determine  whether  a  reasonable  consid- 
eration of  the  facts  point  to  the  existence  of  malice,  because 
the  jury  could  infer  malice  if  the  evidence  authorized  them  to 
believe  that  there  was  an  absence  of  probable  cause. 

That  it  was  believed,  prior  to  the  deposition  of  James  and 
his  prosecution,  that  a  loose  wheel  was  the  cause  of  the  wreck 
of  appellant's  passenger-coach  at  Kinney,  in  April,  1884,  was 
a  liact  known  to  Snyder,  appellant's  general  manager.  There 
was  evidence  that,  a  few  days  after  the  accident  (which  gave 
rise  to  the  Fly  suit  and  the  others  pending  at  the  time  of  the 
prosecution),  a  telegram  was  shown  Snyder  by  Crowley,  the 
road-master,  from  Newton,  the  train-master,  containing  the 
words  'Moose  whe^l";  that  Snyder  complimented  Newton's 
brevity,  and  remarked:  '^Of  course  we  understand  it,  but 
the  world  does  not." 

It  was  in  evidence,  also,  that  reports  had  been  made  of  the 
accident,  which  were  filed  in  the  proper  offices  of  the  com- 
pany, and  which  were  under  Snyder's  control  in  May,  1884. 
When  the  plaintiff  interviewed  him,  ha  knew  about  the  loose 
wheel.  Crowley  had  testified,  in  some  case  then  pending,  to 
the  effect  that  the  wreck  was  caused  by  a  loose  wheel,  and 
Snyder  had  heard  of  this  testimony,  but  had  not  seen  the 
deposition  of  Crowley.  From  these  and  a  number  of  facts 
testified  to,  the  jury  believed  that  there  was  no  probable  cause, 
as  defined  by  law,  for  the  prosecution  of  James  for  perjury,  by 
reason  of  the  deposition  taken  in  the  case  of  Fly  against  the 
appellant. 

There  being  evidence  from  which  the  jury  found  there  was 
oo  probable  cause  for  the  prosecution,  they  may  have  inferred 
malice  from  that  fact.  We  do  not  think  that  because  the 
jury  having  found  both  a  want  of  probable  cause  and  malice, 
and  might  therefore  have  assessed  exemplary  damages,  but 
found  only  actual  damages,  this  would  afford  a  reason  for  set- 
ting aside  the  verdict  on  the  ground  that  such  a  finding  indi- 
cated that  there  was  no  malice.  If  the  proof  would  have 
supported  a  verdict  for  fifteen  thousand  dollars  actual  dam- 
ages, it  would  furnUh  no  ground  for  setting  aside  the  verdict 
that  it  found  only  eight  thousand  dollars  actual  damages. 

The  proposition  under  the  eighteenth  assignment  is,  that, 
^  where  there  is  a  substantial  dispute  about  the  facts  upon 
the  issue  of  probable  cause,  the  court  should  state  the  evi- 
dencOi  if  any,  which  if  true  would  establish  a  want  of  prob- 
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able  cause,  and  instruct  the  jury,  if  they  believe  such  evidence, 
then  that  there  is  not  probable  cause;  and  should  state  the 
evidence,  if  any,  which  if  true  would  establish  probable 
cause,  and  instruct  the  jury,  if  they  believe  such  evidence, 
then  that  there  is  probable  cause." 

We  think  if  this  instruction  had  been  given  it  would  have 
been  error.  The  definition  contained  in  the  charge  of  the 
court  of  probable  cause  is  in  accord  with  the  authorities,  and 
is  uniformly  accepted  as  correct.  When  the  facts  are  in  con- 
troversy, the  question  of  probable  cause  must  necessarily  go 
to  the  jury,  and  the  court  should  give  such  instructions  as  will 
enable  them  to  draw  correct  conclusions  from  the  facts  as  they 
find  them:  Landa  v.  Oberty  45  Tex.  639.  This  rule,  stated  in 
the  case  cited,  is  followed  by  the  definition  of  probable  cause, 
which,  it  was  said,  should  have  been  given  in  that  case,  and 
which  in  this  was  given. 

It  is  earnestly  insisted  that  the  court  should  have  instructed 
the  jury  "that,  as  a  matter  of  law,  Snyder  was  not  authorised, 
by  reason  of  the  fact  that  he  was  general  manager  of  appel- 
lant, to  institute  or  authorize  the  ihstitution  of  the  prosecution 
against  James  for  the  company,  because,  as  a  matter  of  law, 
it  was  not  within  the  scope  of  a  general  manager's  business  of 
a  railroad  company  to  institute  such  proceedings;  and  that 
unless  there  was  other  evidence  than  the  fact  that  he  was  such 
general  manager  from  which  the  jury  believed  he  had  such 
authority,  they  would  find  for  the  defendants." 

We  do  not  think  the  jury  should  have  been  charged  to  the 
effect  that  as  a  matter  of  law  that  Snyder  was  not  authorized, 
by  reason  of  the  fact  that  he  had  the  entire  control  and  man- 
agement of  the  business  interests  of  appellant,  to  institute  or 
authorize  the  institution  of  the  prosecution  against  James. 
Whether  this  was  within  the  legitimate  scope  of  his  power  as 
such  genert^l  manager,  acting  for  and  on  behalf  of  the  company, 
was  a  question  of  fact  to  be  'determined  by  the  jury.  Whether 
a  servant  did  the  act  with  a  view  to  his  master's  service  or  to 
serve  a  purpose  of  his  own,  is  a  question  for  the  jury:  Pierce 
on  Railroads,  279.  Nor  is  it  any  defense  that  the  particular 
act  by  which  the  injury  was  inflicted  was  not  authorized  by 
the  charter:  Id.  280. 

The  general  authority  to  do  the  act  may  be  inferred  from 
the  nature  of  the  employment  and  the  usual  course  of  busi- 
ness. 

In  the  case  cited  by  appellant,  PressUy  v.  Af.  Jt  O.R.R.  Co^ 
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11  Am.  &  Eng.  R.  R.  Cas.  229,  the  rule  is  there  laid  down, 
'Hhat  if  an  agent,  while  acting  within  the  range  of  his  em- 
ployment, do  an  act  injurious  to  another  through  negligence 
or  intention,  then  for  such  abuse  of  authority  conferred  upon 
him  or  implied  in  his  employment  the  employer  is  responsi- 
ble." etc. 

This  is  said  to  be  a  modification  of  the  former  less  satisfac- 
tory rule,  which  required  **  the  willful  act  to  have  been  previ- 
ously ordered  or  subsequently  ratified."  In  the  case  cited  it 
was  held  that  *'  an  agent  of  a  railroad  company,  having  au- 
thority as  the  land  agent  of  the  company  to  make  leases,  col- 
lect rents,  stumpage,  etc.,  did  not  have  authority  to  institute 
a  criminal  prosecution  for  offenses  committed  with  reference 
to  the  property  in  his  custody,  and  bind  his  principal  in  dam- 
ages for  a  malicious  prosecution."  In  that  case,  the  evidence 
limited  the  authority  of  the  land  agent  to  the  matters  of  su- 
pervising or  looking  after  the  particular  lands  of  the  company^ 
collecting  the  rents,  etc. 

la  the  present  case,  the  evidence  indicates  that  the  entire 
business  affairs  and  interests  of  the  company  were  under  the 
control  and  direction  of  Snyder.  His  testimony  before  the 
recorder's  court,  reproduced  on  this  trial,  was,  that  he  had 
authority  to  conduct  the  prosecution.  As  the  manager  of  ap- 
pellant, its  property,  road,  and  facilities  for  transportation 
were  used  under  his  authority  for  that  purpose.  It  was  shown 
to  be  within  the  line  of  his  duty  to  look  after  and  protect  the 
business  interests  of  the  company,  to  prepare  the  papers  and 
facts  in  the  litigation  affecting  its  rights.  Suits  were  then 
pending  in  different  portions  of  the  state  for  damages  arising 
from  the  wreck  of  the  train  at  ICinney,  caused  by  a  loose  wheel, 
and  it  was  within  the  scope  of  his  powers,  if  be  had  probable 
cause  to  believe  that  false  testimony  was  being  given  in  those 
cases,  to  take  the  proper  steps  to  disclose  that  fact,  and  pro- 
tect the  company.  Had  the  evidence  shown,  to  the  jury's  sat- 
isfaction, that  such  probable  cause  did  exist,  it  would  have 
been  beneficial  to  appellant's  interests  in  its  effect  upon  the 
suits  then  pending. 

Out  of  this  right  which  the  geoeral  manager  had  to  protect 
the  interest  of  appellant  grows  a  corresponding  liability  for 
damages  in  the  event  of  its  exercise,  as  in  this  case,  without 
probable  cause,  and  in  such  a  manner  as  to  bring  it  within 
the  definition  of  a  malicious  prosecution. 

In  an  action  for  malicious  prosecution  against  a  railroad 
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•company,  where  it  was  contended  that  the  power  of  institut- 
ing a  criminal  proceeding  was  not  conferred  upon  it  by  laWi 
it  was  said:  ''Conceding  that  a  corporation  cannot  be  bound 
unless  for  an  act  done  in  pursuance  of  some  object  embraced 
by  its  charter  or  conferred  by  law,  it  is  not  always  or  nece&- 
€arily  outside  of  the  objects  and  privileges  of  a  railroad  conh 
pany  to  prosecute  criminal  offenders.  It  is  the  object  of  such 
companies  to  acquire  and  protect  its  property  by  every  lawful 
means.  It  is  a  lawful  and  commendable  means  to  protect  it 
by  the  institution  of  criminal  proceedings  against  those  in 
fringing  such  rights,  etc No  law  or  public  policy  re- 
strains them  in  this  respect,  and  to  hold  that  they  cannot  be 
held  to  a  proper  accountability  would  endow  them  with  an 
invidious  privilege":  Sicord  v.  Central  Pacific  R.  IL  Co^  15 
Nev.  176. 

Discussing,  in  the  same  connection,  the  character  of  proof 
requisite  in  such  a  case  to  show  that  a  prosecution  was  insti- 
tuted and  conducted  by  its  authority,  it  was  further  said: 
"  We  do  not  consider  it  necessary  to  produce  a  resolutioa  of 
A  board  of  directors."  **In  the  absence  of  opposing  proo^"  it 
was  said  that  '*  its  legal  advisers,  acting  in  conjunction  with 
such  of  its  agents  and  servants  as  have  knowledge  of* the  factSi 
will  be  authorized  to  institute  the  proper  proceedings." 

We  do  not  think  probable  cause  is  conclusively  established 
by  proof  that  defendant  acted  under  the  advice  of  counsel 
This  may  be  considered  as  a  circumstance  showing  both  want 
of  malice  and  as  supporting  the  defense  that  there  was  prob- 
able cause.  But  we  do  not  understand  that  it  conclusively 
establishes  the  existence  of  the  latter  or  the  absence  of  the 
former:  Jacobs  v.  Crum^  62  Tex.  411. 

We  have  considered  the  assignments  relied  upon  in  the 
argument  of  appellant  for  a  reversal,  also  fleveral  mentioned 
in  the  brief  of  appellant,  and  we  are  of  opinion  that  the  judg- 
<ment  should  be  affirmed.       

Vbrdict.  —  If  a  verdict  stripped  of  all  improper  matter  is  raffieieat  to  mx^ 
port  a  judgment  under  the  issues  made  by  tiie  pleading!,  it  will  be  upholds 
Louiwilie  ttc  R'y  Co.  ▼.  Oreen^  120  Ind.  367;  nor  will  a  verdiot  be  set  uidft 
for  such  informality  and  uncertainty  as  will  not  prevent  the  court  from  nn* 
doring  the  proper  judgment:  PtUrs  v.  BamUt  120  Id.  416;  LouimriUe  etc  Itf 
Co,  V.  Lucas,  119  Id.  583;  for  verdicts  must  be  sustained,  if  possible,  under 
the  circumstances:  Andaaon  v.  Maaan  City  etc  RyCo,,  77  Iowa,  670;  CmArd 
Branch  etc  B,  B.  Co,  v.  Andrewa,  41  Kan.  370;  Indkuta  etc  B'p  Co.  v.  /Is- 
nell,  116  Ind.  414;  Stem  v.  Hogan,  120  Id.  209;  Bohr  v.  Neumadiwamier,  190 
Id.  460;  Patterwn  v.  Commonwealth,  86  Ky.  313.    But  where  a  special  ▼«- 
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<Ket  faili  to  cover  all  the  issues,  plaintiff  cannot  take  judgment  thereon: 
Seed  T.  Lammel,  40  Minn.  397;  nor  will  a  judgment  be  allowed  to  stand  ren- 
dered npon  special  verdicts  inconsistent  with  each  other:  AtUknan  etc  Cb. 
▼.  Miekeff,  41  Kan.  348;  nor  upon  a  verdict  not  signed,  either  by  the  entire 
jury,  or  the  foreman  thereof:  Greenberg  v.  Hoff,  80  CaL  81.  Yet  a  defectiTe 
▼erdict  may  be  amended  at  any  time  before  the  jury  are  discharged:  PehU 
mam  t.  State,  115  Ind.  131;  and  the  judge  has  the  power  to  put  a  verdict  into 
form  so  as  to  make  it  express  the  real  finding  of  the  jury:  Cloueer  v.  Patter* 
mm,  122  Pa.  St.  372;  but  affidavits  of  jurors  to  explain  a  verdict  should  be 
raoftived  with  great  caution:  Alexander  v.  Humber,  86  Ky.  565. 

Iksigniticakt  Esrobs. — The  maxim,  De  nUnimie  mm  eitrat  leoB,  applies 
when  a  new  trial  is  sought  for  mere  trifling  inaccuracies  or  insignificant  er- 
rors in  judicial  proceedings:  Wo{fv.  Proseer,  73  Cal.  219;  People  v.  MotUeith, 
73  Id.  7;  McAllister  v.  Clement,  75  Id.  182;  Thompson  v.  Brannan,  76  Id.  618; 

Walter  v.  State,  50  Ark.  532;  State  v.  OouUl,  40  Kan.  258;  TownMp  ^  Plipn- 
mith  V.  Oraver,  J25  Pa.  St.  24;  11  Am.  St.  Rep.  867;  Maritg  v.  Larsm,  70 
Wis.  560;  Seller  v.  Northern  Bank,  86  Ky.  128;  Schriber  v.  Bkhmond,  IZ  Wis. 
5;  Colckmgh  v.  Niland,  68  Id.  312;  Irrigation  District  v.  De  Lappe,  79  CaL 
35U  C^hago  etc,  R"y  Co.  v.  Duffin,  126  UL  100;  Swamp-land  etc  Dietrki  v. 

Wikox,  75  Gal.  443. 

Malicious  Prosecotion.  — Probable  cause  is  primarily  a  question  of  law 
for  the  court,  but  where  the  facts  tending  to  establish  the  existence  of  the 
want  of  probable  cause  are  in  dispute,  then  it  becomes  the  duty  of  the  court 
to  submit  the  question  to  the  jury  under  proper  instructions:  Note  to  Boeger 
T.  Langenberg,  10  Am.  St.  Rep.  327;  Brand  v.  Hinckman,  68  Mich.  590;  13 
Am.  St.  Rep.  362;  OUutgow  v.  Otoen,  69  Tex.  167. 

Maugious  Prosecution.  —  Advice  of  counsel  is  not  conclusive  evidence 
that  plaintiff  had  probable  cause  in  instituting  the  prosecution  claimed  to  be 
malicious:  Olasgow  v.  Owen,  69  Tex.  167;  Meeher  y.  Iddings,  72  Iowa,  553; 
Vann  v.  McCreary,  77  CaL  434. 

Maugious  Pkosboutiom  —  Corforatioks.  —  A  corporation  is  liable  for  a 
malicious  prosecution  conducted  by  its  agents:  Williama  v.  Planters'  Ins.  OCf 
57  Mias.  759;  34  Am.  Rep.  494,  and  particularly  note  495-499;  Huss^  v. 
Nor/o&etc  R.  B.  Co.,  98  N.  G.  34;  2  Am.  St.  Rep.  312. 
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BacKEVSRS  Afpointki)  bt  Unitbd  States  Coubts  arm  Subjbot  to  Suit 
in  any  court  having  jurisdiction  of  the  subject-matter^  without  asking 
leave  of  the  court  which  appointed  theuL 

BioKiTBRS  —  Jurisdiction  to  Entbr  Judgmbhts  aoaikbt.  — Ko  oourt  oaa 
interfere  with  the  custody  of  property  held  by  another  oonrt  through  a 
receiver,  but  may  establish,  by  its  judgment,  a  debt  against  the  receiv- 
ership, which  must  be  recognized  by  the  court  appointing  the  receiver, 
and  is  not  open  to  revision  by  it,  if  the  court  rendering  it  had  jnrisdio> 
tion  of  the  subject-matter  and  of  the  parties. 

BaoavKBS  —  JuRisDicnoN  to  Bbtabltsh  Judqmbnts  againbt.  —  The  man* 
ner  in  which  a  judgment  rendered  against  a  receiver  in  another  juris- 
diction shall  be  paid,  and  the  adjustment  of  equities  between  persons 
▲M.  8T.  Ksr.,  Vol.  XV.  — 48 
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QUimt  on  the  property  and  effects  in  the  hande  of  inch  zeeeivei^ 
are  nnder  the  control  of  the  conrt  having  cnatody  through  ite  leuaiter; 
but  this  does  not  affect  the  jurisdiction  of  other  courts  to  ooodnain^ 
establish  by  judgment  the  existence  and  extent  of  a  claim. 

PlAADDIO  AfTD  P&ACTICB.  —  ADMISSIOir  AND  SUBSBQUSHT  WITHDRAWAL  09 

IvooMPKrBMT  Btidbnob  wiU  only  work  a  reversal  in  cases  where  the 
evidence  is  of  such  character  and  the  whole  case  so  presented  as  to  in- 
duce the  belief  that  the  jury  may  have  been  inflnenoed  by  its  eirooeons 
admission. 

Mastbb  and  Servant  —  Mastbb's  Liability  iob  Sbrvant'b  Wbobofub 
Act.  —  When  the  master,  by  contract,  express  or  implied,  is  under  obli- 
gation to  protect  the  injured  person  from  the  servant's  wrongful  act  as 
well  as  his  own,  and  when  the  servant  does  what  the  master  oould  not 
do,  nor  suffer  to  be  done,  without  violation  of  the  particular  duty  rest- 
ing upon  him,  or  when  the  servant  omits  to  do  that  requisite  to  tiie  full 
discharge  of  the  master's  incumbent  duty,  then  the  latter  is  responsible 
for  the  servant's  wrongful  or  malicious  act  or  omission;  and  whether  ths 
servant's  act  violative  of  the  master's  duty  is  willful  or  malicious  is  a 
matter  of  no  importance  in  determining  the  liability  and  obligatioa  of 
the  master  to  make  actual  compensation  to  the  injured  party. 

OomcoN  Carribrs  —  Duty  to  Protect  Passbnoers  vrom  Violbkcb  and 
Insult.  —  It  is  the  duty  of  carriers  of  passengers  by  railway^  whether 
the  latter  is  in  the  hamis  of  the  owners  or  of  a  receiver,  to  protect  them 
in  so  far  as  possible,  by  the  exercise  of  a  high  degree  of  care,  from  the 
violence  and  insults  of  other  passengers,  strangers,  or  the  carrier  s  own 
servants;  and  the  inquiry  whether  this  duty  arises  from  contract  or 
from  the  nature  of  the  employment  becomes  unimportant^  except  that 
the  duty  goes  with  the  carrier  s  contract,  however  made^  whereby  the 
relation  of  carrier  and  passenger  is  established. 

OoMMON  Carriers  —  Duty  to  Protect  pASSENOBRa,  and  Mbasobx  or 
Damages.  ~  A  common  carrier  is  liable  to  an  injured  passenger  for 
actual  damages,  when  there  is  a  failure  on  its  part,  through  its  conduc- 
tor, or  some  other  representative,  to  give  that  protection  to  the  paasezt- 
ger  which,  as  a  common  carrier,  it  is  bound  to  give;  and  this  liability 
does  not  depend  on  whether  the  servant's  failure  of  duty  was  inten- 
tional,  willful,  or  malicious;  but  to  make  it  liable  for  exemplary  dam- 
ages, the  willful  or  malicious  act  of  the  servant  must  have  become^  in 
law,  the  act  of  the  carrier. 

OoMMON  Carriers ~ Liability  of,  for  Willfot.  Aor  of  Servant.— If» 
in  performing  any  duty  within  the  line  of  his  employment,  the  servant 
of  a  common  carrier  uses  unnecessary  force  in  doing  an  act  lawful 
within  itself,  and  thereby  commits  a  trespass  or  crime,  such  act  may  be 
deemed  one  for  which  the  carrier  is  civilly  liable;  but  if  the  act  is  in 
itself  illegal,  however  or  by  whomsoever  done,  the  carrier  is  not  liable 
unless  it  advised  or  in  some  way  participated  in  such  act.  If  such  aet 
is  willfuUy  done  I>y  the  servant,  outside  the  line  of  his  employment  or 
duty,  the  malice  will  not  be  imputed  to  the  carrier;  nor  is  it  a  ratifica- 
tion of  such  act  that,  after  knowledge  of  it,  the  servant  is  allowed  to  re> 
main  in  his  employment. 

Tomrs  —  Ratification.  —  In  order  to  constitute  one  a  wrong-doer  by  ratifi- 
cation, the  original  act  must  have  been  done,  or  intended  to  be  done,  in 
his  interest:  otherwise,  the  amnuu  of  the  wrong-doer  cannot  be  fmpntwi 
to 
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CnofOM  Cabbikbs  —  RAimcATioN  or  Sebtant'b  Malicioits  Aor.  —  Wliara  - 
the  lenrant  of  a  common  carrier  has  committed  a  wro&gfal  and  ma- 
lieione  act  in  the  line  of  his  employment  and  duty,  it  cannot  be  held,  •»• 
matter  of  law,  that  his  mere  retention  in  the  same  position,  after  knowl- 
edge of  his  miscondoct,  operates  as  a  ratification  of  snch  aeti^uid  fixes 
his  evil  motive  on  the  carrier.  This  question  should  be  left  to  the  yaay^ 
under  the  evidence. 

O.  T,  Holij  for  the  plaintiffs  in  error. 

O.  (?.  Kirven^  B.  H.  Gardner^  and  Hume  and  Kleberg^  for  the^ 
defendant  in  error. 

Stayton,  C.  J.  This  action  was  brought  by  defendant  inr 
error,  July  28,  1887,  against  plaintiffs  in  error,  who  were  re* 
ceivers  appointed  by  a  circuit  court  of  the  United  States  prior 
to  the  time  the  injury  complained  of  was  inflicted,  and  in 
possession  of  and  operating  the  Houston  and  Texas  Central 
Railway  at  the  time  plaintiff  claims  to  have  been  injured.  It 
was  brought  to  recover  damages,  actual  and  exemplary,  on 
account  of  injuries  resulting  from  an  assault  and  battery  made 
on  him  while  a  passenger  in  one  of  the  cars  by  the  conductor 
in  charge  of  the  train  and  in  the  employment  of  the  receivers. 

There  was  a  verdict  and  judgment  in  favor  of  defendant  in 
error  for  one  thousand  dollars  as  actual  and  two  thousand  dol- 
lars as  exemplary  damages. 

Plaintiffs  in  error,  by  plea,  denied  the  jurisdiction  of  the 
eourt  below,  on  the  ground  that  no  court  other  than  the  one 
appointing  them  could  exercise  jurisdiction. 

This  was  overruled,  and  correctly  so;  for  whatever  may  be 
the  true  rule  in  suits  brought  against  receivers  for  necessity 
for  leave  to  sue  them  in  other  courts,  under  the  act  of  Congress 
of  March  3,  1887,  receivers  appointed  by  the  courts  of  the 
United  States  are  subject  to  suit  without  leave  in  any  court 
baving  jurisdiction  over  the  subject-matter. 

No  court  can  interfere  with  the  custody  of  property  held  by 
another  court  through  a  receiver,  but  may  establish  by  its 
judgment  a  debt  against  the  receivership,  which  must  be 
recognized  even  by  the  court  appointing  the  receiver,  and  is 
DOt  open  to  revision  by  it  if  the  court  rendering  the  judgment 
had  jurisdiction  of  the  subject-matter  and  the  parties. 

The  manner  in  which  a  judgment  so  rendered  shall  be  paid, 
and  the  adjustment  of  equities  between  all  persons  having 
claims  on  the  property  and  effects  in  the  hands  of  a  receiver 
made,  must  necessarily  be  under  the  control  of  the  court  hav* 
ing  custody  through  its  receiver,  but  this  does  not  affect  the 
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jnrisdiction  of  other  courts  coDclusively  to  establish  by  yoAf 
tnent  the  existence  and  extent  of  a  claim. 

On  the  trial  the  conductor  testified  as  a  witness;  and  on 
being  interrogated,  stated  that  he  did  not  tell  A.  W.  Williams, 
on  the  night  after  the  difficulty,  holding  his  ticket-punch  in 
his  hand,  "This  is  the  thing  I  did  the  son  of  a  bitch  up  with"; 
and  afterwards  Williams  was  permitted  to  state  that  the  wit- 
ness, at  time  and  place  mentioned,  did  make  such  a  state- 
ment to  him. 

The  evidence  was  objected  to,  on  the  ground  that  the  dec- 
larations of  the  conductor  made  subsequently  to  the  difficulty 
were  not  admissible  against  the  defendants. 

After  the  evidence  was  admitted,  the  court  withdrew  it  from 
the  consideration  of  the  jury,  and  instructed  them  not  to  con- 
sider it;  but  it  is  insisted  that  the  judgment  should  be  reversed 
because  of  its  admission. 

It  is  frequently  the  case  that  evidence  is  admitted  which, 
on  reflection,  the  trial  court  deems  it  proper  to  withdraw  from 
the  consideration  of  the  jury,  and  in  some  cases  such  action 
ought  to  be  held  to  cure  the  error,  while  in  other  cases  the  evi- 
dence might  be  of  such  character,  and  the  whole  case  so  pre- 
sented, as  to  induce  the  belief  that  the' jury  may  have  been 
influenced  by  the  erroneous  admission  of  evidence,  although 
subsequently  told  by  the  court  to  disregard  it.  In  the  latter 
case,  the  admission  of  evidence  that  ought  to  have  been  ex- 
cluded might  be  ground  for  reversal,  and  in  the  former  not 

The  evidence  of  the  witness  Williams  was  not  admissible 
for  the  purpose  of  proving  that  the  conductor  did  strike  the 
plaintiff  with  his  ticket-punch;  but  it  may  have  been  relevant 
to  the  issue  as  to  how  the  battery  was  made;  and  for  the  pu^ 
pose  of  impeaching  the  evidence  of  the  conductor  to  show  that 
he  had  made  statements  out  of  court  different  from  those  made 
in  court,  admissible. 

If,  however,  the  evidence  was  not  admissible  for  any  pm^ 
pose,  we  do  not  perceive  that  it  was  calculated  to  operate  to 
the  injury  of  the  defendants;  for  from  the  testimony  given  by 
the  conductor  on  the  trial,  and  from  the  testimony  of  McCart- 
ney and  the  plaintiff,  there  could  be  but  little  doubt  that  the 
conductor  did  use  his  ticket-punch  in  the  battery,  and  the 
language  shown  to  have  been  used  by  him  at  the  time  of 
the  difficulty  showed  as  fully  his  animus  at  that  time  as  pos- 
sibly could  the  language  testified  to  by  the  witness  Williams. 

It  is  urged  that  the  court  erred  in  charging  that  defendants 
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would  be  liable  if  the  acts  of  the  conductor  were  willful  and 
malicious. 

There  is  no  doubt  that,  ordinarily,  the  master  is  not  liable 
for  an  injury  resulting  from  the  willful  and  malicious  acts  of 
his  agent  not  done  in  the  course  of  his  employment.  This  is 
the  rule  in  all  cases  in  which  the  liability  of  the  master  de- 
pends on  the  sole  fact  that  the  person  who  inflicted  the  injury 
was  in  some  business  his  servant;  and  if,  upon  inquiry,  it  be 
found  that  the  act  was  not  done  while  in  the  transaction  of  the 
master's  business,  then  the  act  is  not  to  be  deemed  the  act  of 
the  master,  for  as  to  that  the  wrong-doer  was  not  his  servant. 

The  rule,  however,  cannot  be  applied  in  a  case  in  which  the 
master,  by  contract  express  or  implied,  is  under  obligation  to 
protect  the  injured  person  from  the  servant's  wrongful  act  as 
well  as  his  own.  When  a  duty  is  thus  imposed  on  the  master, 
the  servant  employed  to  discharge  it  is  the  representative  of 
the  master,  for  whose  acts,  whether  of  omission  or  commission, 
resulting  in  injury  to  the  person  entitled  to  have  the  duty  per- 
formed, the  master  must  be  held  as  fully  responsible  and  lia- 
ble to  make  at  least  actual  compensation  as  though  the  act 
were  his  own  personal  act. 

In  such  cases,  if  the  servant  does  what  the  master  could  not 
do  nor  suffer  to  be  done  without  violation  of  the  particular 
duty  resting  upon  him,  or  if  the  servant  omits  to  do  that 
requisite  to  the  full  discharge  of  the  master's  incumbent  duty, 
then  the  master  must  be  held  responsible  for  the  servant's 
wrongful  or  malicious  act  or  omission;  for,  otherwise,  it  would 
result  that  a  master  might  relieve  himself  from  obligation  to 
perform  a  duty  fixed  by  contract  or  otherwise  by  the  employ* 
ment  of  servants  to  conduct  the  business  to  which  the  duty 
attaches. 

The  master's  obligation  cannot  thus  be  avoided,  and  whether 
the  servant's  act  violative  of  the  master's  duty  be  willful  or 
malicious  is  a  matter  of  no  importance  in  determining  the  lia- 
bility and  obligation  of  the  master  to  make  actual  compensa- 
tion to  the  injured  person. 

It  has  been  steadily  held  to  be  the  duty  of  carriers  of  pas- 
sengers to  protect  them,  in  so  far  as  this  can  be  done  by  the 
exercise  of  a  high  degree  of  care,  from  the  violence  and  insults 
of  other  passengers  and  strangers,  and  to  protect  them  from 
the  violence  and  insults  of  the  carrier's  own  servants;  and  the 
inquiry  whether  this  duty  arises  from  contract  or  from  the 
nature  of  the  employment  becomes  unimportant,  except  that 
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the  duty  goes  with  the  carrier's  contract,  however  made, 
whereby  the  relation  of  carrier  and  passenger  is  established: 
Samaden  y.  Boston  etc.  R^y  Co,,  104  Mass.  120;  6  Am.  Rep.  200; 
Bryant  v.  Rich,  106  Mass.  180;  8  Am.  Rep.  311;  Croaker  v. 
Chicago  etc.  Ry  Co.,  36  Wis.  657;  17  Am.  Rep.  604;  StewaH 
vv.  Brwklyn  etc.  R'y  Co.,  90  N.  Y.  588;  43  Am.  Rep.  185;  Sker- 
ley  V.  Billings,  8  Bush,  147;  8  Am.  Rep.  451;  Chicago  eU.  Ry 
Co.  V.  Flexman,  103  111.  546;  42  Am.  Rep.  33:  Wabash  etc,  Ry 
*Co.  V.  Rector,  104  111.  296;  Goddard  v.  Orand  Trunk  Ry  Co.,  57 
3(e.  202;  2  Am.  Rep.  39. 

Under  the  facts  of  this  case,  the  court  below  properly  held 
^hat  the  defendants,  as  receivers,  were  liable  for  injuries  re- 
isulting  from  the  willful  or  malicious  acts  of  the  conductor 

On  question  of  exemplary  damages,  the  court  instructed  tiie 
.^ury  as  follows:  *^  You  are  instructed  that,  to  authorize  a  recov- 
ery of  exemplary  damages  against  the  employer  or  master  on 
account  of  an  injury  inflicted  by  an  employee  or  servant,  the 
wrongful  act  from  which  the  injury  resulted  must  be  done  by 
the  servant  or  employee  maliciously,  and  under  such  circum- 
stances as  would  also  authorize  the  recovery  of  actual  damages 
from  the  employer  or  master;  and  further,  the  act  must  be 
ratified  by  him.  If  the  employer  or  master  have  a  knowl- 
•edge  of  the  act  and  its  character,  and  still  continued  the  em* 
ployee  or  servant  in  his  former  position,  such  retention  is  a 
ratification  of  the  act  of  the  servant  or  employee." 

The  last  paragraph  of  the  charge  quoted  was  repeated  in  a 
eubsequent  charge.  In  those  jurisdictions  in  which  it  is  held 
that  exemplary  damages  may  be  given  against  a  corporation 
for  injuries  willfully  or  maliciously  inflicted  by  its  servants  in 
all  cases  in  which  the  willful  or  malicious  act  was  done  in  the 
<;ourse  of  the  business  intrusted  to  the  servant,  whether  the 
act  be. authorized  or  ratified  by  the  corporation,  the  giving  of 
the  charge  complained  of  would  probably  be  deemed  harmless, 
if  the  acts  complained  of  in  this  case  can  be  said  to  have  been 
in  the  line  of  the  conductor's  duties.  In  this  state,  however, 
that  rule  has  not  been  adopted. 

In  Hays  v.  Houston  etc,  R.  R.  Co.^  46  Tex.  272,  which  was  a 
•ease  in  which  the  act  complained  of  might  properly  have  been 
held  to  have  been  done  in  the  course  of  the  employment  of  the 
servant,  it  was  said:  ^'If  the  malicious  act  of  the  agent  is  rati- 
fied  or  adopted;  if  there  is  carelessness  in  the  selection  of  em- 
iployees  or  in  the  establishment  of  regulations;  if,  in  short,  th« 
-corporation  or  its  officers  by  whom  it  is  controlled  are  guiltf 


Feb.  1889.]  Dillingham  v.  Bussslu  769 

of  some  'fraud,  malice,  gross  negligence,  or  oppression,' — the 
settled  rules  of  law  will  hold  it  liable  to  exemplary  damages; 
but  in  our  opinion  not  otherwise."  This  ruling  was  followed 
in  GcUveston  etc,  Ky  Co.  y.  Donahoe^  56  Id.  162. 

We  have  no  disposition  to  reopen  the  question  in  view  of 
the  conflict  in  authority,  and  following  these  decisions,  the  re- 
maining inquiry  on  this  branch  of  the  case  is.  Was  the  charge 
as  to  liability  of  appellants  resulting  from  their  ratification  of 
the  acts  of  the  conductor  called  for  by  the  facts  of  the  case,  or 
correct  as  a  legal  proposition  in  any  case? 

It  appears  that  appellee,  as  a  passenger,  entered  a  ear  on 
the  road  controlled  by  appellants,  and  that,  having  stopped 
on  the  platform  outside  of  the  car,  he  was  informed  by  the 
conductor  that  this  was  a  dangerous  place,  and  was  re- 
quested to  enter  the  car/  As  to  whether  this  request  was  made 
by  the  conductor  without  insult,  and  in  proper  manner,  the 
evidence  is  conflicting,  as  it  is  as  to  whether  the  conductor 
used  force  in  removing  appellee  from  the  platform  to  the  in- 
Bide  of  the  car. 

Be  this  as  it  may,  it  does  appear  that  blows  passed  between 
the  conductor  and  appellee  immediately  after  the  latter  en- 
tered the  car;  and  his  evidence,  as  well  as  tli&t  of  the  cuuJuc- 
tor,  tends  most  strongly  to  show  that  in  this  rencounter  appellee 
was  the  aggressor,  and  the  conductor  acting  in  his  own  de- 
fense. 

They  were  then  separated  without  any  considerable  injury 
to  appellee;  and  we  do  not  understand  him  to  base  this  action 
(Ml  what  occurred  in  the  diflSculty  to  which  we  have  referred. 

After  that  ended,  the  conductor  went  on  in  the  discharge  of 
his  ordinary  duties,  and  appellee  took  his  seat  among  the 
passengers;  but  after  a  short  time  had  elapsed,  the  conductor 
returned  to  the  car  in  which  appellee  was,  >nd  there  com- 
mitted an  assault  and  battery  upon  him,  which,  at  the  time, 
was  unprovoked,  and  made  solely  to  avenge  the  insult  or 
wrong  the  conductor  conceived  had  been  done  him  in  what  he 
claimed  was  an  unprovoked  assault  made  upon  him  by  ap- 
pellee in  the  former  difficulty. 

The  assault  and  battery  there  committed,  and  the  injuries 
resulting  therefrom,  are  made  the  basis  of  this  action,  and 
there  is  not  the  slightest  ground  for  holding  that  it  was 
committed  in  behalf  of  appellants,  for  their  benefit,  in  their 
interest,  or  in  the  doing  of  any  act  necessary  or  proper  to  be 
done  in  the  discharge  of  the  duties  imposed  on  the  conductor. 
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On  the  contraiy,  the  act  complained  of  is  shown  to  have  been 
the  willful  and  malicious  act  of  the  conductor,  in  violation  ct 
his  duty  to  his  employers,  and  to  the  service  as  well  as  to  the 
passenger. 

Appellants,  as  carriers,  are  liable  to  appellee  for  actual  dam- 
ages, because  there  was  a  failure  on  their  part,  through  the 
conductor  or  some  other  representative,  to  give  that  protectioQ 
to  the  passenger  which  they,  as  carriers  of  passengers,  are 
bound  to  give;  and  this  liability  does  not  depend  on  whether 
the  servant's  failure  of  duty  was  unintentional,  willful,  or  ma- 
licious; but  to  make  them  liable  for  exemplary  damages,  if 
they  stand  on  the  same  ground  as  other  carriers,  the  willful 
or  malicious  act  of  their  servant  must  have  become  in  law 
their  willful  or  malicious  act. 

The  rule  in  reference  to  affecting  the  master  with  the  will- 
fulness  or  malice  of  a  servant  must  be  the  same,  whether  the 
master  be  a  corporation,  a  receiver  in  charge  of  the  business 
and  property  of  a  corporation,  or  an  individual. 

If,  in  performing  any  duty  within  the  line  of  his  employ- 
ment, the  servant  uses  unnecessary  force  in  doing  an  act  law- 
ful within  itself,  and  thereby  commits  a  trespass  or  crime, 
then  the  act  may  be  deemed  one  for  which  the  master  is  civilly 
responsible;  but  if  the  act  be  in  itself  illegal,  however  per- 
formed or  by  whomsoever  done,  then  the  master  ought  not  to 
be  held  liable,  unless  he  advised  or  in  some  way  participated 
in  the  unlawful  act 

The  court  below  charged  that  the  act  of  the  servant,  with 
all  of  the  servant's  willfulness  and  malice,  would  be  imputed 
to  appellants,  if,  with  knowledge  of  his  misconduct,  they  kept 
him  in  their  employment,  and  so  without  reference  to  whether 
the  act  was  within  the  line  of  the  conductor's  duties,  or  one 
illegal  in  itself  without  reference  to  the  manner  of  its  execu- 
tion. 

If  there  were  no  other  ground  on  which  appellants  could  be 
held  liable  for  actual  damages  resulting  from  the  injuries  re- 
ceived by  appellee  from  the  battery  made  upon  him  by  the 
conductor  than  that  they  had  ratified  his  act,  could  their 
liability  be  fixed  on  that  ground,  however  clear  their  subse- 
quent approval  of  his  act  might  be  made  to  appeart 

**In  order  to  constitute  one  a  wrong-doer  by  ratification,  the 
original  act  must  have  been  done  in  his  interest,  or  been  in- 
tended to  further  some  purpose  of  his  own":  Cooley  on  Tort^ 
137;  WUaon  v.  Barker,  4  Barn.  &  Add.  271;  WiUan  v.  Twnr 
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man^  6  Man.  A  G.  241 ;  Broom's  Legal  Maxims,  878;  Wood 
on  Master  and  Servant,  598;  Bird  v.  Brown,  4  Ex.  798;  Suther- 
land v.  SiUherland,  69  111.  481;  Railway  Co.  v.  Broom^  6  Ex. 
326;  Moak's  Underbill  on  Torts,  38. 

In  the  case  before  us  tbere  can  be  no  pretense  that  the  act 
of  the  servant  was  done  in  the  interest  of  appellants,  under 
any  pretense  of  authority  from  them,  or  to  further  any  interest 
of  themselves  or  the  corporation  whose  business  and  property 
they  were  controlling,  and  there  was  no  ground  on  which  to 
base  ratification,  which  is  but  an  agreement  express  or  implied 
by  one  to  be  bound  by  the  act  of  another  performed  for  him. 
If  appellants  could  not  be  held  to  have  ratified  their  servant's 
tinauthorized,  willful,  malicious  act,  not  done  in  their  interest 
or  for  their  benefit  in  fact  or  pretense,  it  is  not  perceived  on 
what  ground  they  can  be  held  to  be  affected  by  the  animu$ 
with  which  the  servant  committed  the  act;  and  unless  they 
could  be  so  affected,  there  is  no  legal  ground  for  awarding 
against  them  exemplary  damages. 

If  the  servant's  act  be  one  not  authorized  by  the  master,  or 
one  not  done  in  the  exercise  of  a  power  fairly  arising  from  the 
character  of  his  employment,  but  be  an  act  done  for  the  use  or 
benefit  of  the  master,  then  the  master  may  doubtless  ratify  the 
act  of  the  servant  through  which  a  tort  was  committed;  and  it 
may  be  that  in  such  case  the  ratification  of  the  master  would 
fix  upon  him  the  bad  motive  which  prompted  the  servant's 
act,  and  thus  impose  on  the  master  a  liability  even  for  ex- 
emplary damages.  It  has  been  so  held  by  courts  that  hold 
the  master  not  liable  for  exemplary  damages  in  all  cases  in 
which  the  servant  is:  Bass  v.  Chicago  etc,  Ry  Co.,  42  Wis.  654; 
24  Am.  Rep.  437.  Such  may  be  the  effect  of  the  decisions  in 
this  state  to  which  we  have  referred,  though  there  are  contrary 
holdings:  Sutherland  v.  Sutherland,  69  111.  481.  Such  a  ques- 
tion, however,  is  not  before  U87 

Belying,  as  appellee  does,  on  the  injury  inflicted  upon  him 
by  the  conductor,  after  he  took  a  seat  in  the  car,  we  are  of  the 
opinion,  under  the  evidence,  that  he  shows  no  case  entitling 
him  to  exemplary  damages  under  the  decisions  heretofore 
made  in  this  state,  to  which  we  have  referred,  and  that  a  case 
is  not  shown  in  which  the  jury  should  have  been  charged  that 
they  might  find  appellants  had  ratified  the  act  of  the  conduc. 
tor. 

If,  however,  the  case  were  different,  and  it  appeared  that  the 
conductor's  act  was  done  in  the  course  of  his  employment,  giv- 


762  Dillingham  v.  Russell.  rTexaSi 

ing  to  this  any  intendment  arising  frona  his  position  and  the 
nature  of  his  duties,  even  then  it  seems  to  us  that  it  cannot  be 
held,  as  matter  of  law,  that  the  mere  retention  of  the  oondaotor 
in  the  same  position,  after  knowledge  of  his  miscondacti 
operates  a  ratification  of  his  willful  and  malicious  act,  and 
thus  fixes  his  evil  motive  on  his  employers. 

The  whole  doctrine  of  ex  post  facto  animw  as  a  basis  for  ex- 
emplary damages  seems  to  us  an  anomaly.  It  goes  farther 
than  to  punish  for  evil  motive,  and  condemns  and  punishes  for 
evil  afterthought  imputed,  which  the  court  below  informed  the 
jury  existed,  as  a  matter  of  law,  if  the  conductor  was  retained 
in  the  service  after  knowledge  of  his  misconduct. 

There  are  cases  which  hold  that  retention  in  service  under 
such  circumstances  amounts  to  ratification  of  acts  that  may 
be  ratified;  but  it  seems  to  us  that  this  is  not  necessarily  true, 
and  that  when  ratification  is  an  issue,  this  should  be  left  to  the 
jury  or  court  trying  the  cause,  under  all  the  evidence,  to  be 
passed  upon  as  any  other  fact  in  issue. 

The  charge  given  assumed  that  the  act  of  the  conductor  was 
such  as  might  be  ratified,  and  that  the  facts  recited  in  the 
charge,  as  matter  of  law,  amounted  to  ratification. 

We  think  this  was  error.  This  case  does  not  call  for  it,  and 
we  are  not  now  disposed  to  consider  what  bearing  the  reten* 
tion  of  a  servant  in  a  position  he  has  abused  ought  to  have  in 
determining  the  liability  of  his  master  for  his  past  or  subse- 
quent acts. 

It  is  urged  that  the  actual  damages  awarded  are  excessive, 
but  we  think,  in  view  of  the  facts,  this  is  not  true;  but  for  rea- 
sons manifest,  we  decline  to  discuss  the  facts  bearing  on  that 
question. 

For  the  errors  noticed,  the  judgment  will  be  reversed,  and  the 
cause  remanded.  

Reckivbrs.  —  Possession  of  a  receiver  must  not  be  disturbed,  except  b/ 
permission  of  the  court:  WalHng  y,  MiUer,  108  K.  T.  173;  2  Am.  St  Bep. 
400,  and  note  403,  404,  upon  the  subject  of  executions  against  pn^erty  ia 
the  hands  of  receivers. 

Jurisdiction  as  to  Sum  bt  Reokxvsbs  appointed  in  other  states:  Kots 
to  AUey  v.  Oaspari,  6  Am.  St.  Rep.  185-189;  Humphrey  t.  Scpkhu,  81  Otl 
551;  ante,  p.  76,  ,and  note  79. 

NoN-RKVBRfliBLB  ERRORS.  —  The  sdmisslon  of  irrelevant  or  immaterial 
evidence  which  does  not  actually  prejudice  appellant  will  not  constitute  luffi- 
cient  ground  for  a  reversal:  Tivtien  v.  Monahant  76  CaL  131;  Chicago  ele.  R.  R- 
Oo.  V.  Turner,  42  Kan.  341;  Turner  v.  WhUe,  11  Cal.  392;  Peopk  v.  CoWm, 
35  Id.  411;  Menk  v.  Home  Ins,  Co,,  76  Id.  51;  9  Am.  St.  Rep.  158;  OUmerr, 
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nnoen^  101  N.  C.  134;  LMngtiUm  ▼.  Duntap,  99  Id.  268;  Hanuoom  t.  Drul- 
iard^  79  OaL  234;  State  ▼.  Pugsley,  75  Iowa,  742;  Hayward  ▼.  FullertoH,  75 
Id.  871;  Robinatm  ▼.  iSAonib,  118  Ind.  125;  Oshkotih  etc  Co.  ▼.  Oermania  Int. 
Cb.,  71  Wis.  454;  5  Am.  Sfe.  Rep.  233;  Terre  Haute  etc  Ji.  R,  Co.  ▼.  Stocks 
weO;  118  Ind.  98;  Ou{fete.  R'y  v.  McCorquodale,  71  Tex.  41;  fntemational  etc. 
iTy  Cow  ▼.  Moody,  71  Id.  614;  Bett  v.  Sinz,  73  Wis.  243;  Rodney  ▼.  MeLaugh- 
Un,  97  Mo.  426;  ParMicrat  v.  Berdell,  110  N.  Y.  386;  61  Am.  St  Bep.  384; 
BmOtieyy.  Devine^  127  IlL  407;  Topeka  v.  Sherwood,  39  Kan.  690;  Appeal  </ 
DaiUe,  59  Conn.  127;  Taylor  v.  Caye«,  97  Mo.  242;  Marshall  v.  Hanxwik,  80 
Ori.  83:  ITZenum  ▼.  McComdek,  12  Col.  553;  ^ai»r  ▼.  State,  69  Wis.  32;  Krem- 
earn  t.  Purdom,  15  Or.  589;  Travelere'  Ine.  Co.  v.  Harvey,  82  Va.  950;  CAom- 
farttn  T.  GiOman,  10  Col.  94;  Beem  v.  Kimberly,  72  Wis.  343;  iSsWi  ▼.  Maaon 
Ckf  etc  R'y  Co.,  75  Iowa»  443;  State  v.  Shoemaker,  101  N.  C.  690;  McDonald 
T.  ./ocofta^  85  Ala.  64;  Chellia  ▼.  (7o6fe.  37  Kan.  558;  RoweU  v.  ^o/^,  62  K.  H. 
129.  And  where  incompetent  evidence  is  admitted  without  objection,  and 
afterwards  withdrawn,  a  reversal  cannot  result  from  the  error  of  its  admis- 
sion: HanUm  y.  State^  51  Ark.  186. 

MAflTBB  AMD  Sbrvamt  —  Master's  RBSPONsiBiLmr  voB  Srrvant's  Wbono* 
riTL  AciB:  See  extended  note  to  Ware  y.  B.  de  L.  CanaJL  Co,,  35  Am.  Deo. 
192-201;  note  to  Kanaae  City  etc.  R.  R.  Co,  v.  Kelly,  59  Am.  Rep.  601-604; 
note  to  Blake  ▼.  Ferris,  55  Am.  Dec.  317;  note  to  Stofte  v.  HUU,  29  Am. 
Rep.  640-642;  Osborne  ▼.  MeMasters,  40  Minn.  103;  12  Am.  St.  Rep.  698^ 
ind  note. 

Carrusrs  must  Protrot  their  Passbnoers  trow  VioLRirGB  AND  Insultx 
Note  to  Ware  v.  B.  As  L.  Canal  Co,,  35  Am.  Rep.  201;  StewaH  v.  Brooklyn 
Ue.  R.  R.  Co,,  90  N.  T.  588;  43  Am.  Rep.  185;  Lynch  v.  Metropolitan  Ky  Co,, 
90  N.  Y.  77;  43  Am.  Rep.  141;  note  to  Chicago  etc  R.  R,  Co,  v.  Flexman,  42 
Id.  3e-38;  St.  Louis  etc  R'y  Co.  ▼.  Mackie,  71  Tex.  491;  10  Am.  St.  Rep. 
766;  but  compare  Williams  y.  Pullman  Palace  Car  Co.,  40  La.  Ann.  87;  8 
Am.  St.  Rep.  512. 

Measure  ov  Damages  vor  Wrongful  Expulsion  from  a  train  is,  that 
the  passenger  may  recoyer  for  his  time,  inconyenience,  expenses,  and  injuries 
to  his  person;  and  if  the  act  of  expulsion  was  malicious,  or  through  gross 
and  wanton  negligence,  exemplary  damages  may  be  awarded:  Southern  K. 
Ry  Co.  T.  Woe,  38  Kan.  398;  5  Am.  St.  Rep.  766,  and  note. 

Ratification.  — To  constitute  ratification,  full  knowledge  of  all  the  facts 
and  circumstances  attending  the  transaction  is  essential:  Vincent  y.  Rather, 
31  Tex.  77;  98  Am.  Dec  616;  Qulick  y.  Orover,  33  N.  J.  L.  463;  97  Am.  Dec 
728,  and  note;  BiUings  y.  Morrow,  7  Cal.  171;  68  Am.  Dec  235,  and  note. 

PBlHOiPALy  TO  BR  PuNiSHBD  Criminallt  for  the  acts  of  his  agent  tx  ser- 
yanti  must  haye  directly  participated  in  the  act,  or  haye  giyen  his  assent  or 
oonoarrenoe  thereto:  dmmomoeaJUh  y.  Nichols,  10  Met  259;  43  Am.  Dec  432» 
•ad 
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Hbfpbon  v.  Pollard. 

Plbadivo  axd  PRAoncx.  —  Wbxk  a  Bill  ov  Ejlcbftioot  appean  is  state- 
ment  of  facte  which  haa  been  filed  during  the  tonny  it  will  be  presained 
that  the  whole  waa  presented  within  ten  days  after  the  trial  waa  oob- 
clnded,  or  in  other  worda,  within  the  time  provided  by  atetnte. 

pLXADniG  AMD  Practick.  —  Whrn  Statsmbnt  ih  Bill  of  Exckftioa 
and  that  in  the  stetement  of  facte  are  not  inoomaiatent,  both  ahcHild  be 
looked  to  and  ahonld  be  taken  together  aa  constituting  the  bill  ol  ezoep- 
tiona  upon  any  particular  matter  mentioned  in  either. 

PUCADINO  AND  PrACTICR.  —  FAILURE  TO  StATR  Df  BtLL  OF  EZCRFTIOSKS  the 

ground  of  objection  to  the  admission  of  evidence  is  not  reason  for  strik- 
ing oat  the  bill,  though  it  may  have  an  important  besring  in  determiniag 
the  correctneaa  of  the  court's  ruling  in  any  particular  case. 

Prihgipal  and  Agrnt  —  Parol  Evidbncr  to  Vart  Contract.  —  When  a 
written  contnust  ia  made  in  the  name  of  a  principal,  and  signed  in  his 
name  by  another  aa  his  agent,  it  is  not  competent  to  show  by  parol  evi- 
dence, in  order  to  recover  on  the  contract^  that  in  signing  it»  the  one 
who  purported  to  sign  it  aa  agent  signed  the  name  of  the  principal  fsr 
his  own  benefit,  with  intention  to  bind  himself. 

Principal  and  Aornt  — Parol  Evidrncr  to  Vary  Contract. — If  the 
principal  ia  not  disclosed  at  the  time  the  contract  is  signed,  parol  evi- 
dence ia  admissible  to  show  the  agency  of  the  signer,  and  to  charge  the 
principal;  but  if  in  fact  the  agency  is  disclosed  when  ^e  contract  if 
signed,  then  such  evidence  is  not  admissible. 

PklNOIPAL    AND    AORNT — PaROL    EVIDSMGR   TO  YaRT  CONTRACT. — When 

the  principal  ia  undisclosed  at  the  time  of  the  signing  of  r  oontrac^  a 
third  party  auing  thereon  may  show  that  there  waa  a  principal,  in  ordff 
to  bind  him,  but  the  agent  is  not  permitted  to  prove  the  aame  fact,  ia 
order  to  free  himself  from  liability. 

Principal  and  Aornt  —  Parol  Evidrnor  to  Vabt  Contract.  —  Ab 
agent  may  show,  in  order  to  relieve  himself  from  liabili^  vpon  an  ap- 
parent written  contract  binding  him,  that  it  waa  agreed,  by  all  the  parties 
when  it  waa  signed,  that  it  should  not  take  effect  aa  r  contract^  and  that 
the  real  contract  was  an  nnwritten  one  which  bound  only  his  prindpaL 

Pbdioipal  AMD  AoRNT.  —  Whrn  A  PRINCIPAL,  f OT  the  purpoBC  of  transact- 
ing business,  adopto  an  aasumed  name,  or  the  name  of  another,  or  of  his 
agents  he  is  bound  by  the  contract  made  in  that  name. 

Plxadino  and  Pragticr.  —  Illroautt  of  CoBTRAor,  to  be  RvaiUls  •■  r 
defenae»  must  be  pleaded. 

Howard  Fifdey^  for  the  appellant 

Davis  and  Davidson^  and  F.  D.  Minor^  for  the  appellee. 

Oaineb,  a.  J.  There  was  a  motion  submitted  with  this  case 
to  strike  from  the  record  certain  bills  of  exceptions  which  ap* 
pear  in  the  statement  of  facts.  A  ground  of  the  motion  is,  that 
the  statement  of  facts  appears  to  have  been  filed  more  than  ten 
days  after  the  motion  for  a  new  trial  was  overruled.  The  stat- 
ute requires  that  bills  of  exceptions  shall  be  filed  during  the 
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term  (R.  S.,  art  1364),  and  it  has  been  accordingly  held  that 
an  exception  which  is  shown  by  a  statement  of  facts  filed  after 
the  final  adjonrnment  cannot  be  considered:  WUlii  v.  DonoGf 
61  Tex.  588;  Loekett  v.  Schurenberg,  60  Id.  610.  On  the  other 
handy  when  a  bill  of  exceptions  has  been  filed  during  term 
time,  and  the  date  of  its  presentation  to  the  trial  judge  does 
not  appear,  the  presnmption  is,  that  it  was  presented  within  ten 
days  after  the  trial  was  concluded.  It  is  not  to  be  presumed 
that  the  judge  disregarded  the  law,  and  allowed  a  bill  of  ex- 
ceptions which  was  not  presented  within  the  time  provided 
hy  the  statute.  We  are  of  opinion  that  the  same  presumption 
should  be  indulged  when  the  exceptions  appear  in  a  statement 
of  facts  which  have  been  filed  during  the  term.  The  state- 
ment of  facts  in  this  case  was  filed  during  term  time,  and  we 
therefore  conclude  that  this  ground  of  the  motion  is  not  well 
taken. 

A  further  ground  is,  that  the  ruling  of  the  court  upon  the 
introduction  of  the  written  contract  ofiered  in  evidence  does 
not  appear  in  the  statement  of  facts  to  have  been  excepted  to. 
The  separate  bill  of  exceptions  does,  however,  show  that  the 
exception  was  reserved,  and  we  think  that  when  the  statement 
in  the  bill  of  exceptions  and  that  in  the  statement  of  facts  are 
not  inconsistent,  both  should  be  looked  to  and  should  be  taken 
together  as  constituting  the  bill  of  exceptions  upon  the  par- 
ticular matter.  The  third  and  last  ground  of  the  motion  is, 
that  the  ground  of  objection  to  the  testimony  is  not  shown. 
The  failure  to  state  in  a  bill  of  exceptions  the  grounds  of  ob- 
jection to  the  admission  of  evidence  may  have  an  important 
bearing  in  determining  the  correctness  of  the  court's  ruling 
in  any  particular  case,  but  is  not  a  reason  for  striking  out  the 
bill  itself. 

The  motion  to  strike  out  the  bills  of  exceptions  is  overruled. 
The  appellee  brought  the  suit  in  the  court  below.  He 
alleged  that  the  defendant,  who  is  appellant  here,  agreed  in 
writing  to  pay  W.  H.  Pollard  &  Co.  and  one  F.  W.  Hendricks 
a  certain  price  for  certain  pipe,  the  dimension  of  which  he  de- 
ecribed  in  his  petition,  and  ^at  he  was  the  owner  of  the  claim 
by  assignment  from  Hendricks  and  his  partner,  who  with  him- 
self constituted  the  firm  of  W.  H.  Pollard  &  Co.  The  sub- 
stance of  the  allegations  in  the  petition  with  reference  to  the 
execution  of  the  agreement  is,  that  W,  H.  Pollard  &  Co.  and 
F«  W.  Hendricks  *'  entered  into  a  contract  in  writing  with  de- 
fendanti  the  said  defendant  so  contracting  in  the  name  of  John 
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W.  Fry,  by  which  the  said  Pollard  &  Co.  and  the  said  Hen* 
drioks  bargained  and  sold  to  the  said  defendant  a- large  amount 
of  property/'  etc.  There  is  an  alternative  allegation  in  the 
petition  in  which  the  execution  of  the  contract  is  set  out  in 
sabfitantially  the  same  language,  but  which  alleges  a  different 
effect  as  to  time  of  delivery  and  payment.  The  defendant 
pleaded  non  est  factum.  Upon  the  trial  the  plaintiff  offered 
in  evidence  a  contract  in  writing,  of  which  the  following  ia  a 
copy:  — 

''  The  County  of  Galveston,    ) 

State  of  Texas.) 

'^This  agreement,  made  and  entered  into  by  and  between 
John  W.  Fry  on  the  one  part  and  F.  W.  Hendricks  and  W. 
H.  Pollard  &  Co.  on  the  other  part  It  is  hereby  understood 
that  the  said  John  W.  Fry  shall  take  all  of  the  24-inch  pipe 
(concrete),  not  exceeding  430  lineal  feet,  and  all  of  the  18- 
inch  pipe  (concrete),  not  exceeding  700  lineal  feet,  at  the  fol- 
lowing prices,  viz.,  the  24-inch  pipe  at  $1.50  per  foot,  and  the 
18-inch  pipe  at  $1.25  per  foot.  This  said  pipe  to  be  paid  for 
at  the  above  rate,  as  used  by  the  said  John  W.  Fry,  and  that 
the  said  John  W.  Fry  shall  not  manufacture  or  use  any  other 
pipe  of  the  above-quoted  sizes  until  all  the  above-noted  pipe  is 
consumed,  in  the  city  of  Galveston. 

[Signed]  *^  John  W.  Fry,  per  Hsffbok. 

"W.  H.  Pollard  A  Cow 

*'F.  W.  Henbbickb. 
"Witnesses:  — 
"N.  A.  Olcott. 
"W.  J.  Junker.*' 

In  order  to  prove  the  execution  of  the  contract  bo  offered, 
plaintiff  was  sworn  as  a  witness,  and  testified  that  "the  writ- 
ten contract  was  signed,  J.  W*  Fry,  per  Heffron^  and  that  it 
was  so  signed  by  Heffron  for  himself  and  his  preeence," — 
meaning  in  the  presence  of  the  plaintiff.  He  also  testified 
that  he  had  made  diligent  search  for  the  subscribing  wit- 
nesses, but  could  not  find  them.  The  defendant  was  then 
placed  on  the  stand  by  plaintiff,  #nd  testified  that  he  signed 
the  contract  "as  it  purported,  J.  W.  Fry,  per  Heffron,  but  that 
he  signed  it  as  the  agent  of  Fry,  and  not  for  himself,  and  that 
he  had  no  personal  interest  in  it."  The  court  thereupon  ad- 
mitted the  contract,  over  the  objection  of  the  defendant,  and 
the  defendant  excepted. 

We  may  treat  the  case,  for  the  purposes  of  this  opinion,  as 
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if  there  was  safficient  evidence  introduced  to  show  thai,  in 
executing  the  contract,  Hefifron  used  the  name  of  Fry  in  order 
to  make  the  contract  for  his  own  benefit.  We  think  the  evi- 
dence subsequently  introduced,  though  conflicting,  warranted 
the  jury  in  finding  that  the  plaintifT's  theory  of  the  case  was 
the  true  one,  and  it  may  be  doubted*  whether  this  would  not 
have  cured  the  error  of  introducing  it  for  want  of  sufficient 
evidence  upon  that  point,  if  error  it  were. 

But  the  question  presents  itself,  whether,  in  a  contract  like 
this,  which  is  made  in  the  name  of  a  principal,  and  which  is 
signed  in  his  name  by  another  as  his  agent,  it  is  competent 
to  show,  by  parol  evidence,  in  order  to  recover  on  the  written 
contract  itself,  that,  in  signing  the  agreement,  the  one  who 
purported  to  sign  as  agent  signed  the  name  of  the  principal 
for  his  own  benefit,  and  witli  the  intention  to  bind  himself. 
We  have  been  unable  to  find  any  case  in  which  this  exact 
point  has  been  determined.  There  are  few  branches  of  law 
that  have  given  rise  to  more  adjudications  than  that  of  prin- 
cipal and  agent,  and  the  cases  are  especially  numerous  in 
which  the  liability  of  the  principal  or  agent  as  to  third  parties 
is  discussed.  There  are  certain  principles,  however,  which 
are  well  settled.  If  the  principal  be  disclosed,  and  it  appear 
upon  the  face  of  the  contract  that  the  agent  does  not  intend  to 
bind  himself,  the  agent  is  not  liable.  If  the  principal  be  not 
disclosed,  it  is  universally  conceded,  as  to  non-negotiable  con- 
tracts not  under  seal,  that  parol  evidence  is  admissible  to 
show  the  principal,  and  to  hold  him  liable  upon  a  contract 
made  in  the  name  of  the  agent  for  his  benefit.  This  may 
eeem  to  be  an  exception  to  the  rule  that  parol  evidence  is  not 
admissible  to  vary  the  terms  of  a  written  contract,  but  it  is 
not  so  held.  It  is  said  not  to  vary  the  terms  of  the  contract, 
but  to  bring  in  a  new  party,  whom  the  law  holds  bound  by 
it  by  reason  of  his  relation  to  the  party  in  whose  name  it  is 
executed  for  his  benefit.  In  such  a  case,  the  principal  may 
either  sue  or  be  sued.  But  a  plaintiff  cannot  sue  both;  he 
must  make  his  election.  If,  however,  the  principal  be  dis- 
closed, and  the  face  of  the  writing  shows  that  the  agent  is 
bound,  it  is  presumed  that  the  other  party  has  elected,  in  the 
contract  itself,  to  look  to  the  agent,  and  the  principal  is  not 
liable  upon  it. 

Chandler  v.  Coe,  54  N.  H.  561,  was  a  case  in  which  the  prin- 
eipals  were  sued  upon  a  contract  which  was  signed  by  their 
agent,  but  which  did  not,  upon  its  face,  disclose  the  agency. 
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It  WAS,  however,  a  question  of  fact  whether  or  not  the  princi- 
pals were  knowa  to  be  such  at  the  tim6  the  contract  was  exe- 
cuted. The  court,  in  an  able  and  elaborate  opinion,  which 
reviews  all  the  authorities,  hold  that  if  the  principals  were  not 
known  when  the  agreement  was  signed,  parol  evidence  was 
admissible  to  show  the*  agencj  of  the  signer,  and  to  chargo 
the  principal;  but  that  if,  in  point  of  fact,  agency  was  then 
disclosed,  such  evidence  tended  to  vary  the  writing,  and  could 
not  be  admitted.  The  ground  of  the  ruling  upon  the  latter 
point  was,  that  if  the  plaintiff  knew  when  the  contract  was 
entered  into  that  it  was  made  for  the  benefit  of  third  parties, 
the  writing  showed  that  they  had  elected  to  look  to  the  agent 
for  its  performance,  and  parol  evidence  was  not  admissible  to 
vary  the  writing  by  showing  that  they  did  not  so  elect.  The 
contract  now  before  us  presents  a  different  case,  but  we  think 
a  stronger  one  for  the  defendant.  As  to  the  legal  effect  of 
this  contract,  upon  its  face,  there  can  be  no  doubt.  It  dis- 
closes the  names  and  relation  of  all  the  parties  connected 
with  it.  It  binds  Fry,  the  principal,  and  does  not  bind 
Heffron,  the  agent.  If  it  had  said,  in  express  terms,  that 
Fry  was  bound  by  the  contract,  and  Heffron  not,  the  mean 
ing,  in  the  light  of  the  law,  would  not  have  been  more  unmis 
takable. 

Can  Heffron  be  held  liable  upon  this  written  agreement? 
Is  it  permissible,  in  order  to  bind  him,  to  show  by  parol  tes- 
timony an  intention  exactly  contrary  to  that  expressed  on  the 
face  of  the  writing,  namely,  that  Heffron  was  bound  by  it, 
and  that  Fry  was  not  bound?  In  our  opinion,  this  cannot  be 
done  without  violating  a  cardinal  rule  of  evidence.  It  is  very 
different  from  the  case  of  an  undisclosed  principal.  The  lav 
makes  him  responsible  for  the  act  of  his  agent.  The  act  of 
the  agent  made  for  his  benefit,  and  within  the  scope  of  the 
authority  conferred  by  him,  is  his  act.  In  such  a  case,  parol 
evidence  may  be  resorted  to  to  show  that  by  reason  of  a  fact 
existing  at  the  time  the  contract  is  made,  not  known  to  one  of 
the  parties,  there  is  a  third  party,  for  whose  benefit  it  is  made, 
who  is  bound  by  it.  The  relation  of  principal  and  agent  be- 
ing unknown  to  one  of  the  contracting  parties,  he  could  not 
make  an  election  at  that  time,  and  it  is  not  to  be  presumed 
that  he  intended  to  look  alone  to  the  agent,  should  it  subee- 
quently  appear  that  the  contract  was  made  for  the  benefit  of 
another,  who  has  given  authority  for  its  execution.  The  un- 
disclosed principal  may  sue  on  a  contract  made  fi>r  him  in 
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the  name  of  bis  agent,  and  for  a  similar  reason  be  is  beld 
liable  to  be  sued.  But  we  apprehend  that  if  a  contract  in 
writing  should  ezpresslj  declare  that  if  it  should  subsequently 
be  disclosed  that  a  party  signing  had  a  principal  such  princi« 
pal  should  not  be  bound,  no  evidence  would  be  admitted  to 
show  a  liability  contrary  to  such  express  terms. 

But  there  is  another  point  of  view  from  which  this  case 
must  be  considered.  The  effort  in  the  court  below  was  to 
show  that  the  defendant  kssumed  the  name  of  Fry  in  order  to 
make  the  contract  for  his  own  benefit.  We  understand  the  law 
to  be,  that  when  a  party,  for  the  purpose  of  transacting  busi- 
ness, adopts  an  assumed  name,  whether  it  be  fictitious  or  the 
name  of  another,  he  is  bound  by  a  contract  made  in  that 
name.  In  Trtteman  ▼.  Loder,  11  Ad.  &  E.  689,  Lord  Denman 
says:  ''Parol  evidence  is  always  necessary  to  show  that  the 
party  sued  is  the  person  making  the  contract,  and  bound  by 
it.  Whether  he  does  so  in  his  own  name  or  in  that  of  another 
or  in  a  feigned  name,  or  w.hether  the  contract  be  signed  by 
his  own  hand  or  that  of  agent,  are  inquiries  not  different  in 
their  nature  from  the  question.  Who  is  the  person  who  has 
just  ordered  goods  in  a  shop?"  In  that  case,  the  principal 
had  been  engaged  in  doing  business  in  the  name  of  his  agent, 
and  the  contract  was  signed  by  the  agent  in  his  own  name. 
See  also  MeUedge  v.  Boston  Iron  Co*,  59  Mass.  158;  51  Am. 
Dec.  59;  Brown  v.  Parker,  89  Mass.  337.  In  the  present  case, 
also,  the  name  is  not  a  fictitious  one.  It  is  the  name  of  a  real 
person.  But  the  contract  purports  to  bind  him  alone,  and 
upon  its  face  is  inconsistent  with  the  idea  that  the  defendant^ 
in  signing  it,  may  have  intended  to  use  it  for  his  own  busi- 
ness name.  His  signature  as  agent  clearly  negatives  the  con- 
clusion that  any  such  construction  was  intended  to  be  put 
upon  it.  The  intention  of  the  parties  to  a  written  contract 
must  be  derived  from  the  writing  itself,  when  its  meaning  is 
clear.  Can  it  be  said  that  the  admission  of  parol  evidence  to 
show  that  the  contract  before  us  was  made  for  the  benefit  of 
defendant  and  was  intended  to  bind  him  does  not  violate  this 
rule?  We  think  not.  The  contract  clearly  shows  the  rela- 
tion of  all  the  parties  to  it,  who  was  to  be  bound,  and  who 
was  not  to  be  bound,  and  its  legal  effect  cannot  be  varied  by 
such  evidence* 

The  rule  is  further  illustrated  by  the  well-recognised  rule 
that  although  in  case  of  an  undisclosed  principal  the  plaintiff 
may  show  there  was  a  principal,  in  order  to  bind  him,  yet  the 
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agent  Ib  not  permitted  to  prove  the  same  £Eusty  in  order  to  free 
himself  from  responsibility.  Such  a  contract  shows  clearly 
upon  its  face  that  he  is  bound,  and  the  law  will  not  permit 
him  to  show  the  contrary.  To  this  there  is  an  apparent,  bat 
not  a  real,  exception.  The  agent  may  show,  in  order  to  relieve 
himself  from  liability  upon  an  apparent  written  agreement, 
which,  if  real,  would  bind  himself  upon  its  face,  that  it  was 
agreed,  when  it  was  signed,  that  it  should  not  take  effect  as  a 
contract,  but  that  the  real  contract  was  an  unwritten  one, 
which  bound  only  his  principal.  In  other  words,  he  may 
show  that  the  writing  was  a  mere  colorable  transaction,  and 
was  understood  by  the  parties  to  be  not  a  contract  at  all,  and 
that  the  real  contract  was  not  in  writing,  and  bound  only  his 
principal:  Rogers  v.  HadUy^  2  Hurl.  &  G.  227.  So  in  this 
case,  we  think  that  if  it  were  true  that  the  writing  offered  in 
evidence  was  understood  and  agreed  to  be  a  mere  colorable 
transaction,  intended  to  obscure  defendant's  real  connection 
with  the  contract,  and  if  he  really  purchased  the  pipe,  the 
plaintiff  could  have  recovered  upon  the  real  agreement  not- 
withstanding the  apparent  contract  entered  into  in  writing. 

If  the  plaintiff  had  alleged  and  proved  a  want  of  authority 
on  the  part  of  the  defendant  to  make  the  contract  for  Fry, 
then,  also,  he  could  have  maintained  his  action  against  defend- 
ant. But  even  in  that  case,  according  to  what  appears  to  us 
the  better  reason  and  the  weight  of  authority,  his  action  would 
have  been,  not  upon  the  contract  itself,  but  upon  the  implied 
warranty  or  for  the  deceit:  BarUett  v.  Tucker,  104  Mass.  386; 
6  Am.  Rep.  240;  Lander  v.  Castro,  43  Cal.  497;  Hall  v.  Cran- 
dall,  29  Id.  567;  89  Am.  Dec.  64.  The  defendant  testified, 
in  effect,  that  he  had  authority  from  Fry  to  make  the  agree- 
ment for  him.  The  testimony  of  plaintiff  is  not  necessarilj 
inconsistent  with  the  idea  that  he  did  have  such  authority, 
although  in  signing  the  agreement  he  may  have  acted  for 
himself. 

If  the  contract  had  been  signed  in  the  name  of  Fry  only,  it 
would  have  been  proper  to  have  permitted  it  to  be  read  to  the 
jury,  upon  proof  that  defendant  signed  it;  that  the  contract 
was  made  for  his  benefit,  and  that  he  assumed  the  name  of 
Fry  as  his  business  name  in  the  transaction.  But  the  writing 
was  inconsistent  with  the  theory  that  Fry's  name  was  used  as 
the  name  of  the  defendant,  and  therefore  did  not  establish  the 
plaintiff's  case,  and  should  have  been  excluded.  For  the  error 
in  admitting  it,  the  judgment  must  be  reversed. 
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In  order  for  defendant  to  have  availed  himself  of  the 
illegality  of  the  contract  as  a  defense^  he  should  have  pleaded 
it:   1  Chitty's  PL,  16  Am.  ed.,  506. 

If  the  plaintiff  could  have  maintained  his  action  upon  the 
written  contract,  four  years  not  having  elapsed  when  the  suit 
brought,  the  statute  of  limitations  was  no  defense. 

The  other  questions  we  deem  unnecessary  to  consider. 

The  judgment  is  reversed,  and  the  cause  remanded. 


pRMUMWiONS  WILL  Bi  Imdulobd  dt  by  the  appellate  court  to  favor  the 
regularity  of  the  proceedings  in  the  trial  oonrt:  Buchanan  ▼.  MaUalieu,  25 
Nel>.  201;  SiaUv.  Brofuff,  76  Iowa,  291;  Bumhehn  v.  Brogan^  66  Miet.  184; 
BlodgeU  v.  Schnffer^  94  Mo.  662;  Manning  v.  Bregnahanf  63  Mich.  684;  Stom 
▼.  Brwm,  116  IncL  79;  McOraig  ▼.  Humu,  116  Id.  103;  In  rt  Sharp,  78  CaL 
4^;  Campbell  y.  WalU,  77  Id.  250;  Harris  ▼.  Frank,  81  Id.  281;  Latham 
▼.  SchaO,  25  Neb.  535;  Price  v.  Buchanan,  12  CoL  366;  Beh^mier  ▼.  Ifcrdiop, 
12  Id.  352;  QUpki  v.  GUpkn,  12  Id.  504;  mihauim  ▼.  Andereon,  77  lowia,  501; 
Lawreneebmrg  F.  Co.  v.  Hhie,  119  Ind.  47;  Wea$  Lumber  Co.  v.  NeiMrh,  80 
OJ.  275. 

PaBOL  TB8TIM0NT   WITH    RbTERKNOI   TO   COHTRAOXB    XH   WbITOTO  Om« 

xaAU.T:  See  note  to  Pabner  v.  FarreU,  anie,  p.  708. 

Pabol  XnrnMONy  to  Vary  Contraotb  ik  WBirmo  ezeonted  by  aa 
agmt:  Note  to  Tarver  ▼.  OarUngton,  13  Am.  St.  Bep.  631,  632;  BukoinUe  ▼• 
Cramer,  27  &  C.  376;  18  Am.  St  Rep.  645,  and  note;  Tannatt  ▼.  Bod^ 
JA  NaflBank,  1  OoL  278;  9  Am.  Rep.  156,  and  note. 
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[78  Tkxab,  U7.] 

JvnauEVT  HOT  RiTiBWSD  WHIN  BviDBNGx  CoMiuoiiNo .—  Where,  in  an 
action  against  a  railroad  company  for  damages  for  the  negligent  escape 
of  fire  from  its  engine,  the  evidence  is  conflicting,  whether,  if  such  engine 
was  famished  with  the  most  approyed  appliances  to  prevent  the  escape 
of  fire  and  was  carefully  operated  by  skillful  aud  experienced  men  the 
fire  oonld  have  escaped  in  the  manner  testified  to,  and  jndgment  for  dam* 
ages  is  rendered,  it  will  not  be  revbed  on  the  ground  that  it  is  not  sup- 
ported by  the  evidence. 

Bailboadb  —  Lllbilitt  vob  Firs.  —  Where  a  fire  has  its  origin  from  sparks 
negligently  allowed  to  escape  from  a  railroad  company's  engine,  it  is  lia- 
ble in  damsg^,  no  matter  how  strenuous  efforts  may  have  been  after- 
wards made  by  the  company's  servants  to  extinguish  the  fire. 

BanJtoADS — Duty  to  Preyknt  and  Liabilitt  vob  Fires.  —  Railroad  com- 
panies are  not  only  required  to  exercise  a  high  degree  of  care  to  prevent 
the  kindling  of  firee  by  escaping  sparks  from  their  locomotives,  but  are 
also  nndor  obligation  to  extinguish  them  when  they  have  their  origin  in 
the  conduct  of  the  company's  business,  if  this  can  be  done  by  the  exer^ 
cias  of  ordinary  care^ 
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Railboam— Dirrr  «o  Sxtxhouish  Fikbs.  —Where  a  fire  has  beem  kmdM 
by  eaoaping  sparks  from  a  railroad  oompany's  looomottve^  whea  tbs 
ntmoet  care  has  been  used  to  prevent  their  escape,  sad  to  prevent  tiieir 
kindling  when  they  do  escape,  the  company  is  still  nnder  dnty  to  iss 
erdinary  cars  to  extingoish  the  fire,  no  matter  whether  it  aroee  on  the 
oompany's  right  of  way  or  on  contigooos  lands;  and  fsilare  to  Laiadis 
snoh  oars  as  the  oireamstances  of  the  case  iadieatss  to  a>  prudent  man  ss 
proper  gives  a  canse  of  action  for  injary  resulting.  In  sndi  cans,  ths 
qaestion  of  dae  diligence  in  extingaishing  the  fire  is  for  the  jury. 

PtBABiHO  AMD  Pbacticb — iNSTBVcnoNS.  —  A  chsTge  should  not  be  giviB 
when  there  is  not  sufficient  evidence  to  fairly  raise  an  issne  of  fact  te 
which  it  relates,  beoanse  to  give  it  induces  the  Jniy  to  belimre  tba^  is 
the  opinion  of  the  oonrt^  there  is  such  evidence. 

WVlie^  Moti^  and  BaUinger^  for  tbe  appellant. 

A.  B,  Buetell  and  F.  Charles  Humef  for  tbe  appellees. 

Stayton,  C.  J.  This  action  was  proeecnted  by  appellees  to 
recover  tbe  value  of  grass  and  otber  property  charged  to  have 
been  destroyed  by  a  fire  which,  it  is  alleged,  was  caused  by 
sparks  aud  fire  negligently  permitted  to  escape  from  one  of  ap- 
pellant's locomotives. 

It  is  further  alleged  that  the  servants  of  appellant  negli- 
gently failed  to  extinguish  the  fire  when  it  originated,  altboo^ 
they  might  have  done  so  by  the  exercise  of  slight  diligence. 

Tbe  cause  was  tried  before  a  jury,  and  resulted  in  a  verdict 
for  appellees,  on  which  a  judgment  was  entered. 

Appellee's  land  seems  to  have  been  situated  at  a  considerable 
distance  from  the  railway. 

The  great  weight  of  the  testimony  tends  to  show  that  ths 
locomotive  from  which  it  is  claimed  fire  escaped  was  fur* 
nisbed  with  the  most  approved  appliances  to  prevent  the 
escape  of  fire,  and  that  it  was  carefully  operated  by  an  experi- 
enced and  skillful  engineer  and  fireman,  but  there  was  testi- 
mony tending  to  show  that  fire  could  not  have  escaped,  as 
witnesses  testified  it  did,  had  the  appliances  to  avoid  its  escape 
been  such  as  appellants  contends  they  were. 

The  judgment,  therefore,  cannot  be  revised  on  the  ground 
Ihat  it  is  not  supported  by  evidence. 

The  court  below  more  than  once  instructed  the  jury  that  ap- 
polices  were  not  entitled  to  recover  unless  the  fire  had  its  origin 
in  the  negligence  of  appellant  or  its  servants. 

Two  ot  the  charges  given  were  as  follows: — 

^'Railroads  are  authorized  and  allowed  by  law  to  nxn  trains 
upon  their  tracks  propelled  by  steam  generated  by  fire,  and 
tbey  are  authorised  to  use  all  reasonable  means  which  will  per- 
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mit  ih6iii  to  carry  oat  the  purposes  for  which  they  were  created. 
They  are  permitted  to  use  fire  in  their  furnaces,  and  are  not  to 
be  restricted  in  their  operation  or  held  to  liability  because 
•parks  of  fire  may  be  emitted  from  their  engines.  They  are 
required  to  keep  their  engines  in  good  order,  and  skillfully  and 
carefully  handled,  and  to  use  and  keep  in  good  order  such  ap- 
pliances as  the  experience  of  practical  railroad  men  determine 
are  among  the  best  to  prevent  the  escape  of  sparks  and  fire^ 
and  to  prevent  the  accumulation  of  combustible  material  on 
their  right  of  way.  And  they  are  not  required  to  do  any  more* 
If  no  appliances  are  invented  which  will  prevent  the  escape  of 
sparks  and  fire,  and  at  the  same  time  allow  sufficient  steam  to 
be  generated  to  properly  propel  their  trains,  then  they  are  only 
required  to  use  such  appliances  as  are  considered  among  the 
best  by  railroad  experts. 

''If  the  jury  believe,  from  the  evidence,  that  the  engine  at  the 
time  of  the  fire  was  in  good  order,  and  skillfully  handled  by 
competent  employees,  and  that  it  was  supplied  with  appliances 
that  are  considered  among  the  best  by  practical  railroad  men 
to  prevent  the  escape  of  sparks  and  fire,  and  that  said  appli- 
ances were  in  good  order,  and  that  the  servants  and  employees 
of  defendant  in  charge  of  the  train  did  not  negligently  permit 
the  escape  of  sparks  or  fire  therefrom,  and  that  there  was  no 
accumulation  of  combustible  material  on  the  right  of  way  in 
which  the  fire  could  start,  ihey  will  find  for  the  defendant^ 
even  though  they  may  believe  that  the  fire  was  caused  by 
sparks  from  the  locomotive.'' 

The  court,  however,  gave  the  following  charge:  "If  you  be- 
lieve, from  the  evidence,  that  fire  from  defendant's  engines  or 
appliances  caused  the  burning  of  plaintiff's  and  intervener's 
property^  and  that  the  employees  of  defendant  saw  the  fire 
after  its  starting,  and  if  you  believe,  from  the  evidence,  that 
they  could  have  extinguished  it  by  diligence,  and  if  you  be- 
lieve that  they  were  guilty  of  negligence  in  not  extinguishing 
it,  then  such  negligence  of  the  employees  would  be  imputed  to 
the  defendant  company,  and  make  it  liable  for  damages." 

It  is  contended  that  it  was  error  to  give  this  charge,  and  the 
proposition  is  made  that  -'the  company  was  not  liable  because 
of  any  negligence  on  the  part  of  its  employees  in  extinguish- 
ing the  fire  or  in  failing  to  do  so,  unless  it  was  an  undisputed 
iact  that  the  fire  was  started  through  negligence  on  the  part  of 
the  defendant  company." 

If  the  fire  had  its  origin  in  the  negligence  of  appellanty  it 
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would  be  liable,  whether  its  flervants  made  effort,  Iiowem 
•trenaouB,  afterwards  to  extinguish  it 

There  is  some  eonflict  of  aathority  as  to  whether  it  is  negli- 
gence in  a  railway  company  to  omit  the  extinguishment  of  a 
fire  having  its  origin  in  the  careful  prosecution  of  its  business. 

In  K$nney  v.  Hannibal  &  St.  /.  R.  R  Co.,  63  Mo.  99,  it  was 
held  that  if  a  railway  company's  servant  saw  a  fire,  and  by 
the  exercise  of  reasonable  care  might  have  extinguished  it, 
their  failure  to  do  so  would  render  the  company  liable,  notr 
withstanding  the  fire  had  its  origin  in  the  careful  management 
of  the  business  of  the  company. 

The  same  case  again  coming  before  that  oourti  the  former 
decision  was  pronounced  obiter,  and  a  diflerent  rule  estab- 
lished: 70  Mo.  266. 

In  disposing  of  the  question,  the  court  said:  "  We  hold  that 
the  company  is  not  liable  because  its  servants  neglected  to  ex- 
tinguish the  fire  when  they  discovered  it  on  the  track.  It  was 
their  duty  as  citizens  to  prevent  the  spread  of  the  fire,  and  by 
their  conduct  on  the  occasion,  as  testified  to  by  one  of  their 
number,  they  manifested  a  cruel  and  brutal  indifference  to  the 
destruction  of  a  neighbor's  property,  but  it  was  not  in  the  line 
of  their  employment,  and  was  no  more  their  duty  to  extinguish 
the  fire  than  that  of  any  other  person  who  saw  it.  ...  .  If 
not  liable  for  the  origin  of  the  fire,  he  [the  master]  cannot  be 
held  so  on  account  of  the  neglect  of  a  social  duty  by  persons 
in  his  employment,  in  a  bufiiness  not  connected  with  the  origin 
of  the  fire,  or  imposing  any  duty  to  extinguish  it  in  addition 
to  that  which  every  citizen  owes  to  society." 

It  may  be  that  the  inquiry  in  such  a  case  is,  not  what  was 
within  the  line  of  the  servant's  employment,  but  what  was 
within  the  line  of  the  master's  duty,  and  what  was  it  under 
obligation  to  make  within  the  line  of  the  servant's  employment. 

To  assume  that  a  railway  company  is  not  liable  for  the  ori- 
gin of  a  fire  caused  by  sparks  from  a  locomotive  having  the 
most  approved  appliances  to  prevent  the  escape  of  fire,  con- 
trolled by  most  careful  and  competent  men,  and  on  a  right  of 
way  free  from  combustible  material,  is  to  assume,  as  matter  of 
law,  that  negligence  cannot  co-exist  with  these  things;  tJiat 
a  railway  company  that  has  in  so  far  used  due  care  has  die* 
charged  its  whole  duty,  and  is  under  no  further  obligation  to 
do  more  for  the  protection  of  property  along  its  line,  or  near 
to  it,  from  fire  that  may  escape  from  its  engines,  although  this 
might  be  done  by  the  exercise  of  but  little  more  cars. 
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The  court  of  appeals  of  Maryland  seems  to  have  held  that 
the  exercise  of  the  care  specified  in  the  two  charges  first-aboye 
quoted  would  absolutely  relieve  a  railway  company  from  lia- 
bility for  an  injury  resulting  from  the  escape  of  fire  from  an 
engine,  and  that  no  obligation  whatever  rested  upon  a  railway* 
company  to  extinguish  a  fire  caused  by  the  escape  of  sparks 
from  a  locomotive  operated  under  such  conditions:  Bahimare 
etc.  R.  R.  Co.  v.  Shipley,  89  Md.  254. 

The  cases  to  which  we  have  referred  were  probably  cases  in 
which  the  owners  of  the  land  on  which  the  fires  occurred  had 
been  compensated  for  the  right  of  way  through  condemnation 
proceedings,  or  otherwise,  into  which  had  entered  this  item  of 
increased  risk  of  fire  from  the  construction  and  operation  of 
the  railroad  in  a  careful  manner. .  In  some  of  the  states,  this 
item  of  increased  risk  is  taken  into  consideration  in  ascertain- 
ing the  damages  in  condemnation  proceedings,  and  this  has 
sometimes  been  given  as  a  reason  why  the  exercise  of  the 
care  stated  in  the  two  charges  before  referred  to  should  re- 
lieve a  raUway  company  from  further  duty  to  provide  against 
injuries  resulting  from  fires  caused  in  the  conduct  of  their 
business. 

It  would  seem  even  in  such  cases,  in  the  absence  of  some 
settled  rule  of  law  prescribing  the  specific  acts  of  care  incum- 
bent on  a  railway  company,  and  with  reference  to  which  con- 
demnation or  other  proceeding  to  acquire  right  of  way  may  be 
presumed  to  have  been  conducted,  that  the  true  rule  would  be, 
that  a  railway  company  would  be  liable  for  an  injury  from 
fire  resulting  from  the  failure  of  the  company  to  use  due  care 
under  the  circumstances  of  a- given  case;  for  while  '^  the  com* 
pany  has  paid  for  its  right  of  way  and  for  all  the  inconve- 
niences which  are  likely  to  result  from  the  construction  and 
use  of  its  road,  this  does  not  cover  all  sorts  of  damages,  .  .  •  • 
and  it  cannot  cover  damages  arising  from  negligence,  for  the 
law  never  anticipates  this  in  assessing  damages,  and  it  never 
allows  people  to  purchase  a  general  indemnity  for  careless- 
ness": Huyett  V.  Philaddphia  etc.  R.  R.  Co.,  23  Pa.  St  374. 

In  some  of  the  states,  it  is  held  to  be  the  duty  of  a  railway 
4o  extinguish  a  fire  having  its  origin  in  the  conduct  of  the 
company's  business,  if  this  can  be  done  by  the  exercise  of  or* 
diuary  care,  and  the  inquiry  as  to  whether  this  duty  arises  in 
all  casdSy  or  only  in  cases  in  which  the  fire  originated  through 
the  company's  negligence,  seems  not  to  have  been  deemed  im- 
portant: Rolke  V.  Chicago  etc.  Ry  Co.,  26  Wis.  638;  Erd  W. 
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OkfUofo  #te.  JTy  Co.,  41  Id.  66;  Bau  ▼•  Chicago  etc.  JPjf  Ce^S 
BL  1;  81  Am.  Dec.  254. 

If  the  iojorj  from  fire  escaping  from  a  locomotife  be  vn- 
atoidable,  the  business  of  operating  them  being  lawful,  ni 
damages  can  be  recoyered  for  a  loss  thus  occurring,  nnleatha 
general  rule  be  controlled  by  some  constitutional  piovia(m; 
but  if  the  fire  have  its  origin  in  the  negligence  of  the  CGOh 
pany,  or  without  negligence,  but  in  the  conduct  of  its  bosiDCH, 
then  we  do  not  see  that  it  would  not  be  the  duty  of  the  eoio- 
pany  in  the  one  case  as  much  as  in  the  other  to  use  proper 
care  to  prevent  injury  to  others. 

The  rule  that  a  railway  company  owes  no  duty  looldng  to 
the  safety  of  property  of  persons  situated  on  or  near  to  its  lint 
other  than  to  use  a  high  degree  of  care  to  prevent  the  kindliof 
of  fires  through  the  escape  of  fire  from  their  engines,  seems  lo 
us  a  narrow  rule. 

The  business  is  conducted  for  the  benefit  of  the  Qomptnj, 
smd  is  of  great  advantage  to  the  public;  but  there  is  no  hard- 
ship in  requiring  them  not  only  to  use  a  high  degree  of  caie 
to  prevent  the  kindling  of  fires,  but  to  extinguish  them  wfaeo 
they  have  their  origin  in  the  conduct  of  the  company's  busi- 
ness, if  this  can  be  done  by  the  exercise  of  ordinary  care. 

Every  person  has  the  right  to  kindle  a  fire  on  his  own  land 
for  any  lawful  purpose,  and  if  he  uses  reasonable  care  to  pie- 
vent  its  spreading  and  doing  injury  to  the  property  of  otheis, 
no  just  cause  of  complaint  can  arise;  yet,  although  "the  time 
may  be  suitable  and  the  manner  prudent,  if  he  is  guilty  d 
negligence  in  taking  care  of  it,  and  it  spreads  and  injures  the 
property  of  another  in  consequence  of  such  negligence,  he  is 
liable  in  damages  for  the  injury  done.  The  gist  of  the  actioo 
is  negligence,  and  if  that  exists  in  either  of  these  particalan, 
and  injury  is  done  in  consequence  thereof,  the  liability  at- 
taches, and  it  is  immaterial  whether  the  proof  establishes 
gross  negligence  or  only  a  want  of  ordinary  care  on  the  part 
of  the  defendant:  BacKelder  v.  Keagan^  18  Me.  88;  Barnard 
V.  Poor,  21  Pick.  380;  TourteUot  v.  Rosebrook,  11  Met.  462"; 
Hewey  v.  Nourse,  64  Me.  259;  Higgins  v.  Dewey ^  107  Mass. 
494;  9  Am.  Rep.  63. 

If  one  who  had  kindled  a  fire  oh  his  own  land  should  see  it 
spreading  under  the  influence  of  a  strong  and  unexpected 
wind  without  which  it  would  not  have  spread,  should  theo  uss 
every  possible  effort  Jto  extinguish  it  beforft  it  reached  the  Una 
of  his  own  land,  but  be  unable  to  do  so,  could  he  then  ceaat 


1889.]    MI880UBI  Pacific  R'y  Co.  v.  Platjuu         777 

iSbrte,  and  be  heard  to  say  that  he  had  discharged  the 
"e  doty  cast  apon  him  by  law  and  the  clearest  principles 
iglity  and  was  not  liable  for  the  destruction  of  his  neigh* 
I  liouee  or  barn  by  the  fire  of  his  own  kindling  if  it  ap- 
"ed  that  by  ordinary  diligence  he  could  have  arrested  the 
BOOH  after  it  crossed  his  own  line,  and  before  it  seriously 
ired   bis  neighbor?    We  think  not;  for  haying  put  in  mo- 

tlie   destructive  element,  nothing  short  of  the  exercise  of 

care  to  prevent  injury  from  it  ought  to  relieve  him  from 
x>n8ibility.  He  could  not  be  heard  to  say  that  the  limit  of 
obligation  was  fixed  by  and  as  narrow  as  the  boundaries 
his  land. 

k.  failure  under  such  circumstances  to  follow  the  fire  across 
I  lind  between  him  and  his  neighbor^  and  to  extinguish  it 
enever  he  could,  could  not  be  said  to  be  only  the  neglect  of 
ocial  duty. 

Lf  this  be  true  as  to  an  individual  who  in  the  exercise  of 
)  highest  care  has  kindled  a  fire  on  his  own  land  for  a  lawful 
iTpose,  and  who  has  no  suspicion  that  thereby  his  neighbor's 
operty  is  imperiled,  what  must  be  the  rule  with  a  railway 
mpany  claiming,  as  all  do,  that  the  business  it  is  conducting 
neceBsarily,  when  conducted  with  the  utmost  care,  attended 
ith  danger  to  property  along  its  line  ? 
The  very  groundwork  on  which  the  two  charges  given  by 
ke  court,  and  together  before  quoted,  stand,  is,  that,  to  conduct 
le  business  of  such  companies  successfully,  they  must  use 
re  in  engines,  from  which,  with  the  use  of  the  highest  care^ 
re  will  sometimes  escape,  and  property  through  this  be  de- 
laroyed. 

The  cases  show  that  it  is  not  important  whether  the  origin 
{  a  fire  be  in  negligence,  and  that  liability  exists  on  the 
round  that  the  failure  to  use  proper  care  to  prevent  the 
pread  of  fire  lawfully  kindled  is  negligence  as  clearly  as  i& 
in  originally  unlawful  kindling  from  which  injury  to  another 
lesults. 

The  kindling  of  a  fire  by  the  escape  of  sparks  or  coals  from 
in  engine  when  the  utmost  care  has  been  used  to  prevent  their 
escape,  and  to  prevent  their  kindling  when  they  do  escape^ 
whether  the  fire  arise  on  the  company's  right  of  way  or  on 
contiguous  lands,  cannot  be  more  lawful,  or  the  obligation  to 
extinguish  less,  than  is  it  when  done  by  an  individual  on  his 
own  land;  and  it  cannot  be  said,  without  doing  violence  to  rea- 
son and  right,  that  as  high  an  obligation  does  not  rest  on  a 
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raflway  company  to  extinguish  a  fire,  when  kindled  under  such 
circnmstances,  as  rests  on  the  owner  of  land  when  fire  lawfully 
kindled  by  him  spreads. 

The  kindling  in  the  one  case  is  absolutely  lawful,  while  in 
ihe  other  it  is  lawful  by  permission,  if  due  care  be  used  to 
control  it,  on  the  theory  that  engines  on  railways  cannot  be 
operated  successfully  without  some  danger  of  scattering  fire. 

Without  entering  into  any  discussion  as  to  the  degree  of  care 
a  railway  company  should  use  to  extinguish  a  fire  caused  by 
the  escape  of  fire  from  its  engines,  we  feel  constrained  to  hold 
that  the  duty  does  exist,  however  careful  such  companies  may 
be  to  prevent  the  escape  of  fire  from  their  engines,  and  thai  the 
failure  to  exercise  such  care  as  the  circumstances  of  a  given 
case  would  indicate  to  a  prudent  man  was  proper  will  give 
cause  of  action  for  an  injury  resulting. 

Some  of  the  courts  to  whose  decisions  we  have  referred  have 
held  that  specific  acts  of  diligence  were  or  were  not  required, 
but  we  are  of  the  opinion  that  whether  due  diligence  has  been 
used  in  a  given  case  is  a  question  of  fact  to  be  passed  upon 
by  the  court  or  jury  trying  a  cause,  when  there  is  evidence  on 
which  such  an  issue  fairly  arises. 

We  are  of  opinion,  however,  looking  to  the  evidence,  that 
the  charge  would  have  authorised  a  verdict  in  favor  of  appel- 
lees for  the  failure  of  appellants'  servants  to  do  what,  under 
the  evidence,  there  is  no  reason  to  believe  they  could  have 
done. 

The  charge  was  evidently  drawn  with  reference  to  the  posi- 
tion of  employees  of  appellant  to  the  fire  at  the  time  it  com- 
menced, and  not  with  reference  to  the  general  duty  of  appellant; 
and  the  appellee,  with  a  knowledge  of  their  position  and  of 
the  surroundings  which  tended  to  spread  the  fire  rapidly, 
which  he  obtained  from  the  other  testimony,  was  evidently  of 
opinion  that  the  employees' could  not  have  arrested  the  spread 
of  the  fire,  and  such  was  the  general  tenor  of  the  testimony. 

A  charge  should  not  be  given  when  there  is  not  sufficient 
evidence  fairly  to  raise  an  issue  of  fact  to  which  it  relates;  for 
the  giving  of  a  charge  under  such  circumstances  induces  a 
jury  to  believe  that  in  the  opinion  of  the  court  there  is  sueh . 
evidence. 

It  may  be  that  the  finding  of  the  jury  would  have  been  the 
same  had  the  charge  complained  of  not  been  given;  but  this 
we  cannot  know,  and  because  the  court  gave  it^  ihe  judgment 
will  be  reversed,  and  the  cause  remanded. 
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In  Ml890uri  PadJU  Ity  Co.  r.  Ihnaldwn,  73  Tex.  124,  the  action  was  based 
■poa  the  Mune  grounds,  and  the  facts  involved  were  the  same  as  in  the  prin* 
cipal  ease.  The  company  relied  npon  the  defense  that  it  need  the  most  ap* 
proTod  appliances  to  prevent  fires,  and  employed  the  most  skillfnl  senranta. 
At  the  trial,  a  witness,  after  testifying  to  these  facts,  stated,  over  the  objeo> 
ticvn  of  the  company,  that  there  was  a  fire  at  a  place  named  Dickinson  on  or 
About  the  same  day,  and  that  fires  at  or  near  that  place  were  of  frequent  oo- 
eoirenoe.  The  witness  then  testified  that  the  fire  at  Dickinson  had  its  ori- 
gin in  sparks  escaping  from  one  of  the  company's  locomotives,  though  not 
from  the  one  from  which  it  was  claimed  the  fire  in  question  originated.  The 
court  holds  that  this  evidence,  in  so  far  as  it  had  a  tendency  to  rebut  the  de- 
fense set  up  by  the  company,  was  admissible,  but  such  of  the  evidence  aa 
referred  to  fires  generally,  not  shown  to  have  started  soon  after  the  oom« 
p«ny's  engines  passed,  or  to  have  resulted  from  the  escape  of  fire  from  suoh 
engines,  was  irrelevant^  and  should  have  been  excluded.  The  evidence  waa 
clear  that  the  fire  in  question  had  its  origin  in  sparks  escaping  from  a  certain 
engine  on  the  company's  road,  but  was  conflicting  as  to  whether  this  engine 
was  equipped  with  complete  and  perfect  appliances  to  prevent  the  escape  of 
fire,  with  competent  and  careful  men,  and  whether  the  roadway  was  free 
fr>m  combustible  matter;  and  the  court  held  that  ^he  issue  of  negligence  in 
the  company  in  causing  the  fire  should  have  been  submitted  to  the  jury. 
The  evidence  on  the  question  whether  the  employees  of  the  company  could 
have  extingraished  the  fire  was,  that  two  of  its  section-hands  were  at  work 
mi  the  line  of  the  road  about  half  a  mile  from  the  place  where  the  fire  began; 
that  it  spread  rapidly,  was  in  high  grass,  and  that  the  company  was  unable 
to  extinguish  it;  that  the  section-foreman  was  one  of  the  irien  nearest  the  fire 
when  it  started,  and  that  he  ti'ied  to  extinguish  it;  that  the  road-master 
passing  on  a  train  when  he  discovered  the  fire,  and  gave  orders  to  the 

;tion -foreman  to  extinguish  it,  if  possible.  On  this  evidence,  the  following 
charges  given  by  the  court  were  complained  of:  — 

"  If  yon  believe,  from  the  evidence,  that  the  defendant  company's  engine 
or  appliances  set  fire  to  the  grass,  and  was  thus  communicated  to  and  de« 
•troyed  plaintiff's  property,  and  that  the  employees  of  defendant  were  guUty 
of  negligence  in  not  extinguishing  the  fire,  then  the  plaintiff  would  be  enti- 
tled to  recover  his  damages  from  the  defendant  company. 

"In  determining  whether  or  not  the  employees  of  defendant  were  guilty 
of  negligence  in  not  extinguishing  the  fire,  you  must  look  to  all  the  facts  and 
circumstances  to  determine  whether  or  not  they  were  guilty  of  nef^ligence  in 
not  extinguishing  the  fire,  and  whether  they  could  have  extinguished  the  fire 
bat  for  their  negligence. 

"Negligence  on  part  of  the  employees  of  defendant  who  were  not  on  the 
trains  is  the  absence  of  such  care  and  prudence  as  persons  of  ordinary  care 
would  have  observed  under  similar  circumstances." 

In  passing  upon  the  correctness  of  these  charges  the  court  said:-» 

**  It  will  be  obeerved  that  these  charges  do  not  relate  to  the  general  duty 
el  m  railway  company  to  extinguish  a  fire  originating  from  sparks  or  coals 
eaoaped  from  an  engine,  and  to  its  liability  for  the  failure  to  use  due  care  in 
tiiis  respect^  but  to  the  liability  of  the  company  on  account  of  the  failure  of 
■ome  of  its  servants  to  extinguish  the  fire,  if  they  could  have  done  so  by  the 
eseroise  of  that  degree  of  care  persons  of  ordinary  pmdence  would  have  ob- 
red  under  like  oiroamstanoes. 

'The  first  and  second  paragraphs  of  the  charge  complained  of  were  oor- 
«wt^  and  the  third,  in  so  far  as  it  defined  negligence  of  appellant's  serraati 
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Bot  OB  inlnt,  wm  correct;  aad  if  applied  to  those  on  trains  wenid  not  hvm 
been  efroneou,  their  dntiet  to  the  poblic  being  always  considered;  bmt  ns  te 
the  last  the  charge  was  silent. 

''The  court  probably  intended  to  ezdnde  ^e  idea  that  a^ellant  woold  be 
liable  for  the  f ailnre  of  its  servants  engaged  in  operating  trains  to  extingnisb 
the  fire,  and  if  the  charge  was  so  nnderstood,  appellant  has  no  gnmnd  to 
complain  of  the  form  of  the  charge;  but  we  are  of  the  opinion  that  tha  eri- 
denoe  did  not  justify  a  charge  which  permitted  the  jnry  to  find  that  appellant 
was  goilty  of  negligence  in  that  its  servants  not  on  trains  did  not  extingnisb 
the  fire.** 

On  the  qnestion  of  the  dnty  of  a  railroad  company  to  extinguish  fires.  Inw- 
fnlly  kindled  by  escaping  sparks  from  its  locomotives,  without  negligence, 
and  its  liability  for  failure  to  use  reasonable  and  ordinary  care  in  so  doinib 
the  principal  case  was  followed  and  approved;  but  for  the  reasons  givein,  the 
judgment  in  the  case,  which  was  for  plaintiff  below,  was  reversed. 

Review  ov  Evidknob  by  the  Appellate  Court.  —The  general  mle  ia» 
that  the  appellate  court  will  not  review  the  findings  of  the  jury,  or  of  ihm 
court  acting  as  a  jury,  when  such  findings  are  based  upon  oonflicting  evidence: 
Peacock  V.  Boyle,  41  Kan.  492;  Gray  v.  Wittder,  77  Cal.  525;  Bemheim  v. 
Ckneial,  76  Id.  567;  Iron  ML  Bank  v.  Armelrong,  92  Ma  265;  Wettem  He 
B.  B.  V.  MaihiB,  77  Ga.  488;   Paden  v.  Bellman,  87  Ala.  575;  Belhnm  v. 
Ofxufca,  78  CaL  380;  Comptoir  D'BacompU  de  Park  v.  DrtAack,  78  Id.  15; 
Bapid  T.  B'y  Co.  v.  Fox,  41  Ejin.  715;  Dayton  v.  Dayton^  68  Mich.  437;  UO- 
man  v.  McCormkk,  12  Cal.  503;  Park  Co,  v.  Jefferson  Co.,  12  CoL  585;  Har^ 
vey  T.  Ouiraud,  12  Id.  588;  Lutke  v.  Lu^te,  12  Id.  429;  Syheater  v.  Blanfy,  12 
Id.  206;  Mohan  v.  Wood,  79  Cal.  258;  Wol/y.  Brass,  72  Tex.  133;  Dalke^Y. 
BenneUj  77  Iowa,  140;  Angel  v.  Bilby,  25  Neb.  595;  Barnumv.  Bridges,  81 
CaL  604;  Harris  v.  Frank,  81  Id.  280;  Railway  v.  Combs,  51  Ark.  324;  for 
the  weight  of  evidence  is  not  for  the  appellate  court  to  determine:  Joseph  v. 
Kronenberger,    120  Ind.   495;   Bamiltoii  v.   Hawley,    120  Id.  502;  Bund  v. 
Sprague,  117  Id.  456;  Atchison  etc.  R,  B  Co.  v.  Schneider,  127  IlL  145;  Dur- 
reU  V.  Hart,  25  Neb.  610;  Stephenson  v.  Ravenserqft,  25  Id.  678;  and  if  there 
is  any  evidence  to  sustain  the  findings  of  the  lower  courts  they  will  not  be 
disturbed  on  appeal:  In  re  Rose,  80  Cal.  167.    In  California,  on  an  appeal 
from  a  judgment  not  taken  within  sixty  days  after  the  rendition  thereof 
there  can  be  no  review  of  the  evidence:  McOrath  v.  Hyde,  81  Id.  38;  Oreen. 
wood  V.  Adams,  80  Id.  75;  Turner  v.  Reynolds,  81  Id.  214;  and  never  cau  the 
evidence  in  a  civil  case  be  reviewed  on  appeal  where  there  is  no  specification 
in  the  transcript  raising  the  question:  Belcher  v.  Murphy,  81  Id.  40.    But  in 
the  absence  of  any  evidence  to  sustain  a  verdict,  a  judgment  rendered  thereon 
should  be  reversed:  Woodrt^  r.  White,  25  Neb.  745;  so  where  the  verdict  is 
beyond  qnestion  against  the  evidence,  a  new  trial  should  be  granted:  Rcberts 
V.  Crowley,  81  Ga.  429;  Miller  v.  White,  23  Fla.  301;  HouU  v.  Baldwin,  '78 
Cal.  410. 

Railroads — Lxabilitt  tor  Fire:  See  Metsgar  v.  Chicago  etc  R'y  Co.,  76 
Iowa,  387;  14  Am.  St  Rep.  224,  and  note;  Laird  v.  Baiiroad,  62  N.  H.  254; 
13  Am.  St.  Rep.  564,  and  note;  Union  Pac  R'y  Co.  v.  De  Busk,  12  CoL  294; 
13  Am.  St  Rep.  221,  and  note;  Oulf  etc,  B^y  Co.  v.  Benson,  69  Tex.  407;  5 
Am.  St  Rep.  74,  and  note;  extended  note  to  Burroughs  v.  Bousatome  B  & 
Co.,  88  Am.  Dec.  70-79. 

PnAonoB  —  Instructions.  —  It  is  proper  for  the  court  to  refuse  instno> 
tiona,  though  abstractly  correct,  which  do  not  apply  to  any  theory  of  the 
as  established  by  the  evidence:  Stumors  v.  Shaw,  68  Md.  11;  6  Am.  Sib 
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B«p.  412;  JhtmnUlM  etc  R.  R.  Co.  ▼.  OuyUmy  115  Ind.  450;  7  Am.  St  Rep. 
458;'  TMeif  t.  Enter^rine  etc  Co.,  127  lU.  458;  Kiruley  v.  J/br«s,  40  Kan.  577; 
Mmer  r.  Vtdder,  66  Mich.  101;  In  re  BrUwalter,  72  CaL  107;  State  r.  Sim- 
geriamd,  19  Nev.  135;  NiarUk  Coal  Co.  t.  Leonard,  126  HL  216;  Merdtanie* 
«fe.  Ooi  ▼.  Bloek,  86  Tenn.  392;  6  Am.  St  Rep.  847:  Beaao  r.  Southworth,  71 
Tex.  766;  10  Am.  St  Rep.  814;  PeopU  ▼.  Lung  Yum  Own,  77  CaL  636;  Furr 
w.  Bddkmm,  80  Oa.  661;  oases  ooUeoted  in  note  to  Farieh  t.  R^le,  62  Am. 
Dml  686L 


Oalybston,  Harrisburg,  and  San  Antonio  Rail- 
way Company  v.  Garrett, 

[7S  Tkxas,  262.] 

IfinxB  AHD  SxRYANT  —  DuTT  TO  FuRNisH  Safe  Maohinbbt. — Thoagh 
a  railway  company  need  not  famish  its  employee  with  the  best  and 
meet  improyed  machinery,  still  it  mast  use  reasonable  oare  in  famish- 
ing him  with  saoh  as  is  reasoaably  safe,  suitable,  and  adapted  to  the 
work  to  be  performed.  If  the  company,  by  neglij^euoe,  fails  to  furnish 
snch  machinery  and  appliances,  by  reason  of  which  the  employee,  in  the 
discharge  of  his  duty,  ignorant  of  defects  therein,  and  not  chargeable 
with  notice,  actual  or  constructive,  thereof,  and  exercising  ordinary 
care,  is  injured,  the  company  is  liable  in  damages. 

IIastkb  and  Servant  —  Duty  to  Warn  Employkb  of  DBFEcrivs  Ma- 
OHINBRT.  —  When  a  railway  employee  does  not  know  of  a  defect  in 
machinery  furnished  him  by  the  company,  and  could  not  have  ascer- 
tained it  by  the  use  of  ordinary  care,  while  the  company  does  know  of 
it»  or  is,  under  the  circumstances,  chargeable  with  such  knowledge,  it  is 
bound  to  warn  the  employee,  or  respond  in  damages  if  he  is  injureiL 

Master  and  Servant  —  Dutt  to  Warn  Employes  of  DBFBcrivB  Ma- 
OHiNBRT  OR  Un  USUAL  RidK.  — A  railway  employee  has  a  right  to  as- 
same  that  the  machinery  furnished  him  by  the  company  is  safe,  suitable, 
and  adapts  to  the  service  in  which  it  and  he  are  employed.  He  as- 
sumea  only  the  risks  ordinarily  incident  to  his  employment,  and  such  as 
hm  knows  to  exist,  or  may  know  by  the  exercise  of  ordinary  care;  and 
if  a. defect  in  the  machinery  or  an  uncommon  risk  exists,  known  to  the 
company,  but  not  known  to  him  by  the  exercise  of  ordinary  care,  and 
of  Whidi  he  is  not  warned,  the  company  must  respond  in  damages,  in 
oase  of  injury  to  him  through  such  defect  or  risk. 

Afpbal  from  a  judgment  for  three  thousand  five  hundred 
dollars  in  &vor  of  the  appellee,  as  damages  for  personal  inju- 
ries,  in  having  three  fingers  crushed,  while  in  the  employ  of 
Che  appellant,  under  the  circumstances  detailed  in  the  opin« 
fam. 

W.  N.  ShaWf  for  the  appellant. 

OcldthwtJtiU  and  Ewingj  for  the  appellee. 

CoLLARD,  J.  There  is  an  implied  contract  on  the  part  of  a 
nilway  company  to  furnish  its  employees  reasonably  safe  and 
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•Qitable  macbinaryy — not  the  best  and  moet  improTedi  but 
•uch  as  is  reasonably  safe  and  adapted  to  the  work  to  be  per- 
formed. It  is  bound  to  ordinary  care  in  this  respect:  Beach 
on  Contribntory  Negligence,  sees.  124, 125. 

If  the  company  by  negligence  fail  to  furnish  such  machinery 
and  appliances,  by  reason  of  which  its  employee,  in  the  dis- 
charge of  his  duty,  ignorant  of  the  defect,  and  not  charge- 
able with  constructive  notice  of  it,  and  at  the  time  exercising 
due  care,  is  injured,  the  company  would  be  liable.  If  the 
employee  does  not  know  of  the  defect,  and  could  not  have 
ascertained  it  by  ordinary  care,  and  the  company  does  know 
of  it,  or  is,  under  the  circumstances,  chargeable  with  such 
knowledge,  it  is  required  to  warn  the  servant:  Authorities  at 
close  of  the  opinion.  The  law  is  the  same  where  there  is  any 
superadded  risk  not  usual  to  the  employment. 

The  plaintiff  was  a  brakeman  on  freight  trains  of  defendant 
had  been  so  six  or  seven  months,  when  he  was  injured  while 
coupling  a  box-car  to  a  locomotive.  He  engaged  to  serve  as 
a  brakeman  on  a  freight  train.  The  locomotive  in  use  at  the 
time  was  intended  for  a  passenger  train,  having  a  coupling 
apparatus  with  an  attachment  commonly  called  a  ^'goose- 
neck/' which,  when  used  on  freight  trains,  was  a  useless 
attachment,  and,  according  to  plaintiff's  evidence,  was  very 
dangerous  to  the  employee  in  the  act  of  coupling.  Defendant 
had  several  of  these  locomotives  equipped  with  this  attach- 
ment on  the  division  of  the  road  where  plaintiff  was  em- 
ployed, and  some  without  it,  provided  with  the  ordinary 
coupling  apparatus  used  on  freight-train  locomotives, — some 
of  defendant's  witnesses  testifying  to  as  many  as  five,  others 
to  only  three,  and  plaintiff*s  witnesses  not  more  than  two, 
with  the  "goose-neck"  appliance  in  operation  at  one  lime  on 
the  division.  And  it  may  be  fairly  deduced  from  #7idence 
offered  by  plaintiff  that  these  appliances  were  broken  off  or 
taken  off  of  all  these  engines  but  one,  the  one  causing  the 
accident,  before  plaintiff  was  hurt.  Plaintiff  himself  swore 
that  he  had  never  before  seen  one  of  these  appliances  on  de- 
fendant's freight-train  locomotives,  was  not  informed  and  did 
not  know  they  were  in  use,  and  while  he  was  in  the  service 
had  always  worked  with  the  ordinary  locomotive  furnished 
with  the  simple  draw-head  coupling  apparatus.  It  was  in 
proof  that  the  coupling  with  the  "goose-neck"  appliance  is  not 
made  in  the  same  way  it  is  without  it. 

Plaintiff  testified  that  he  had  been  working  with  the  usual 
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eDipne,  and  that  this  particular  engine  was  sent  oat  of  the 
rounc^hooBe  without  warning,  and  he,  not  knowing  or  expect* 
ing  it  had  the  ** goose-neck"  attachment,  undertook  to  couple 
it  to  a  box-car  in  the  usual  way,  and  so  got  hurt  as  alleged. 
The  engineer  in  charge  of  the  locomotive  and  the  fireman 
both  swore  they  warned  him  about  the  '*  goose-neck/'  and  the 
engineer  swore  that  he  moved  the  engine  back  within  six 
inches  of  the  box-car,  and  tben  got  off  of  the  engine,  and  went 
around  and  showed  him  how  to  make  the  coupling.  The  con- 
ductor also  testified  to  certain  expressions  of  plaintiff  immedi- 
ately after  he  was  hurt,  tending  to  show  tbat  he  was  not  look- 
ing and  attending  to  his  business,  or  exercising  any  care  at 
the  time  he  was  hurt.  Plaintiff,  in  his  testimony,  denies  the 
statements  of  the  fireman,  engineer,  and  conductor.  The 
jury,  as  was  their  privilege,  believed  the  testimony  of  plain- 
tiff! Under  the  evidence  adduced  by  plaintiff,  we  cannot  say 
the  verdict  of  the  jury  is  so  clearly  wrong  as  to  authorize  us 
to  set  it  aside.  There  is  evidence  tending  to  show  tbat  de- 
fendant was  negligent  in  using  the  McQueen  engines  in  its 
train  service,  and  in  doing  so,  without  warning  plaintiff  of  the 
increased  hazard  of  his  employment,  it  violated  its  implied 
obligation  to  him.  He  was  warranted  in  acting  under  the 
assumption  that  tbe  machinery  was  safe,  and  was  adapted  to 
the  service  in  which  it  and  be  were  employed.  He  bad  the 
right  to  expect  that  the  machinery  was  safe  and  suitable.  He 
assumed  the  risks  ordinarily  incident  to  such  employment, 
and  such  otber  only  as  he  knew  existed,  or  might  have  known 
by  ordinary  care:  Oalveston  etc.  Ry  Co,  v.  Drew^  59  Tex.  10; 
46  Am.  Bep.  261. 

Plaintiff's  evidence  shows  that  there  was  unusual  risk  not 
common  in  such  employment;  that  he  was  not  warned  of  it, 
did  not  know  it,  and  that  he  had  been  working  the  whole  time 
of  his  employment  with  the  ordinary  train-engine;  from  which 
the  jury  may  have  concluded  that  he  was  not  chargeable  with 
knowledge  of  the  defect  for  the  want  of  the  exercise  of  ordi- 
nary care;  it  was  also  clear  tbat  defendant  did  know  of  the 
dangerous  character  of  these  engines.  All  these  questions 
were  submitted  to  the  jury  by  clear  and  appropriate  charges; 
the  law  of  the  case  and  the  verdict  was  for  plaintiff,  and  we 
do  not  think  it  ought  to  be  set  aside. 

There  were  more  witnesses  against  than  for  plaintiff's  case, 
on  the  vital  point  of  his  knowledge  of  the  defect  in  the  cou- 
pling apparatus,  and  there  was  a  serious  conflict  in  the  evidence 
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«8  to  plaintiflf's  opportunities  and  means  of  informatioa,  bf 
whioh  it  was  attempted  to  show,  on  defendant's  aide,  that 
plaintiff  had  constructive  notice  of  the  condition  of  the  engine; 
that  he  ought  to  have  known  it,  and  could  have  done  so  by  the 
exercise  of  reasonable  care;  but  the  jury  solved  all  these  con- 
flicts in  favor  of  plaintiff,  accepting  his  testimony,  and  reject- 
ing that  of  defendant 

The  law  of  the  case  was  correctly  given  in  the  charge  of  the 
•court,  and  we  are  of  opinion  the  judgment  of  the  court  belov 
ehoold  be  afiSrmed.  See  Missouri  Pac.  JPy  Co.  t.  Samen^  71 
Tex.  700;  Missouri  Pac.  R'y  Co.  v.  CaUbreath,  66  Id.  528; 
Houston  etc.  iJ'y  v.  Fowler,  56  Id.  452;  1.  &  O.  N.  Ry  Co.  v. 
Hester,  64  Id.  401;  Shearman  and  Redfield  on  N^ligence, 
«ecs.  92-97;  Beach  on  Contributory  Negligence,  sees.  13&-137 
•et  seq.,  including  140. 

MisTBR  AVD  SsBVART.  —  It  li  the  duty  of  a  master  to  fumidi  nfo  n»- 
•ohinery  and  appliances  for  his  servants:  Simthem  K.  Ity  Gb.  t.  Croktr^  41 
Kan.  747;  13  Am.  St.  Rep.  320,  and  note;  Qr^n  y.  Bottkm  etc  B.  R.  Osl.  148 
Mass.  143;  12  Am.  St.  Rep.  626;  bat  he  is  not  required  to  famish  the  safest 
and  best  machinery  and  appliances  that  can  possibly  be  obtained:  Note  ts 
Bumell  V,  iaconkt  Mfg.  (To.,  77  Am.  Dec.  222;  note  to  Sweeney  v.  BerSm  He. 
Co.,  54  >m  Rep.  726 et  seq.;  Lehigh  Coal  Co.  v.  iTdyei,  128  Pa.  St.  SSMf 
ante  p.  680,  and  note.  Compare  note  to  Rogere  y.  Ludlow  Mfg.Ca.9  69  Am. 
Rep.  7&-79. 

Master  and  Ssrvaht.  —  As  to  what  risks  are  ordinarily  assamed  by  * 
seryant,  see  M(^gee  y.  North  P.  O,  R.  R.  Co.^  78  GsL  430;  12  Aol  8t^  R«(l 
69,  and  particularly  cases  cited  in  note  75. 

Mastbr  and  Sbbvant.  —  A  servant  has  the  right  to  assume  that  all  things 
furnished  him  by  his  master  are  fit  for  the  use  he  is  directed  to  make  of  tfaea: 
Magee  v.  North  P.  C.  R.  R.  Co,,  78  Cal.  430;  12  Am.  St.  Rep.  60.  And  a  ssr- 
yant  does  not  assume  peril  from  dangerous  machines,  unless  he  knows  lbs 
danger,  or  by  ordinary  obseryation  ought  to  know  it:  8eamiom  t.  Boekm  eik 
R.  R.  Co.,  147  Mass.  484;  9  Am.  St.  Rep.  733,  and  note. 

Mabtbr  akd  SKRyANT.  —  Master  most  inform  his  seryant  as  to  any  la- 
oreased  danger  or  hanrd  created  by  him  in  a  change  of  machinery  or 
LottiniUe  etc.  JTy  Co.  y.  Wriahk  116  Ind.  378;  7  Am.  St.  Rep^  488: 
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[7B  TmXAB,  81LI 
OdHMOK  CaBBISBS^DuTT  AS  TO  PASSCNGKRS  AT  InTBRMXPIATB  STATXOnL 

—  Wher«  a  railroad  company  oontractv  with  a  passooger  to  carry  him  to 
his  point  of  destination,  he  ii  not  expected  to  leave  the  can  at  interme- 
diate stationa,  and  the  company  does  not  engage  to  afford  him  opporta* 
nity  to  do  80,  except  at  the  nsnal  places  for  refreshments. 
Oumoir  Carriebs— DuTT  to  THRoaoH-PAssENQERs  AT  Wat-statiohs. — 
A  throagh-psssenger  has  no  right  to  leave  the  cars  at  a  way -station  where 
refreshments  are  not  served,  and  if  he  asks  the  conductor  how  long  the 
train  will  stop  at  such  station,  the  latter  is  not  presumed  to  know  that 
H  is  the  desire  of  the  inquirer  to  alight  and  consume  the  time  of  the  stop 
on  business  away  from  the  cars;  and,  in  such  case,  the  answer  given  by 
the  conductor  neither  iucreases  nor  diminishes  the  duty  or  liability  of  the 
company  to  the  passenger.  If  injury  results  from  reliance  upon  the  an- 
swer made  by  the  conductor,  the  passenger  cannot  recover. 

HbOUOERCB  IB  NOT  PRESUMED  AOAIXBT  PLAINTDT;  but  wheu  his  OWU  OVi* 

dence  tends  to  create  such  presumption,  he  must  rebut  it  by  sufficient 
proof  to  produce  belief  in  the  minds  of  the  jury  that  negligence  on  hii 
part  did  not  in  fact  exist. 

Baker^  BottSf  and  Baher^  for  the  appellant. 
Abercrombie  and  Randolph^  for  the  appellee. 

Gaines,  A.  J.  The  appellee  brought  this  suit  against  appel- 
lant to  recover  damages  for  a  personal  injury.  The  case  made 
by  his  own  testimony  was,  that  he  purchased  a  ticket  and  took 
passage  from  Trinity  Station  to  Conroe  on  a  train  upon  a  rail- 
road  then  operated  by  the  appellant  company;  that  just  as  the 
arrival  at  Dodge,  an  intermediate  station,  was  announced,  he 
asked  the  conductor  how  long  the  train  would  stop  at  that  sta- 
tion, and  was  answered  that  it  would  stop  five  minutes.  Upon 
the  arrival  at  that  station  he  left  the  cars  to  inquire  for  a  let- 
ter, and  he  had  gone  but  a  few  steps  when  he  saw  the  post- 
master and  called  him  and  made  the  inquiry,  and  received 
the  answer  that  there  was  none  for  him.  About  that  time  he 
heard  the  train  start,  and  ran  to  get  aboard.  He  reached  it 
about  midway  of  the  rear  coach,  and  as  it  passed  he  seized  the 
hand-rail  of  the  rear  end  of  the  car,  and  thereupon  the  train 
seemed  to  give  a  jerk,  and  threw  him  upon  the  track,  and  in- 
jured him.  The  conductor  of  the  train  testified  that  he  did 
not  tell  plaintiff  that  the  train  would  stop  five  minutes  at  the 
station,  and  that  he  knew  nothing  of  his  leaving  the  train. 
The  engineer  testified,  also,  that  he  had  no  knowledge  of  the 
latter  fact. 

The  court  charged  the  jury,  in  effect,  that  if  the  condactor 
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told  the  plaintiff  that  the  train  would  stop  five  mintiteB  at 
Dodge,  and  then  moved  the  train  before  the  time  had  elapsed, 
this  was  negligence  on  part  of  the  company,  and  refused  an  in* 
struction  asked  bj  the  defendant  to  the  effect  that  the  jury,  m 
arriving  at  their  verdict,  should  not  take  into  consideration 
any  testimony  tending  to  show  that  plaintiff  asked  the  conduc- 
tor how  long  the  train  would  stop  at  Dodge,  or  the  conductor's 
reply  that  it  would  stop  five  minutes.  The  giving  of  the  for- 
mer and  the  refusal  of  the  latter  charge  are  complained  of  in 
separate  assignments  of  error.  If  the  plaintiff  had  made 
known  to  the  conductor  his  desire  to  stop  at  the  station,  and 
the  conductor  had  expressly  or  impliedly  promised  him  to 
wait  five  minutes,  or  if  the  conductor,  upon  his  asking  the 
question,  told  him  that  the  train  would  stop  a  designated  time, 
and  the  conductor  subsequently  knew  that  he  had  left  the 
train  and  moved  it  without  giving  him  time  to  re*enter  the  car, 
the  plaintiff  would  have  had  a  different  case, — one,  however, 
which  we  do  not  feel  called  upon  to  determine  on  this  appeal, 
and  upon  which  we  express  no  opinion. 

The  contract  of  a  railroad  company  with  a  passenger  is  to 
carry  him  to  his  point  of  destination.  He  is  not  expected  to 
leave  the  cars  at  intermediate  stations,  and  the  carrier  does 
not  engage  to  afford  him  an  opportunity  to  do  so  except  at  the 
usual  stopping-places  for  refreshments. 

It  follows,  we  think,  that  when  a  conductor  is  merely  asked 
how  long  a  train  will  stop  at  a  certain  station,  he  is  not  pre- 
sumed to  know  that  it  is  the  desire  of  the  inquirer  to  alight 
and  to  consume  the  time  of  the  halt  on  business  away  from 
the  cars.  Such  questions  are  frequently  asked  by  passengers 
from  idle  curiosity  or  other  motives,  and  it  would  be  unreason- 
able to  hold  that,  by  answering  them,  the  conductor  assumes 
for  the  company  the  obligation  to  watch  the  movements  of  the 
passenger,  or  unnecessarily  delay  the  train  in  accordance  with 
the  answer.  We  think  the  obligation  of  the  defendant  waa 
neither  increased  nor  diminished  by  the  conductor's  answer  in 
this  case,  if  he  made  the  answer,  and  that  the  court  erred  in 
holding  to  the  contrary. 

According  to  the  rule  announced  by  this  court  in  the  case  of 
Dallas  &  W.  R'y  Co.  v.  Spicker,  61  Tex.  427,  48  Am.  Rep.  297, 
the  court  also  erred  in  its  charge  as  to  the  burden  of  proof  of 
contributory  negligence,  '*  When  the  plaintiff's  own  case 
shows  a  suspicion  of  negligence,  then  he  must  clear  off  such 
suspicion":  Id.     The  law  will  not  presume  that  a  plaintiff 
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lias  been  negligent  in  the  absence  of  some  evidence  tending  U> 
show  it;  bat  when  his  evidence  tends  to  create  the  presump^ 
tion,  then  he  mast  rebut  the  presumption  by  sufficient  proof 
to  produce  a  belief  in  the  minds  of  the  jury  that  negligence  oa- 
ins  part  did  not  in  fact  exist. 

On  account  of  the  errors  pointed  oat|  the  judgment  is 
versed,  and  the  cause  remanded. 


Oauusss  ov  PiiasBVGSBS. — A  passenger  most  inform  himself  before- 
taking  passage  on  a  railroad  train,  when,  where,  and  how  he  can  go  or  sto^ 
According  to  the  regulations  of  the  company:  Ateklaan  etc  B.  B,  Co,  r.  Ckmllili 
S8  Kan.  606;  0  Am.  St.  Rep.  780. 

Carbtwui  or  Passsnokbs — Duty  wtfh  Rbspbot  to  Passenosrs  Alioht«' 
na  AT  Ihtskmsdiatb  Stations.  — A  passenger  leaving  the  train  at  sin  in* 
tennediAte  station  surrenders  for  the  time  being  his  place  and  rights  as  jk 
passenger,  and  aasnmes  responsibility  for  his  movements;  but  he  may  re-ent^^ 
the  train  and  resnme  his  place  and  rights  as  a  passenger:  StcOe  v.  Ora$id  T. 
Ky  Go.,  58  Me.  176;  4  Am.  Rep.  258;  Dt  Bjay  v.  Chicago  etc  Ity  Co.,  41 
Ifinn.  178;  16  Am.  St  Rep.,  But  in  the  case  of  Pareona  y.  New  York  etc 
X.  12.  Col,  113  N.  Y.  355,  10  Am.  St  Rep.  450,  where  a  passenger,  who  had 
not  arrived  at  his  own  station,  temporarily  left  the  train  from  motives  of 
enrioei^  or  business  at  a  regular  station,  it  was  held  that  if  he  intended  to 
return  to  the  train  and  continue  his  journey,  he  stiU  retained  his  character 
as  »  passenger,  and  had  the  right  to  be  protected  by  the  regulations  of  the  car^ 
rier  company  provided  for  the  safety  of  passengers  traveling  upon  its  cars  or 
using  its  station-grounds.  And  it  is  well  settled  that  a  passenger  is  still  en- 
titled to  protection,  as  such,  as  well  when  leaving  and  returning  to  the  vehiolo 
of  transportation  at  intermediate  points  of  the  journey,  for  a  purpose  natnr 
rally  incidental  to  his  passage,  such  as  getting  breakfast,  as  at  any  other  timCTr 
Dodge  t.  Boatan  etc  8.  8.  Co.,  148  Mass.  207;  12  Am.  St.  Rep.  541.  In  the 
case  of  Comnumwealth  v.  Boeton  etc  B.  B.  Co.,  129  Mass.  500,  37  Am.  Rep. 
382,  where  a  train  had  overshot  the  regular  station,  and  a  passenger  for  snob 
station  got  off  while  the  train  was  still  running,  and  was  killed  by  another 
train  while  making  his  way  back  to  the  station,  it  was  held  that  the  oompaiiy 
not  Uable,  as  he  had  oeased  to  be  a  passenger:  See  note  to  thii  oase^  37 
Rep.  384-387. 

NaouomoB — Bubdiv  ov  Pboov.  —  As  to  the  burden  of  proof  respecting: 
aegligenoe  when  a  psasenger  Is  injnrsdi  Note  to  Fcuriak  ▼•  Meiffie, 
Dsa  079slse%. 
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Gulf,  Colorado,  and  Santa  Fb  Railway  Com- 
pany V.  Nbwell. 

r7S  Texas,  SM.1 

RAILEOASa  ^  PVHGHABB  OF   OnB    BT  AnOTHXB    DOBS    HOT  WOBX    GoiOOU- 

DATION.  —  A  porohaaa  at  sheriff's  sale  of  ons  railroad  franchiss  and 
corporate  property  by  another  railroad  compaoy  does  not  destroy  tiis 
corporate  existence  of  the  former.  That  existence  oontinnes  as  before, 
neither  enlarged  nor  restricted.  The  purchaser  takes  the  property  freed 
from  liability  for  existing  debts  not  secored  by  prior  liens  and  from  sU 
obligations  strictly  personal  in  character. 

Railroads  —  Purchask  dobs  not  Create  Consolidation. — OwQershipbj 
purchase  of  one  railroad  by  another  railroad  company  will  not  alone 
operate  a  consolidation  of  the  two  without  the  consent  of  the  state. 
This  consent  will  not  be  implied,  nor  can  it  be  effectual  without  the  eon- 
sent  of  the  stockholders  of  the  companies  to  be  consolidated. 

Railroads  —  Ownership  —  Duty  to  Public.  — A  railway,  no  matter  wfae 
owns  it,  is  charged  with  every  duty  and  obligation  to  the  public  im- 
posed upon  it  by  its  charter  and  the  nature  of  its  business,  and  from 
them  it  cannot  escape  without  legislative  permission,  so  long  as  its 
porate  existence  continues,  no  matter  if  ft  is  leased  or  otherwise 
trolled  and  operated  by  another  person  or  corporation. 

Raileoads — OwNBRSHip —  DuTixs  TO  PaBLic.  —  When  a  railway  company's 
charter  imposes  upon  it  obligations  and  responsibilities  continuons  in 
their  nature,  in  the  discharge  of  which  individuals,  as  distinguished 
from  the  public,  have  an  interest,  such  duties  and  obligations  rest  upon 
it  in  the  hands  of  whomsoever  may  become  the  owner  of  its  property  and 
franchise,  and  such  subsequent  owner  is  bound  by  any  coveuant  running 
with  the  property  purchased. 

Railroad — Riohts  of  Purchaser  under  Execution.  — A  person  or  cor- 
poration who  acquires  the  property  and  franchise  of  a  railway  corpofa- 
tion  through  sale  under  execution  takes  them  freed  from  all  lubility  for 
former  indebtedness  not  secured  by  prior  lien,  and  from  all  mere  per- 
sonal obligations  assumed  by  the  former  owner. 

Railroads — Purchase  under  Execution  —  Consolidation — Estofpbl 
—  Purchase  of  the  property  and  franchise  of  one  railway  under  execa* 
tion  by  another  railway  company  does  not  of  itself  work  a  consolidation 
of  the  two  companies,  nor  is  the  purchaser  estopped  from  denying  the 
fact  of  consolidation. 

/.  W,  Terry f  for  the  appellant. 
W,  P.  McCombf  for  the  appellee. 

Stayton,  C.  J.  Appellee  brought  this  action  against  the 
Gulf,  Colorado,  and  Santa  F^  Railway  Company  to  reoover 
damages  for  the  breach  of  a  contract  which  he  alleges  the 
Central  and  Montgomery  Railway  Company  made  with  him 
and  other  residents  of  the  town  of  Montgomery  in  the  year 
1879. 

He  alleged  that  this  contract  was  evidenced  by  a  snbscrip- 
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UoQ  list,  the  caption  of  which  provided  that,  in  consideratioD 
Xhe  subscribers  would  pay  the  sums  each  subscribed,  the 
Central  and  Montgomery  Railway  Company  would  eetablishy 
build,  and  maintain  permanently  its  depot  at  some  point 
^within  One  thousand  yards  of  the  court-house  in  the  town  of 
Montgomery;  and  that  he  subscribed  and  paid  to  the  railway 
company  the  sum  of  one  hundred  dollars. 

He  further  alleged  that,in  compliance  with  this  contract^ 
the  Central  and  Montgomery  Railway  Company,  in  the  year 
1879,  did  construct  and  maintain  its  depot  within  the  named 
distance  from  the  court-house,  where  it  remained  until  about 
September,  1885;  but  that,  about  the  month  of  June,  1882, 
the  Central  and  Montgomery  Railway  Company  ceased  to 
control  and  operate  its  railway,  and  to  exercise  its  rights  and 
franchises,  which  passed  into  the  possession  and  coiitrol  of 
appellant  under  some  contract,  pretended  purchase,  or  by 
usurpation,  and  that  since  that  date,  appellant  has  continu* 
ously  managed  and  controlled  the  railroad  property  and  fraa* 
chises  of  the  other  railway  company. 

He  further  alleged  that,  about  the  month  of  September, 
1885,  appellant,  in  violation  of  the  contract  between  himself 
and  other  citizens  of  the  town  of  Montgomery  and  the  Cen- 
tral and  Montgomery  Railway  Company,  established  a  depot 
at  a  point  more  than  one  thousand  yards  from  the  court-house 
in  the  town  of  Montgomery,  where  it  has  since  transacted  its 
business,  abandoning  the  depot  formerly  established  and  used; 
that  after  making  the  contract  on  which  he  sues,  he  bought 
property  in  the  town  of  Montgomery,  which  has  been  greatly 
depreciated  in  value  by  the  removal  of  the  depot;  and  for 
damages  thus  sustained,  he  brings  this  action  based  on  the 
contract  before  referred  to. 

There  is  no  averment  that  the  two  railway  companies  have 
been  voluntarily  or  involuntarily  consolidated  or  amalga- 
mated; nor  is  there  any  averment  from  which  this  can  be 
inferred,  or  from  which  it  can  be  inferred  that  the  Central 
and  Montgomery  Railway  Company  is  not  an  existing  corpo- 
ration, clothed  with  all  the  rights,  powers,  and  franchises  it 
ever  possessed. 

Appellant  filed  demurrers  to  the  petition,  which  are  as  fol- 
lows:— 

1.  ^The  defendant  excepts  to  the  plaintiff's  petition,  and 
says  that  it  appears  therefrom  that  the  Central  and  Mont- 
gomery Railway  Company  is  a  proper  and  necessary  party 
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defendant  in  this  case,  and  this  action  ought  not  to  proceed 
without  said  company  is  a  party." 

2.  '*  For  further  exception  to  said  petition,  defendant  says 
that  the  same  states  no  facts  which  show  or  tend  to  show  Uiat 
the  defendant  is  liable  on  the  contract  or  breach  of  dontract 
alleged  to  have  been  made  with  the  Central  and  Montgomery 
Railway  Company." 

These  demurrers  were  overruled,  «nd  this  ruling  is  assigned 
AS.  error. 

Appellant  pleaded  general  denial,  and  by  special  answer 
alleged,  in  substance,  that  for  a  valuable  cotisideration  it  pur- 
'  chased  from  George  Sealy,  who  was  the  sole  stockholder  in  the 
^Central  and  Montgomery  Railway  Company,  all  of  its  bonds 
shaving  been  paid  off  and  destroyed,  the  Central  and  Mont- 
•goniery  railway  free  from  all  debts, — stock,  bonds,  or  otherwise; 
that  upon  the  faith  of  such  purchase  its  officers  took  posses- 
sion of  the  road,  and  operated  the  same  under  color  thereof 
until  September  6,  1887;  that  it  had  no  notice  of  appellee's 
contract,  and  never  in  any  manner  assumed  the  obligations  of 
/the  Central  and  Montgomery  Railway  Company;  that  on  Sep- 
tember 6,  1887,  it  purchased  at  sheriff's  sale,  under  a  valid 
judgment,  execution,  and  levy  (which   are  particularly  de- 
rscribed),  the  entire  road-bed,  track,  franchises,  and  charter  of 
the  Central  and  Montgomery  Railway  Company,  its  right  of 
way,  and  depot-grounds,  being  its  entire  line  from  Navasota  to 
Montgomery,  to  all  of  which,  on  the  same  day,  the  sheriff  exe* 
cuted  and  delivered  to  it  a  deed  in  due  form  of  law;  that  all 
acts  of  its  officers  in  the  premises  down  to  September  6,  1887, 
were  ultra  vires^  and  that  on  that  day  by  said  purchase  and 
•sheriff's  sale  it  acquired  the  property  free  from  all  claims 
against  the  Central  and  Montgomery  Railway  Company  which 
were  not  liens  on  the  same  pri9r  to  the  said  judgment. 

Demurrers  to  the  special  answer  were  sustained,  and  this 
ruling  is  assigned  as  error. 

These  rulings  present  the  main  questions  to  be  determined 
in  the  case. 

If,  giving  to  the  petition  the  broadest  intendments  possible 
under  its  averments,  there  could  be  doubt  as  to  the  true  rela- 
tions between  the  two  railway  companies,  the  answer  would 
have  left  no  ground  for  controversy  as  to  this;  and  if,  looking 
to  the  entire  pleadings  of  both  parties,  admitting  the  averments 
of  both  to  be  true  for  the  purposes  of  the  demurrers,  it  ap> 
^ars  that  the  plaintiff  showed  no  right  to  maintain  this  action 
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against  appellant  on  the  contract  of  the  other  railway  com* 
pany,  then  the  judgment  must  be  reyersed. 

The  relation  of  appellant  to  the  Central  and  Montgomery 
Railway  Company,  under  the  purchase  from  George  Sealy,  was 
considered  in  Gulf  etc.  BUy  Co.  v.  Morris^  67  Tex.  696,  wherein 
it  was  held  that  the  title  to  the  Central  and  Montgomery  rail- 
road  and  its  franchises  did  not  pass  to  appellant  through  that 
transaction,  and  that  its  corporate  existence  continued. 

The  purchase  at  sheriff's  sale,  set  up  in  the  answer,  if  it  be 
conceded  that  appellant  had  power  to  buy,  did  not  destroy  the 
corporate  existence  of  the  Central  and  Montgomery  Railway 
Company,  but  vested  in  appellant  the  franchise  and  corporate 
property  sold,  freed  from  liability  for  existing  debts  not  secured 
by  prior  liens,  and  from  all  obligations  of  that  company  strictly 
personal  in  character. 

The  appellant  at  most  became  the  owner  of  the  corporate 
franchise  of  the  Central  and  Montgomery  Railway  Company 
and  of  the  property  sold,  just  as  would  any  individual  who 
might  have  purchased  at  the  sheriff's  sale. 

Ownership  alone  does  not  operate  a  consolidation;  for  this 
cannot  be  made  without  the  consent  of  the  state,  which  will 
not  be  implied;  nor  can  it  be  made  without  the  consent  of  the 
stockholders  of  the  companies  to  be  consolidated:  Pearce  v. 
Madison  etc.  R.  R.  Co.j  21  How.  442;  State  v.  Bailey^  16  Ind. 
46;  79  Am.  Dec.  405;  Tuttle  v.  Michigan  etc.  R.  R.  Co.,  35  Mich. 
247;  Mowrey  v.  Indianapolis  etc.  R,  R.  Co.y  4  Biss.  78;  SheU 
byville  etc.  Turnpike  Co.  v.  Barnes,  42  Ind.  498;  Bishop  v. 
Brainerdf  28  Conn.  288;  Taylor  on  Corporations,  419  et  seq.; 
Morawetz  on  Corporations,  544;  Rorer  on  Railroads,  588;  Hous-^ 
Urn  etc.  R.  R.  Co.  v.  Shirley,  54  Tex.  125;  Indianola  R.  R.  Co.  v. 
Fryer,  56  Id.  609;  Clinch  v.  Corporation,  L.  R.  4  CIl  118; 
DonganU  Case,  L.  R.  8  Ch.  540.    « 

There  being  no  consolidation  alleged,  it  is  unnecessary  to 
consider  whether  or  not,  had  there  been,  the  consolidated  com- 
pany  would  be  liable  on  the  contract  made  the  basis  of  this 
action. 

The  statute  provides  that  "  in  case  of  the  sale  of  the  entire 
road-bed,  track,  franchise,  and  chartered  right  of  a  railroad 
company,  whether  by  virtue  of  an  execution,  order  of  sale, 
deed  of  trust,  or  any  other  power,  the  purchaser  or  purchasers 
at  such  sale,  and  their  associates,  shall  be  entitled  to  have  and 
exercise  all  the  powers,  privileges,  and  franchises  granted  to 
said  company  by  its  charter  or  by  virtue  of  the  general  laws; 
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and  the  said  purchaser  or  purchasers  and  their  associates  shall 
be  deemed  and  taken  to  be  the  true  owners  of  said  charter  and 
corporators  under  the  same,  and  vested  with  all  the  powers, 
rights,  privileges,  and  benefits  thereof  in  the  same  manner  and 
to  the  same  extent  as  if  they  were  the  original  corporators  of 
said  company,  and  shall  have  power  to  construct,  complete, 
equip,  and  work  the  road  upon  the  same  terms  and  under  the 
same  conditions  and  restrictions  as  are  imposed  by  the  charter 
and  the  general  laws":  R.  S.,  art  4260. 

By  the  sale  made  by  the  sheriff  there  was  a  change  made  in 
the  ownership  of  the  Central  and  Montgomery  railroad,  and 
of  its  franchise,  but  the  corporate  existence  continues,  with 
franchise  neither  enlarged  nor  restricted,  as  before. 

A  railway  company,  in  whomsoever  may  be  its  ownership, 
stands  charged  with  every  duty  and  obligation  to  the  public  im- 
posed upon  it  by  its  charter  and  the  nature  of  its  business,  and 
from  those  it  cannot  escape  without  legislative  permission,  so 
long  as  its  corporate  existence  continues.  If  it  leases  its  road, 
or  otherwise  permits  it  to  be  controlled  and  operated  by  another 
corporation,  without  lawful  authority,  it  will  remain  liable  for 
any  breach  of  duty  to  the  public  as  fully  as  though  its  road 
was  operated  under  the  control  of  its  own  directory,  while  at 
the  same  time  the  same  liability  may  exist  on  the  part  of  the 
corporation  operating  its  road. 

If  its  charter  imposes  upon  it  obligations  and  responsibili- 
ties  continuous  in  their  nature,  in  the  discharge  of  which  in- 
dividuals, as  distinguished  from  the  public,  have  an  interest, 
then  such  duties  and  obligations  rest  upon  it  in  the  hands  of 
whomsoever  may  become  the  owner  of  its  property  and  fran- 
chise; and  such  subsequent  owner  would  be  bound  by  any 
covenant  running  with  the  property  purchased. 

A  person  or  corporation,  however,  who  acquires  the  property 
and  franchise  of  a  railway  corporation  through  sale  under  exe- 
cution takes  it  freed  from  all  liability  for  its  former  indebted- 
ness not  secured  by  prior  lien,  and  from  all  mere  personal 
obligations  assumed  by  the  former  owner. 

That  appellant  is  not  liable  on  the  contract  made  the  basis 
of  this  action,  under  the  averments  of  the  pleadings  seems 
to  us  clear.  The  contract  was  one  personal  in  its  character, 
which  could  not  fix  any  obligation  whatever  on  appellant: 
City  of  Menasha  v.  Milwaukee  etc.  R,  R,  Co.^  52  Wis.  420; 
Wright  v.  Milwaukee  etc.  R^y  Co.^  25  Id.  46;  Sappington  v. 
L.  R.  etc.  R'y  Co.,  37  Ark.  23;  Tau>a8  etc.  R.  R.  Co.  v.  Judge^ 
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44  Mich.  479;  Hammond  y.  PoH  Royal  etc.  Ry  Co.,  16  S.  0. 
678. 

If  the  contract  sued  npon  has  not  hecome  hinding  on  ap- 
pellant, we  do  not  see  that  its  refusal  to  comply  with  it  gives 
cause  of  action,  either  on  the  contract  or  for  tort  against  it; 
for  there  is  no  privity  between  them,  nor  duty  raised  by  the 
<x>ntract. 

It  is  nrged  that  appellant  is  estopped  to  deny  the  fact  of 
consolidation.  We  do  not  see  on  what  ground  an  estoppel  can 
be  based.  Appellant  has  done  no  act  which,  in  any  manner, 
influenced  appellee  to  make  the  contract  on  which  he  relies, 
believing  that  it  was  bound  to  execute  it. 

It  claims,  at  most,  to  be  the  owner  of  the  railway  and  fran« 
chise  of  the  corporation  known  as  the  Central  and  Montgom- 
ery  Railroad  Company,  and,  by  virtue  of  such  ownership^ 
claims  the  right  to  operate  and  control  that  property  and 
franchise,  which,  if  it  be  such  owner,  it  may  lawfully  do  with- 
out consolidation,  and  cannot  lawfully  do  as  a  consolidated 
corporation  under  the  averments  of  the  petition. 

It  is  unnecessary  to  inquire  whether  appellee,  under  the 
contract  alleged,  has  cause  of  action  against  the  representa- 
tives of  the  interests  of  those  interested  in  the  assets  of  the 
sold-out  company. 

The  demurrer  to  the  petition  should  have  been  sustained^ 
and  the  demurrers  to  the  answer  should  have  been  overruled; 
and  for  the  errors  in  the  ruling  of  the  court  below  in  these 
respects,  the  judgment  will  be  reversed,  and  the  cause  re* 
manded. 


GoiisoLiDATioii  ov  OoRFORjLTiONa  — For  a  general  diBOiusioii  of  the  riIk 
jeet  of  eonaolidation  of  oorporatiooB,  aee  extended  note  to  MeMahan  t.  Mar* 
riMM,  79  Am.  Dea  422-428. 

A  PuRGHASis  ov  ▲  Rahaoad  and  ite  franchises  at  a  manhal's  sale  be- 
oomes  rested  with  all  its  franchises:  Lawrtitot  t.  Morgtm't  tie,  B.  S.  Co.,  9^ 
La.  Ana.  427;  4  Am.  8t  Rep.  SSft. 
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Missouri  Paoifio  Bailway  Company  v.  BiCHMOHa 

171  Tbzai,  868^1 

PtBAPora  AMD  Pbaciiob.  ^  AcnoK  should  sov  bi  Duhussd  alilKM^ 
A  oott  tMMid  may  not  have  boon  filed  within  the  time  praocribed  bj  ■!■&• 
mta^  if  it  it  tendered  before  the  case  it  aetaallj  ditmiased,  and  an  wlUa^ 
wH  of  inability  to  give  Mooiity  for  ooeti  will  supply  the  plaoo  of  n  eoal 
hood* 

Ijbil. — CoRPORATiov  MAT  Bioom  CiTiLiiT  Rbsporsdlb  foT  Ubol  in  daa- 
'   agee,  aotoal  or  exemplary. 

IjBKL.^ExXMPLART  DAKAOn  MAT  MB  AWARDXD  AOAINSr  CORPOBATIDa^ 

when  it  ii  shown  that  they  have  pabliahed  a  libel  with  express  maliosw 
loBEL —  AonoRABLi  Lanouaos.  —  PuBUGATios  BT  OoRPOKATiDM  about  an 
employee  that  he  was  diKhaiged  for  earelessnsss  is  sosoeptibla  el  a 
libeloos  meaning. 

LiBBL —  AcnONABLB  LaVOVAOB  CONCBRirZlfO  PXBSOH  DT  BU  EmFLOZMBST. 

^Language  which  concerns  a  person  in  a  lawful  employment  is  aetion- 
able,  if  false  and  pnbliihed  with  malioe,  and  if  it  affects  him  in  sneh 
employment  in  a  manner  that  may,  as  a  necessary  conseqnenes^  or  does, 
as  a  natural  consequence,  prevent  him  from  deriving  therefrom  that  pe- 
cuniary reward  which,  probably,  otherwiM  he  might  have  obtained. 

LiBKL.  —  Railroad  Compakt  has  a  Right  to  Prikt  axd  Ciboi71.atb  to 
its  officers  and  employees  a  discharge  list^  in  order  to  guard  sgninat  re- 
employing men  who  have  proved  themselves  incompetent  and  imtciist- 
srorthy,  and  an  ex-employee,  whose  name  appears  thereon  as  diaeharged 
for  carelessness,  cannot  maintain  libel  against  the  conipany  in  the  ab- 
sence of  proof  that  such  publication  was  known  to  be  false  and  aetoated 
by  malice,  and  if  false,  but  not  published  with  malics^  the  oompany 
might  be  liable  in  libel  to  actual  but  not  to  exemplary  damages. 

IjIBKL — pRiviLEOSD  CoMMUNiOATiONS. — A  Communication  made  in  good 
faith,  in  reference  to  a  matter  in  which  the  person  communicating  has 
an  interest,  or  in  which  the  public  is  interested,  is  privileged,  if  mada  to 
another  for  the  purpose  of  protecting  that  interest;  or  if  it  is  made  in 
the  discharge  of  a  duty,  and  looking  to  the  prevention  of  wrong  toward 
another  or  the  public,  it  is  privileged  if  made  in  good  fsith;  and  in  such 
ossSf  even  if  the  statement  made  is  untrue,  malice  is  not  implisd,  but 
must  be  proved. 

liDBL — Privilbgxd  Communioatioit. — Where  a  pnblioation  by  a  railway 
oompany  of  its  discharged  employees  is  placed  in  the  hai^  of  an  agent 
of  another  railway  oompany  to  enable  it  to  avoid  the  employment  of  nn- 
suitable  persons,  whether  communicated  by  request  or  not,  lookiag  to 
the  public  interests  involved,  it  is  not  an  actionable  pnblioation  so  long 
as  the  communication  is  made  in  good  faith,  and  believed  to  be  trum, 

toBEL  —  Frivilsobd  COMMUNICATIONS.  —  A  railway  company  having  resson 
to  believe  that  a  discharged  employee^  seeking  an  important  position  in 
the  railway  service,  is  incompetent,  careless,  or  otherwise  unfits  is  undsr 
obligation  to  communicate  its  knowledge  or  belief  to  sll  who  ars  liks|y 
to  employ  him  in  such  service,  and  if  sudi  published 
made  in  good  faith,  it  is  privileged. 

Clarky  Dyer,  and  Bolinger,  for  the  appellant 
JL^fUmmf  Flinty  and  Anderson^  for  the  appellee. 


April,  1889,]    Missouri  Pacific  R'y  Co.  v.  Bicbmond.     795 

Statton,  C.  J.  The  nature  and  result  of  this  action  is  thus 
•correctly  stated  in  brief  of  counsel  for  appellant:  — 

^'Appellee  sued  appellant  for  three  thousand  dollars  as 
actual  and  twenty  thousand  dollars  as  exemplary  damages, 
<^laimed  to  have  resulted  to  him  on  account  of  alleged  libelous 
matter  claimed  to  have  been  made  and  published  of  and 
•concerning  appellee  by  appellant,  charging,  substantially,  as 
follows:  That  appellant  composed  and  published  a  certain 
•discharge  list  in  February,  1884,  which  was  in  the  form  of  a 
printed  pamphlet,  and  which  contained,  among  other  names, 
the  name  of  appellee,  the  particular  matter  complained  of  in 
said  pamphlet  being,  in  substance,  that  'A.  F.  Richmond,'  a 
'conductor'  on  the  *I.  &  G.  N./  was  'discharged'  in  *  July,  1883.' 
for  *  carelessness*;  appellee  claiming  that  said  publication  was 
circulated  among  all  railroad  men  in  the  country,  both  in  and 
out  of  Texas,  and  that  it  greatly  damaged  him  in  his  reputa- 
tion, and  prevented  him  from  ever  afterward  getting  railroad 
-employment,  or  employment  of  any  kind,  notwithstanding  he 
made  repeated  applications  for  employment;  that  the  matter 
4illeged  to  have  been  printed  and  circulated  was  false  and 
scandalous,  and  was  composed  and  published  maliciously  by 
appellant.  Appellant  excepted  generally  and  specially  to 
plaintiff's  petition,  and  set  forth  that  the  matter  was  not  a 
libel,  for  the  reason  that  it  was  not  defamatory  of  appellee; 
that  the  innuendoes  set  forth  by  appellee  were  not  justified 
hy  the  plain  import  and  meaning  of  the  words,  and  that  ap- 
•pellant  was  a  corporation,  and  not  capable  of  bearing  malice, 
And  not  liable  for  exemplary  damages,  etc.  Appellant  also 
pleaded  a  general  denial,  and  specially  one  year's  statute  of 
limitation,  and  that  said  publication  was  composed  and  pub- 
lished by  appellant  in  the  proper  and  necessary  course  and 
conduct  of  its  business  as  a  common  carrier  of  freight  and 
passengers;  that  in  the  management  of  its  numerous  lines 
and  different  divisions  of  its  railway,  traversing  several  differ- 
ent states,  it  was  impossible  to  properly  guard  against  the  re- 
employment of  unworthy  men  without  some  such  list  as  the  one 
complained  of;  that  all  the  information  contained  in  the  list 
was  true,  and  especially  the  matter  stated  of  and  concerning 
appellee;  that  he  was  discharged  for  gross  carelessness  in  his 
business  as  conductor  for  defendant  in  July,  1883,  and  for  a 
total  failure  to  observe  or  comply  with  the  well-known  rules 
and  proper  regulations  of  appellant;  that  the  matter  pub- 
lished WBS  not  false  in  any  particular,  but  true,  and  that 
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same  was  without  malice,  but  done  ia  discharge  of  a  dsitf 
defendant  owed  to  the  public  as  well  as  to  itself^  by  leaaon  of. 
the  public  nature  of  its  business,  and  that  the  publicatioii  wai 
absolutely  privileged  matter.  Appellee,  by  trial  amendment, 
pleaded  that  the  printed  matter  was  composed  and  published 
by  A.  A.  Talmage,  the  fourth  vice-president  and  general  man- 
ager of  defendant,  to  which  plea  appellant  specially  excepted, 
and  then  pleaded  a  general  denial.  The  court  overruled  aU 
of  appellant's  exceptions,  and  the  cause  went  to  the  jury,  who, 
after  hearing  all  the  evidence  and  charge  of  the  court,  returned 
a  verdict  for  appellee  for  $250  actual  damage,  $1,750  exemp- 
lary damage,  and  judgment  was  rendered  in  accordance  with 
the  verdict." 

On  December  16, 1885,  appellant  caused  a  rule  to  be  en- 
tered requiring  appellee  to  give  security  for  costs;  and  this 
not  Imving  been  done,  on  the  fourth  day  of  the  succeeding 
term  a  motion  to  dismiss  was  filed. 

On  the  second  day  after  this,  appellee,  in  accordance  with 
article  1438,  Revised  Statutes,  filed  an  affidavit  of  inability  to 
give  security  for  costs,  which  had  been  made  some  days  be* 
fore,  and,  it  seems,  placed  in  the  hands  of  his  coocsel. 

Appellee  was  not  present,  and  his  counsel  filed  a  sworn 
statement  to  the  effect  that  the  rule  had  been  entered  at  the 
former  term  after  the  cause  had  been  disposed  of  for  the 
term,  and  without  notice;  that  it  had  been  agreed  between 
counsel  the  cause  would  not  be  called  for  trial  before  the  fifth 
week  of  the  term  then  pending,  which  the  record  shows  was 
observed,  and  that  the  affidavit  filed  had  been  prepared  and 
placed  in  the  hands  of  counsel  in  consequence  of  a  suggestion 
of  the  clerk  that  he  would  ask  security  for  costs. 

The  court  overruled  the  motion  to  dismiss,  and  this  ruling 
is  assigned  as  error* 

The  statute  is  no  more  stringent  now  than  heretofore;  and 
from  the  early  days  of  this  court  it  has  been  held  error  to  dis- 
miss an  action,  although  a  cost  bond  may  not  have  been  filed 
within  the  time  prescribed,  if  tendered  before  the  case  was 
actually  dismissed:  Cook  v.  Becuelyj  1  Tex.  591;  Shades  ▼. 
Phillips,  2  Id.  162;  Hays  v.  Cage,  2  Id.  504. 

The  affidavit  supplied  the  place  of  a  cost  bond. 

An  exception  to  the  petition  was  overruled  which  questioned 
the  capacity  of  a  corporation  to  publish  a  libel,  and  denied 
appellant's  responsibility  for  damages,  actual  or  exemplary^ 
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account  of  a  publication  which,  if  made  by  an  individual, 
'^ould  be  libelous. 

Whatever  controversy  may  at  one  time  have  existed,  it 
must  now  be  held  that  a  corporation  may  become  civilly  re* 
sponsible  for  libel:  Philadelphia  etc.  R.  R,  Co.  y.  Quigley^  21 
How.  202;  Howe  Machine  Co.  v.  Bonder^  58  Ga.  65;  Maynard 
V.  Firemen's  F.  Ins.  Co.,  34  Cal.  48;  91  Am.  Dec.  672;  May- 
nard V.  FiremenU  F.  Ins.  Co.^  47  Cal.  207;  Boogher  v.  Life 
Ass^n^  75  Mo.  319;  42  Am.  Rep.  413;  Evening  Journal  Ass'n  y. 
McDermot,  44  N.  J.  L.  431;  43  Am.  Rep.  392;  Aldrich  v.  Press 
PrirUing  Co.,  9  Minn.  133;  86  Am.  Dec.  84;  Detroit  Daily  Post 
Co.  V.  Mc Arthur,  16  Mich.  447;  Hewitt  v.  Pioneer  Press  Co.,  23 
Minn.  178;  23  Am.  Rep.  680;  Vinas  v.  Merchants'  Mut.  Ins. 
Co.,,  27  La.  Ann.  367;  Morawetz  on  Corporations,  727;  Town- 
shend  on  Libel  and  Slander,  265;  Cooley  on  Torts,  136. 

The  rule  now  recognized  is,  that  corporations,  like  Individ- 
nals,  may  become  liable  for  damages  exemplary  in  character, 
and  the  main  controversy  has  been,  as  to  whether  they  become 
BO  liable  when  the  wrong  committed  is  such  as  would  author- 
ize the  imposition  of  such  damages  on  the  guilty  agent,  or 
whether  it  must  be  shown  that  the  managing  agents  of  the  com- 
pany directed  the  wrongful  act  or  subsequently  ratified  it. 

That  exemplary  damages  may  be  awarded  when  it  is  shown 
that  a  libel  has  been  published  with  express  malice,  as  in  other 
-classes  of  torts  done  maliciously  or  wantonly,  is  well  settled: 
Detroit  Daily  Post  Co.  v.  Mc Arthur,  16  Mich.  447;  Hewitt  v. 
Pioneer  Press  Co.,  23  Minn.  180;  23  Am.  Rep.  680;  Hunt  v. 
Bennett,  19  N.  Y.  173;  Gilreath  v.  Allen,  10  Ired.  69;  Cramer  v. 
Noonan,  4  Wis.  231;  Hosley  v.  Brooks,  20  111.  116;  71  Am.  Dec. 
252;  Snyder  v.  Fulton,  34  Md.  128;  6  Am.  Rep.  134;  Town- 
«hend  on  Libel  and  Slander,  506,  538. 

The  petition  alleged  that,  by  the  language  used,  appellant 
meant  and  intended  to  charge  that  appellee  was  careless  in  his 
business  and  employment  as  conductor,  and  that  he  was  so 
•careless  and  unworthy  of  employment  at  the  date  of  publi- 
•cation,  and  it  is  claimed  that  the  language  was  not  susceptible 
of  the  meaning  attached  to  it,  and  that  in  so  far  an  exception 
to  the  petition  should  have  been  sustained. 

It  seems  to  us  that  such  was  the  natural  import  of  the  lan- 
guage alleged  to  have  been  used,  and  that  the  ruling  of  the 
•court,  in  this  respect,  was  correct. 

Appellee  alleged  that  his  employment  was  that  of  conduo- 
ior  in  the  railway  service,  and  that  in  this  and  in  all  lower 
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grades  of  that  service,  by  long  experience,  he  had  become  pn^ 
ficient,  capable,  and  skillful,  and  that  by  reason  of  the  publi* 
cation  complained  of  he  bad  since  been  unable  to  obtain 
employment,  whereby  he  was  damaged. 

It  is  claimed,  in  view  of  these  facts,  that  the  publication 
was  not  libelous,  and  that  an  exception  presenting  thia  ques-^ 
tion  should  have  been  sustained. 

The  occupation  alleged  was  one  lawful  in  character,  and  we 
understand  that  '* language  which  concerns  the  pel-son  in  such 
employment  will  be  actionable  if  it  affects  him  therein  in  a 
manner  that  may  as  a  necessary  consequence,  or  does  as  a^ 
natural  or  proximate  consequence,  prevent  him  deriving  there- 
from that  pecuniary  reward  which  probably  he  might  other- 
wise have  obtained," — is  actionable:  Townshend  on  Libel  and 
Slander,  182. 

If,  as  alleged  in  the  petition,  the  pamphlet  containing  the 
language  complained  of  was  by  appellant  placed  in  the  hands 
of  those  charged  with  the  duty  of  employing  conductors  on  the 
different  lines  of  railway  through  the  country,  it  seems  to  u» 
that  the  effect  of  this  would  be  to  prevent  his  obtaining  em- 
ployment in  that  business  for  which,  he  alleges,  he  had  fi tte<) 
himself  by  many  years'  service,  and  if  the  charge  was  untrue, 
and  published  with  actual  malice,  as  alleged,  it  was  libelous. 

There  is  a  conflict  in  the  evidence  as  to  whether  the  lan- 
guage of  which  appellee  complains  was  true. 

On  his  part  there  is  much  evidence  tending  to  show  that  he 
was  a  careful  and  skillful  conductor,  but  on  the  other  haxl, 
there  is  much  evidence  showing  specific  and  repeated  act£  of 
carelessness  and  disregard  of  duty. 

The  evidence,  however,  does  show  that  such  reports  were 
made,  by  those  persons  whose  immediate  duty  it  was  to  super- 
vise the  appellee,  to  the  officers  of  the  company,  who  caused 
the  pamphlet  to  be  printed,  as  would  not  only  have  justified 
the  publication  to  be  made,  but  as  would  have  required  it  to 
be  made,  or  in  some  manner  the  same  facts  to  have  been  made 
known  to  all  persons  whose  duty  it  was  to  make  employments 
for  appellant. 

It  was  shown  that  appellant  was  operating  about  six  thou- 
sand miles  of  railway,  and  had  in  its  employment  about 
twenty-four  thousand  employees,  and  without  some  such 
source  of  information  it  was  impossible  to  prevent  the  re- 
employment of  an  employee  on  one  part  of  the  line  when  dis- 
charged from  another  for  cause,  which  made  it  the  duty  of 
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appellant  to  its  employees,  the  public,  and  itself  not  again  to 
receive  the  discharged  person  into  its  service. 

There  is  no  evidence  tending  to  show  that  the  persons  who 
gave  information  on  which  the  publication  was  made  were 
not  worthy  of  credit,  or  that  they  acted  through  any  other 
motive  than  a  desire  to  guard  those  whose  duty  it  was  to  em- 
ploy from  employing  persons  unfit  for  employment  in  railway 
service;  nor  is  there  evidence  showing  that  the  pamphlet 
containing  the  language  complained  of  was  ever  placed  by  the 
officers  of  appellant  company  in  the  hands  of  any  person  other 
than  its  own  employees,  to  whom  it  was  proper  to  give  infor- 
mation necessary  to  guide  them  in  the  selection  of  persons  to 
serve  the  company.    This  it  was  the  right  of  the  appellant  to 
do;  and  while  it  might  be  liable  for  actual  damages  for  so  do- 
ing, if  the  publication  was  false,  it  is  certainly  true  that  no  in- 
ference of  the  existence  of  actual  malice  could  be  drawn  from 
the  facts  shown  by  the  record  before  us.    There  can  be  no  pre- 
tense that  the  officer  of  the  company  who  caused  the  pamph- 
let to  be  published  was  actuated  by  ill-will  toward  or  desire 
to  injure  appellee,  who  was  a  stranger  to  him.     The  evidence 
of  that  officer,  uncontradicted,  was,  in  substance,,  that  he  had 
the  pamphlet  published;  that  it  was  not  issued  with  any  bad 
feeling  or  malice  toward  plaintiff  or  for  the  purpose  of  injuring 
him  or  any  one  else;  that  the  book  was  gotten  up  for  the  per- 
sonal convenience  and  private  information  of  the  officers  of  the 
company  only,  in  order  that  they  might  protect  the  lives  and 
property  of  the  public,  and  also  the  interests  of  the  defendant, 
by  securing  to  the  company  only  good,  careful,  and  reliable 
men;  that  he  did  not  know  plaintiff,  that  there  were  about 
twenty-four  thousand  persons  in  the  employ  of  defendant  at 
the  time  the  pamphlet  was  printed;  that  it  was  necessary  to 
have  this  discharge  list  in  order  to  guard  against  re-employing 
men  who  had  proved   themselves  incompetent  or  untrust- 
worthy;  that  he  printed   about  one  hundred   copies  of  the 
book,  and  sent  them  to  officers  of  the  company  only,  and  if 
one  ever  got  outside  of  keeping  of  proper  officers,  it  must  have 
been  surreptitiously  obtained. 

We  understand  the  law  to  be,  that  a  communication  made 
in  good  faith  in  reference  to  a  matter  in  which  the  person 
communicating  has  an  interest,  or  in  which  the  public  has  an 
interest,  is  privileged,  if  made  to  another  for  the  purpose  of 
protecting  Ihat  interest,  and  that  a  communication  made  in 
the  discharge  of  a  duty,  and  looking  to  the  prevention  of 
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or  ibm  pnUic  is  so  priTfl^^  jibm 

Ib  such  ciMi,  althoogh  the  statemesti 

«ntnie,  nudiee  crnDDOt  be  im^ed  frn 

of  gdI>'a?;on,  and  to  sostoin  an  actkm  in  which  tb 

df  evil  KiodTS  most  be  proved. 

Is  sa«  tamtolEjrriMm  t.  ^r^,  5ELAB.348,itw88wd: 
''A  eccsr^  ::fciS:a  acade  ^<%a  jid«,  npon  any  sobject-matts 

partj  eommmcicatiDg  has  an  interest,  or  in  i^- 
zlzh  be  has  a  dotj,  is  priTileged,  if  made  to  a 
pfrscc  LiT-.-x  a  CGrr^pcnding  interest  or  duty,  although  it 
ccr-iLi'M  cr  z:.:r-AVirT  n.atter  which,  without  this  privily 
wzfzli  be  sl.Lr.ieroQS  and  actiooablcL  ....  *Dotj,'  in  tba 
pniferrei  cancc  caiix>ot  be  confined  to  legal  duties  which  miy 
be  ec:::r:^r-i  bj  irtilctixienU  action,  or  aumdamua,  bat  mastis- 
clzi-f  =cc:il  asd  aoci&l  duties  of  imperfect  obligation." 

"'Wi.'ea  v:rds  iispjur.g  miscoodact  to  another  are  spokoi 
bj  oci^  Larir.g  a  dotj  to  perform,  and  the  words  are  spokei  ia 
gcoi  fiiiri.  ai;d  in  the  belief  that  it  comes  within  the  dischaiss 
of  iLai  datT,  or  where  thej  axe  spoken  in  good  faith  to  ibcm 
"^ho  LiTe  an  interest  in  the  communication  and  a  right  to  koov 
and  aci  cpoo  the  facts  stated,  no  presumption  of  malice  arL^ 
from  the  speaking  of  the  words,  and  therefore  no  action  caa 
be  maintained  in  such  cases  without  proof  of  express  malie^ 
If  the  occasion  ia  used  merely  as  a  means  of  enabling  iht 
pAi**j  to  Utter  the  slander  to  indulge  his  malice,  and  not  ia 
good  :a:;b  to  perform  a  duty  or  make  a  communication  usefiil 
and  b^nedcial  to  others,  the  occasion  will  furnish  no  excuse'': 
Bradley  T.  Heath,  12  Pick.  164;  22  Am.  Dec.  418;  Noonan  f. 
Orizn,  32  Wis.  112;  Harper  t.  Harper,  10  Bush,  455;  Harvod 
T.  Keech,  4  Hun,  390;  Townshend  on  Libel  and  Sl^ider,  211- 
245. 

This  action  is  baaed  on  the  proposition  that  the  publicatkn 
was  made  by  a  representatiYo  of  the  appellant  corporation  in 
the  course  of  his  employment  or  in  the  discharge  of  the  dote 
of  his  office,  and  that  for  this  reason  appellant,  oorporatioB 
though  it  is,  is  in  law  the  maker  and  publisher  of  the  libeL 

In  the  discharge  of  the  duties  imposed  upon  that  officer,  it 
was  his  duty  to  appellant  and  to  the  public  alike  to  see  tint 
none  but  competent  and  careful  men  were  employed  to  coo- 
duct  its  business,  which,  when  conducted  with  the  utnxvt 
care,  is  always  attended  with  great  danger.  This  dntf  bi 
could  not  discharge  in  person  throughout  all  the  lines  operated 
by  appellant,  and  it  became  necessary  that  persons  on  diff^ 
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ent  parts  of  the  line  should  be  clothed  with  power  to  employ 
eervants.  The  officer  having  been  informed  by  a  credible 
person  or  persons  that  appellee  was  not  a  careftil  man,  that 
he  had  been  careless  in  the  discharge  of  his  duties  as  a  con« 
doctor  to  such  extent  as  to  make  his  discharge  necessary,  it 
becaiDe  hie  duty  to  place  this  information  in  the  possession  of 
all  persons  having  power  to  employ,  and  a  failure  to  do  so  would 
have  been  a  breach  of  duty.  A  publication  so  made  is  not 
actionable,  in  the  absence  of  actual  malice;  and  as  there  was 
no  evidence  of  this,  the  court  below  should  not  have  submitted 
a  charge  under  which  the  jury  could  have  found  in  favor  of 
appellee  any  exemplary  damages. 

We  are  farther  of  the  opinion  that  the  court  should  have 
granted  a  new  trial,  on  the  ground  that  there  was  no  evidence 
sufficient  to  show  express  malice;  for  in  the  absence  of  this, 
the  language  complained  of,  under  the  circumstances  of  the 
publication,  was  not  actionable,  and  appellee  therefore  not 
entitled  to  damages,  either  actual  or  exemplary. 

If,  as  claimed  by  appellee,  the  publication  had  been  placed 
in  the  hands  of  the  agents  of  other  railway  companies,  without 
malice,  but  for  the  sole  purpose  of  enabling  such  agents  to 
avoid  the  employment  of  unsuitable  persons,  whether  so  com- 
municated by  request  or  not,  looking  to  the  public  interests 
involved,  we  do  not  see  that  such  a  publication  would  be  ac- 
tionable. 

It  seems  to  us  that  any  person  who,  upon  reasonable  grounds, 
believes  himself  to  be  possessed  of  knowledge  which,  if  true, 
does  or  may  affect  the  rights  and  interests  of  another,  has  the 
right  in  good  faith  to  communicate  such  belief  to  that  other, 
and  he  may  make  the  communication  with  or  without  request, 
apd  whether  he  has  or  has  not  personally  any  interest  in  the 
subject-matter  of  the  cpmmunication. 

Mr.  Townshend  states  even  a  broader  rule,  which  does  not 
require  that  reasonable  or  probable  cause  for  the  belief  should 
exist:  Townshend  on  Libel  and  Slander,  241. 

The  rule  is  illustrated  by  this  author  in  the  cases  cited  by 
him  to  sustain  the  proposition  that  a  former  employer  may, 
without  rendering  himself  liable  in  any  action  for  libel,  in 
good  faith  state,  with  or  without  previous  request,  what  he 
may  believe  to  be  true  of  one  formerly  in  his  employment. 

Looking  to  the  public  interests  involved  in  the  safe  opera- 
tion of  railways,  as  well  as  the  interests  of  their  owners,  it 
seems  to  us  that  one  having  reasonable  ground  to  believe  that 
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a  person  seeking  an  important  position  in  that  service  was  in- 
eoinpetent,  careless,  or  otherwise  unfit  would  be  under  8uchQb> 
ligation  to  communicate  his  knowledge  or  belief  to  all  persons 
likely  to  employ  such  unsuitable  person  in  that  business  as 
would  make  the  publication  privileged,  if  made  in  good  faith. 

Appellee  alleged  that  he  sought  employment  finom  many 
railway  companies,  and  that  he  had  been  refused  einplojm^it 
on  account  of  the  publication  of  which  he  complains,  but  he 
did  not  allege  the  names  of  the  persons  to  whom  he  bad  made 
application,  and  for  the  want  of  such  averments  his  evidence 
on  this  point  was  objected  to. 

We  are  of  opinion  that  the  averments  of  special  damages 
were  sufficient  on  general  demurrer,  and  that  if  appellant  de- 
sired more  specific  averments  as  to  the  persons  who  had  refused 
employment  to  appellee,  it  should  have  called  for  this  by  point- 
ing out  the  specific  defect  by  proper  exception. 

For  the  errors  noticed,  the  judgment  of  the  court  below  will 
be  reversed,  and  the  cause  remanded. 


CORPORATIOm  ABB  ReSPOVSIBLB  fOB  THB  PUBUCATTOM  OV  LTKBfJ, 

made  by  their  authority  or  ratified  by  them,  or  made  by  their  aaryaats  at 
agents  in  the  oonne  of  tiieir  employment:  Fogg  ▼.  BowUm  He  B*  IL  Carport' 
Uon,  148  Mass.  613;  12  Am.  St.  Rep.  683,  and  note. 

EzEMPLABT  Dakaobs.  —  As  to  when  exemplary  damages  may  be  recorered: 
Note  to  Newman  ▼.  8UU^  18  Am.  St  Rep.  462. 

P&iviLBGBD  Communications  abb  Actionablb  as  libel,  when  pnblished  in 
malice,  which  most  be  expressly  proved:  BradatreH  Co,  v.  QiU^  72  Tex.  116; 
18  Am.  St  Rep.  768;  Chaffin  v.  L^ch,  84  Va.  884;  StetooH  t.  Hall,  88  Ky. 
876;  Kent  t.  BongartM,  16  R.  L  72;  2  Am.  St  Rep.  870,  and  noteu 

Pbivilbgxd  CkMCMiTNiOATiON,  What  IB.  — To  be  privileged,  a  commnniea- 
tion  mnst  be  made  upon  a  proper  occasion,  from  a  proper  motiye,  and  baaed 
upon  a  proper  and  reasonable  cause:  Prtn  Co.  ▼.  Stewart,  119  Fa^  8t  685; 
HoU  ▼.  Parwrw,  23  Tex.  9;  76  Am.  Deo.  49. 

Libel  —  Motive  or  Pdbushbb.  —  If  defendant,  in  publishing  an  article 
claimed  to  be  libelous,  acted  from  an  honest  motive  to  protect  the  publis 
against  impostors,  this  fact  may  rebut  malice,  and  mitigate  damagea:  Momer 
▼.  SiolU  119  Ind.  244.  Newspaper  libel:  Note  to  McAlUnter  ▼.  Duroit  Fm 
Press  Co.,  ante,  p.  333-369. 

Failurb  to  File  Com  Bond.  —  Hie  failure  of  a  plaintiff  in  an  actum  for 
slander  to  file  an  undertaking  for  ooets  before  the  issuance  of  the  summons 
does  not  deprive  the  court  of  jurisdiction;  and  a  dismissal  of  an  action  on  ac^ 
count  of  such  failure  is  erroneous,  when  a  proper  undertaking  is  filed  at  the 
time  of  the  making  of  a  motion  to  dismiss:  Stkwom  t.  CarpetUer,  78  OsL  S7L 
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178  Tkzas,  677.] 

BfASSiBD  WoMAn's  Dksd,  in  which  aha  ii  not  joined  by  her  husband  nor 
privily  examined,  ia  invalid. 

1>KBD8 — CoNaTBUcnoN. — When  the  intention  of  the  grantors  clearly  ap- 
pears  from  the  face  of  a  deed,  effect  mast  be  given  thereto,  however  nn« 
usual  the  form  of  the  deed,  nnless  the  repngoancy  in  its  clanses  is  snoh 
as  to  render  the  deed  utterly  void. 

Dbxds  —  ExoxpnoN -7  GoNSTRUonoN. — Where  it  clearly  appears  to  have 
been  the  intention  of  the  parties  to  a  deed  to  except  part  of  the  property 
embraced  in  the  general  description,  from  its  operation  effect  will  be 
given  to  such  intent^  nnless  the  repugnancy  is  auch  as  to  render  the  ex- 
ception void. 
Partition.  —  Mabrivd  Woman's  Dxxd  ik  Voluntabt  Pabtition  not  ac- 
knowledged nor  signed  by  the  husband  may  be  enforced  when  it  appears 
that  all  parties  in  interest  regard  the  property  thus  conveyed  by  her  as 
part  of  the  partition,  and  she  has  acted  upon  it  as  sndh»  by  acoeptlag 
other  property  oonveyed  to  her  in  the  general  partition. 

Richard  B.  SemipU^  for  the  appellants. 

STAYTONy  C.  J.  Appellee  brought  this  action  to  recover  120 
acres  of  land,  a  part  of  a  survey  granted  to  the  heirs  of  James 
Dougherty  as  a  part  of  his  head  right. 

The  survey  of  which  the  land  in  controversy  is  a  part  con- 
tains 526  acres,  and  the  balance  of  the  headright,  which  con« 
sisted  of  1,280  acres,  seems  to  have  been  embraced  in  another 
grant,  which  also  descended  to  the  heirs  of  James  Dougherty. 

His  heirs  were  his  children^  Andrew  Dougherty,  Sarah 
Thomas,  the  appellee,  and  the  children  of  a  deceased  son. 

On  the  trial,  the  following  deeds  were  offered  in  evidence: 
1.  Deed  by  A.  Dougherty  and  co-heirs,  except  plaintiff,  convey- 
ing  to  plaintiff  a  tract  of  190  acres  out  of  the  James  Dough- 
erty survey,  embracing  the  premises  in  controversy,  dated 
December  26, 1860;  2.  Deed  from  plaintiff  and  co-heirs,  except 
A.  Dougherty,  conveying  to  A.  Dougherty  90  acres  of  331  acres 
patented  to  James  Dougherty,  dated  December  26,  I860;  8. 
Deed  from  A.  Dougherty  and  co-heirs,  except  heirs  of  Charles 
Dougherty,  to  Polly  Ann  Dougherty,  for  herself,  and  as  guar- 
dian of  minor  heirs  of  Charles  Dougherty,  conveying  320 
acres  patented  to  James  Dougherty;  4.  Deed  from  plaintiff 
and  co-heirs,  except  A.  Dougherty,  conveying  to  A.  Dougherty 
16  acres  of  said  James  Dougherty  survey,  dated  December  26, 
1860. 

These  deeds  all  bear  date  December  26,  1860.  The  consid- 
eration mentioned  in  them  all  is  certain  relinquishments  made 
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by  the  grantees  to  portioDS  of  the  1,280  acres  headrigbt  lands 
of  James  Dougherty,  which  are  located  in  Fannin  County. 
These  deeds  do  not  dispose  of  one  half  of  the  1,280  acres, 
though  plaintiff  proved  that  Sarah  Thomas  had  a  similar  deed 
for  her  part  of  the  Dougherty  survey,  but  it  is  not  shown  how 
many  acres  she  got  Prior  to  the  date  of  these  deeds,  plaintiff 
had  sold  to  A.  Dougherty  the  premises  in  controversy,  her 
deed  to  him  bearing  date  October  7, 1859.  In  this  deed,  how- 
ever, her  husband  did  not  join,  nor  did  he  join  in  any  of  the 
deeds  to  the  several  heirs.  In  the  partition  deed  that  plaintiff 
received  for  the  190  acres,  the  following  language  appears: — 

'^  Furthermore,  this  deed  is  not  to  interfere  or  in  the  least 
conflict  with  or  include  any  part  or  parcel  of  120  acres  hereto- 
fore deeded  to  said  Andrew  Dougherty  by  said  Nancy  M. 
White;  but  the  right  to  said-A.  Dougherty,  made  as  aforesaid, 
holds  good,  and  the  120  acres  is  yet  held  and  owned  by  A. 
Dougherty  in  and  out  of  said  190  acres." 

The  court  below  found  that  those  several  deeds  were  made 
in  partition  of  the  estate  of  James  Dougherty,  and  this  is  prob- 
ably true,  but  it  is  evident  that  the  entire  partition  is  not 
shown. 

The  court  below  properly  held  the  deed  executed  to  Andrew 
Dougherty,  of  date  October  7,  1859,  by  appellee,  invalid,  be- 
cause she  was  neither  joined  by  her  husband  nor  privily  ex- 
amined, and  rendered  a  judgment  in  her  favor  for  the  land. 

Appellants  Cravens  claim  the  land  through  a  deed  made  by 
Andrew  Dougherty  subsequent  to  the  deed  made  to  him  by 
appellee. 

To  sustain  the  judgment,  it  must  appear  that  appellee  has 
title  in  severalty  to  the  120  acres  of  land  for  which  she  sues; 
for,  otherwise,  she  cannot  recover  from  appellants,  who  claim 
under  and  through  title  from  Andrew  Dougherty,  who,  as  co- 
heir of  appellee,  had  originally  the  same  interest  as  she.  She 
is  not,  then,  entitled  to  the  judgment  rendered  in  her  &vor 
through  inheritance  from  her  father.  The  only  other  right 
shown  by  her  comes  through  the  deed  executed  to  her  by 
Andrew  Dougherty  and  co-heirs,  of  date  December  26,  1860. 
That  deed,  in  describing  the  land,  speaks  of  the  tract  as  one 
containing  190  acres,  but  it  is  evident  that  this  was  intended 
only  to  be  descriptive  of  the  tract. 

The  concluding  clause  of  that  deed  shows  clearly  that  it  was 
not  the  intention  of  its  makers  that  the  120  acres  of  land 
therein  referred  to  should  pass  to  appellee,  and  however  ud- 
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usual  the  form  of  the  deed  may  be,  effect  must  be  giTen  to  the 
intention  of  the  makers. 

There  is  more  or  less  repugnancy  in  the  prQvisions  of  all 
deeds  in  which  a  part  of  the  thing  embraced  in  the  general 
description  is  excepted  from  the  operation  of  the  instrument, 
but  in  this  case  we  are  of  opinion  that  the  repugnancy  is  not 
such  as  to  render  the  exception  void. 

That  deed  was  executed  by  Mrs.  Thomas,  who  was  an  equal 
heir  with  appellee  and  Andrew  Dougherty,  and  it  was  exe- 
cuted by  those  who  assumed  to  represent  the  interest  of  an- 
other son  of  James  Dougherty,  and  on  its  face  shows  as  clearly 
the  intention  of  those  persons,  as  well  as  Andrew  Dougherty, 
that  he  should  hold  the  120  acres,  as  it  would  have  shown  an 
intention  that  appellee  should  hold  the  entire  tract,  embracing 
the  smaller,  had  not  the  excepting  clause  been  inserted  in  the 
deed. 

Appellee  must  have  understood,  when  she  received  that 
deed,  that  its  makers  did  not  intend  she  should  thereby  be- 
come entitled  to  the  land  she  now  seeks  to  recover,  for  there 
is  no  uncertainty  in  the  language  of  the  deed  in  this  respect. 

It  negatives  any  intention  on  the  part  of  any  one  of  its 
makers  by  it  to  confer  on  appellee  any  right  to  the  land  in 
controversy,  and  even  goes  further,  and  attempts  to  validate 
the  deed  made  by  appellee  to  Andrew  Dougherty. 

What  effect  the  acceptance  of  this  deed  by  appellee  ought 
to  have  upon  her  former  deed  cannot  be  ascertained  from  the 
facts  before  us;  but  if  it  should  be  made  to  appear  that  the 
deed  through  which  appellee  attempted  to  convey  the  land  in 
controversy  to  Andrew  Dougherty  was  regarded  as  a  part  of 
the  general  partition  of  the  estate  of  James  Dougherty,  and 
that  she  received  her  entire  interest  in  the  estate  in  property 
other  than  that  in  controversy,  then  she  ought  to  be  held  to 
have  made,  through  her  deed  and  the  acceptance  of  the  deed 
in  question,  a  valid  partition  of  the  estate  of  her  father;  for 
this  she  might  legally  have  done  by  parol:  Wardlow  v.  Miller^ 
69  Tex.  399. 

The  land  in  controversy  seems  susceptible  of  identification, 
and  unless  appellee  is  precluded  from  claiming  any  part  of  it 
by  reason  of  equities  growing  out  of  a  general  partition  of  her 
father's  estate,  she  is  still  the  owner  of  an  undivided  one-fourth 
interest  in  it,  for  the  mere  acceptance  of  the  deed  in  contro- 
versy, as  the  case  is  now  presented,  cannot  be  held^  to  divest 
the  interest  which  she  took  by  inheritance,  nor  to  estop  her 


806  Catxs  v.  Spabkman.  [T 

from  claiming  that,  but  she  does  not  now  show  that  she  owns 
a  greater  interest  in  the  land.  It  is  evident  that  the  record 
does  not  show  all  that  was  done  in  the  partition  of  the  estate 
of  James  Dougherty,  and  it  woald  be  useless  to  speculate  on 
probabilities  suggested  by  it 

Believing  that  the  evidence  does  not  sustain  the  judgment^ 
it  will  be  reversed,  and  the  cause  remanded. 

CoiraTBTJOnoH  ov  Duss.  —  Whea  the  faiientton  of  fha  paitias  to  »  daoi 
sppeara  upon  ita  faoa,  saoh  intentioii  mutt  be  given  effect:  Pedem  t.  CUeagB 
Uc  Ety  Co,,  73  Iowa,  S28;  6  Am.  St.  Rep.  680;  iSAarp  ▼.  HcM,  86  AU.  110; 
11  Am.  St.  Rep.  28;  Poti  ▼.  Weil.  115  N.  Y.  361;  12  Am.  St  Rep.  809.  and 
note. 

Marrixd  Womxh  —  EnoppiL.  — The  doetrine  of  estoppel  may  be  appGed 
to  married  women:  McDameil  t.  Landrum.  87  Ky.  404;  12  Am.  St  Rep.  fiOQl 
and  note  603,  504. 

Mabbixd  WoKAir's  Debd^  to  be  valid,  mnat  be  exeonted  prociaelj  ai 
directed  by  the  statate:  Cox  ▼.  Boleombt  87  AU  580;  18  Am*  St  Rep.  7% 
and  note. 
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OoRPORATioNs  — What  Nbcbssabt  to  ESitabli  Stockholdse  to  MAnTAn 
Suit  aoaiiist.  —  To  enable  an  individnal  atockholder  to  maintain  anil 
in  eqnity  against  a  corporation,  to  recover  damages  for  depreciatioa  in 
the  value  of  stock  and  corporate  property  occasioned  by  the  frandnleat 
practices  and  condnot  of  its  officers  and  directors,  he  must  allege  and 
show  a  refusal,  or  virtual  refusal,  of  the  corporation  to  sue,  that  there 
has  been  a  breach  of  duty,  and  that  there  has  been  injury  to  the  stodc« 
holder  suing. 

CoBPORATiONS  —  SuTt  BT  Stookholdsr  aoaihst.  —  To  justify  interfereooe 
with  the  business  of  a  corporation,  there  must  exist,  as  a  foundation  for 
suit,  some  action  or  threatened  action  by  its  officers  and  direotora  whioh 
is  beyond  the  power  conferred  by  its  diarter,  or  such  fraudulent  tnuw- 
action,  contemplated  or  completed  among  themselvea  or  with  othen^  as 
will  result  in  serious  injury  to  the  stockholder  suing. 

Cobporations  —  Eight  of  Acnojx  against,  vor  Fraud  orNiquoxbcb.* 
Where  the  officers  or  directors  of  a  corporation,  or  some  of  them,  cause 
a  loss  of  corporate  property  by  negligence  or  culpable  lack  of  pradeocsb 
mr  fraudulently  misappropriate  the  corporate  property  in  viy  manner, 
or  obtain  undue  advantage,  benefit  or  property  for  themselvea  by  con- 
tract, purchase,  sale,  or  other  dealings,  under  cover  of  their  official 
functions,  or  in  any  manner  commit  a  breach  of  their  obligatioiis^  the 
corporation  is  the  proper  party  to  bring  suit 

Ck>BF0RATI0N8  — WhXN     StOOKHOLDXR    MAT     MAnfTADf    SUR    AOAIKSIL — 

The  breach  of  duty  by  a  corporation  authorixing  equitable  mit  by  a 
share-helder  for  damage  in  the  depreciation  of  his  stock  does  not  refer  to 
mere  mismanagement  or  neglect  of  the  officers  or  directors  in  the 
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trbl  of  the  ooiporate  affiun,  or  the  abnae  of  diioretion  lodged  in  thorn  in 
tlio  oonduot  of  the  oorporation  biisiness.  To  autboriie  tuoh  suit,  thero 
mvtt  be  injurioiu  aoU  uUra  vtret,  fraudulent  and  injnrions  praotioM, 
«biiM  of  power,  and  oppression  on  the  part  of  the  oorporation  or  its 
offioen,  clearly  subFersive  of  tho  rights  of  tho  minority  or  of  a  stook- 
holder,  and  whieh,  without  sneh  salt,  would  leave  him  remediless. 

Bqvitt.  —  pAimr  Pratimo  iob  Cakoxllation  of  a  oonveyanoe  must  tender 
tbe  money  received  thereon. 

CoaiTRACTs — Brbach — Damaou. — Spsoulativx  OB  PBosFBomn  PBorm 
stfe  not  proper  elements  to  be  computed  in  assessing  damages  for  a 
breach  of  oontraot;  but  profits  or  advantages  which  are  the  direct  result 
mnd  fruits  of  ihe  oontraot  may  be  assessed  for  a  breach  thei«of. 

PiiAiNTiFF  in  error,  a  stockholder  in  the  Wise  County  Coal 
Company,  brought  this  writ  of  error  from  a  judgment  sustain- 
ing  a  demurrer  and  exceptions  to  a  petition  brought  by  him 
against  the  other  stockholders  and  officers  of  the  company  for 
damages  for  fraudulently  managing  the  business  of  the  com- 
pany, resulting  in  damage  and  injury  to  himself. « 

Crane  and  Trenchardf  for  the  plaintiff  in  error. 

Potter  and  Hughee^  for  the  defendants  in  error. 

Hobby,  J.    Applying  to  the  petition  the  most  liberal  and 
reasonable  construction  of  which  its  language  is  susceptible, 
there  are  but  two  aspects  in  which  the  case  made  by  it  can 
be  properly  considered.     Treating  it  first  as  a  suit  in  equity 
by  an  individual  stockholder  of  shares  in  an  incorporated 
company  against  the  latter  to  recover  damages  for  the  depre- 
ciation in  the  value  of  his  stock  and  the  corporate  property,  ^ 
occasioned  by  the  fraudulent  practices  and  conduct  of  the 
officers  and  directors  (and  as  such  it  is  presented  by  the  par- 
ties, the  plaintiff  contending  that  such  a  suit  may  be  brought 
when  said  officers  have  '*  fraudulently  conspired  together  to 
take  advantage  of  plaintiff,  or  where  they  have  fraudulently 
misapplied  corporate  property  or  funds,  and  the  stockholder 
has  suffered  loss  by  depreciation  in  the  value  of  his  stock,  or 
special  damage,  when  the  corporation  refuses  to  sue,  or  the 
allegations  are  such  as  show  a  virtual'  refusal  by  the  company 
to  sue"),  the  question,  then,  is,  Are  the  allegations  sufficient 
to  maintain  this  character  of  suit,  when  tested  by  the  rules 
condensed  from  a  comparison  of  the  authorities,  not  altogether 
reconcilable  in  this  class  of  cases? 

It  may  be  safely  said  that  courts  of  equity,  as  a  general 
rule,  have  not  been  disposed  to  exercise  their  jurisdiction^ 
through  suits  like  the  present,  to  control  or  interfere  in  the 
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management  of  the  oorporate  or  internal  affairs  of  an  inecx^ 
porated  company.  The  company's  business  is  left  to  the 
direction  of  the  officers  or  managing  board  which,  by  the  law 
creating  it,  may  be  clothed  with  the  power  and  discretion  to 
conduct  its  affairs  in  the  manner  which,  in  their  jodgment,  is 
best  calculated  to  promote  its  interests.  To  justify  the  inters 
position  of  the  courts,  there  must  exist,  as  a  foundation  for 
such  suit,  some  action  or  threat<ened  action  of  such  board  or 
officers  which  is  beyond  the  power  conferred  by  its  charter,  or 
such  fraudulent  transsction,  completed  or  contemplated  among 
themselves  or  with  others,  as  will  result  in  serious  injury  to 
the  share-holder  suing. 

Where  the  directors  or  officers,  or  some  of  them,  cause  a  loss 
of  corporate  property  by  negligence  or  culpable  lack  of  pnh 
dence,  or  a  failure  to  exercise  these  functions,  or  fraudulently 
misappropriate  the  corporate  property  in  any  manner,  or  ob- 
tain any  undue  advantage,  benefit,  or  property  for  themselves 
by  contract,  purchase,  sale,  or  other  dealings  under  cover  of 
their  official  functions,  or  in  any  manner  commit  a  breach  of 
their  obligations,  then  the  corporation  is  the  party  to  bring 
the  suit  in  equity.  And  whatever  may  be  the  nature  of  the 
wrong  in  cases  of  this  character,  whether  intentional  or 
fraudulent,  or  resulting  from  carelessness,  negligence,  or  im- 
prudence, and  whatever  may  be  the  indirect  loss  occasioned 
to  individual  stockholders,  no  suit  in  equity  against  the  wrong- 
doing directors  or  officers  for  relief  can  be  maintained  by  an 
individual  share-holder  suing  representatively  for  all  others 
similarly  situated,  unless  the  corporation  either  actually  or 
virtually  refuses  to  prosecute:  Pomeroy's  Eq.  Jur.,  sec  1094; 
Thompson  on  Liability,  385;  Evans  v.  Brandon^  53  Tex.  64. 

The  concurrence  of  three  things  are  regarded  as  indispen- 
sable as  the  basis  for  such  a  suit:  The  company  must  refase 
to  sue;  there  must  be  a  breach  of  duty;  there  must  be  injury 
to  the  stockholder:  Thompson  on  Liability,  385. 

The  rule  referred  to,  that  it  must  be  shown  that  the  corpo- 
ration refuses  to  sue,  does  not  obtain  where  the  allegations  of 
the  bill  show  that  such  request  would  have  been  useless,  or  if 
they  show  such  facts  as  are  tantamount  to  a  "virtual  refusal'' 
to  sue;  as  where  the  fact  of  the  complicity  in  the  alleged 
fraud  by  the  controlling  officers  of  the  company  appears  from 
the  averments  so  that  the  application  would  be  unavailing,  it 
need  not  be  formally  alleged  to  have  been  made,  or  that  the 
present  board  connived  at  and  approved  of  the  act  complaioei 
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of  which  the  stockholder  sought  to  impeach,  it  was  held  to  he 
a  Bii£Bcient  excuse  for  not  applying  to  the  company:  Thomp- 
BOn  on  Liability,  801. 

This  feature  of  the  case  before  ns,  however,  is  comparatiyely 
free  from  difficulty,  and  therefore  unimportant,  as  the  allega- 
tions show  that  the  plaintm  and  defendants  comprise  all  of 
the  officers,  directors,  and  stockholders  constituting  the  com- 
pany, and  that  as  they  are  charged  with  the  commission  of 
the  acts  complained  of,  a  request  to  the  company  to  sue  would 
have  been  useless.  But  the  more  serious  question  arises, 
whether  the  allegations  show  a  concurrence  of  the  other  twa 
conditions,  namely,  such  breach  of  duty  by  the  directors  or 
officers  of  the  company,  and  such  injury  to  the  plaintiff's 
stock,  essential  to  maintain  the  action. 

The  breach  of  duty  authorizing  a  suit  by  an  individual 
etockholder  for  damage  in  the  depreciation  of  his  stock  does 
not  refer  to  mere  mismanagement  or  neglect  of  the  officers  or 
directors  in  the  control  of  the  corporate  affairs  or  the  abuse  of 
discretion  lodged  in  them  in  the  conduct  of  the  company's 
business.     On  this  ground  the  courts  do  not  interfere. 

The  breach  of  duty  or  conduct  of  officers  and  directors 
which  would  authorize  in  a  proper  case  the  court's  interference 
in  suits  of  this  character  is  that  which  is  characterized  by 
ultra  vireSj  fraudulent  and  injurious  practices,  abuse  of  power, 
and  oppression  on  the  part  of  the  company  or  its  controlling 
agency  clearly  subversive  of  the  rights  of  the  minority  or  of  a 
share-holder,  and  which  without  such  interference  would  leave 
the  latter  remediless:  Thompson  on  Liability,  391;  Pomeroy's 
Eq.  Jur.,  sec.  1096.  But  if  the  acts  or  things  are  or  may  be 
that  which  the  majority  of  the  company  have  a  right  to  do, 
or  if  they  have  been  done  irregularly,  negligently,  or  impru- 
dently, or  are  within  the  exercise  of  their  discretion  and  judg- 
ment in  the  development  or  prosecution  of  the  enterprise  in 
which  their  interests  are  involved,  these  would  not  constitute 
such  breach  of  duty,  however  unwise  or  inexpedient  such  acts 
might  be,  as  would  authorize  the  interference  by  the  courts  at 
the  suit  of  a  stockholder. 

To  allow  suits  of  this  character  would  be  to  permit  every 
share-holder  who  might  be  dissatisfied  with  the  progress  of  the 
work  or  enterprise  in  which  the  company  was  engaged,  or  the 
manner  in  which  it  might  be  conducted  by  the  directors  or 
board  authorized  to  conduct  it,  to  institute  his  suit  upon  the 
ground  that  the  enterprise  or  work  of  the  company  was  not 


810  Gates  v.  Bpab,kmax.  [Texaiy 

being  carried  on  or  was  being  delayed  or  arrested  in  a  man* 
ner  not  in  his  judgment  conducive  to  the  interests  of  stock- 
holders. In  the  present  case,  it  is  alleged  that  after  the 
defendants  had  expended  about  fifteen  thousand  dollars  in 
money,  employed  hands,  and  purchased  machinery^  and 
placed  the  plaintiff  in  charge  of  l^e  mines  as  superintendent 
to  develop  the  same,  the  work  under  the  directors  continued 
for  about  two  months,  when,  against  his  protest,  some  of  the 
hands  were  discharged;  that  the  work  was  then  continued  for 
four  months,  and  at  the  expiration  of  that  time  the  develop- 
ment of  the  mines  was  arrested,  and  the  machinery  sold  to 
one  of  the  company. 

But  it  is  not  alleged  that  this  was  done  in  any  manner  other 
than  that  which  the  directors  may  have  had  a  right  to  do  or 
ought  to  have  done  to  protect  the  stockholders  from  an  un- 
reasonable outlay.  It  does  not  appear  that  there  was  any 
fraud,  oppression,  or  abuse  of  power  on  their  part  in  arresting 
the  development  of  the  coal  mines,  or  that  this  work  could 
have  been  accomplished  by  any  reasonable  expenditure,  or 
even  that  it  was  practicable  or  feasible  to  continue  the  work. 
It  is  not  shown  that  the  discretion  lodged  in  the  directors  to 
prosecute  the  work  was  abused,  or  that  if  the  mines  had  been 
developed  there  was  any  probability  that  the  profits  which 
might  have  been  derived  therefrom  would  have  compensated 
for  the  outlay.  There  is  nothing  in  the  petition  which  nega- 
tives the  idea  that  bankruptcy  and  ruin  may  not  have  re- 
sulted to  the  stockholders  from  a  prosecution  of  the  work. 

We  conclude,  therefore,  that  that  character  of  fraudulent 
practices,  oppressive  conduct,  abuse  of  power,  or  illegal  exer- 
cise of  discretion  subversive  of  the  plaintiff's  rights,  are  not 
shown  on  the  part  of  the  officers  and  directors  of  the  com- 
pany which  are  held  to  be  necessary  to  maintain  a  suit  of  this 
kind. 

*'  The  injury  to  the  stockholder,"  which,  as  we  have  seen,  is 
an  essential  element  in  these  cases,  is  not  set  forth  with  the 
certainty  which  the  law  requires  in  the  most  ordinary  damage 
suits.  The  value  of  the  plaintiff's  stock  is  at  no  time  clearly 
stated,  nor  what  its  value  would  have  been  if  the  undertaking 
bad  been  successful.  It  does  not  appear  that  the  land  has 
been  damaged.  Its  value  before  the  incorporation  of  the  com- 
pany is  not  alleged.  It  is  alleged,  however,  that  plaintiff 
realized  $10,600  upon  one  tract,  and  $4,375  upon  another. 
Neither  of  these  amounts  are  offered  to  be  returned,  though 
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the  prayer  is  for  a  cancellation  of  the  conveyancee.  We  do 
not  think  this  prayer  could  be  heard  unless  the  plaintiff  him* 
self  offers  to  do  equity  by  a  tender  of  these  sums. 

As  the  case  is  presented,  we  are  of  opinion  that  the  petition 

does  not  allege  such  facts  as  would  authorize  the  suit  by 

plaintiff  as  an  individual  stockholder  against  the  company 

for  damages  in  the  depreciation  of  the  value  of  his  stock  and 

injury  to  the  corporate  property:  Evans  v.  Brandon^  53  Tex.  60. 

Treating  the  case  as  one  for  damages  for  the  breach  of  a 

contract  by  the  defendants,  and  for  the  recovery  of  prospective 

profits  which  might  have  been  realized  if  the  contract  to  de« 

velop  the  mines  and  construct  Jthe  railroad  had  been  carried 

out,  it  is  only  necessary  to  say  that  what  his  stock  would  have 

been  worth,  and  the  probable  enhanced  value  of  the  corporate 

property,  if  the  enterprise  embarked  in  had  been  successful, 

are  elements  of  damage  too  remote  to  form  the  basis  for  a 

recovery,  even  if  they  had  been  alleged  with  sufficient  cer* 

tainty. 

The  rule  as  to  the  measure  of  damages  announced  in  Mas* 
iersan  v.  Mayor  of  Brooklyn,  7  Hill,  61,  42  Am.  Dec.  38,  and 
cited  with  approval  in  this  state  in  Waco  Tap  R.  R,  Co,  v.  Shir^ 
ley,  45  Tex.  372,  and  Houston  etc.  R.  R.  Co.  v.  Hill,  68  Id.  384, 
is,  '*  that  any  supposed  successful  operation  the  party  might 
have  made  if  he  had  not  been  prevented  from  realizing  the 
proceeds  of  the  contract  at  the  time  stipulated,  is  a  consider- 
ation not  to  be  taken  into  estimate.  Besides,  the  uncertain  and 
contingent  issue  of  such  an  operation,  in  itself  considered,  has 
no  legal  or  necessary  connection  with  the  stipulations  between 
the  parties,  and  cannot  therefore  be  presumed  to  have  entered 
into  their  consideration  at  the  time  of  contracting.  It  has  ac- 
cordingly been  held  that  the  loss  of  any  speculation  or  enter- 
prise in  which  a  party  may  have  embarked,  relying  on  the 
proceeds  to  be  derived  from  the  fulfillment  of  an  existing  con- 
tract, constitutes  no  part  of  the  damages  to  be  recovered;  but 
profits  or  advantages  which  are  the  direct  and  immediate  fruits 
of  the  contract  entered  into  between  the  parties  stand  on  a  dif- 
ferent footing." 

The  purpose  of  the  law  is  to  compensate  the  party  for  the 
injury  done  him.  In  the  case  before  us  the  plaintiff  is  not 
shown  to  have  been  injured.  At  his  own  suggestion  an  enter- 
prise was  entered  into  between  the  parties  to  develop  upon  the 
land  coal  mines.  He  is  shown  to  have  realized  about  fifteen 
thousand  dollars  in   money   from   the  defendants;   that  ha 


812  Harris  v,  Dauohertt.  [Tex«i» 

incurred  no  expense  or  outlay  himself.  If  he  has  been  dam- 
aged, it  is  not  made  apparent  by  the  petition. 

If  the  plaintiff  should  by  proper  averments  state  a  case  show- 
ing that  upon«a  settlement  of  the  affairs  of  the  company  and 
after  the  payment  of  its  liabilities  it  is  indebted  to  him  for 
money  or  property  advanced,  he  might  be  entitled  to  recover, 
but  no  such  case  is  presented  by  the  pleadings. 

We  think  the  judgment  should  be  affirmed. 


GoRPORATiONS^  Stock  akd  Stockholdkbs.  — Tha  minority  off  tiie  rtoek« 
holders  of  a  corporation  may  maintain  a  biU  in  behalf  of  themselves  and  otiisr 
stockholders,  for  f rand,  conspiracy,  or  acts  ulira  vbret,  against  the  oorporatioa, 
its  officers,  and  others  participating  therein;  bat  they  most  set  ont  in  their 
complaint  that  they  have  exhausted  aU  other  means  of  redress:  Alexander  t. 
Searcy,  SI  Ga.  636;  12  Am.  St.  Rep.  337;  compare  Sothwdl  t.  SoUAmm,  3» 
Minn.  1;  12  Am.  St.  Rep.  608,  and  particalarly  note. 

Equity.  —  A  person  seeking  relief  in  equity  must  do  equity:  Yard  t.  Par 
tific  Mia,  Fm,  Co,,  13  N.  J.  Eq.  480;  64  Am.  The  467.  So  that  one  electing 
to  rescind  a  contract  must  restore  whatever  he  has  received  under  it:  Wood- 
bury V.  Woodbury,  47  N.  H.  11;  90  Am.  Dec  655;  extended  note  to  JohtMm 
T.  Ewint,  50  Id.  674. 

Damaqbs.  —  Speculative  damages  are  too  remote  to  be  recovered  for  a  fail- 
ure to  perform  a  contract:  AbboU  v.  Oaidi,  13  Md.  314;  71  Am.  Dec.  635; 
Cannon  v.  Foleom,  2  Iowa,  101;  63  Am.  Dea  474;  Coweta  FaUe  Mfg,  Cb  v. 
JSoyerj,  19  Ga.  416;  65  Am.  Dea  602. 
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pBOona  —  SxBTiCB  bt  Publication  subsequent  to  attaehnwat  Is  sofficieol 
to  give  jurisdiction  to  proceed  to  render  judgment  sabjaoting  the  prop 
erty  attached  to  the  payment  of  the  debt. 

JiTDOMENT  Rbivdered  UPON  SxRVXOB  BT  PuBLiOATiov»  embracing  a  ledtd 
of  the  evidence  upon  which  it  was  based,  and  in  a  case  where  there  wen 
no  unknown  heirs,  was  sufficient  under  the  law  of  Texas  as  it  existed  ia 
January,  1879. 

EviPKNCE.  —  Writ  ov  ArrACHVENT,  regular  upon  Its  &oe,  and  upon  whidi 
a  judgment  has  been  based,  is  presumed  to  have  been  properly  issued, 
and  a  party  relying  thereon  need  not  show  the  proper  affidavit  and 
bond,  when  offering  the  writ  in  evidence. 

Attachment  Liens.  —  Prior  to  the  adoption  of  the  Revised  Statutes  of  Texts 
it.  was  not  necessary,  in  order  to  give  effect  to  an  attachment  lien,  thst 
the  judgment  should  expressly  recognize  or  enforce  the  lien;  and  ia  ths 
absence  of  something  in  the  judgment  showing  the  attachment  to  have 
been  abandoned,  the  lien  continued  in  force  and  held  the  property  snb- 
jeot  to  the  payment  of  such  indebtedness  as  the  judgment  should  show 
to  exist. 
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.Attubnit  at  Law  —  Phiyileoxd  GoHMUNiOATioira.  —  When  a  witnen  ii 
the  attorney  for  both  parties  in  a  transaction,  oomnranicationB  made  to 
him  in  the  course  of  such  business  are  privileged,  except  in  a  suit  be- 
tween  the  parties;  but  when  the  evidence  is  conflicting  as  to  whether  he 
18  SQch  attorney,  his  evidence  may  be  properly  admitted. 

Vbaudvlbnt  Convbtamobs.  —  Pahol  Eyidknob  n  AwiiiwTitT.B  TO  Show 
that  a  conveyance  absolute  upon  its  face  was  made  upon  trusts,  or  that 
it  was  made  to  hinder,  delay,  or  defraud  creditors.  The  rule  is  here  ap- 
plied where  an  attaching  creditor  attacks  an  absolute  transfer  by  an  in- 
solvent attachment  defendant  for  fraud. 

VtBADiHO  abd  Pbaotiox  —  lKsrrBnoTiON&  —  The  inadvertent  use  of  the 
word  "  debtor,''  instead  of  "  creditor,"  in  an  instruction,  is  not  ground  of 
oomplaint,  when  no  harm  could  have  resulted  from  the  mistake. 

/.  M.  Eckfordf  and  TarUt(m  and  KeUer^  for  the  appellant. 

John  A.  and  N.  0.  Oreen^  Wsdder  and  Upson^  and  John  A. 
'Chreeny  Jun.^  for  the  appellee. 

Gaines,  A.  J.  This  was  a  proceeding  to  try  the  rights  of 
property  in  certain  cattle  and  horses  levied  upon  by  virtue  of 
a  writ  of  attachment  in  favor  of  appellee  against  the  property 
of  John  H.  Slaughter,  and  claimed  by  appellant  The  claim- 
jtnty  Harris,  alleged  title  to  the  property  by  virtue  of  a  bill  of 
«ale  executed  to  him  by  Slaughter  before  the  levy  of  the  writ. 
The  plaintiff  in  the  writ,  who  is  also  styled  plaintiff  in  this 
proceeding,  attacked  the  bill  of  sale,  upon  the  ground  that  it 
was  made  to  hinder,  delay,  and  defraud  the  creditors  of  the 
seller. 

When  this  cause  came  on  for  trial  the  original  suit  of 
Dangherty  against  Harris  had  been  determined,  and  had  re- 
sulted in  a  judgment  in  favor  of  the  plaintiff.  During  the 
progress  of  the  trial  of  the  present  suit,  plaintiff,  Daugherty, 
offered  in  evidence  that  judgment,  to  which  the  defendant  ob- 
jected on  the  grounds,  —  1.  That  it  was  a  personal  judgment, 
and  that  judgment  had  been  rendered  upon  citation  by  pub- 
lication, and  there  had  been  no  appearance  by  the  defendant; 
and  2.  That  no  statement  of  facts  was  incorporated  into  the 
record,  and  no  attorney  appointed  to  represent  the  absent  de- 
fendant. The  objections  were  overruled,  and  the  judgment 
admitted  in  evidence,  and  this  ruling  of  the  court  is  made  the 
ground  of  the  first  assignment  of  error.  The  suit  of  Daugherty 
against  Slaughter  was  originally  instituted  to  foreclose  a  mort- 
gage, and  during  its  progress  the  attachment  was  sued  out, 
which  was  levied  upon  the  property  in  controversy.  Without 
entering  into  any  other  question,  we  deem  it  sufficient  to  say 
that  the  service  by  publication  was  sufficient  to  give  the  court 
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jarisdiction  to  proceed  to  render  a  judgment  which  in  lepi 
effect  subjected  the  property  attached  to  the  payment  of  the 
debt  sued  upon. 

The  judgment  was  rendered  on  the  eighth  day  of  January, 
1879,  and  embraced  a  recital  of  the  evidence  upon  which  it 
was  rendered.  This  was  a  compliance  with  the  law  as  it  then 
existed:  PaschaPs  Dig.,  art.  1488;  Hill  v.  Baylor,  23  Tex.  261; 
Davis  V,  Davity  24  Id.  187.  Before  the  Revised  Statutes,  it 
was  only  in  cases  in  which  unknown  heirs  were  cited  by  pub- 
lication that  the  court  was  required  to  appoint  an  attorney  to 
represent  the  absent  defendants.:  Paschal's  Dig.,  arts.  1488, 
5460.  We  hold  that  in  this  case  the  law  was  complied  with 
without  deciding  that  a  failure  to  comply  in  the  particulars 
complained  of  would  have  rendered  the  judgment  void  for  all 
purposes. 

The  plaintiff  also  offered  in  evidence  the  writ  of  attachment, 
which  was  also  objected  to  by  the  defendant.  The  evidence 
was  admitted,  and  the  ruling  is  assigned  as  error.  The 
grounds  of  objection  were,  that  the  affidavit  and  bond  for 
attachment  were  not  produced,  and  that  the  judgment  did 
not  condemn  the  property  attached. 

We  think  it  was  not  incumbent  upon  plfdntiff  to  show  a 
proper  bond  and  affidavit  before  offering  the  writ.  A  writ  of 
attachment  regular  upon  its  face  is  presumed,  in  a  case  like 
this,  to  have  been  properly  issued. 

In  Wallace  v.  Bogelj  66  Tex.  572,  it  is  held  that,  before  the 
adoption  of  the  Revised  Statutes,  in  order  to  give  effect  to  the 
lien  of  an  attachment,  it  was  not  necessary  that  the  judgment 
should  expressly  recognize  or  enforce  the  lien,  and  that  in  the 
absence  of  something  in  the  judgment  showing  that  the  attach- 
ment had  been  abandoned,  the  lien  continued  in  force,  and 
held  the  property  subject  to  the  payment  of  such  indebtedness 
as  the  judgment  should  show' to  exist  Therefore  the  lien  of 
the  attachment  was  not  waived  by  a  failure  to  make  an  order 
in  the  judgment  for  the  condemnation  of  the  property  at> 
tached,  or  by  the  failure  therein  to  recognize  the  existence 
of  the  attachment.  There  was  no  dissolution  of  the  writ  or 
express  waiver  of  the  lien.  The  judgment  was  sufficient  to 
subject  the  property  attached  to  its  payment,  if  subject  to  be 
seized  as  the  property  of  the  defendant  in  the  writ. 

The  third  assignment  is,  that '' the  court  erred  in  permitting 
John  R.  Shook,  Esq.,  to  be  examined  as  a  witness  by  the  plain- 
tiff, over  the  objection  of  the  defendant,  because  said  Sh(xk 
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had  been  of  ooonsel  for  the  defendant  in  this  very  suit,  and  in 
respect  to  the  subject-matter  thereof,  and  as  counsel  for  both 
▼andor  and  purchaser,  had  drawn  the  bill  of  sale  under  which 
defendant  claimed  this  property." 

The  bill  of  exceptions  shows  that  the  attorney  whose  testi* 
mony  was  sought  to  be  excluded  drew  the  bill  of  sale,  the 
validity  of  which  is  the  subject  of  controversy  in  this  suit, — 
the  seller  and  purchaser  both  being  present, — and  that  after 
this  proceeding  was  instituted,  Shook  was  employed  by  appel- 
lant to  represent  him  in  the  suit.  It  further  appears,  however, 
that  Shook  accepted  the  employment,  believing  that  it  would 
not  conflict  with  the  interest  of  Slaughter,  the  seller,  for  whom 
he  considered  himself  retained,  and  that  a  conflict  of  interest 
having  been  developed,  he  was  discharged  by  appellant,  and 
was  paid  for  his  services  in  this  proceeding.  As  we  under- 
stand the  rule,  the  employment  of  the  attorney  in  this  suit 
would  not  exempt  him  from  testifying  to  any  communication 
made  to  him  by  appellant  previous  to  that  employment  He 
was  called  to  testify  as  to  the  understanding  of  the  parties  at 
the  time  the  bill  of  sale  was  executed,  and  it  follows  that,  un- 
less his  testimony  was  privileged  by  reason  of  his  relation  to 
appellant  as  it  existed  at  that  time,  his  subsequent  employ- 
ment did  not  disqualify  him. 

This  latter  is  a  question  of  more  difficulty.  Preliminary 
to  the  court's  ruling  upon  the  evidence,  Shook  was  examined 
upon  his  voire  dire,  and  testified,  in  substance,  that  in  drawing 
the  bill  of  sale,  and  in  the  consultation  which  led  to  it,  he 
acted  as  the  attorney  solely  of  Slaughter;  that  he  had  been 
his  general  attorney  before,  and  had  continued  his  attorney 
ever  since,  and  that  before  the  trial  of  the  case  he  had  re- 
ceived a  letter  from  Slaughter  expressly  waiving  his  privilege, 
and  consenting  that  the  witness  should  make  a  full  disclosure 
of  the  facts  attending  the  transaction. 

Before  the  ruling,  Harris  was  also  examined  concerning  the 
question  of  privilege,  and  testified,  in  effect,  that  he  and 
Slaughter  went  together  to  Shook,  and  that  he  asked  Shook  to 
draw  the  bill  of  sale,  and  subsequently  paid  him  for  it.  The 
rule  is,  that  if  the  witness  is  the  attorney  of  both  parties  in 
a  transaction  of  this  character,  the  communications  made  to 
him  in  course  of  business  are  privileged,  except  in  a  contro- 
versy between  the  parties  themselves:  Warde  v.  Warde^  2 
Hacn.  &  0.  365;  Whiting  v.  Barney,  80  N.  Y.  880;  86  Am. 
Deo.  886;  Britton  v.  Lorenz,  45  N.  Y.  51;  Rice  y.  Siee^  14  B. 
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Mon.  417.  It  was  held,  however,  in  Britton  v.  Lwenz^  tupra^ 
that  the  asaignees  of  one  of  the  parties  stood  in  the  place  of 
the  assignor,  and  that,  as  between  them  and  the  other  party 
to  the  transaction,  the  communication  was  not  privil^ed. 
Whether  the  plaintiff,  as  an  attaching  creditor  of  Slaughter, 
attacking  the  conveyance  of  the  property  which  was  trans- 
ferred hy  the  bill  of  sale,  is  to  be  deemed  as  standing  in  the 
place  of  Slaughter  Js  a  question  we  need  not  determine  in  this 
•case.  We  are  of  opinion  that  if  Shook  acted  solely  as  the  at- 
torney of  Slaughter  in  the  transaction,  the  privilege  of  secrecy 
•did  not  extend  to  Harris. 

To  make  the  communication  privileged  as  to  Harris,  he 
should  have  been  Harris's  attorney:  Eatie  v.  Grant,  46  Vt 
113.  Upon  the  question  whether  he  was  such  attorney  or  not, 
^he  -evidence  was  conflicting,  and  the  inquiry  being  as  to  the 
admissibility  of  the  evidence,  it  was  a  matter  for  the  court  to 
determine:  Cleave  v.  Jonee^  21  L.  J.  Ex.  105;  Hull  v.  Lyon,  21 
Mo.  570;  Sharswood's  Starkie  on  Evidence,  700;  1  Greenl. 
Ev.,  14th  ed.,  sec.  49,  and  notes.  Upon  a  direct  conflict  of 
evidence,  such  as  is  presented  in  this  case,  the  decision  of  the 
trial  judge  must  be  deemed  conclusive.  The  evidence  shown 
by  the  statement  of  facts  upon  this  matter  makes  a  still 
stronger  case  for  appellee.  Shook  was  subsequently  corrobo- 
rated in  his  version  of  the  transaction  by  Slaughter,  who  tes- 
tified to  the  effect  that  he  alone  employed  Shook.  The  nature 
of  the  transaction  as  testified  to  by  both  Shook  and  Slaugh- 
ter tends  to  strengthen  their  testimony  as  to  Shock's  employ- 
ment. They  both  testified  that  Harris  paid  nothing  for  the 
property,  and  that  the  transaction  was  made  solely  for  the 
protection  of  such  creditors  as  had  just  claims  against  Slaugh- 
ter. If  such  were  the  facts,  it  is  hardly  probable  that  Harris 
would  have  gone  to  the  expense  of  employing  counsel  to  rep- 
resent him  in  the  transaction. 

The  instrument  under  which  Harris  claimed  the  property 
in  controversy  was  an  ordinary  bill  of  sale.  The  plaintiff  was 
.permitted  to  introduce  testimony,  over  the  objection  of  the 
defendant,  to  the  effect  that  deiendant  neither  paid  nor  prom- 
ised to  pay  anything  for  the  property,  and  that  the  bill  of  sale 
was  made  for  the  purpose  of  securing  certain  of  Slaughter's 
•creditors.  There  are  several  assignments  of  error  which  re- 
late to  the  court's  ruling  in  admitting  this  testimony.  It  is 
insisted,  in  support  of  these  assignments,  that  the  evidence 
^as  not  admissible,  beca«se  it  tended  to  vary  the  terms  of  a 
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written  contract.    But  it  is  elementary  law  tbat  parol  6yi-< 
dence  is  admissible  to  show  that  a  conveyance. absolute  upon 
its  £Etce  is  made  upon  trusts,  or  that  it  was  made  to  hinder, 
^lelay,  or  defraud  creditors.    But  it  is  further  insisted  that  the 
testimony  was  inadmissible,  because  it  did  not  tend  to  support 
the  issue  tendered  by  the  plaintifif.     In  his  pleadings,  plaintiff 
attacked  the  bill  of  sale,  upon  the  ground  that  it  was  fraudu- 
lent as  to  Slaughter's  creditors,  and  counsel  urge  that  the  evi- 
dence tended  to  show  a  bona  fide  transfer  made  in  trust  for 
fais  creditors.     It  is  true  that  neither  Slaughter  nor  Shook 
testified  that  the  instrument  was  made  for  the  purpose  of  de- 
frauding the  creditors  of  the  former.     But  they  did  testify  to 
the  effect  that  large  claims  were  brought  against  Slaughter, 
which  he  thought  unjust,  and  which  he  wished  to  avoid  pay- 
ing, and  that  the  bill  of  sale  was  made  to  Harris  for  the  pur- 
pose of  appropriating  the  property  to  the  payment  of  such 
debts  as  were  considered  just.    If  such  were  the  fact,  the  con- 
veyance, being  absolute  upon  its  face,  was  an  assignment  upon 
verbal  trusts. 

In  Colon  V.  Mosely^  26  Tex.  376,  the  court  say:  "It  may  be 
considered  well  settled  that  every  valid  assignment  must  de- 
clare the  uses  to  which  the  property  assigned  is  to  be  applied, 
and  must  settle  the  rights  of  creditors  under  it,  and  not  leave 
to  the  assignee  or  reserve  to  the  assignor  himself  the  right  of 
sabseqnently  doing  so."  The  testimony  clearly  tended  to 
support  the  issues  made  in  the  case,  and  it  was  not  error  to 
admit  it.  It  was  shown  that  Slaughter  was  insolvent  at  the 
date  of  the  bill  of  sale.  This  is  sufficient  to  dispose  of  appel- 
lant's assignments  from  the  fourth  to  the  eleventh,  inclusive. 

We  see  nothing  in  the  matter  complained  of  in  the  twelfth 
assignment  of  error  which  could  have  operated  to  the  preju- 
dice of  appellant.  In  his  charge  to  the  jury,  in  stating  the 
issues,  the  judge,  by  evident  inadvertence,  used  this  language: 
**The  defendant  also  denies  that  Slaughter  was  a  creditor  of 
said  Daugherty  at  the  time  Slaughter  transferred  the  property 
to  him.'*  The  court  meant  to  use  the  word  '^debtor"  instead 
of  **  creditor."  It  is  evident  no  harm  could  have  resulted  from 
the  mistake. 

The  thirteenth  assignment  complains  of  certain  portions  of 
the  general  charge  of  the  court,  upon  the  ground  that  there 
was  no  evidence  to  support  them.  The  instructions  referred 
to  tell  the  jury,  in  effect,  that  if  the  bill  of  sale  was  made  with 
the  intent  to  hinder,  delay,  or  defraud  the  creditors  of  Slaugh* 
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ter,  th^  Bbould  find  for  the  plaintiff.  From  what  we  have 
already  said  in  reference  to  the  testimony  of  Blangbter  and 
Shook,  it  is  apparent  there  was  evidence  suflScient  to  authorise 
the  judge  to  submit  the  question  of  fraud  to  the  jury. 

The  fourteenth  assignment  of  error  is  as  follows:  ^  The  oonri 
erred  in  giving  special  instructions  1,  2,  3,  4,  and  5  asked  by 
plaintiff";  and  the  fifteenth  is:  ^*The  court  erred  in  refusing 
special  charges  1,  2,  3,  4,  5,  6,  7,  8,  9,  10,  and  11  asked  by  ap- 
pellant." These  assignments  are  too  general  to  be  considered: 
Gulf  etc.  Ry  Co.  v.  Redeker,  67  Tex.  181. 

The  sixteenth  assignment,  that  ^'the  court  erred  in  refusing 
to  grant  defendant  a  new  trial,"  is  also  too  general. 

There  being  no  error  in  the  judgment  pointed  out  by  proper 
assignments,  it  is  afiirmed* 

AiTACHMBNTS  AGAINST  NoH-EKSiDBKTB. — A  penoiial  judgment  agaiittta 
non-resident  whose  property  has  been  attached  within  the  state  ie  valid,  and 
tnfficient  to  sustain  a  sale  of  such  property  made  under  such  judgment,  even 
though  the  senrice  of  summons  was  by  publication:  Andenon  ▼.  Ocff,  72  CaL 
65;  1  Am.  St.  Kep.  34,  and  note;  compare  Mudge  ▼.  SieMart,  78  Gal.  S4; 
12  Am.  St.  Rep.  17,  and  note.  But  jurisdiction  over  non-residents  upon 
■errice  by  publication  results  from  the  fact  that  they  hare  property  within 
the  jurisdiction,  and  extends  only  to  such  property  as  was  within  the  state 
when  the  jurisdiction  attached:  Stone  v.  Myers,  9  Minn.  803;  86  Am.  Dec 
104.  In  the  case  of  Cassidy  ▼.  Woodward^  77  Iowa,  354,  a  personal  judg- 
ment rendered  against  an  absconding  and  non-resident  debtor,  serred  by  pub- 
lication only,  in  an  attachment  proceeding,  was  held  to  be  abeolntely  void, 
and  the  sale  thereunder  wholly  illegal.  No  attachment  wiU  iaane  in  an  ac- 
tion for  unliquidated  damages,  and  for  that  reason  constmctiTe  aervioe,  by 
publication,  in  such  an  action,  is  insufficient  for  any  purpose:  Wk^finee  r. 
Bagleyy  102  N.  C.  515. 

Attobnkt  aud  Clismt  —  PRmLXOBD  CknocuHiQATiosa.  —  Where  an  ai^ 
tomey  has  acted  for  several  clients,  he  cannot  testify,  without  the  eonoent  of 
them  all,  in  a  controversy  between  such  clients  and  third  persons;  but  this 
rule  does  not  hold^ood  in  actions  between  the  parties  themselvee:  Miekaeir. 
Foil,  100  N.  C.  178;  6  Am.  St  Rep.  577.  Conversations  between  two  pei^ 
sons  in  the  presence  of  an  attorney,  employed  by  them  to  draw  a  paper,  are 
not  privileged:  Ooodtoin  Oas  etc,  Co,*s  Appeal,  117  Pa.  8t^  514;  2  Am.  St.  Bep^ 
696;  House  v.  House,  61  Mich.  69;  1  Am.  St.  Rep.  57(),  and  note.  And  so 
oonversatious  of  two  persons  submitting  a  difficulty  to  an  attorney  are  not 
privileged:  Cody  v.  Walker,  62  Mich.  157;  4  Am.  St  Rep.  834. 

Papers  of  Clixnt  in  Attorn  bt's  Pos.<S]GsaiON.  — An  attorney  having  in 
his  possession  a  letter  which  passed  between  litigants  may  be  compelled  to 
produce  it:  Harrisburg  Car  Mfg,  Co*  v.  Sloan,  120  Ind.  156.  But  an  attorney 
need  not  produce  a  writing  intrusted  to  him  by  his  olient»  or  make  known  its 
contents,  without  the  client's  consent;  although  he  may  be  compelled  to  state 
whether  or  not  he  has  it  in  his  posf  ession  for  the  purpose  of  authoriiing  the 
adverse  party  to  give  parol  evidence  of  its  contents:  Stokos  ▼•  &  Pmd  ita 
STy  Co..  40  Minn.  545. 
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Fasol  TsBTZMOirr  to  Vart  a  Dbsd.  — In  the  abtemoa  of  fnad  or  mu* 
tak«y  parol  testiinony  cannot  vary  or  contradict  the  written  terms  of  a  deed 
abMlote  upon  its  face:  Note  to  Finhifaon  ▼.  Fmlaymmt  11  Am.  St.  Rep.  844 

Habmlsss  Brbobs  in  Instructioiis.  —  No  reversal  can  be  based  npoo 
SRore  in  instructions  which  are  so  trifling  as  not  to  mislead  the  jury:  People 
T.  BUey,  75  CaL  9S;  Fcrman  v.  CommomoeaUh,  86  Ky.  606;  IndianapoUe  etc 
Ity  Co,  ▼.  Waiaon,  114  Ind.  20;  5  Am.  St.  Rep.  578;  Bhivdy  ▼.  Cedar  Roepidm 
eic  B^y  Co,,  74  Iowa,  169;  7  Am.  St.  Rep.  471;  nor  for  errors  in  instmotions» 
when  each  errors  are  favorable  to  appellant:  Fahty  ▼.  Staiti  27  Tex.  App. 
146;  11  Am.  St.  Rep.  182;  HiU  v.  Fipegan,  77  Cal.  267;  11  Am.  St.  Rep.  279; 
Peopfo  T.  Clary,  72  Cal.  59;  Harrington  ▼.  SedaUa,  98  Mo.  583;  nor  for  errors 
in  instructions,  when  snch  errors  work  no  harm  to  appellant:  MeOurdy  ▼» 
Brown^  80  6a.  691;  National  Salt  Worker.  Wemyee,  38  Kan.  482;  State  ▼. 
Ftioe,  75  Iowa,  243;  Keenw,  Schmedler,  92  Mo.  516;  Betir.  Sbm,  73  Wis.  243; 
MeGaah  v.  Burlington,  72  Iowa,  26;  Hanecom  v,  DruUard,  79  CaL  235;  Bam- 
hmrg  etc.  Co.  v.  Ootham,  127  111.  599;  In  re  BurrUU  77  Cal.  479;  PeopUfe  F. 
Im.  Co.  ▼.  Pedoer,  127  HI.  247;  In  re  Moore,  72  CaL  825;  Tuekalooea  etc.  MiU 
▼.  Perry,  86  Ala.  158;  Pigott  v.  Eagle,  60  Mich.  221;  Low  ▼.  Warden,  77  CaL 
M;  nor  for  any  errors  in  instructions,  when  it  is  certain  to  the  appellate  oonri 
that  substantial  justice  has  nevertheless  been  done,  regardless  of  such  errors: 
FUKgerald  y.  Barker,  96  Mo.  661;  9  Am.  St.  Rep.  375;  Perinv.  Parker,  12^ 
OL  201;  9  Am.  St.  Rep.  571. 


Cotulla  v.  Kbrr. 

174  Texas,  80.1 

Lma* — PBOVnrcB  ov  Court  aitd  Just.  —In  the  absence  of  doubt  or  am* 
bignity  in  the  language  used,  it  is  the  duty  of  the  court  to  determine 
and  instruct  the  jury  whether  or  not  it  is  libelous;  but  when  doubt  or 
nncertainty  exists,  it  is  the  duty  of  the  court  to  define  libel,  and  leave 
the  jury  to  determine  whether  the  offense  has  been  proved. 

LiBXL  07  Public  Ovticxb.  —  It  is  libelous  per  ae  to  impute  to  a  person  in 
hie  official  character  incapacity,  or  any  kind  of  fraud,  dishonesty^  or 
misconducts 

LtBBL  ov  Public  OvncxR.  —  To  impute  to  an  officer,  in  his  official  ohar* 
acter,  a  want  of  integrity,  and  charge  that  he  has  been  induced  to  act  in 
his  official  oapaoi^  by  a  pecuniary  or  valuable  consideration,  is  prima, 
fade  libelous. 

LnuEL  ov  Public  Ovfiokr,  affecting  him  personally,  is  governed  by  the 
same  rules  that  apply  to  an  individual;  but  if  it  affects  hinf  in  his  offi- 
cial character,  and  is  of  such  nature  that,  if  true,  it  would  be  cause  for 
his  removal  from  office,  it  is  then  actionable  per  ee,  A  charge  that  a 
ooonty  commissioner,  in  the  discharge  of  the  duties  of  his  office^  was 
influenced  by  a  pecuniary  consideration,  and  willfully  sat  in  judgment 
in  matters  in  which  he  was  personally  pecuniarily  interested,  is  libelous 
per  ee,  and  the  court  should  so  instruct  the  jury. 

Libel.  —  Whether  ob  mot  a  Publicatioh  n  Pbivileobd  is  a  question  d 
law  for  the  court. 

Libel --CiBcuukTUffo  akd  Pbintimo,  What  o.  -  Every  signer  of  a  libel* 
oos  paper  knowing  that  it  is  intended  to  be  printed,  or  who  signs  and 
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for  all  purposes  of  travel  and  trade,  and  was  esaential  and 
necessary  for  the  convenience  and  prosperity  of  the  town;  that 
in  1883,  plaintiff  constructed  a  fence  along  the  boondary  of 
the  town  across  said  road,  but  placed  gates  at  the  points  at 
which  the  fence  intersected  the  road,  through  which  the  pub- 
lic continued  a  while  longer  to  make  uac  of  the  road  as  before; 
that  in  August,  1885,  plaintiff  closed  and  locked  said  gates, 
and  forbade  and  prevented  the  further  use  of  the  road  by  de- 
fendants or  the  public,  thereby  stopping  the  United  States 
mail,  and  interfering  with  the  trade  of  defendants,  who  were 
mostly  merchants,  and  the  other  inhabitants  of  the  town  of 
^Cotulla,  and  of  Precinct  No.  1,  of  La  Salle  County;  that  in 
this  condition  of  things,  the  county  commissioners'  court 
ordered  a  review  for  the  purpose  of  opening  a  road  over  plain- 
tiff's said  land,  and  such  road  was  Reviewed,  and  declared  a 
public  highway,  and  plaintiff's  damages  assessed  at  fifty  dol- 
lars, which  amount  was  placed  subject  to  his  order;  that  plain- 
tiff was  at  the  time  a  member  of  said  court  for  said  precinct^ 
and  his  constituents  had  a  right  to  expect  him  to  either  resign 
his  office  or  represent  them  in  opening  up  this  road,  but  ha 
failed  and  refused  to  do  either,  and  instead,  he  appeared  be- 
fore the  said  court  and  asserted  a  claim  for  ten  thousand  dol- 
lars damages  against  the  county  for  opening  the  road,  and 
threatened  that  if  his  claim  was  not  approved,  he  would  en- 
force its  payment  through  the  courts  of  the  country, — the 
claim  being  excessive,  unconscionable,  and  unjusU 

The  plaintiff  specially  excepted  to  the  sufficiency  of  the  fore- 
going allegations,  and  assigns  as  error  the  overruling  of  hisex- 
ception. 

Defipndants  further  pleaded  in  justification,  that  they  signed 
fiaid  writirjg  because  plaintiff,  being  a  member  of  said  county 
commissioners'  court,  presented  to  said  court  his  said  claim  for 
damages,  contrary  to  the  interests  of  all  the  citizens  of  La 
Salle  County,  the  claim  not  being  such  as  the  law  permitted  t 
fnember  of  said  court  to  prefer  against  the  county  or  to  be  in- 
terested in,  by  reason  of  all  which  they  exercised  only  their 
constitutional  privilege  of  requesting  plaintiff  as  a  member  of 
said  court,  to  resign;  that  defendants,  when  signing  said  writ- 
ing, intended  that  it  should  be  handed  to  plaintiff  in  person, 
and  its  publication  in  the  Cotulla  Ledger  was  without  their 
knowledge  and  against  their  wishes.  Defendants  aver  that 
they  had  reasonable  and  probable  ground  to  believe,  and  did 
believe,  and  still  believe,  that  the  facts  set  forth  in  said  writ- 
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ing  were  true,  and  they  signed  the  same  without  ill-wiU  to- 
ward plaintiff,  for  the  purpbse  of  having  him  resign  said  office, 
and  they  charge  '^  that  it  is  true  that  plaintiff  while  county 
commissioner  sat  in  judgment  upon  his  own  claim  against  the 
county  of  La  Salle." 

In  8o  far  as  these  pleadings  set  up  the  truth  of  the  charge, 
ihat  plaintiff  acted  as  county  commissioner  in  a  proceeding  in 
which  he  had  a  personal  interest,  the  exceptions  were  properly 
overruled.  The  exceptions  to  other  matters  contained  in  said 
pleadings,  and  particularly  so  much  as  are  referred  to  in  ap- 
pellant's sixth  assignment  of  error,  should  have  been  sus- 
tained. 

It  is  complained  that  the  court  left  the  jury  to  decide  what 
the  alleged  libelous  statements  really  mean,  or  how  the  publi- 
cation was  calculated  .to  be  understood  by  those  who  might 
see  it,  instead  of  instructing  them  that  the  publication  was 
libelous  per  8«,  and  that  they  must  find  for  plaintiff  at  least 
nominal  damages. 

In  the  absence  of  doubt  or  ambiguity  growing  out  of  the 
language  used  in  the  publication,  we  understand  it  to  be  the 
duty  of  the  court  to  determine  and  instruct  the  jury  whether 
or  not  it  is  libelous,  but  where  there  is  uncertainty  or  doubt,  it 
is  the  duty  of  the  court  to  give  the  jury  a  definition  of  what  is 
a  libel,  and  leave  it  for  the  jury  to  say  whether  the  offense  has 
been  proved:  4  Wait's  Actions  and  Defenses,  292;  Pittoek  v. 
(yNeiU,  63  Pa.  St.  253;  3  Am.  Rep.  544. 

.The  general  rule  is  stated  to  be,  that  it  is  libelous  per  $e  to 
impute  to  a  person  in  his  official  character  incapacity,  or  any 
kind  of  fraud,  dishonesty,  or  misconduct,  if  it  be  shown  that 
the  publication  had  reference  to  the  office.  So  it  has  been 
held  that  imputing  to  an  officer  in  his  official  character  a  want 
of  integrity,  and  charging  that  he  had  been  induced  to  act  in 
bis  official  capacity  by  a  pecuniary  or  valuable  consideration^ 
is  prima  fade  libelous:  4  Wait's  Actions  and  Defenses,  286. 

When  the  publication  admits  of  no  just  interpretation,  ex« 
cept  one  which  is  injurious,  its  meaning  is  to  be  determined 
by  the  court:  Townshend  on  Slander  and  Libel,  628. 

When  a  libelous  publication  relates  to  a  person  in  office,  it 
may  affect  him  in  his  personal  or  official  character.  If  it  re- 
lates to  him  personally  alone,  it  is  governed  by  the  same  rules 
that  apply  to  an  individual.  If  it  applies  to  him  as  an  officer, 
the  better  opinion  seems  to  be  that,  to  make  it  actionable  per 
•e,  the  charge  must  be  of  such  a  nature  that,  if  true,  it  would 
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be  cause  for  bis  removal  from  office:  Id.,  211,  212;  Rcbbim  ▼. 
Treadway,  2  J.  J.  Marsh.  540;  19  Am.  Dec.  162. 

We  think,  under  our  statutes,  a  county  commissioner  who 
in  the  discharge  of  the  duties  of  his  office  is  influenced  hj  a 
pecuniary  consideration,  or  who  willfully  sits  in  judgment  in  a 
matter  in  which  he  is  personally  and  privately  pecuniarily  in- 
terested, thereby  renders  himself  liable  to  be  removed  from 
office  for  official  misconduct. 

We  do  not  think  the  publication  on  which  this  suit  is 
founded  contains  any  libelous  matter,  unless  it  is  found  in  the 
second  and  sixth  paragraphs.  These  two  paragraphs,  taken 
together,  are  not  of  such  doubtful  or  uncertain  meaning  as  to 
require  their  submission  to  a  jury  to  ascertain  whether  or  not 
they  are  libelous. 

We  think  it  clear  that  they  were  intended  to  be  understood 
as  charging  that  plaintiff  in  his  official  character  had  been 
improperly  and  corruptly  influenced  by  pecuniary  considera- 
tions, and  had  willfully  acted  and  voted  as  a  county  commis- 
sioner when  his  private  interests  were  involved,  and  bad 
represented  his  own  interest  instead  of  discharging  his  duty 
to  the  public. 

It  was  the  duty  of  the  court  to  charge  that  the  publication 
was  libelous,  instead  of  leaving  that  fact  for  the  jury  to  find 
from  the  evidence. 

Whether  a  publication  is  privileged  or  not,  is  a  question  of 
law  for  the  court,  and  in  this  case  the  judge  should  have  in- 
structed the  jury  that  the  publication  in  question  was  not 
privileged. 

Whether  or  not  defendants  were  guilty  of  circulating  and 
publishing  the  libel,  and  whether  they  acted  maliciouslyy  were 
questions  for  the  jury  under  proper  instructions. 

Plaintiff's  petition  charges  that  it  was  published  in  a  news- 
paper, and  circulated  from  hand  to  hand,  and  as  there  was 
evidence  on  that  issue,  it  was  proper  for  the  court  to  charge 
that  each  and  every  defendant  who  signed  the  paper  knowing 
it  was  intended  to  be  printed,  or  who  signed  it  and  delivered 
it  to  another  without  knowing  it  would  be  printed,  would  be 
guilty  of  circulating  it.  Signing  a  libelous  paper  when  it  is 
being  carried  around  to  procure  signatures,  and  delivering  it 
when  signed  to  the  carrier  or  another  person,  is  itself  a  publi- 
cation of  it  before  it  is  printed;  and  if  no  protest  or  direction 
against  its  being  printed  is  made  by  the  signer,  and  it  is  afle^ 
wards  printed  by  the  person  to  whom  it  is  delivered,  or  by 
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0nch  person's  anthority,  it  is  no  defense  for  the  signer  to  say 
that  he  did  not  intend  or  direct  its  publication. 

There  can  be  but  one  lawful  defense  made  in  this  case,  if 
plaintiff  shall  establish  (as  he  must  do  before  he  can  recover 
any  damages)  that  defendants  signed  and  published  the  libel, 
and  that  is,  that  it  is  true.  What  must  be  shown  to  be  true 
is,  that  plaintiff,  as  a  county  commissioner,  did  sit  in  judg- 
ment in  a  matter  wherein  he  had  a  pecuniary  interest,  and 
did  willfully  act  and  decide  in  favor  of  his  personal  interest, 
instead  of  in  accordance  with  his  duty  to  the  public. 

If  defendants,  or  any  of  them,  are  shown  by  the  evidence 
to  have  signed  and  published  the  libel,  and  do  not  so  justify 
themselves  by  proving  its  truth,  they  are  liable,  and  the  jury 
should  be  instructed  to  return  against  them  a  verdict  for  at 
least  nominal  damages,  and  for  such  further  actual  damages 
as  the  evidence  may  show  to  be  the  proximate  result  from 
the  publication,  but  not  for  remote  or  speculative  damages, 
Boch  as  the  loss  of  financial  credit,  the  expense  of  borrowing 
money,  or  other  things  having  no  connection  with  his  official 
character. 

The  jury  should  be  instructed  that  they  may,  in  addition 
to  actual,  assess  against  defendants  exemplary,  damages,  if 
they  find  plaintiff  entitled  to  recover,  and  find  further,  that 
defendants,  in  making  the  publication,  were  actuated  by  mal- 
ice; and  that  they  may  infer  the  existence  of  malice  from 
absence  of  probable  cause  for  making  the  publication,  or  upon 
evidence  of  express  malice. 

The  existence  of  probable  cause  must  be  confined,  in  this 
case,  to  reasonable  grounds  for  believing  that  plaintiff  did 
sit,  as  above  explained,  in  judgment  in  some  matter  in  which 
he  had  a  pecuniary  interest,  and  acted  in  behalf  of  that  in- 
terest instead  of  with  reference  to  the  discharge  of  his  public 
dnties. 

At  the  request  of  defendants,  the  court  gave  the  following 
charge:  '*If  you  believe,  from  the  evidence,  that  defendants 
were  residents  of  Precinct  No.  1,  La  Salle  County,  and  that 
the  plaintiff  was  the  duly  elected  and  qualified  county  com- 
missioner of  Precinct  No.  1  of  said  county,  and  that  a  public 
road  was  necessary  leading  west  to  Zavala  and  Dimmit  coun- 
ties over  the  adjoining  land  of  plaintiff,  and  that  they  had 
reasonable  and  probable  grounds  to  believe  that  the  petition 
described  as  a  libel  in  this  case  was  true,  and  that  they  signed 
the  same  without  any  malice  whatever  towards  the  plaintiff, 
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and  that  the  same  was  published  in  the  Cotulla  Ledger  with- 
out the  knowledge  or  consent,  and  against  the  wishes,  of  all 
the  defendants  (except  Bowen),  then  and  in  that  case  70U  are 
instructed  that  you  find  in  favor  of  the  defendants  (except 
Bowen),  and  against  the  plaintifif." 

Given  with  the  following  qualifications  as  to  the  law:  '*1. 
That  whether  the  plaintiff  consented  or  not  to  the  opening  of 
the  road  or  roads  would  afford  no  justification  or  excuse  for 
the  defendants  to  publish  a  libel  on  the  plaintiff,  as  explained 
in  the  general  charge  of  the  court,  if  they  did  do  this.  2.  To 
constitute  probable  cause  for  believing  the  charges'  true,  it 
roust  be  shown  that  the  defendants  made  due  inquiries  and 
used  proper  diligence  to  ascertain  the  truth  or  falsity  of  the 
statement  as  well  as  the  purpose  for  which  it  was  intended  to 
be  used, — that  is,  such  diligence  or  inquiries  as  an  ordinarily 
prudent  man  would  have  used  in  his  own  business  affairs 
under  like  circumstances.  3.  If,  therefore,  any  of  the  defend- 
ants recklessly  signed  or  circulated  the  libel,  or  if  they  saw 
its  publication  in  the  Cotulla  Ledger,  and  were  made  aware 
of  its  contents  and  publication,  and  thereupon  failed  to  pub- 
lish a  retraction  of  the  same,  then  such  defendants  would  be 
responsible  for  ita  publication  or  circulation." 

The  charge  as  requested  contains  matter  that  furnishes  no 
'defense,  and  was  improperly  given,  either  with  or  without  the 
-qualifications  added  by  the  court 

In  some  other  particulars,  the  charge  contains  correct  ab- 
stract propositions;  but  they,  not  being  applicable  to  the 
proof,  or  supported  by  any  evidence,  should  not  be  given  to 
the  jury. 

In  whatever  manner  such  matters  as  the  necessity  for  a 
public  road  over  plaintiff's  land,  or  his  suing  or  threatening 
to  institute  or  prosecute  a  suit  against  the  county  for  dam- 
ages, present  themselves  in  the  progress  of  this  cause,  they 
should  be  eliminated,  as  they  can  have  no  tendency  toward  a 
correct  solution  of  the  questions  properly  in  issue. 

The  judgment  is  reversed,  and  cause  remanded. 

LxBXL,  WHXir  A  QussTtov  OF  Law  for  the  ooort  to  dotermini^  and  vIm 
a  qnestion  of  fact  for  the  jury:  JEfoyet  y.  Prem  Qo.^  127  F^  8t  642;  14  ia* 
•St.  Rep.  874,  and  partiooiarly  oaaes  in  note;  note  to  Stak  v.  SwpknU^  13 li 
626^27. 

Nbwspapsb  Libxl:  See  extended  note  to  MeAQitUr  v.  Jktrki  Frm  Frm 
•€mU,  pp.  832  et  seq. 
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Lnsu  — The  reputation  of  an  officer  cannot  be  destroyed  or  damaged,  hf 
tbe  pablioation  of  false  impntations  npon  his  morality  or  honesty,  without 
Mdress:  Bourrtaeau  v.  DHroU  Evening  J.  Co,^  63  Mich.  '426;  6  Am.  St.  Bep. 

CoMifxiiTS  UTON  Ofticibs  AND  Candidatks  tob  Offiox:  Jonu  y.  Toim- 
mmd^9  Adm%  21  Fla.  431;  68  Am.  Rep.  676,  and  particularly  note  685-692. 

iKflTBUonONB. — Although  abstractly  correct,  instructions  should  not  be 
^iTen  when  they  are  not  applicable  to  any  phase  or  theory  of  the  case  as  de- 
veloped by  the  cTidenoe:  BnamnUU  etc  iL  E.  Co,  t.  Quiftinp  116  Ind.  460|  7 
Am.  St  Rep.  468. 
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judgment  forecloeing  a  mortgage,  and  directing  the  sale  of  certain  lands 
named  in  the  mortgage,  and  also  of  certain  substituted  lands  not  men- 
tioned therein,  is  reversed  as  to  the  sale  of  the  substituted  lands,  the 
effect  of  such  reversal  is  to  destroy  the  title  to  such  lands  acquired  by 
the  mortgagee  at  a  sale  made  before  such  reversal,  under  process  issued 
enly  to  carry  out  the  judgment  of  foreclosure.  Therefore,  a  purchaser 
from  the  mortgagee  subsequent  to  the  reversal  acquires  no  title  to  such 
lands. 

Simpson  and  JameSj  for  the  appellants. 

S,  B.  Easley,  Tarleton  and  Keller^  and  Denman  and  Frwnh' 
Cin,  for  the  appellee. 

Stayton,  C.  J.  The  parties  to  this  appeal  have  made  an 
agreed  case,  under  rule  59,  and  caused  same  with  brief  to  be 
printed,  which  entitles  it  to  precedence. 

The  two  tracts  of  land  in  controversy  belonged  to  Henry 
Castro  on  and  prior  to  June  30,  1852,  and  so  continued  until 
after  December  24,  1854,  unless  his  title  was  divested  by  pro- 
ceedings between  those  dates,  which  will  be  hereafter  stated. 

Prior  to  June  SO,  1852,  John  H.  lilies  was  prosecuting,  in 
the  district  court  for  Bexar  County,  a  suit  against  Henry  Cas- 
tro, in  which  he  sought  to  recover  a  debt  due  to  him  by  Castro, 
and  to  foreclose  two  mortgages  held  by  him  to  secure  it.  All 
the  lands  on  which  lilies  might  foreclose  were  situated  in  Me- 
dina County.  The  two  tracts  in  controversy  and  many  others 
on  which  lilies  might  foreclose  were  not  embraced  in  either  of 
the  mortgages,  but  he  claimed  that  they  should  be  substituted 
for  lands  so  embraced  in  pursuance  of  a  verbal  agreement 
which  he  claimed  had  been  made  between  himself  and  Castro. 

On  June  30,  1852,  a  judgment  was  rendered  in  favor  of 
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niies  for  $20,228,  with  foreclosure  of  mortgage  as  asked  bj 
him.    That  judgment  stated  what  lands  were  covered  by  the 
mortgages,  and  what  lands  were  substituted,  and  directed  the 
sale  of  all  in  so  far  as  necessary  to  discharge  the  judgment  in 
favor  of  lilies.    The  judgment  then  proceeded  as  follows:  '^And 
it  is  further  ordered,  adjudged,  and  decreed  by  the  court  that  in 
case  the  proceeds  of  the  sale  of  the  foregoing  lands  should  pro^e 
insufficient  to  pay  the  amount  of  this  judgment,  with  inter- 
est and  costs  on  the  sum  of  $12,500  principal,  and  the  farther 
sum  of  $5,228.43  interest  on  said  debt  until  paid,  and  also  the 
further  sum  of  $2,500  and  costs,  without  interest,  on  the  sum 
of  $2,500,  with  stay  of  execution  on  the  sum  of  $6,000,  until 
the  defendant  lilies  shall  have  filed  a  bond  in  the  sum  of 
$9,000,  with  approved  security,  or  shall  have  filed  suob  a  re- 
lease or  evidence  of  the  payment  or  cancellation  of  the  drafts 
for  fourteen  and  sixteen  thousand  francs,  as  alluded  to  in  the 
parties'  pleading,  said  stay  of  execlition  shall  continue  to  exist 
until  such  bond  or  release  are  approved  by  the  judge,  and  filed 
in  the  district  clerk's  office  of  Bexar  County;  then  that  exe- 
cution shall  issue  against  all  the  goods,  chattels,  lands,  and 
tenements  of  said  Castro  to  pay  and  satisfy  the  balance  which 
may  remain  due  and  unpaid;  and  that  this  judgment  operate 
as  a  general  lien  upon  all  the  real  property  and  slaves  of  said 
Castro,  situated  in  the  county  of  Medina,  from  the  date  of  its 
registration  in  said  county  and  in  the  county  of  Bexar  from 
the  date  hereof.     And  it  is  further  ordered,  adjudged,  and  de- 
creed that  the  said  John  H.  lilies  do  recover  of  said  Henry 
Castro  his  reasonable  costs  in  this  behalf  expended." 

On  June  8,  1853,  a  writ  was  issued  from  the  district  coun 
of  Bexar  County,  directed  to  the  sherifif  of  Medina  Countj, 
which  contained  a  full  description  of  the  several  tracts  of  land 
on  which  mortgage  had  been  declared  and  foreclosure  decreed, 
which,  except  as  to  the  description  of  lands  thereby  directed 
to  be  sold,  was  as  follows:-^ 

"  State  of  Texas, 

County  of  Bexar. 

'^  To  the  sheriff  of  Medina  County,  greeting. 

Whereas,  John  H.  lilies,  on  the  twenty-fifth  day  of  June, 

A.  D.  1852,  at  our  district  court  hath  recovered  against  Henrj 

Castro,  of  Castroviile,  in  Medina  County,  the  sum  of  $17,728.43, 

with  interest  thereon  from  the  said  twenty-fifth  day  of  June, 

1852,  until  paid,  and  also  the  further  sum  of  $2,500,  and  costs 

of  suit;  and  whereas,  by  said  judgment  there  was  a  decree  of 
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foreclosare  of  mortgage  on  the  following  lands  belonging  to 
said  Henry  Castro,  to  wit:  •  •  •  • 

'^  These  are  therefore  to  command  70a  that  of  the  mor^ 
gaged  lands  above  set  forth  and  described  yon  proceed  to  sell 
a  sufficient  quantity  to  pay  the  fall  amonnt  of  this  execation, 
together  with  yonr  legal  fees  and  commissions  for  collecting 
the  aforesaid  amount,  and  that  you  have  this  writ  at  the 
clerk's  o£Bce  of  said  court  on  or  before  the  return  day  hereof^ 
certifying  how  you  have  executed  the  same. 

"  Witness,  John  M.  Carolan,  clerk  of  district  court,  and  seal 
of  said  court,  at  San  Antonio,  this  eighth  day  of  Jane,  A.  D. 
1853.  '« J.  M.  Carolan, 

*'  Clerk  District  Court,  Bexar  County, 
'*  By  Tho.  Ward,  Deputy." 

In  pursuance  of  this  writ  the  lands  were  all  sold  by  the 
sheriff  of  Medina  County  on  July  5,  1853,  under  a  recited 
levy,  of  date  June  10,  1853. 

Whether  lilies  bought  all  the  lands  described  in  the  judg« 
ment  and  writ  is  not  made  to  appear  by  the  agreed  statement, 
but  he  bought  the  lands  in  controversy,  for  which  he  bid  $130. 

The  entire  amount  of  sales  was  $3,695.40,  for  which  lilies 
receipted  to  the  sheriff  on  July  11,  1853.  The  judgment  was 
recorded  in  Medina  County  some  time  in  the  month  of  July, 
1853,  whether  before  or  after  the  sale  made  by  the  sheriff  does 
not  appear. 

The  sheriff  made  a  deed  to  lilies,  and  after  the  return  of 
the  writ  under  which  the  sales  were  made,  an  execution  issued, 
on  which  was  credited  the  sum  realized  on  the  sale. 

Within  two  years,  but  after  the  sales  referred  to  were  made, 
Castro  prosecuted  a  writ  of  error  without  supersedeas  bond,  on 
which  this  court  rendered  the  following  judgment:  — 

"Thursday,  December  24,  1854. 
^'This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  of  the  court  below,  and  the  same  being  inspected,  it  is 
ordered,  adjudged,  and  decreed  that  the  judgment  of  the  court 
below  be  modified  and  rendered  here;  and  this  court  proceed- 
ing to  render  such  judgment  as  the  court  below  should  have 
rendered,  it  is  ordered,  adjudged,  and  decreed  that  the  judg- 
ment  and  decree  of  the  court  below,  so  far  as  it  relates  to  the 
sum  due  to  lilies  and  his  cost,  be  affirmed;  and  it  is  further 
ordered,  adjudged,  and  decreed  that  so  much  of  the  decree  of 
the  court  below  as  decrees  the  sale  of  the  specific  land  de- 
scribed in  the  two  deeds  of  conveyance  to  lilies  and  Wuri* 
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bach  in  satiB&ction  of  the  money  decreed  to  be  due  to 
as  far  as  it  goes,  be  affirmed;  it  is  also  affirmed  so  fiu-  aa  it 
directs  execation  in  favor  of  lilies  for  any  balance  remaining 
dae  to  him  after  the  sale  of  the  land  specified  in  the  mortgage 
deeds;  and  it  is  further  ordered,  adjudged,  and  decreed  thai 
so  much  of  the  judgment  of  the  court  below  as  directs  the  sale 
of  Ifinds  not  described  in  the  deeds  of  mortgage  but  substituted 
in  lien  of  a  part  of  the  lands  so  described  be  and  the  same  is 
reversed.  And  it  is  further  ordered,  adjudged,' and  decreed 
that  so  much  of  the  decree  of  the  court  below  as  directs  a  lien 
on  other  lands  belonging  to  Castro,  the  plaintiff  in  error,  not 
included  in  the  mortgage  deeds,  be  reversed,  annulled,  and 
held  for  naught;  and  it  is  further  ordered  that  the  defendant 
in  error  recover  of  the  plaintiff  in  error  his  costs  in  this  court 
as  well  as  in  the  court  below  expended,  and  this  decision  be 
certified  below  for  observance  ":  Ccutro  v.  Elies,  13  Tex.  229. 

Neither  lilies  nor  Castro  conveyed  this  land  until  long  after 
the  judgment  by  the  supreme  court. 

Appellants  claim  the  land  in  controversy  by  mesne  con- 
veyances under  Castro  since  the  supreme  court  decree,  and 
appellee  under  lilies  since  said  date.  Appellee  is  in  posses- 
sion. 

The  agreement  as  to  the  question  of  law  to  be  decided,  and 
of  other  facts  on  which  to  base  a  decree,  is:  ''Did  John  H. 
lilies  acquire  title  to  the  two  surveys  Nos.  131  and  132,  dis* 
trict  No.  1,  in  controversy,  by  virtue  of  the  deed  from,  the 
sheriff  of  Medina  County  to  said  lilies  under  the  judgment^ 
record  thereof^  and  sale  as  shown?  If  so,  this  judgment  may 
be  affirmed.  If  not,  this  judgment  may  be  reversed,  and  ren- 
dered for  appellants  for  the  land  in  controversy,  and  the 
rental  value  of  said  surveys  (320  acres)  at  five  cents  per  acre 
per  annum  from  March  29,  1884,  and  allowing  appellee  the 
value  of  improvements  in  good  faith  thereon  in  the  sum  of  two 
hundred  dollars,  and  fixing  the  value  of  the  land  at  two  dol- 
lars per  acre." 

If  the  judgment  in  favor  of  lilies  had  been  reversed  in  toto 
under  the  rule  followed  in  this  state,  which  seems  to  be  gen- 
erally adopted,  there  could  be  but  little  controversy  as  to  the 
%<ght8  of  the  parties. 

The  general  question  as  to  the  effect  of  reversal  of  a  judg. 
n.\ent  after  property  has  been  sold  under  it  and  bought  by  the 
person  in  whose  favor  the  judgment  was  originally  rendered 
considered  in  Stroud  v.  Casey j  25  Tex.  755,  and  it  was 
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said  'Hbe  conseqnence  is,  that  the  reversal  of  the  judgmeni 
put  an  end  to  the  title  ":  Freeman  on  Judgments,  481,  482. 

'  To  the  same  effect  are  the  folio w&ig  cases:  Marks  v.  Cowles^ 
61  Ala-  802;  Delano  v.  Wilde,  11  Gray,  17;  71  Am.  Dec.  687; 
GcU  ▼.  PoweU,  41  Mo.  420;  Reynolds  v.  Harris,  14  Cal.  678; 
76  Am.  Dec.  459;  HubbeU  v.  Broadwell,  8  Ohio*  127;  Bryant 
V.  Fairfield,  61  Me.  159;  Galpin  v.  Page,  18  Wall.  378. 

It  would  seem  to  be  a  useless  formality  to  institute  proceed- 
ings to  have  declared  the  purchaser's  claim  invalid,  when  the 
effect  of  the  reversal  is  to  declare  invalid  the  proceedings 
through  which  such  a  purchaser  sought  to  acquire  title. 

It  was  suggested  in  Reynolds  v.  Hosmer,  45  Cal.  629,  that 
the  owner,  after  reversal,  may,  at  his  election,  either  have  the 
sale  set  aside,  and  be  restored  to  possession,  or  have  his  action 
for  damages. 

We  do  not  understand  that  the  court  intended  in  that  case 
to  hold  that  in  such  a  case  it  was  necessary  for  the  owner  after 
reversal  to  take  any  steps  to  avoid  a  sale;  for  in  that  case  an 
application  was  made  in  the  circuit  court  to  set  aside  a  sale 
on  reversal  of  the  judgment  under  which  it  was  made,  which 
was  refused,  and  it  was  contended  that  this  was  an  adjudica- 
tion  that  the  sale  was  valid;  but  the  supreme  court  said:  **  We 
do  not  think  so.  When  the  supreme  court  reversed  the  judg- 
ment of  the  circuit  court,  and  adjudged  that  the  plaintiff  had 
no  lien  on  a  portion  of  the  canal,  and  its  mandate  was  filed  in 
the  lower  court  showing  these  facts,  the  judgment  was  reversed, 
whether  the  lower  court  made  any  order  conforming  its  judg- 
ment to  that  of  the  supreme  court  or  not.  If  the  plaintiffs 
have  any  rights  here,  they  come  from  the  reversal  by  the  su* 
preme  court,  and  not  from  any  subsequent  action  or  want  of 
action  by  the  circuit  court" 

In  that  case,  the  owner  of  property  sold  before  reversal 
brought  suit  for  damages,  and  pot  for  the  land  sold,  and  in 
such  a  case  it  may  be  that  the  owner  ought  to  be  held  to  have 
ratified  the  sale  and  the  power  of  the  officer  who  made  it. 

The  judgment  establishing  the  sum  due  to  lilies  having 
been  affirmed,  it  is  contended  that  the  judgment  was  in  so  far 
valid,  and  that  the  process  issued  under  it  conferred  lawful 
power  on  the  sheriff  to  make  the  sale. 

It  is  further  contended  that  the  objections  raised  to  the 
validity  of  the  sale  amount  at  most  only  to  irregularities. 
The  court  rendering  the  judgment  having  jurisdiction  of  the 
parties  and  subject-matter,  a  sale  made  to  a  stranger  before 
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reversal  nnder  the  process  issued  would  have  passed  title  not 
subject  to  be  defeated  by  subsequent  reversal. 

As  between  Castro  and  lilies,  however,  the  process  issued 
could  confer  on  the  officer  who  made  the  sale  no  power  other 
than  such  as  the  judgment  gave,  and  the  extent  and  character 
of  this,  as  between  them,  must  depend  on  their  rights  as  aaoer- 
tained  and  declared  by  the  judgment  rendered  in  this  court 
on  writ  of  error.  That  judgment,  in  effect,  declared  that  the 
land  in  controversy  could  not  legally  be  sold  on  such  process 
as  was  issued  and  executed. 

The  statutes  inforce  at  the  time  provided  what  the  jodg* 
ment  or  decree  for  the  foreclosure  of  a  mortgage  should  be,  as 
well  as  for  the  further  procedure,  and  the  judgment  and  pro* 
cess  issued  under  it  were  such  as  were  appropriate  for  the 
enforcement  of  a  specific  lien:  Paschal's  Dig.,  art.  1480. 

That  statute  required  the  judgment  to  direct  an  order  of 
sale  to  issue  to  the  sheriffi  directing  him  to  sell  the  mortgaged 
property;  and  it  was  only  in  the  event  that  the  same  could 
not  be  found  or  should  not  sell  for  a  sum  sufficient  to  pay  the 
judgment  and  costs  that  process  was  authorized  to  issue  under 
which  other  property  might  be  seized  and  sold  to  satisfy  the 
judgment. 

If  the  writ  under  which  the  land  in  controversy  was  soM 
had  contained  a  command  to  the  sheriff  in  the  event  the 
mortgaged  property  did  not  sell  for  enough  to  satisfy  the  judg- 
ment and  costs,  then  to  levy  upon  and  sell  other  property  suf- 
ficient for  that  purpose,  it  might  be  held  that  the  sale  was 
valid,  and  the  issuance  of  such  process  before  the  mortgaged 
property  was  sold  and  found  insufficient  only  an  irregularity. 
The  process,  however,  contained  no  such  demand,  but  required 
the  sale  of  the  property  in  controversy  absolutely,  if  necessaiyi 
to  satisfy  the  judgment;  and  this  cut  off  the  right  of  Castro  to 
point  out  other  property,  as  he  would  have  been  entitled  to  do 
under  the  law,  after  the  property  really  mortgaged  had  hew 
sold  and  found  insufficient:  Paschal's  Dig.,  art.  3775. 

It  is  said:  *'If  the  land  in  controversy,  and  in  fact  all  said 
substituted  lands,  had  been  sold  under  an  ordinary  execution 
directing  the  sheriff  to  sell  any  and  all  lands  of  Castro  to 
satisfy  said  judgment,  instead  of  under  said  writ  directing  sale 
of  the  lands  therein  described,  the  sale  would  have  passed  title 
to  lilies." 

If  this  proposition  be  conceded,  and  if  it  could  be  admitted 
that  under  a  judgment  foreclosing  a  mortgage,  and  directing 


June,  1889.]      Adams  and  Wickes  v.  Odom.  833 

the  specific  property  to  be  Bold  for  its  satisfaction,  an  ordinary 
execution  could  be  issued,  levied,  and  property  sold  under  it 
before  a  sale  of  the  mortgaged  property,  this  would  not  relieve 
appellee  from  the  difficulty  that  meets  her. 

The  officer  had  no  such  writ,  and  coald  only  do  that  under 
ihe  process  held  by  him  which  it  commanded,  had  the  judg- 
ment under  which  it  issued  been  entirely  lawful. 

In  Maupin  v.  Emmons^  47  Mo.  308,  it  appears  that  under 
tbe  statutes  of  Missouri,  as  in  many  of  the  other  states,  when 
a  fieri  faeicLB  has  been  levied,  but  returned  without  sale,  a  ven^ 
ditioni  exponas  may  issue  directing  the  sale  of  the  property 
levied  on,  and  in  the  event  that  be  deemed  not  sufficient  to 
satiefy  the  judgment,  commanding  the  sherifif  to  seize  and  sell 
other  property. 

A  writ  issued  directing  the  sale  of  property  seized  under 
the  writ  returned,  but  omitting  the  command  to  seize  and 
seU   other    property  in    the    event    the  officer  deemed  the 
former  levy  insufficient.    The  former  levy  did  not  embrace  a 
tract  of  land,  but  the  sheriff  under  the  last  writ  levied  upon 
it  and  sold;  and  in  a  contest  growing  out  of  this,  it  was  claimed 
that  the  sheriff  was  clothed  with  tbe  same  power  as  though  the 
command  to  make  an  additional  levy,  if  necessary,  had  been 
inserted  in  the  writ.    The  court,  however,  said:  "This  propo- 
sition runs  counter  to  all  our  ideas  of  the  powers  and  duties  of 
sheriffs.    It  has  always  been  considered  that  he  was  but  the 
executive  officer  of  the  comrt,  bound  to  obey  its  lawful  com- 
mands, and  in  executing  a  writ,  that  he  must  look  to  the  face 
of  it  for  the  extent  and  boundary  of  his  duties  and  his  powers. 
It  does  not  matter  what  writ  might  have  been  issued, — to 
what  writ  the  party  was  entitled  by  law  if  he  had  chosen  to 
sue  it  out;  when  it  is  issued,  and  placed  in  the  officer's  hands, 
bis  only  duty  is  to  see  what  are  its  commands,  and  if  he  finds 
them  within  the  authority  of  tbe  court,  he  must  obey  them. 
But  he  cannot  go  beyond  those  commands  or  question  their 
regularity.    If  he  is  ordered  to  sell  certain  property,  the  owner 
gives  him  no  authority  to  seize  and  sell  other  property":  Qv^inn 
V.  WUwall^  7  Ala.  645;  Cannaday  v.  NuttaUf  2  Ired.  Eq.  265; 
AUemong  v.  AUisanf  1  Hawks,  325;  Dunn  v.  Nichols^  68  N.  G. 
109. 

In  Reynolds  v.  Harris,  14  Cal.  678,  76  Am.  Dec.  469,  it 
appeared  that  a  court  having  jurisdiction  of  the  parties  and 
subject-matter  entered  a  judgment  foreclosing  mortgages,  into 
which  entered  an  improper  order  as  to  the  manner  of  sale  in 
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foreclosnro.  A  qnestion  arising  as  to  the  validi^  of  a  sb 
made  under  the  judgment  before  its  reversal,  it  was  held  Oik 
the  reversal  destroyed  the  title  acquired  bj  an  assignee  of  tk 
judgment  who  purchased  under  it;  and  in  disposing  of  tk 
question  it  was  said:  ^' We  see  no  difference  between  tb«totii 
reversal  of  the  judgment  in  that  case,  so  far  as  this  questkB 
is  concerned,  and  a  partial  reversal;  for  the  effect  of  the  le^ 
versal  was  to  declare  that  this  sale,  as  ordered  by  the  deem 
of  the  court  below,  was  improperly  so  ordered,  and  that  Ai 
sale  should  have  been  made  by  the  law  of  the  land  in  a  dife* 
ent  manner  in  substance  and  in  fact" 

Before  the  reversal  of  the  judgment  obtained  by  Il]ieB,tiK 
sales  made  under  the  process  issued  not  having  realised  asa 
sufficient  to  satisfy  it,  execution  issued  and  was  levied  on  ote 
property  of  Castro,  which  was  sold,  and  in  a  controversy  s» to 
that  it  was  claimed  that  the  sale  under  execution  was  idtiI^ 
on  the  ground  that  the  mortgaged  property  had  not  been  b^ 
sold,  and  on  the  further  ground  that  the  reversal  of  the  jii# 
ment  vacated  all  sales  made  under  it. 

In  disposing  of  that  case  it  was  held  'Hhat  all  the  mort- 
gaged lands  included  in  the  decree,  and  all  which  bjtbe  jo^ 
ment  of  this  court  were  subject  to  seizure  and  sale  under  tis 
decree,  were,  first  sold.  The  judgment  was  not  supersede 
upon  prosecuting  the  writ  of  error.  It  was  therefore  id  ta* 
thority  for  the  issuance  of  execution,  and  it  cannot  affect  tit 
title  of  the  purchaser  at  the  sale  that  property  was  not  fioU 
under  the  decree  to  which  the  defendant  in  execution  bado* 
title,  and  upon  which  the  decree  could  not  legally  operate,  <? 
which  was  not  legally  subject  to  seizure  and  sale  on  ezecotioB 
under  the  decree":  Castro  v.  /Utea,  22  Tex.  496;  73  Am.  ftt 
227. 

The  facts  on  which  the  rights  of  the  parties  to  this  v6^ 
depend  were  before  this  court  when  the  decision  in  tbe  esff 
last  referred  to  was  made,  and  we  have  in  it  a  recognitioQ « 
the  fact  that  the  property  in  controversy  was  not  subject  to 
seizure  and  sale  under  the  decree  of  foreclosure,  altbougb  i^ 
would  have  been  on  execution  issued  on  the  general  judging 
for  money. 

No  right  existed  under  the  judgment  to  have  any  particoli-' 
land  sold  other  than  such  as  was  contained  in  the  mortgagee 
and  the  judgment  of  this  court  which  declared  this  swept AVif 
all  claim  of  lilies  founded  on  the  sale  made  under  piooe^, 
issued  only  to  carry  out  the  decree  of  foreclosure. 
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After  reverBal,  so  much  of  the  decree  as  directed  the  sale  of 
nd  not  embraced  in  the  mortgages  as  between  the  parties  to 

was  as  thoagh  it  had  never  been  entered,  and  process  issued 
ider  it  as  between  such  parties  and  these  claiming  through 
lem  by  conveyance  made  after  reversal  cannot  stand  on  other 
*ound  than  does  the  decree. 

It  is  urged  that  lilies  acquired  a  lien  on  the  land,  and  that 
»r  this  reason  sale  made  under  the  process  issued  should  be 
istained.  That  no  lien  was  given  by  the  decree  was  decided 
Castro  V.  lUiea^  13  Tex.  236),  and  that  none  was  acquired  by 
^^stration  of  the  judgment  is  clear.  Had  a  lien  been  ac* 
uired  in  either  of  these  ways,  we  do  not  see  that  this  would 
1  any  manner  affect  the  question  involved  in  this  case. 

No  facts  are  shown  which  would  operate  as  an  estoppel  be- 
ween  Castro  and  lilies  or  between  their  vendees. 

The  judgment  of  the  court  below  will  be  reversed,  and  here 
endered  for  appellants,  in  accordance  with  the  agreement  ot 
Jie  parties.  ^_^^_^  , 

JuDomNTB  RsvntsxD.  —  Ai  to  the  effect  of  the  rerenal  of  a  Jvdgment  of 
foreclottare,  when  a  sale  has  been  made  thereunder:  WUhen  v.  Jaeki,  79  GaL 
297;  12  Am.  8t  Rep.  143. 


Western  Union  Telegraph  Company  v.  Edsall- 
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Tklsorafh  Compant — L&41IZLITT  lOR  Dblivbrt  ofCraiioxd  Mxaaios.— 
a  telegraph  company,  with  notioo  of  the  purpose  for  which  a  message  is 
■ent^  ia  liable  to  the  sender  for  all  damages  and  expense  naturally  and 
proximately  resulting  from  its  negligence  in  delivering  the  message  in  a 
changed  condition. 

Tblkoraph  CoMrAnT — Nones  of  Purposb  of  Tsleobam.  —  When  a  teU> 
graph  company  ia  given  notice  of  the  main  purpose  for  which  a  telegram 
ia  sent^  it  is  chargeable  with  notice  of  whatever  the  dispatch  suggests^ 
and  of  every  incidental  fact  attending  the  transaction  which  it  could 
have  ascertained  by  the  most  minute  inquiry;  and  if,  under  such  circnm- 
stances,  it  delivers  a  changed  telegram,  it  ia  liable  for  all  damaj^es  natu- 
rally resulting  from  its  negligence  in  failing  to  make  such  inquiries. 

Tklborafh  Coupant.  — Nkoliobncb  of  Telboraph  Company  in  delivering 
a  changed  telegram  cannot  be  attributed  to  the  receiver  thereof,  who  acts 
upon  its  direction,  when  there  is  nothing  in  the  message  as  received  to 
suggest  a  doubt  as  to  its  accuracy. 

Appeal  from  a  judgment  in  favor  of  Edsall  for  $3,560. 
Summons  and  Fields  for  the  appellant 
Potter  and  Hughes^  for  the  appellee. 
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Hbnby,  a.  J.  This  suit  was  brought  by  appellee  to  reoover 
damages  for  the  negligent  transmission  of  a  telegraph  message 
by  appellant. 

The  message  directed  to  be  sent  read:  ''Meet  me  imme> 
diately  with  two  horses  at  Buffalo  Springs.  Bring  Shep."  As 
delivered  it  read:  "Meet  me  immediately  with  two  horses  at 
Buffalo  Springs.     Bring  sheep." 

The  message  was  sent  from  Gainesville,  Texas,  to  Fort  Grif- 
fin, Texas,  and  from  there  mailed  to  Throckmorton,  Texas. 

The  plaintiff  then  owned  and  had  on  his  ranch  in  Throck- 
morton County,  a  flock  of  two  thousand  five  hundred  head  of 
sheep.  He  had  just  purchased  a  flock  of  about  thirteen  hun- 
dred head  in  Cooke  County  which  he  proposed  to  drive  to  his 
ranch  in  Throckmorton  County.  The  message  was  sent  on  the 
twentieth  day  of  January  to  one  Joel  Butler,  who  was  the 
servant  of  plaintiff  in  charge  of  his  sheep  in  Throckmorton 
County.  Shep  was  a  dog  belonging  to  plaintiff,  and  in  charge 
of  Butler,  trained  in  the  management  of  sheep.  The  purpose 
of  the  dispatch  was  to  have  Butler  meet  plaintiff  on  the  way 
between  Cooke  County  and  Throckmorton  County,  in  order 
that  he  might  have  his  assistance,  and  that  of  the  dog,  in 
driving  the  purchased  sheep  (known  as  the  West  flock)  to  his 
ranch. 

On  account  of  the  error  in  the  dispatch  as  delivered  to  But* 
ler,  "  sheep"  instead  "Shep,"  Butler  at  once  drove  the  Throck- 
morton or  ranch  flock  of  sheep  to  Buffalo  Springs. 

It  is  charged  that  the  consequences  of  the  mistake  occa- 
sioned damage  to  both  flocks,  and  additional  expense. 

That  by  reason  of  the  greatly  longer  time  required  for  But- 
ler to  reach  Buffalo  Springs  with  the  sheep  than  it  would  have 
done  with  the  dog,  plaintiff  was  prevented  from  making  con- 
nection or  communicating  with  him,  and  for  the  want  of  his 
assistance  and  that  of  the  dog,  he  was  greatly  delayed  in  driv- 
ing the  West  sheep,  and  put  to  great  additional  expense,  and 
that  the  longer  exposure  of  the  sheep,  and  the  more  inclement 
weather  on  the  last  part  of  the  route,  —  that  from  Buffalo 
Springs  to  the  ranch, — the  West  sheep  perished  in  great  num- 
bers; and  that  by  reason  of  the  ranch  sheep  being  taken  from 
their  range,  where  they  were  well  provided  for,  and  driven  to 
Buffalo  Springs,  over  a  barren  country,  where  they  could  not 
get  feed,  and  were  exposed  to  inclement  weather,  they  perished 
in  large  numbers;  and  besides,  those  of  both  flocks  that  8U^ 
vived  were  greatly  injured  and  lessened  in  value;  and  that 
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the  dog  would  have  greatly  lessened  the  number  of  hands  re- 
quired, and  at  the  same  time  have  enabled  plaintiff  to  com- 
plete the  drive  in  a  shorter  time. 

Judgment  was  rendered  for  plaintiff. 

Appellant  complains  of  errors  committed  by  the  district 
court  in  not  sustaining  its  exceptions  to  plaintiff's  pleadings, 
CD  the  grounds, — 1.  Because  they  failed  to  charge  that  defend- 
ant had  any  notice  of  the  object  and  purpose  for  which  the 
telegram  was  sent  further  than  shown  by  the  telegram,  and 
by  it  there  was  no  notice  that  the  damages  sued  for  would  fol- 
low a  breach  of  the  contract  in  transmitting  and  delivering 
the  telegram;  2.  Because  they  show  on  their  face  that  in  act- 
ing on  the  message  as  delivered  there  was  such  contributory 
negligence  on  th^  part  of  plaintiff's  agent  as  precludes  a  re- 
covery; 8.  Because  they  do  not  show  that  defendant  had  any 
notice  that  plaintiff  owned  any  sheep  in  Throckmorton  County; 
that  the  dispatch  did  not  give  such  notice,  and  no  damages 
from  that  cause  were  in  the  contemplation  of  the  parties  wheii 
they  made  the  contract;  4.  Because  the  item  of  one  hundred 
dollars  damages,  or  expense  of  driving  sheep  to  and  from  the 
ranch  to  Buffalo  Springs,  is  not  an  element  of  damage,  because 
it  was  not  in  contemplation  of  the  parties  at  the  time  the  mes- 
sage was  accepted  for  transmission. 

Plaintiff  alleges  in  his  petition  that  when  the  dispatch  was 
sent  ^*  he  informed  the  agent  of  defendant  who  was  then  in  its 
office  and  in  charge  thereof,  that  he  wanted  to  telegraph  to 
Joel  Butler,  requesting  him  to  bring  the  dog,  and  meet  him  to 
assist  in  driving  the  sheep  purchased  by  him  in  Cooke  County 
to  his  ranch  in  Throckmorton  County." 

This  allegation  shows  that  direct  notice  was  furnished  de- 
fendant that  the  object  of  the  dispatch  was  to  get  assistance 
for  the  purpose  of  driving  sheep  on  part  of  the  journey  from 
Cooke  County  to  Throckmorton  County,  and  the  telegram  as 
delivered  directing  that  the  ranch  sheep  should  be  taken  to 
Buffalo  Springs,  there  cannot  be  a  question  of  want  of  notice 
in  either  case.  When  notice  of  the  main  fact  was  given,  we 
think  the  defendant  was  chargeable  with  notice  of  every  inci- 
dental fact  that  would  attend  the  transactions  that  it  could 
then  have  ascertained  by  the  most  minute  inquiry.  Notice  of 
the  main  purpose  was  sufiQcient  to  put  it  upon  inquiry  as  to 
the  attendant  details,  and  it  is  chargeable  with  all  it  could 
have  learned  by  such  inquiries.  This  rule,  enforced  in  all 
cases,  is  emphatically  applicable  to  telegraph  companies. 
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The  condensed  methods  of  expression  in  use  in  their  bnsi- 
ness  require  them  to  take  notioe  of  whatever  the  dispatch  sug* 
gests;  and  if  they  need  fuller  information  on  the  subject,  thej 
should  seek  it,  and  if  they  do  not  do  so  they  must  be  hdd,  as 
we  have  suggested,  to  have  all  the  knowledge  that  such  in- 
quiries could  have  elicited.  In  this  case,  knowledge  of  the 
fact  that  the  two  herds  were  to  be  driven  between  known  points 
at  a  stated  season  of  the  year  would  probably  charge  the  corn- 
pany  sufficiently  with  notice  of  the  distances,  character  of  the 
country,  expense  of  driving,  and  effect  of  delay  on  the  sheep, 
considering  the  weather  and  other  things  incident  to  driving 
flocks  of  sheep  over  the  routes,  to  make  it  responsible  for  dam* 
ages  growing  out  of  such  causes  or  conditions. 

We  are  unable  to  see  in  what  consisted  ^legligence  on  the 
part  of  Butler,  the  servant  of  plaintiff,  in  obeying  a  plain  com- 
mand to  him  to  take  the  flock  of  sheep  to  Buffalo  Springs. 
The  dispatch  contained  no  word  inconsistent  with  that  direo- 
tion.  It  contained  nothing  to  suggest  a  doubt  of  its  entire 
accuracy.  If  he  had  entertained  such  a  doubt,  he  had  no 
means  of  removing  it.  The  dispatch  had  been  brought  to  him 
by  mail  from  the  end  of  the  telegraph  line,  and  not  havinj;  the 
means  of  immediately  communicating  with  the  sender,  if  that 
could  have  been  required  of  him  under  any  circumstances,  he 
was  under  the  necessity  either  of  obeying  or  repudiating  it 
We  do  not  think  it  can  be  fairly  contended  that,  under  the 
circumstances,  it  was  not  his  duty  to  obey  the  message  as  he 
did. 

Appellant  complains  that  the  court  erred  in  its  charges  to 
the  jury  as  follows:  1.  In  failing  to  submit  to  the  jury  the 
question  of  notice  to  defendant  of  any  object  to  be  accomplished 
by  the  telegram  further  than  shown  by  itself,  and  as  to  whether 
damages  to  the  sheep  were  in  contemplation  of  defendant  when 
it  received  the  telegram  for  transmission;  and  in  failing  to  sub- 
mit the  question  of  contributory  negligence;  2.  In  charging 
that  plaintiff  might  recover  for  loss  on  the  West  flock  between 
Buffalo  Springs  and  plaintiff's  ranch,  because  all  the  evidence 
snowed  that  Butler  reached  said  destination  before  plaintiff 
did,  and  plaintiff's  loss  was  occasioned  by  his  failing  to  meet 
Butler  there. 

In  the  main,  these  objections  are  the  same  as  those  raised 
open  the  exceptions  to  the  pleadings,  and  have  no  more  merit 
tn  one  view  than  in  the  other.  Moreover,  in  so  far  as  they 
complain  of  the  omission  to  give  charges,  those  given  by  the 
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court  being  found  unexceptional,  the  omitted  charges,  even  if 
they  had  been  correct,  ought  to  have  been  brought  to  the  at- 
tention of  the  court. 

With  regard  to  the  objection  to  the  charge  as  to  damages 
for  driving  the  sheep  between  Buffalo  Springs  and  the  ranch, 
baaed  upon  the  evidence  that  Butler  arrived  at  the  springs 
before  plaintiff  did,  and  that  plaintiff  not  finding  him  there 
at  all  was  his  own  fault,  we  think  that  on  this  point  the  evi« 
dence  shows  that  plaintiff  sent  a  messenger  to  meet  Butler  at 
Buffalo  Springs  and  give  him  further  instructions  consistent 
with  the  original  purpose,  but  on  account  of  Butler  being  im« 
peded  by  the  ranch  sheep,  which  he  was  driving,  he  was 
greatly  delayed,  leading  to  the  messenger  leaving  the  destina- 
tion before  he  reached  it    From  the  same  cause,  Butler,  when 
he  arrived  at  the  destination,  could  get  no  information,  and 
as  for  the  want  of  food  and  shelter,  the  sheep  under  his  control 
were  being  greatly  injured,  he,  after  waiting  there  a  short 
time,  prudently  returned  with  the  sheep  to  the  ranch,  from 
which  it  resulted  that  he  was  not  at  Buffalo  Springs  when 
plaintiff  reached,  that  point  with  the  other  flock,  and  no  com- 
munication was  established  between  the  two  until  afterwards. 
As  the  record  now  stands,  owing  to  portions  of  it  having  been 
stricken  out  on  motion  of  appellee,  there  is  nothing  to  support 
the  remaining  assignments  of  error  discussed  in  the  brief  of 
appellant. 

We  think  the  judgment  ought  to  be  affirmed. 


Tblxohaph  Ck>]fpANn8.  —  As  to  thx  Liabilitt  of  a  Telsorapb  Oompaht 
icT  failing  to  send  or  deliver  messages,  or  for  errors  therein,  see  extended  note 
to  Western  Union  Tel  Co.  ▼.  Cooper,  10  Am.  81  Rep.  77S-790;  compare  fTeH- 
em  Unhn  TeL  Co.  ▼.  Mwi^ord^  87  Tenn.  190;  10  Am.  St.  Rep.  690,  and  note; 
Pepper  ▼.  Ttkgraipk  Co.,  87  Tenn.  654;  10  Am.  St.  Rep.  699,  and  note;  fTeif- 
Unkm  TeL  Co.  ▼.  Broeeche,  72  Tex.  654;  13  Am.  St.  Rep.  848;  AleaoamUf 
Wettem  Unkm  TeL  Co.,  66  Miss.  161;  14  Am.  St  Rep.  666. 
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City  of  Fort  Worth  v.  Crawford. 
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NunAHci— LiABnirr  ov  Cirr  pob  MAnfTAnrmo.  —  A  dtj  having  can- 
trol  and  poatession  of  a  damp-yard  and  barying-groand  ao  nagligently 
and  carelesaly  kept  as  to  oonstitate  a  naiaaaoe  is  liable  in  damagea  to  aa 
adjoining  land-owner  injured  thereby. 

NunANOB  —  SumoiBMOT  OP  Pbtition  AOAiNsr. — A  petition  in  aa  aetioB 
against  a  eity  for  creating  and  maintaining  a  nuisance  oontaining  the 
necessary  averments,  and  alleging  that  plaintiff's  home  was  free  of  all 
noxious  and  offensive  odors,  and  was  a  desirous  and  healthy  abode  prior 
to  the  time  defendant  committed  and  permitted  the  nuisances  complained 
of,  describing  them,  is  sufficient,  without  direct  averment  to  negative 
the  supposition-  that  the  sickness  and  injury  to  plaintiff  and  his  famfly 
were  caused  by  other  tiian  the  ground  constituting  the  fonndatian  of  the 
action. 

KuiSANOi  —  LiABiLiTT  OF  CiTT  lOB  Maintainino. — In  an  action  against 
a  city  for  creating  and  maintaining  a  nuisance^  it  is  not  necessary  to 
plead  the  character  and  nature  of  its  possession;  and  if  the  proof  ahows 
a  maintenance  of  the  nuisance  while  in  the  possession  and  contn>l  of  the 
city,  its  liability  attaches,  no  matter  how  it  obtained  possession. 

KuiSANca.  —  BvERT  Person  has  thb  Bight  to  have  the  air  diffused  over 
his  premises  free  from  noxious  vapors  and  noisome  smells  that  woald  not 
exist  there  except  for  the  acts  of  the  party  complained  of,  and  which  are 
prejudicial  to  health,  or  nauseous  to  the  smell,  or  trench  upon  the  rights 
of  the  person  affected  thereby,  but  they  must  be  of  such  character  as  to 
be  offensive  to  the  senses  or  to  produce  actual  physical  discomfort^  nat- 
urally interfering  with  the  comfortable  enjoyment  of  property,  though 
they  need  not  be  hurtful  or  unwholesome. 

KuiSANCB — Liability  of  Citt  fob  Maintainino.  —  When  a  municipal 
corporation  has  ample  power  to  remove  a  nuisance  injurious  to  health, 
endangering  the  safety  or  impairing  the  convenience  of  its  eitixens,  or 
when  in  the  prosecution  of  a  public  work  it  creates  or  maintains  a  nui- 
sance, it  is  liable  for  all  the  injaries  resulting  from  a  failure  on  its  part 
to  properly  exercise  the  power  possessed  by  it»  and  for  the  injuries  ra- 
sulting  from  its  unlawful  acts. 

Appeal  from  a  judgment  of  1750  in  favor  of  Crawford. 

Cappa  and  Canteyj  for  the  appellant. 

A,  M.  Carter,  for  the  appellee. 

Hobby,  J.  Upon  the  former  appeal  in  this  cause,  the  judg- 
ment was  reversed  on  the  ground  that  the  court  failed,  in  ite 
charge,  to  submit  the  proper  test  as  to  the  appellant's  liabil- 
ity, which  was  held  to  depend  upon  its  negligence  with  re- 
spect to  the  deposit  of  and  burial  of  the  bodies  of  dead 
animals,  garbage,  filth,  etc.,  upon  the  land  adjacent  to  ap* 
pellee's  home,  and  which  resulted  in  the  injury  complained 
of:  City  of  Fort  Worth  v.  Crawford,  64  Tex.  202;  53  Am.  Bep^ 
753. 
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The  petition  in  this  case  was  excepted  to  on  the  ground 
that  it  did  not  allege  with  suffioient  certainty  that  the  siok-^ 
ness  and  suffering  and  injuries  to  plaintiff  and  his  family  were* 
occasioned  from  no  other  cause  than  the  acts  of  defendant,, 
and  did  not  allege  that  the  city  had  taken  possession  or  as^ 
snmed  control  of  the  ground  on  which  the  deposit  of  filth* 
garbage^  and  dead  bodies  of  animals  were  made  by  proper 
ordinance  or  vote  of  its  council,  or  that  the  city  was  acting  in 
the  scope  of  its  authority,  if  it  had  so  taken  possession.  These 
exceptions  were  overruled,  and  this  action  of  the  court  is  as- 
signed as  error. 

The  petition  alleged  the  due  incorporation  of  the  city  of 
Fort  Worth,  the  ownership  and  possession  in  1881,  and  ever 
since,  by  the  plaintiff  of  seventeen  and  one  half  acres  of  land 
near  the  city  of  Fort  Worth,  to  the  east,  which  was  the  home 
of  the  plaintiff,  his  wife,  and  children,  ''of  which  latter  he  had 
several";  that  it  had  been  his  home  for  a  long  time  prior  to 
said  date  (1881);  that  it  was  free  from  all  noxious  and  offen- 
sive odors,  and  was  a  healthy  abode  for  the  plaintiff  and  his 
family;  that  in  1881,  the  defendant  was  in  possession  of  ten 
acres  of  land  in  the  city  limits,  and  close  by  the  plaintiff's 
premises;  that  from  some  time  in  1881,  the  defendant  bad 
continually  "wrongfully,  negligently,  and  unjustly  cast,  car- 
ried, and  deposited,  and  caused  and  carelessly  and  negli- 
gently permitted  to  be  cast,  carried,  and  deposited,  on  said 
ten  acres  of  land  in  its  possession,  great  quantities  of  filth 
and  refuse  matter  from  privies,  water-closets,  stables,  sinks, 
and  streets,  and  carcasses,  and  other  noxious  things  too  filthy 
to  name  or  write  in  a  petition";  that  the  defendant  failed  and 
neglected  to  take  reasonable  and  proper  action  to  prevent  said 
deposits  from  poisoning  the  air,  and  so  injuring  the  health  of 
plaintiff  and  his  family,  and  ruining  his  said  premises;  that 
had  the  defendant  taken  reasonable  and  proper  steps,  and 
acted  in  the  premises  in  a  reasonable  and  proper  manner,  ''as 
it  could  and  should  have  done,"  the  injuries  to  plaintiff  and 
his  family  would  not  have  occurred;  that  on  account  of  the 
sickness  of  the  plaintiff's  family,  caused  by  said  noxioOs 
odors,  he  was  compelled  to  spend  one  hundred  dollars  for 
medicines,  and  paid  doctors  one  hundred  dollars;  that  on  ac- 
count of  said  sickness,  he  and  his  wife  lost  a  great  amount  of 
time,  valued  at  two  hundred  dollars;  that  the  value  of  the 
nursing  of  his  family  during  said  sickness  was  one  hundred 
dollars. 
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It  was  not  necessary  for  the  petition,  by  direct  averment^  to 
negative  the  supposition  that  the  sickness  and  injury  to  him- 
self and  family  were  occasioned  by  other  causes  than  those 
constituting  the  foundation  of  the  suit  This  was  necessarily 
implied  from  the  allegation  that  his  home,  for  a  long  time 
prior  to  1881,  had  been  free  from  all  noxious  and  offensive 
odors,  and  was  a  healthy  abode;  that  the  acts  of  the  defend- 
ant were  the  direct  cause  of  the  injury  is  sufficiently  stated  in 
the  averments  to  the  effect  that  his  *^was  a  desirous  and 
healthy  home  for  plaintiff  and  his  family  prior  t6  the  time 
the  defendant  committed  and  permitted  the  nuisances  herein- 
after complained  of,"  etc.,  coupled  with  and  followed  by  the 
allegations  quoted,  describing  the  nuisances. 

It  is  also  distinctly  averred  that  '4n  1881,  the  defendant 
was  in  possession  of  ten  acres  of  land  in  the  city  limits,  and 
olose  by  plaintiff's  premises.''  If  the  fact  of  the  nuisance 
created  and  maintained  by  it  was  established  by  proof  while 
in  its  possession  and  control,  its  liability  would  attach,  and 
whether  the  city  took  possession  by  an  ordinance  or  by  vote 
of  the  council  would  be  a  matter  of  evidence,  and  it  would 
not  in  such  a  case  be  essential  to  plead  the  character  or  na- 
ture of  its  possession. 

The  refusal  of  the  court  to  give  the  following  instruction  is 
complained  of:  '^You  are  instructed  that  you  are  to  find  for 
the  defendant,  unless  you  find,  from  the  evidence,  that  the 
injuries  arising  from  inhaling  the  noxious  gases  and  effluvia 
complained  of  by  plaintiff  were  the  direct  and  immediate 
cause  of  the  negligence  of  defendant's  duly  authorized  agents, 
acting  within  the  scope  of  their  authority.*' 

The  court  instructed  the  jury:  "That  if  you  believe  that 
tl\p  agents  and  employees  of  the  city  used  the  burying-ground 
in  a  careless  and  negligent  manner,  and  that  they  failed  to 
use  such  care  and  precaution  as  would  have  prevented  any 
special  injury  to  the  plaintiff  not  common  to  the  public,  and 
that  the  injury  resulted  therefrom  to  the  plaintiff,  to  find  for 
him.'' 

'This  sufficiently  advised  the  jury  that  there  could  only  be 
a  recovery  for  injuries  to  plaintiff  not  common  to  the  public, 
which  were  the  result  of  the  negligence  and  carelessness  of  the 
defendant. 

The  requested  instruction  certainly  was  not  correct,  becaufls 
if  it  had  been  given,  there  could  be  no  finding  for  the  plain- 
tiff, "unless  the  jury  found,  from  the  evidence,  that  the  injo- 
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ties  arising  from  the  noxious  odors,"  etc.,  complained  of  were 
the  direct  and  immediate  cause  of  defendant's  negligence. 

There  is  no  evidence  that  these  'injuries"  of  the  plaintiff 
were  'Ube  direct  cause  of  defendant's  negligence";  but  there 
18  evidence  **that  defendant's  negligence"  was  ^'the  direct  and 
imn^ediate  cause"  of  plaintiff's  injuries. 

It  is  further  complained  that  there  is  no  evidence  that  the 
city  had  possession  and  control  of  the  land  adjoining  plaintiff, 
and  that,  the  court's  charge  having  submitted  this  as  a  condi- 
tion precedent  to  a  recovery,  the  finding  to  that  effect  was  con- 
trary to  the  charge. 

The  evidence  as  to  the  control  or  possession  of  the  land  upon 
which  the  nuisance  complained  of  was  committed  and  per- 
mitted was  the  city  ordinance  254,  describing  the  burial- 
grounds  and  place  of  deposit  for  filth,  garbage,  offal,  dead 
animals,  etc.,  and  regulating  the  burial  of  the  same,  passed 
in  May,  1880,  and  which  designated  for  this  purpose  the  lot  or 
tract  of  land  adjacent  to  plaintiff's,  and  the  testimony  of  the 
witness  Evans,  that  he  had  frequently  recognized  it  in  passing 
the  tract  as  that  so  designated,  and  the  further  evidence  of 
Crawford,  that  the  defendant  took  possession  of  this  land  in 
1881,  and  that  the  city  passed  an  ordinance  prohibiting  under 
penalty  persons  from  depositing  all  offensive  matter  there,  and 
appointed  a  policeman  for  the  purpose  of  watching  and  detect- 
ing parties  so  doing.  This  evidence,  with  the  further  fact  that 
the  city  by  ordinance  directed  the  city  scavenger  to  deposit 
filth,  garbage,  dead  animals,  etc.,  on  this  ground,  and  regulat- 
ing the  manner  in  which  this  should  be  done,  both  by  him 
and  private  parties,  established  unmistakably  the  exercise  of 
control  and  possessiop  upon  the  part  of  the  city  over  this  prop- 
erty, making  it  liable  for  any  nuisance  committed  by  it  pr 
which  it  could  prevent. 

The  evidence  also  is,  it  is  true,  that  other  persons  than  the 
city  scavenger  made  the  deposits  complained  of,  but  it  was 
clearly  shown  that  the  scavenger  Pardue  was  grossly  negli- 
gent and  careless  in  the  performance  of  this  duty,  and  that  he 
was  remonstrated  with  by  plaintiff',  and  that  the  city  authori- 
ties were  informed  of  the  nuisance  and  its  cause. 

The  effects  upon  plaintiff  of  the  negligent  manner  in  which 
these  deposits  were  made  were  detailed  at  length.  His  home 
was  rendered  almost  uninhabitable,  his  family  and  himself 
were  kept  in  bad  health,  and  he  was,  in  the  language  of  a  wit* 
ness,  "  a  walking  skeleton."    This  was  caused  by  the  noxious 
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▼apors  arising  from  these  deposits  either  left  exposed  c«  the 
ground  or  partially  buried.  The  stench  was  so  offensive  thai 
he  had  to  shut  his  doors  to  eat  and  sleep.  It  was  a  continual 
nuisance,  and  rendered  his  property,  as  a  habitatioo,  wotUh 
less.  For  a  year  and  a  half  he  lost  half  of  his  time  by  reason 
of  sickness.  Paid  one  doctor  sixty  dollars,  and  bought  and 
paid  for  medicines.  Paid  fifteen  dollars  a  week  to  have  his 
business  attended  to.  After  the  ordinance  was  passed  the 
burying  amounted  to  nothing.  Before  it  was  passed  it  was  not 
so  offensive.  The  testimony  shows  that  the  filth  on  this  place 
of  deposit  was  indescribable,  and  was  so  offensive  as  to  make 
persons  passing  sick,  and  could  be  perceived  a  mile  away. 

These  facts  were  sufficient  to  support  the  verdict. 

There  is  no  doubt  that  a  distinction  exists  between  the  lia- 
bility of  a  municipal  corporation  for  acts  done  exclusively  for 
a  public  purpose,  and  those  done  for  its  own  private  ad  van-  . 
tage.  The  distinction  is,  that  in  the  former  case  it  is  only 
liable  for  the  negligent  or  canless  execution  of  its  daty.  In 
the  latter  it  is  liable,  as  would  be  an  individual,  for  all  dam- 
ages resulting  from  the  act,  irrespective  of  the  question  of  neg- 
ligence: Wood  on  Nuisances,  sec.  745. 

There  is  also  no  doubt  that  every  person  has  a  right  to  have 
the  air  diffused  over  his  premises  free  from  noxious  vapors 
and  noisome  smells  that  would  not  exist  there  except  for  the 
acts  of  the  party  complained  of,  and  which  are  prejudicial  to 
health,  or  nauseous  to  the  smell,  or  trench  upon  the  rights  of 
the  person  affected  thereby:  Wood  on  Nuisances,  471-473. 
'*  In  case  of  noisome  smells  arising  from  noxious  vapors,  the 
stench  must  be  of  such  character  as  to  be  offensive  to  the 
senses,  or  to  produce  actual  physical  discomfort,  such  as  nat- 
urally interferes  with  the  comfortable  enjoyment  of  property.  It 
is  not  necessary  that  it  should  be' hurtful  or  unwholesome.   It 
is  sufficient  if  they  are  so  offensive  or  produce  such  annoy- 
ance, inconvenience,  or  discomfort  as  to  impair  the  comfortable 
enjoyment  of  property  by  persons  of  ordinary  sensibilities*': 
Id.,  sec.  495.    And  "when  a  municipal  corporation  has  ample 
power  to  remove  a  nuisance  that  is  injurious  to  health,  endan- 
gers the  safety  or  impairs  the  convenience  of  its  citizens,  or 
when  in  the  prosecution  of  a  public  work  it  creates  a  nuisance 
(or  permits  it  to  remain),  it  is  liable  for  all  the  injuries  that 
result  from  a  failure  on  its  part  to  properly  exercise  the  power 
possessed  by  it,  and  for  the  injuries  resulting  from  its  unlaw* 
ful  acts":  Id.,  sec.  744. 
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We  believe  theBe  to  be  the  legal  principles  applicable  to 
this  case,  and  we  are  of  opinion  that  the  judgment  should  be 
aflBirmed. 

JjLAwiLm  or  Cmr  loa  Grsatino  ob  MAmTAnmro  a  Nvibancb.  —The 
general  mle  of  Uw  undoubtedly  is,  that  a  municipal  corporation  has  no  more 
sight  to  erect  and  maintain  a  nuisance  than  has  a  private  individual;  and  an 
•ction  may  be  maintained  against  such  corporation  for  injuries  occasioned  by 
«  nnisanoe,  in  any  esse  in  vrhich,  under  similar  circumstances,  an  action 
«(Nild  be  maintained  against  an  individual:  Harper  v.  MihooMkee^  90  Wis.  366; 
PUttburg  v.  Qrkr,  22  Pa.  St.  54;  Brower  v.  Maywr  eie.  qf  New  York,  3  Barb. 
25^     In  other  words,  towns  will  not  be  justified  in  doing  an  act  lawful  in 
ttaeU,  in  such  a  manner  as  to  create  a  nuisance,  any  more  than  individuals. 
And  if  a  nuisance  is  thus  created,  whereby  another  suffers  damage,  towns 
•are,  like  individuals,  answerable  therefor:  MoUry  v.  Danbury,  45  Conn.  550. 
To  make  a  city  so  responsible,  it  must  always  be  remembered  that  it  is 
necessary  that  the  act  complained  of  be  done  by  authority  of  the  corpora- 
tion, or  by  a  branch  of  its  government  invested  with  power  and  jurisdiction  to 
«ct  for  it,  upon  the  subject  to  whidh  the  particular  act  relates,  or  that,  after  the 
act  has  been  done,  it  has  been  ratified  by  the  corporation  by  sny  similar  act 
of  ito  officers:  Thayer  r.  BoUon,  19  Pick.  511;  31  Am.  Dec  157.     For  a  town 
km  not  liable  for  acts  which  result  in  creating  a  nuisance  to  property,  when  the 
acts  oomplaiued  of  are  not  within  the  scope  of  its  corporate  powers;  nor  is  a 
town  generally  liable  for  the  illegal  and  unauthorized  acts  of  its  officers  or 
employees,  even  when  acting  within  the  scope  of  their  duties:  8eele  v.  Deer- 
ing,  79  Me.  343;  1  Am.  St.  Rep.  314;  Thayer  v.  Boeion,  19  Pick.  511;  31 
Am.  Dec  157. 

A  municipal  corporation,  it  seems,  has  no  control  over  nuisances  within  its 
«orporate  limits,  except  such  as  is  given  by  its  charter,  or  by  general  law,  and 
there  can  be  no  recovery  on  a  couf|»laint  against  such  corporation  for  iuju- 
ffies  caused  by  a  nuisance,  which  does  not  show  that  the  corporation  has  such 
control  as  makes  the  wrong  a  violation  of  a  legal  duty,  imposed  by  such  char- 
ter or  by  a  general  law:  MaiUnowaky  v.  Hannibal,  35  Mo.  App.  70. 

If  a  municipal  corporation,  without  pretense  of  authority,  and  in  direct 
violation  of  statute,  assumes  to  grant  to  an  individual  the  right  to  obstruct 
one  of  its  streets  while  in  the  transaction  of  his  private  business,  and  for 
•nch  privilege  takes  compensation,  it  must  itself  be  regarded  as  maintaining 
a  nuisance  so  long  as  the  obstruction  is  continued  by  reason  of  and  under 
such  license;  and  it  is  liable  to  damages  naturally  resulting  therefrom  to  a 
third  person,  who  is  injured  in  his  person  or  property  by  reason  of  or  by 
coming  in  contact  with  such  obstruction  in  the  street:  Cohen  v.  Mayor  etc 
ilf  N.  r.,  113  N.  T.  532;  10  Am.  St.  Rep.  506. 

A  city  is  liable  to  indictment  for  erecting  or  maintaining  a  public  nuisance, 
and  it  is  also  liable  in  damages  at  the  suit  of  a  private  person  who  sustains 
special  damages  therefrom:  Brower  v.  Mayor  qf  N,  Y,,  3  Barb.  254;  People 
V.  Albany,  11  Wend.  539;  27  Am.  Dec.  95;  Hunt  v.  Mayor  qf  Albany,  9 
Wend.  571.  If  it  allows  its  streets  to  remain  out  of  repair,  thus  creating  a 
nuisance,  as  in  Davie  t.  Bangor,  42  Me.  522;  State  v.  Portland,  74  Id.  288; 
4:i  Am.  Rei».  536;  or  if  it  neglects  to  abate  a  nuisance  which  it  has  the  power 
to  remove,  as  in  SiaU  v.  ShelbyviUe,  4  Sneed,  176;  or  if  it  permits  a  public 
nuisance  to  exist  on  its  property:  8t.  John  v.  Mayor,  3  Bosw.  483;  Harper  v. 
Milwaukee,  2U  Wis.<365,  — it  is  liable  to  be  indicted  and  punished  the  same  as  an 
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indiTidnal.  Thu  in  PeopU  r.  AJbam^,  11  Wend.  539,  27  Am.  Dee.  95,  it 
beld  that  ui  indio  tment  lay  againat  a  oity  for  neglecting  what  the  oonmurn  good 
required,  as  where  it^.  having  power  to  direct  the  ezcaTating,  deepening  or 
cleansing  ol  a  basin  or  pond  connected  with  the  river,  neglected  to  take  ths 
necessary  measures  in  that  respect,  and  allowed  the  basin  to  become  foal  by 
an  aggregation  of  mud  and  other  vile  substances,  so  that  the  water  waa  cor- 
rupted and  the  air  infected  with  loathsome  and  unwholesome  stenches.  Se 
an  indictment  may  be  maintained  against  a  city  which  has,  under  its  charter, 
power  to  enact  ordinances  necessary  to  prevent  and  remove  nuisancea  and  to 
praser^e  the  public  health,  wh'^re  it  does  not  cause  to  be  abated  or  removsd 
a  slaughter-house  kept  to  the  detriment  of  the  public  health  on  land  within 
the  corporate  limits:  State  v.  SheSbyinlltt  4  Sneed,  176. 

In  order  to  maintain  a  private  action,  the  injury  resulting  from  a  nniaBBoe 
must  be  special  and  particular,  and  not  such  as  is  sustained  by  all  the  public 
in  common.  Thus  where  the  sole  cause  of  complaint  is,  that  an  nnanthortaod 
erection  in  the  street  causes  an  obstruction  to  and  a  nuisance  in  the  high- 
way, the  remedy  is  by  indictment^  but  when  special  damages  are  eostained 
by  reason  of  such  obstruction,  the  injured  party's  remedy  is  by  civil  actioB 
for  damages,  or  to  abate  the  nuisance:  Morrismm  v.  HinkKn,  87  HL  587;  29 
Am.  Rep.  77.  In  this  case,  damages  were  recovered  against  a  city  for  ersct- 
ing  a  water-tank  and  engine  in  the  center  of  the  street,  and  occupying  ooe 
half  thereof  for  the  purpose  of  supplying  the  city  with  water,  it  being  held 
that  such  was  not  a  use  to  which  the  street  could  appropriately  be  put^  and 
that  an  adjoining  lot-owner  did  not  take  subject  to  any  such  easements 

A  city  having  the  right  to  collect  and  deposit  refuse  matter  in  a  pnblie 
dock,  where  it  would  ordinarily  be  distributed  by  the  elements,  so  as  not  to 
create  a  nuisance,  has  no  right  to  allow  such  deposits  to  so  accumulate  as  to 
obstruct  navigation  and  create  a  public  and  private  nuisance;  and  if  the  city 
neglects  or  refuses  to  remove  the  matter  and  abate  the  nuisance,  it  ia  liable 
to  indictment  for  the  public  nuisance,  and  to  an  action  in  tort  by  the  prop- 
erty owners  injured  by  the  private  nuAance:  FrvrnkUn  Wharf  Co,  t.  Port- 
land, 67  Me.  46;  24  Am.  Rep.  1.    This  case  is  almost  identical  with  tihas  of 
Brayion  v.  Fall  River,  113  Mass.  218,  where  the  court  held  that  an  action  ta 
tort  might  be  maintained  against  a  city  for  obstructing  a  wharf  erected  upon 
tide- water  with  rubbish  from  its  sewera.     "An  individual,**  says  the  court  ia 
that  case,  "cannot  maintain  a  private  action  for  a  public  nuisance  by  reason 
of  any  injury  which  he  su£fer8  in  common  with  the  public    The  only  remedy 
is  by  indictment  or  other  public  proeecution.    But  if,  by  reason  of  a  pablio 
nuisance,  an  individual  sustains  pecuniary  injury  differing  in  kind,  and  not 
merely  in  degree  or  extent,  from  that  which  the  public  sustains  from  tiie 
same  cause,  he  may  recover  damages  in  a  private  suit  for  such  peculiar  in- 
jury.    We  are  of  opinion  that  this  was  an  injury  special  and  peculiar  to 
him,  for  which  he  may  maintain  this  action.    He  has  a  right  to  the  watw  at 
his  wharf  at  its  natural  depth.     By  the  filling  up  of  the  dock,  his  use  of  lus 
wharf  for  the  purposes  for  which  it  had  been  constructed  and  actually  used 
was  impaired,  and  he  was  subject  to  an  inconvenience  and  injury  not  coid- 
mon  to  the  public"    To  the  same  effect  ia  Petersburg  v.  A^legartk,  28  Gratt 
321;  Breed  v.  Lynn,  12G  Mass.  867.     An  adjacent  house-owner,  who,  with 
his  family,  is  seriously  annoyed  by  the  loud  noises  and  offensive  odors  firoia 
peddlers  selling  their  produce  from  wagons  in  the  public  park  in  front  of  and 
near  his  house,  diffturbing  the  comfort,  sleep,  and  conversation  of  his  family, 
may  enjoin  the  city  from  using  or  authorizing  or  taking  pay  for  the  usssf 
the  place  mentioned  for  the  sale  of  goods,  although  the  nuisance  may  sJso  be 
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a  piiblio  €n%  to  h%  remedied  m  nioh  by  indiotmeot,  and  altiumgh  the  eity 
doee  not  oreate  the  iiiii8aiioe»  but  only  takee  feea  from  the  peddlers  who  do 
create  it:  McDonald  t.  Newark,  42  N.  J.  Bq.  136.  In  all  enob  oaeei,  the 
plaintiff,  upon  Mktisfying  the  ooart  that  the  oanse  of  complaint  ia  a  private 
Bnieanoe  to  his  property,  is  entitled  to  injunction  or  other  relief  against  the 
city  as  he  wonld  be  against  an  individoaL  But  the  coort,  in  granting  relief^ 
•specially  if  by  injnnction,  always  postpones  its  operation  for  a  reasonable 
time,  in  order  to  enable  the  defendant  to  take  adequate  measures  to  remove 
the  nuisance  without  nnnecesnry  injury  to  the  public  health  or  intersstM 
^reed  ▼.  Xynn,  126  Mass.  867-370. 

As  a  general  rule,  a  municipal  corporatioD  having  the  exclusive  care  and 
control  of  the  streets  in  a  city  is  obliged  to  see  that  they  are  kept  safe  and 
free  of  obstrnction  for  the  passage  of  persons  and  property,  and  to  abate  all 
nuisances  that  might  prove  dangerous;  and  for  a  neglect  of  this  duty,  the 
city  is  liable  for  the  damages  sustained:  CiJcago  v.  RoblAiMf  2  Black,  418. 
In  addition  to  what  has  been  said  above  upon  this  subjecti  it  has  been  held 
that  objects  within  the  limits  of  a  street,  which  in  their  nature  may  be  cal* 
cnlated  to  frighten  horses  of  ordinary  gentleness,  may  be  nuiBances,  which  it 
is  the  duty  ci  the  town  to  remove,  aod  for  the  non-removal  of  which  it  is 
liable  in  damages:  Ayer  v.  Nortoidi,  39  Conn.  376;  12  Am.  Rep.  396;  Mcrm  v. 
JOehmimdf  41  Vt.  443;  98  Am.  Dec  600.  In  the  case  from  Connecticut,  the 
cause  of  complaint  was  a  large  tent  erected  in  the  street;  and  in  the  Vermont 
complaint  was  made  of  bales  of  hay  left  in  the  street.  In  all  such 
it  must  be  shown  that  the  nuisance  is  the  direct  and  immediate  cause 
of  the  injury,  and  the  character  of  the  object  must  be  such  as  to  make  the 
danger  obvious,  and  the  duty  and  power  of  the  town  to  remove  it  dear. 
Thus  where  the  city  licensee  a  public  exhibition  of  wild  bears,  knowing  it  to 
be  well  calculated  to  frighten  horsee  and  endanger  lives  snd  property  in  tho 
streets,  such  act  of  the  officers  of  the  city  makes  the  city  liable  in  damages 
to  one  injured  in  consequence  thereof:  LiUU  v.  Maditon^  42  Wis.  643;  24  Anu 
Hep.  436.  In  this  case  the  court  said:  "  We  should  certainly  hesitate  to 
sanction  the  principle  that  a  municipal  corporation  might  knowingly  and  un* 
necessarily  permit  or  authorise  a  nuisance  or  dangerous  obstruction  to  be 
placed  in  one  ci  its  streets  without  being  answerable  in  damages  therefor.* 
In  the  subsequent  case  of  HvbbeU  v.  Vk^qua,  67  Wis.  343,  58  Am.  Rep.  866, 
tho  plaintiff  sought  to  recover  from  the  city  for  injury  from  a  bullet  coming 
through  a  tent  constituting  a  shooting-gallery,  adjoining  the  sidewalk,  and 
which  was  licensed  by  the  city  as  such,  and  the  court  held  that  such  a  shoot- 
ing-gallery was  not  a  nuisance  per  96,  and  that  plaintiff  could  not  recover. 
This  case  holds  that  a  mere  license  to  carry  on  a  lawful  business  within  the 
eity  limits  cannot  be  construed  as  a  license  to  carry  on  the  business  in  an  un* 
lawful  manner,  so  as  to  create  a  public  nuisance,  nor  is  the  city  liable  for  tho 
abnse'  of  such  license  by  the  licensee.  The  case  also  contains  a  learned  dis- 
cussion respecting  the  liability  of  a  city  for  a  nuisance  created  under  a  license 
granted  by  it^  and  eites  many  cases  from  this  series. 

The  law  is  well  settled  that  a  city  licensing  a  business  which  is  well  known 
to  it  to  be  such  as  may  constitute  a  nuisance,  and  which  it  has  no  right  to 
anthorise^  is  itself  guilty  of  maintaining  a  nuisance,  and  liable  to  the  party 
damaged  thereby:  Cohm  v.  Mayor  Ue,  of  New  York,  113  N.  T.  532;  10  Am. 
8t.  Rep.  606;  Stanley  v.  DavenpoH,  54  Iowa,  463;  McDonald  v.  Newark,  42 
N.  J.  Bq»  142.  A  city  is  liable  for  erecting  or  maintaining  a  pest-house, 
whereby  plaintiff's  house  becomes  unhealtbful,  and  infected  with  a  malignant 
sod  infectious  disease,  and  its  occupancy  rendered  unsafe  and  unpleasanti 
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ffoffg  T.  Board  qf  CommisOonen,  60  Ind.  511;  NibkU  t.  NtukmUe,  18  HcU. 
484;  27  Am.  Bep.  765.  The  liability  of  ettiea  for  "»*»"**« "«"g  or 
miiwaioai  has  been  of  tea  demonstrated  in  those  cases  arising  from 
^hieh  the  city  is  anthoriied  to  boild  under  power  granted  it  to  fitaWish  a 
«ystem  of  grading  and  drainage,  and  it  is  universally  held  that  this  povsr 
•most  bo  ezereiaed  in  such  manner  that  it  will  not  prove  a  nnisanoe  to  tiie 
«citiiens;  and  if  a  sewer  is  so  constructed  that  surfaoe-water.  ofaargod  wi& 
ihe  filth  ci  mnkM,  priTies»  garbage,  or  other  ofiensive  matter,  is  discharged 
«nd  thrown  upon  the  land  of  a  property  owner  within  the  limitB  of  the 
city,  so  as  to  produce  noxious  scents  and  sickness,  and  render  the  ea- 
joyment  of  such  property  impossible,  the  city  is  liable  in  damages.  When 
«uch  a  sewer  is  so  constructed  or  obstructed  as  to  create  a  nnisanoe,  it 
is  the  duty  of  the  mty  to  abate  it^  and  if  it  does  not  do  so^  it  is  guilty  of 
maintaining  it;  and  as  it  is  a  continuing  nuisance,  the  city  is  liable  thorefoR 
^mith  T.  AtlnnUt.  75  Ga.  110;  SeifeH  ▼.  Brooklyn,  101  N.  T.  135;  Ciea^  t. 
BoeheaUr,  43  Hun,  271;  Hooker  t.  Bodtester,  37  Id.  181;  C%  ^  Ota^bnit- 
eitte  T.  Bond,  96  Ind.  236;  Semple  ▼.  Vkktiburg,  62  Miss.  63;  62  Am.  Rep. 
181;  Tliuriitm  t.  8U  Joaeph,  51  Mo.  510;  11  Am.  Bep.  463;  HaakeU  t.  Ifem 
Betffordf  107  Mass.  208.  When  a  city  or  town  is  authorised  to  coosfamet 
sewers,  or  to  use  natural  streams  as  sewers,  it  will  not  be  assumed  that  it 
was  the  intent  to  authorise  the  construction  of  such  sewer  in  snch  manner 
as  to  create  a  nuisance,  unless  that  is  the  necessary  result  of  the  powers 
granted.  On  the  contrary,  if  it  is  practicable  to  do  the  work  anthorind 
without  creating  a  nuisance,  it  ii  to  be  presumed  that  the  intent  was  that  it 
«hould  be  so  done:  Morae  ▼.  Worcater^  139  Mass.  389.  It  has  also  been  held 
'that  the  city  is  liable  for  so  creating  a  nuisance,  though  the  sewer  is  eon- 
«tructed  after  the  most  approved  plan,  with  the  best  materials,  and  by  tfas 
most  skillful  workmen:  CUy  qf  JackaoKvUle  ▼.  Lambert,  62  111.  519.  When  a 
sewer  is  so  constructed  by  the  officers  and  employees  of  the  city»  it  will  be 
presumed  that  they  acted  under  authority  and  within  the  scope  of  their 
powers  and  duties:  Kobe  ▼.  MinntapoUst  22  Minn.  159.  A  city  ii  liable  for 
injuries  resulting  from  a  nuisance  created  by  it  by  drawing  off  the  water  of 
4t  navigable  stream  during  a  dry  season  for  the  uss  of  the  city,  so  as  to  pre- 
vent navigation:  &i/7iiarliM.T.  PhUadelpJUcL,  71  Pa.  St.  140.  As  was  said 
before,  the  same  liability  attaches  against  the  city  when  it  allows  a  sewer  to 
become  improperly  obstructed  and  to  remain  so  as  if  it  had  originally  created 
.the  nuisance  in  constructing  the  sewer:  Smith  v.  Alexandria,  33  Gratt  208; 
BrayUm  v.  Fail  Biver,  113  Mass.  218;  18  Am.  Rep.  470;  lioonaa  v.  AAaa^, 
79  N.  Y.  470;  35  Am.  Rep.  540,  and  note  543;  Hamiiion  v.  Columbae,  52  Qa. 
435;  Hatyer  ▼.  MUwaukee,  30  Wis.  365. 

If  a  city  permits  a  noisome  accumulation  of  filth  at  the  oatlet  of  a  pnblis 
sewer,  it  is  liable  to  indictment  for  the  nuisance,  although  it  exercised  its 
•best  judgment  in  the  adoption  of  the  sewerage  system,  and  used  reasooahle 
.care  in  the  construction  of  the  sewer:  State  v.  Portland,  74  Me.  268;  43  Am. 
.Rep.  5S6.  When  a  mnnicipal  corporation  is  proceeding  to  lay  sewers  and 
•discharge  filthy  sewage  upon  the  land  of  a  property  owner,  which  may  prob- 
ably cause  injury  to  his  health  and  sickness  in  his  family,  and  where  the  nui- 
isance  is  continuing,  and  likely  to  be  j^ermanent,  and  the  consequencee  are  not 
•barely  possible,  but  to  a  reasonable  degree  certain,  equity  will  enjoin  such 
nuisance  before  it  is  completed:  Butler  ▼.  TAamojtviUe,  74  Ga.  570;  Boetm 
BolUng  Millav,  Cambridge,  117  Mass.  396.  So  the  city  is  liable  for  damages 
•cv^sed  by  the  percolating  of  filthy  water  from  its  sewers  upon  the  land  of  a 
resident  within  the  city:  WUson^.  Hmo  Betifotd,  108  Id.  26L 
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When  a  mnnioipal  corporation  has  ample  power  to  remove  a  nniamoe  tiiat 
li  injnrioiu  to  health,  or  endangers  the  safety  of  its  dtiiens,  it  is  generallj 
£able  for  all  injuries  resnlting  from  a  failure  on  its  part  to  properly  ezeroiBe 
the  power  possessed  by  it.    This  mle  has  been  applied  to  injuries  resulting 
from  the  fall  of  walls  or  buildings  within  the  city  limits^  and  of  the  danger* 
one  oondition  of  which  the  city  has  or  ought  to  have  had  notice:  Oleif  r,  CUy 
4^f  KcoMOM^  69  Ma  102;  33  Am.  Rep.  491;  and  in  such  case  it  makes  no  dif* 
ferenoe  that  the  wall  is  on  private  property.    This  case  and  that  of  PaHoer  t. 
Jtfoeof^  39  Ga.  725,  may  be  regarded  as  the  leading  cases  on  this  subject.    In 
the  latter  case  it  was  decided  that  a  city  is  liable  for  injuries  resulting  from 
failure  on  ita  part  to  keep  its  streets  free  from  obstructions,  and  if  it  allows  a 
dilapidated  and  decayed  wall  to  exist  along  a  street  so  as  to  endanger  the 
eafety  of  persons  passing,  even  though  such  wall  is  on  private  property,  it  is 
liable  for  its  failure  to  abate  the  nuisance  when  the  mil  falls  and  injures  a 
passer-by  along  the  street.     In  full  accord  with  this  ruling  are  the  cases  of 
BasmU  v.  SL  Joseph,  53  Mo.  290;  14  Am.  Rep.  446;  Bdher  v.  BoUon,  12  Pick. 
184;  22  Am.  Dec.  421;  but  the  contrary  doctrine  seems  to  obtain  in  New 
York  as  to  walls  on  private  property:  Cain  v.  Syraeuse,  95  N.  Y.  83.   And  as 
relating  to  the  duty  of  the  municipality  to  abate  and  remove  the  nuisance,  it 
is  held  in  City  qf  Hannibal  v.  Richards,  82  Mo.  330,  that  the  city  cannot  cre- 
ate a  nuisance  upon  the  property  of  a  citizen  and  compel  him  to  abate  it^ 
but  the  city  must  perform  that  duty  itself. 

As  to  the  liability  of  cities  for  maintaining  nuisances,  there  exists  a  wide 
distinction  as  between  acts  done  exclusively  for  a  public  purpose,  and  those 
done  for  their  own  private  purposes  and  advantages.  When  the  municipality 
ia  doing  an  act  for  the  public  benefit,  which  results  in  creating  a  nuisance^  it 
is  only  liable  for  the  careless  or  negligent  exercise  of  its  duty;  but  when  the 
work  done  is  private,  or  for  its  own  private  advantage,  it  is  liable  for  aft  dam- 
ages resulting  therefrom,  no  matter  whether  it  was  negligent  or  not:  Bailey  v. 
New  Tork,  3  HiU,  531;  Oliver  v.  Wwcester,  102  Mass.  489;  CUy  cfFwi  Wotik 
Y.  Cravtfordf  64  Tex.  202;  53  Am.  Rep.  753;  Davia  v.  Montgomery^  51  Ala. 
139;  23  Am.  Rep.  545.  And  it  has  been  held  that  power  conferied  upon  a 
municipality  to  abate  nuisances  is  conferred  for  the  public  good,  and  not  for 
any  private  corporate  advantage,  and  that  for  a  failure  of  its  officers  to  prop- 
erly exercise  such  power,  the  city  is  not  liable:  Armatrong  v.  BtWMwiickf  79 
Ma  819. 

It  is  not  an  indictable  nuisance  for  the  dty  authorities  to  bum  infected 
bedding  and  clothing  to  prevent  the  spread  of  smsll-pox,  using  proper  means 
and  precautions  for  the  safety  of  others,  although  such  burning  causes  inoon* 
▼enience  to  a  few  persons  by  noxious  smoke  and  vapors:  8taU  v.  KnoottriUep  IS 
L8a»  146;  47  Am.  Rep.  331. 
▲k.  St.  Bar..  Vol.  XV.  -  M 
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Ihao«  ^QvROLAXit  —  Bora  Fidb  PuBOHAaiB.  —  On*  holding  or  niifniti^ 
nnder  or  ihroagh  a  quitclaim  dead  oannot  dlaim  proteolioa  ajta&ons  jidt 
and  innocent  purchaser. 

Dtxsm — QuiroLAiic.  — Whether  Deed  n  QniTCLAiM  or  not  dopenda  nftm 
the  intent  of  the  parties  making  it  appearing  from  the  £aoe  of  tiie  in^ 
strument,  and  the  use  of  the  word  "  quitdaim  *  will  not  loatriet  tho 
conyeyanoe  if  other  language  employed  in  the  inatnunont  mdicatw  ■» 
intention  to  oonvey  the  land  itself. 

Charles  I.  EvanSy  for  the  plaintiff  in  error. 
SpoonU  and  Legett,  for  the  defendant  in  error. 

Acker,  P.  J.  D.  F.  Garrett  brought  this  snit  against  J.  H. 
Christopher  in  trespass,  to  try  title  to  160  acres  of  land  pat- 
ented to  I.  G.  Mabry,  assignee  of  Tilghman  Berry.  Both 
parties  deraign  title  from  the  patentee. 

The  plaintiff  claims  title  through  a  lost  deed,  alleged  to 
have  been  executed  by  the  patentee  to  William  A.  Hall  on 
February  1,  1856,  and  mesne  conveyances  to  himselfl 

The  defendant  claims  title  through  conveyance  from  the 
widow  and  children  of  Mabry,  the  patentee,  to  George  W. 
Jalonick  and  C.  Von  Carlowitz,  executed  in  1881,  and  mesne 
conveyances  to  himself. 

The  trial  was  without  a  jury,  and  judgment  rendered  for 
defendant,  from  which  this  writ  of  error  is  prosecuted. 

The  court  filed  conclusions  to  the  effect  that  the  plaintiff 
had  failed  to  prove  the  execution  of  the  lost  deed  under  which 
he  claims,  and  that  the  defendant  was  a  bona  fide  purchakjer 
of  the  land  for  a  valuable  consideration  paid  by  him  withoal 
notice,  actual  or  constructive,  of  plaintiff's  claim. 

Under  the  view  we  entertain  as  to  the  law  which  must  gov- 
ern  in  the  disposition  of  the  case,  it  will  be  sufficient  to  con* 
sider  the  fourth  assignment  only,  which  relates  to  the  court's 
conclusion  that  the  defendant  was  an  innocent  purchaser  for 
value;  for  if  the  court  was  correct  in  that  conclusion,  it  is  im- 
material whether  plaintiff  proved  the  execution  of  the  lost 
deed  or  not.  Plaintiff's  title  papers  were  not  filed  for  record 
until  the  eighth  day  of  December,  1884.  The  defendant  f>ur- 
chased  the  land  and  received  a  conveyance  therefor  on  the 
third  day  of  May,  1884.    It  is  certain  that  he  did  not  hava 
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eonstroctire  notice  of  plaintiff's  prior  unrecorded  title  at  the 
'time  he  purchaaed,  and  it  is  not  claimed  that  he  had  actual' 
notice.  It  was  proved  conclusively  that  he  paid  the  consid- 
eration of  twelve  hundred  dollars  in  cash  at  the  time  he  pur-^ 
chased  the  land. 

But  it  is  contended  by  plaintiff  in  error  that  the  deed  ftovet 
the  widow  and  children  of  the  patentee  to  C.  Von  Carlowits, 
through  which  defendant  claims,  is  a  quitclaim,  and  will  not 
support  the  defense  of  innocent  purchaser. 

If  the  deed  is  a  quitclaim,  in  the  strict  sense  of  that  species 
of  conveyances,  then  the  assignment  is  well  taken.  Whether 
the  conveyance  be  a  quitclaim  or  not,  is  dependent  upon  the 
intent  of  the  parties  to  it,  as  that  intent  appears  from  the  lan- 
guage of  the  instrument  itself.  If  the  deed  purports  and  is 
intended  to  convey  only  the  right,  title,  and  interest  in  the 
land,  as  distinguished  from  the  land  itself,  it  comes  within  the 
strict  sense  of  a  quitclaim  deed,  and  will  not  sustain  the  de- 
fense of  innocent  purchaser.  If  it  appears  that  it  was  the 
intention  to  convey  the  land  itself,  then  it  is  not  such  quit- 
claim deed,  although  it  may  possess  characteristics  peculiar 
to  such  deeds.  The  use  of  the  word  '* quitclaim"  does  not 
restrict  the  conveyance  if  other  language  employed  in  the  in- 
strument indicates  the  intention  to  convey  the  land  itself: 
Richardsim  v.  Lm,  67  Tex.  366;  Tram  Lumber  Co.  v.  Hancock^ 
70  Id.  814. 

The  language  of  the  deed  now  under  consideration  is:  '^  Do 
by  these  presents  sell,  convey,  remise,  release,  and  quitclaim 
unto  the  said  C.  Von  Carlowitz,  his  heirs  and  assigns  forever, 
all  our  right,  title,  claim,  interest,  and  demand  in  and  to  and 
for"  the  land,  describing  it.  Had  the  deed  stopped  here,  and 
contained  no  language  indicating  a  different  intent,  we  would 
be  constrained  to  hold  that  it  is  quitclaim,  and  conveyed  only 
the  vendor's  chance  of  title  instead  of  the  land.  In  imme- 
diate connection  with  the  language  just  quoted  the  deed  con- 
tains the  following:  ^*To  have  and  to  hold  the  above-described 
premises  unto  the  said  C.  Von  Carlowitz,  his  heirs  and  assigns 
forever."  From  this  language  we  think  it  quite  clear  that  the 
parties  intended  by  this  instrument  to  convey  the  land  itself, 
and  that  it  is  not  simply  a  quitclaim  deed. 

Wq  think  the  court  did  not  err  in  the  conclusion  complained 
of  by  the  fourth  assignment,  and  we  are  of  opinion  that  the 
judgments  of  the  court  below  should  be  affirmed* 
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QvnoLAiK  Dnos.  —  As  to  whether  the  gnntee  in  a  qnitclum  deed  tm 
ebin  tide  ae  an  innooent  puobaaer:  BodsenhMll  t.  OA«r,  80  Ge.  W;  IS  Aml 
BL  Bep.  235^  and  oeaee  in  note. 

QirnaLAXic  Bxbm  Cohtkt  ell  the  title  poeseeaed  by  the  granton  as  cffeo> 
tnally  as  any  other  deeds:  Tq^hr  ▼.  Oppemum,  79  CeL  468;  Spamldmg  ▼. 
Bradkif,  79  Id.  400;  oompare  note  to  Tkom  t.  Newmm^  63  Am.  Bepe  749- 
702. 


Rub  v.  Missouri  Paoifio  Railway  Compant. 

174  Tbzas,  474  J 

Kailboam — PowxR  oir  Gkheral  Manaqsr  to  BIake  Lbask  —  Agancfil 
manager  of  a  railway  with  power  to  manage  and  control  its  stock-yards 
has  no  power  to  lease  them,  and  turn  over  their  control  and  managemsBft 
to  another,  unless  ezpreesly  anthorised  so  to  do  in  writing. 

CoimiAOT  OF  Corporation  AmcTED  vt  Law  of  Statb  ORRAmfo  It.— 
A  contract  or  lease  made  in  Texas  by  a  citizen  thereof  and  a  railway 
company  which  owes  its  existence  and  derives  its  powers  from  the  lawi 
of  another  state,  if  void  in  such  other  state  ii  void  in  Texass  and  do  aeli 
of  ratification  can  Falidate  or  make  it  effectiye. 

HaT€  and  Head^  for  the  appellant. 

JZ.  C.  Foster  and  A,  E.  WUkinaonf  for  the  appellee. 

Acker,  J.  In  the  spring  of  1881  appellant  entered  into  a 
parol  contract  with  Hill,  the  general  freight  agent  of  appellee, 
to  become  stock  agent  for  appellee,,  at  a  salary  of  two  thousand 
dollars  a  year,  and  to  lease  from  appellee  its  stock-yards  at 
Vinita  and  Muscogee,  in  the  Indian  Territory,  and  at  Denison 
and  Oainesville,  in  Texas,  for  a  term  of  five  years,  at  the  an- 
nual rental  of  eight  hundred  dollars  per  year,  payable  quar- 
terly in  advance,  appellee  to  pay  him  one  dollar  a  car  for 
loading  and  unloading  stock,  he  to  furnish  forage  for  the  stock, 
to  be  charged  against  shippers,  collected  by  appellee,  and  paid 
to  him.  A.  A.  Talmage,  general  manager  of  appellee's  road, 
was  in  Denison  when  the  contract  was  entered  into  between 
Hill  and  Rue,  and  assented  to  it.  Appellant  immediately  en- 
tered upon  the  performance  of  his  duties  under  the  oontracti 
both  as  stock  agent  and  lessee  of  the  yards,  and  soon  there* 
after  made  a  contract  with  J.  S.  Talmage,  brother  of  A.  A. 
Talmage,  by  which  J.  S.  Talmage  became  the  owner  of  two- 
thirds  interest  in  the  stock-yards  contract  On  June  1,  ISSl, 
that  part  of  the  contract  relating  to  the  lease  of  the  stock- 
yards was  reduced  to  writing,  and  executed  in  the  city  of  St 
Louis,  Missouri,  by  being  signed  "the  Missouri  Pacific  Bail- 
way  Company,  by  A.  A.  Talmage,  general  manager/'  and  B. 
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Rue,  J.  S.  Talmage  not  appearing  to  be  a  party  to  the  con* 
tract. 

Appellant  continued  to  operate  the  stock-yards  nnder  his 
lease,  paying  rent  and  receiving  pay  for  his  services  from  ap- 
pellee, until  in  February,  1883,  when  he  received  notice  from 
appellee  to  surrender  the  yards.  Appellant  refused  to  obey 
this  notice,  and  continued  to  run  all  the  yards  until  May, 
1883,  when  appellee  took  forcible  possession  of  the  Denison 
yards,  and  discontinued  all  business  at  the  Vinit-a  yards. 
Appellant  continued  in  possession  of  all  yards  named  in  the 
contract,  except  the  Denison  yards,  and  continued  to  operate 
them  down  to  the  time  of  the  trial,  and  was  paid  by  appellee 
for  his  services  according  to  the  contract,  but  appellee  refused 
to  receive  from  appellant  the  rents  due  on  the  contract,  after 
it  took  possession  of  the  Denison  yards.  This  suit  was  brought 
by  appellant  to  recover  damages  for  breach  of  the  contract  of 
lease  by  depriving  him  of  the  Denison  yards,  and  discontinu- 
ing the  business  at  the  Vi^ita  yards. 

The  stock-yards  were  the  property  of  the  Missouri,  Kansas, 
and  Texas  Railway  Company,  appellee  being  lessee  of  the 
railroad,  property,  and  franchises  of  that  company.  A.  A. 
Talmage  was  appointed  general  manager  of  the  Missouri,  Kan« 
sas,  and  Texas  Railway  Company  on  December  1,  1880,  and 
continued  in  the  same  position  for  appellee  when  the  road 
came  into  its  hands.  Appellant  ceased  to  be  stock  agent  in 
October,  1882. 

The  written  contract  of  lease,  executed  on  June  1,  1881,  was 
offered  in  evidence  by  appellant,  and  was  objected  to  by  ap- 
pellee, on  the  following  grounds: — 

*' Because  said  instrument  is  not  shown  to  have  been  exe- 
cuted by  defendant,  or  by  any  one  by  it  thereunto. lawfully 
authorized,  and  because  it  is  not  shown  to  have  been  executed 
by  any  one  authorized  thereunto  by  writing;  because  it  does 
not  appear  to  have  been  executed  by  an  officer  authorized  by 
law,  and  is  not  under  the  corporate  seal,  and  no  authority 
from  defendant  for  its  execution  is  shown;  and  because  the 
acts  shown  and  relied  on  as  acts  of  ratification  thereof  were 
not  done  by  any  person  shown  to  have  authority  to  ratify  said 
instrument;  and  because  said  acts  were  not  shown  to  have 
been  done  by  any  person  authorized  by  writing  to  ratify  the 
same,  nor  by  any  person  having  authority  to  ratify  the  same, 
given  by  said  corporation  or  its  stockholders,  or  by  its  board 
of  directors,  nor  with  any  knowledge  on  the  part  of  said  stock* 
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holders,  nor  of  said  directors,  or  any  one  represeiltiiig  said 
corporation,  of  the  existence  or  terms  of  said  lease;  and  be- 
cause such  acts  were  not  in  themselves  sufficient  to  constitiita 
a  ratification  under  the  circumstances  under  which  they  were 
done;  and  because  said  lease  is  anlawfuly  beyond  the  power 
of  the  corporation  to  make,  contrary  to  public  policy,  and 
void." 

The  objection  was  sustained,  the  lease  executed,  and  judg- 
ment rendered  for  appellee. 

It  does  not  appear  from  the  findings  of  the  court  whether 
the  objection  was  sustained  upon  a  part  only  or  all  of  the 
rgrounds  stated.  If  any  of  these  grounds  was  sufficient  to  sup- 
(port  the  objection,  then  the  ruling  of  the  court  must  be  sus- 
tained. Under  the  view  we  entertain  of  the  law  of  the  case, 
it  is  not  necessary  to  consider  all  of  them. 

It  is  contended  by  appellant  that  the  appointment  of  A.  A. 
Talma[ge  to  the  position  of  general  manager,  together  with  the 
control  exercised  by  him  over  the  stock-yards  by  virtae  of  his 
office,  conferred  upon  him  authority  to  make  the  lease. 

Article  548  of  our  statutes  provides  that  no  estate  of  inherit- 
ance or  freehold,  or  for  a  term  of  more  than  one  year,  in  lands 
and  tenements,  shall  be  conveyed  from  one  to  another,  unless 
the  conveyance  be  declared  by  an  instrument  in  writing,  sub- 
scribed and  delivered  by  the  party  disposing  of  the  same,  or 
by  his  agent  thereunto  authorized  by  writing.  The  lease  be- 
ing for  a  term  of  more  than  one  year,  to  be  valid,  must  have 
been  executed  by  appellee  or  by  its  agent  thereunto  authorized 
by  writing.  . 

There  is  no  pretense  that  Talmage  ever  had  any  express 
authority,  by  resolution  of  the  board  of  directors  or  otherwise, 
to  make  the  lease.  We  understand  the  word  '*  thereunto," 
used  in  the  statute  quoted,  to  mean  unto  this  or  thaty — that 
is,  the  particular  thing  done. 

We  do  not  think  the  power  to  control  and  manage  the  yards, 
which  were  necessary  appurtenances  to  carrying  on  the  busi* 
ness  of  common  carrier  of  stock,  carried  with  it  the  power  to 
dispose  of  the  yards  by  leasing  them  and  turning  over  their 
management  and  control  to  another. 

Appellee  owes  its  existence  to  the  constitution  and  laws  of 
the  state  of  Missouri,  under  and  by  virtue  of  which  it  obtained 
its  being,  and  from  which  it  derived  all  its  powers.  Natural 
persons  may  make  any  contract  or  perform  any  act  not  pro- 
iiibited  by  law,  while  artificial  persons — corporations — can 
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^o  only  those  things  which  by  express  grant  or  necessary 
implications  they  are  authorized  or  empowered  to  do  by  the 
fltate  under  which  their  charters  were  obtained. 

The  laws  of  Missouri,  section  818  of  the  Bevised  Statutes, 
provides  that  no  president,  director,  oflScer,  agent,  or  employee 
of  any  railroad  corporation  operating  a  railroad  shall  hereafter 
be  interested  in  any  manner,  directly  or  indirectly,  in  furnish- 
ing materials  or  supplies  to  such  company;  nor  shall  any  such 
officer,  agent,  or  employee  of  any  railroad  company  or  other 
corporation  owning,  controlling,  or  managing  a  railroad,  be 
interested,  directly  or  indirectly,  in  the  business  of  transpor- 
tation as  a  common  carrier  of  freight  or  passengers  over  the 
works  owned,  leased,  controlled,  or  operated  by  the  corpora- 
tion of  which  he  is  an  officer,  agent,  or  employee.  That  ap- 
pellant was  the  stock  agent  and  employee  of  appellee  at  the 
time  the  contract  of  lease  was  executed,  there  is  no  controversy. 
It  is  equally  clear  to  us  that  by  the  terms  of  the  contract  he 
became  interested  in  furnishing  supplies  (forage  for  live-stock) 
to  appellee,  and  that  he  also  became  interested  in  the  business 
of  transportation  as  common  carrier  over  the  roads  operated 
by  appellee. 

Under  the  law,  appellee,  as  common  carrier,  was  bound  to 
transport  live-stock,  and  to  furnish  forage  for  their  sustenance. 
The  forage  so  furnished  by  appellant  was  furnished  to  the 
company,  and  the  supplying  of  forage  was  an  indispensable 
part  of  the  business  of  common  carrier  of  that  kind  of  freight. 
Had  the  contract  been  entered  into  by  the  president  and  sec- 
retary of  the  company  after  resolution  adopted  by  the  board 
of  directors  authorizing  them  to  make  it,  and  had  it  been  exe- 
cuted with  strict  observance  of  all  formalities,  it  would  have 
been  void,  because  it  was  prohibited  by  the  laws  of  the  state, 
from  which  appellee  derived  its  existence  and  powers:  Story 
on  Conflict  of  Laws,  174,  175,  note  a;  Matthews  v.  Skinker^  62 
Mo.  331;  21  Am.  Bep.  425;  Black  v.  Delaware  etc.  Canal  Co.^  22 
N.  J.  Eq.  422. 

We  think  the  statute  of  Missouri  a  wise  and  beneficial  law, 
and  that  it  applies  to  all  corporations  chartered  under  the 
laws  of  that  state,  without  regard  to  whether  the  prohibited 
contract  is  to  be  performed  within  or  without  that  state. 

We  think  it  wholly  immaterial  whether  the  instrument  be 
called  a  lease  or  a  contract.  It  was  prohibited  by  the  laws  of 
Missouri,  to  which  those  dealing  with  appellee  must  look  to 
flee  what  contracts  it  could  make. 
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No  acts  of  ratification  can  validate  or  maka 
which  id  void. 

We  deem  it  unnecessary  to  consider  other  qMtai] 
sented.  We  are  of  opinion  that  the  court  did  notaziii 
eluding  the  contract  of  lease,  and  that  the  jadgmoirf 
court  below  should  be  affirmed. 


Principal  and  Aosnt.  — Authority  of  an  a^nt  tfl^cseevte 
in  writing  mast  be  in  writing:  Alahamattc  B.  Jt.  Oa,  ▼.  3€imAdk.M.l\ 
84  Ala.  670;  6  Am.  St  Rep.  401,  and  note;  compare  JgiuitjiAiy  ▼. 
N.  C.  303;  2  Am.  St  Bep.  2d3. 

Corporations  cam  rot  Riohttullt  do  ANTTHnro  wliieii 
or  by  necessary  implication  permitted  by  the  law  enmiang 
*(c  R*y  Co,  T.  Lyfm,  123  Pa.  St.  140;  10  Am.  St.  Rapu  517; 
Memyhi9  etc  A  R.  Co.,  85  Tenn.  703;  4  Am.  St  Rep.  798;  Cika§tQ.L\ 
V.  People's  Q.  L.  Ox,  121  JUL  630;  2  Am.  St  Rep.  124. 
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Railroads  —  Durr  to  Maintain  GROssiNa,  and  Liabujtt  lOR 
OSNOB  IN  ITS  GoNSTRucfTiOK.  —  When  a  railway  company 
assumes  to  maintain  a  orossing  over  its  track  for  the  nae  of  tkt  _ 
knowing  that  it  is  so  used,  it  is  bound  to  keep  it  in  a  safe  oondiiifl^  «■ 
is  liable  for  any  injuries  resulting  to  passengers  over  the  crosnsi^i* 
son  of  its  negligent  construction. 

Whitaker  and  Bonner^  for  the  plaintiff  in  error. 

Oilea  and  Hicks,  for  the  defendants  in  error. 

Oainss,  a.  J.  This  suit  was  brought  by  defendants  in  cRtf 
to  recover  of  plaintiff  in  error  damages  for  injuries  resnltni 
in  the  death  of  their  minor  son.  The  accident  occaned  at' 
point  on  the  company's  track  where  it  was  crossed  bys^K 
wliich  was  used  by  the  public  as  a  highway.  The  crosoRgii 
at  Golden,  an  unincorporated  village  in  Wood  (Tounty.  "^ 
road  was  not  recognized  as  a  public  highway  by  the  aollw^ 
ties  of  the  county.  The  railroad  company  had  constrQctedi 
crossing  for  the  road,  and  had  made  a  bridge  across  a  dite^ 
on  the  side  of  its  track.  The  bridge,  having  become  old  m 
out  of  repair,  was  reconstructed  by  the  section-hands  with  the 
the  old  material,  and  dirt  was  thrown  Upon  it  which  ooo- 
cealed  its  defects.  James  D.  Bridges,  the  son  of  defendant 
in  error,  attempted  to  cross  the  bridge  on  a  mule;  bott^ 
bridge  gave  way  under  the  mule,  and  caused  the  sontoUl 


''^^  89.]    M1B8OUBI  Pacific  B'y  Co.  v.  Bbidgsi.  867 

*  ^  *- receive  injuries  from  whicb  it  is  claimed  that  ha  died. 
)  purposes  of  this  appeal,  it  is  conceded  in  the  brief  of 
*?  ^  *  1  for  plaintiff  in  error  that  the  injuries  so  receiyed  re- 
^  ^    in  his  death. 

TiSi  -.  court  charged  the  jury,  in  effect,  that  when  a  railway 
set  iny  recognized  and  maintained  a  crossing  over  its  track 
—  3  benefit  of  the  public,  the  company  would  be  liable  for 
^.'..■«B  resulting  to  any  one  using  the  crossing  by  reason  of 
"'(8  in  its  construction.  This  charge  is  assigned  as  error. 
''*^*al60  assigned  that  the  verdict  of  the  jury  is  contrary  to 

aw  and  evidence,  because,  as  is  insisted,  the  road  not  be- 

r  ji  at 

.3.  public  one,  the  company  was  not  liable  in  damages  for 
;::  injury.  In  Miasouri  Pac.  Ry  Co.  v.  Lee^  70  Tex.  496,  the 
^rine  is  laid  down  that  a  road  not  established  by  authority 
^'^.w,  which  crosses  the  track  of  a  railroad,  may  be  so  used 

h»  public,  and  recognized  by  the  company,  as  to  impose 
—  n  the  employees  of  the  latter  in  operating  its  trains  the 

J  of  ringing  a  bell  or  blowing  a  whistle  upon  approaching 
fr  crossing,  as  is  prescribed  by  article  4232  of  the  Revised 

tutes,  in  reference  to  the  crossing  of  public  roads.  It  is 
'  jmed,  however,  that  there  is  a  distinction  between  that  case 
sr  J  the  case  now  before  us.  This  may  be;  but  if  a  road  may 
^'  made  public  merely  by  use  and  recognition  so  as  to  impose 
'  on  railroad  companies  a  duty  purely  statutory,  we  think, 
' .'  a  stronger  reason,  that  if  they  assume  the  duty  of  maintain- 
g  a  crossing  upon  such  road,  and  thereby  impliedly  invite 
le  puhlic  to  use  it,  they  should  be  held  bound  to  maintain  it 
'I  a  safe  condition.  It  is  so  held  by  the  supreme  court  of 
Onnesota,  in  the  case  of  Kelly  v.  Southern  Minnesota  Ry  Co,,, 
8  Minn.  98.  The  court,  in  support  of  their  opinion,  cite  Wehh 
.  Portland  etc.  R.  R.  Co.^  57  Me.  117,  which  volume  is  not  ac- 
cessible to  us  at  this  branch  of  this  court  The  company  may 
)e  under  no  obligation  to  maintain  the  crossing  of  a  road,  not 
uade  public  by  law,  which  its  track  intersects.  But  if  it  vol- 
anvArily  assumes  to  do  so,  knowing  that  it  is  a  road  in  com- 
mon use  by  the  public,  it  in  effect  invites  the  use  of  it,  and 
proclaims  it  safe,  and  should  be  held  liable  for  any  injuries 
resulting  to  passengers  over  the  crossing  by  reason  of  its  neg- 
ligent construction.  We  conclude  that,  under  the  undisputed 
iacts  of  the  case,  the  plaintiffs  were  entitled  to  recover,  and 
that  there  is  no  error  in  the  charge  of  the  court  which  requires 
a  reversal  of  the  judgment. 

The  damages  are  large,  but  not  so  excessive  as  to  authorize 
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us  to  Bet  aside  the  verdict  on  that  ground.    We  declined  to 
set  aside  a  larger  verdict  under  a  very  similar  state  of  facts  in 
JfiMoun  Pac.  R^y  Co.  v.  Lee,  aupm. 
The  judgment  is  affirmed. 

RiiLBfltADB —  Crossinos.  —  A  nulroad  oompany  intarfering  witb  a  h^s^ 
way  must  restore  i%,  inaking  it  aa  safe  aa  before  it  was  disturbed:  Sfoatumlh 
Uc  H.  R.Co.  ▼.  Critt,  116  Ind.  446;  9  Am.  St  Rep.  866.  and  note;  Xoeni- 
vUU  €Ui.  B^yOo.  ▼.  PhUUTpB,  112  Ind.  69;  2  Am.  St  Rep.  165;  and  ita  fail, 
are  to  do  so  constitutes  aotionable  negligence  in  case  of  an  injury  caused 
thereby:  BvatuviUe  etc  A  B.  Co.  v,  Carrener^  113  Ind.  61.  So  »  railroad 
company  most  keep  ia  a  reasonably  safe  condition  a  recognised  way,  osed 
by  the  public  in  going  to  and  from  the  depot:  Oro89  ▼.  Lake  Share  ete.  JTy 
Co.,  69  Mich.  863;  Bamke  ▼.  BoeUm  eU.  B.  B.  Co.,  147  Mass.  495.  And  a 
railroad  company  cannot  obstraot  a  crcesing  by  partiaUy  olcsing  it  wiA 
standing  box-cars:  Beed  ▼.  Chkago  eCe.  By  Co.,  74  Iowa»  188. 
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MiaaHD  WomN  —  Siparatb  Propsrtt  —  Liabojit  worn  Hmnmli 
Debts  —  Innocint  Pitrguassr.  —  When  a  deed  in  the  wifa*a  name 
fails  to  show  that  money  paid  for  land  belonged  to  her  separata  eetate^ 
or  that  it  was  intended  to  make  the  land  her  separate  property,  the  land 
is  liable  to  be  seized  and  sold  by  her  husband's  creditors  so  aa  to  vest 
title  in  a  purchaser  who  pays  a  valuable  consideration  withcnt  nottoe  cf 
her  equities  before  the  purchase.  The  payment  of  live  dollars  by  a  credi- 
tor at  a  sale  under  his*  own  judgment  will  not  entitle  him  to  proteetioa 
as  an  innocent  purchaser  for  value. 

Marribd  Woxbn  —  SEPARAra  pROFERTT  —  Resultino  Trust.  —  Where 
land  is  paid  for  with  the  separate  money  of  the  wife,  and  the  dead  is 
taken  in  her  name,  a  resulting  trust  is  created  in  her  favor  which  oannct 
be  defeated  by  levy  of  attachment  against  her  husband,  or  any  pn»* 
ceeding  short  of  a  sale  of  the  land  to  an  innocent  purchaser  for  ▼aLae. 

lOB  Pbmdsms  —  Vendor  and  Vendee.  — A  purchaser  of  land,  after  inatita- 
tion  of  and  during  the  pendency  of  suit  by  a  third  party  to  recover  i^ 
is  charged  with  every  thing  that  injuriously  afiects  his  vendor's  title.  As 
a  purchaser  paidente  iUe,  he  can  make  no  defense  not  open  to  his  vendor. 

Married  Women.  — Wife's  Separate  Property  in  Fact  is  not  liable  far 
her  husband's  debts,  and  therefore  no  kind  of  conveyance  or  di^osi- 
tion  of  it  can  have  the  effect  to  defraud  his  creditors. 

Married  Women.  ^—  Wife's  Separate  Propertt  may  be  conveyed  by 
self  and  husband  in  trust,  to  be  held  and  dispceed  of  for  her  ben^t^ 
if  the  property  is  intentionidly  or  otherwise  diverted  from  the 
of  the  trnsti  the  wife  may  sue  for  and  recover  it» 

A,  M.  Carter^  for  the  appellant 

W.  C.  PendUUm^  and  BowUn  and  Bowling  for  the  appeD 
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Hbnrt,  a.  J.  This  suit  was  instituted  on  tbe  thirtieth  day 
of  November,  1883,  by  Duanna  Welborn,  joined  by  her  bus- 
band,  William  Welborn,  against  Thomas  W.  Welborn  and 
Hannah  and  Byron  Bartlett,  to  recover  a  tract  of  land  alleged 
to  be  the  separate  property  of  said  Duanna. 

On  the  fourth  day  of  June,  1884,  B.  C.  Evans  intervened  in 
the  cause,  asserting  title  in  himself  to  the  land. 

The  record  shows  that  William  Welborn,  the  husband  of 
Doanna  Welborn,  had  made  use  of  and  lost  in  his  business 
certain  separate  property  of  his  wife,  and  that  to  reimburse 
her  he  invested  the  proceeds  of  other  separate  property  belong* 
ing  to  her,  and  some  money  that  he  had  borrowed  for  that  pur- 
pose, in  the  land  in  controversy,  taking  the  deed  in  her  name. 
The  record  shows  that  the  money,  before  it  was  paid  for  the 
land,  had  been  givea  to  and  was  in  the  possession  of  the  wife. 
The  deed  to  the  wife  contained  nothing  showing  that  the  land 
was  paid  for  with  the  separate  money  of  the  wife,  or  that  it 
was  intended  to  make  it  her  separate  property. 

William  Welborn,  the  husband,  being  insolvent,  he,  joined 
by  his  wife,  deeded  the  land  to  Thomas  Welborn,  his  brother, 
who  gave  his  notes  for  the  purchase-money.  It  is  clearly 
proved  that  this  conveyance  was  made  for  the  sole  purpose  of 
preventing  the  creditors  of  William  Welborn  from  subjecting 
the  land  to  the  payment  of  their  demands,  and  that  it  was  the 
intention  of  the  parties  that  tHe  notes  of  Thomas  Welborn 
should  not  be  collected,  and  that  he  should  hold  the  land  in 
trust  for  Duanna  W^elborn  and  sell  it  for  her  benefit.  The  deed 
to  Thomas  Welborn  was  made  on  the  27th  of  February,  1883. 

William  Welborn  was  indebted  to  Evans  and  Martin,  and 
they,  having  sued  on  their  debt,  caused  an  original  attachment 
to  be  levied  on  the  land  on  the  first  day  of  March,  1883,  as  the 
property  of  said- William  Welborn. 

Judgment  was  rendered  in  the  suit  foreclosing  the  attach- 
ment lien,  and  the  land  was  purchased  under  the  order  of  sale 
issued  on  said  judgment  by  B.  C.  Evans,  one  of  the  plaintiffs 
in  tbe  judgment,  who  paid  for  it  five  dollars. 

Thomas  Welborn  conveyed  the  land  to  Hannah  Bartlett  by 
deed  dated  March  1,  1883.  Bartlett  was  to  pay  thirteen  hun- 
dred dollars  for  the  land,  but  before  paying  she  required  the 
notes  given  by  Thomas  Welborn  to  be  surrendered.  Accord- 
ingly, these  notes  were  indorsed  by  Duanna  Welborn  and  de- 
livered to  Thomas  Welborn  to  enable  him  to  perfect  the  sale 
of  the  land  to  Bartlett,  but  during  the  interval  required  to 
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execute  this  parpose,  the  attachment  of  Martin  and  Evans  wa» 
levied  on  the  land,  whereupon  Bartlett  refused  to  pay  the  pur. 
ehaee-money. 

The  evidence  is  quite  conflicting  as  to  whether  the  deed 
from  Thomas  Welborn  to  Hannah  Bartlett  was  ever  delivered. 
It  was  left  at  the  office  of  the  county  clerk  either  as  an  escrow 
or  to  be  recorded.  In  fact,  it  was  promptly  recorded  and  de» 
live  red  by  the  county  clerk  to  Bartlett 

Though  the  consideration  was  to  be  paid  in  cash  by  Han- 
nah Bartlett,  no  part  of  it  has  ever  been  paid;  but  on  the  first 
day  of  May,  1884,  she  deeded  the  land  to  B.  C.  Evans  for  the 
consideration  of  two  hundred  dollars,  paid  her  by  him. 

The  land  is  proved  to  have  been  worth  two  thousand  dol- 
lars or  more.  The  trial  resulted  in  a  verdict  and  judgment 
for  plaintiffs,  to  reverse  which  the  intervenor,  B.  C.  Evana^ 
prosecutes  this  appeal. 

There  can  be  no  controversy  about  the  sufficiency  of  the 
evidence  to  show  that  William  Welborn  had  become  indebted 
to  his  wife,  Duanna  Welborn,  by  appropriating  the  proceeds 
of  her  separate  property,  and  that,  before  the  purchase  of  the 
land  in  controversy,  he  had  paid  to  her  a  sum  of  money,  to 
belong  to  her  separately,  and  to  be  used  by  her  in  the  pur- 
chase of  land,  to  be  likewise  held  as.  her  separate  property. 

When  the  land  in  controversy  was  conveyed  to  her,  the 
money  so  held  by  her  paid  the  consideration.  The  deed  fedl* 
ing  to  show  that  the  money  paid  for  the  land  belonged  to  her 
separate  estate,  or  that  it  was  intended  to  make  the  land  her 
separate  property,  it  was  liable  to  be  seized  and  sold  by 
her  husband's  creditors,  so  as  to  vest  title  in  a  purchaser  who 
paid  a  valuable  consideration,  without  notice  of  her  equitable 
right  before  the  date  of  his  purchase. 

The  land  having  been  paid  for  with  money  that  had  been 
paid  into  her  hands  and  made  her  separate  property  before  it 
was  invested  in  the  land  created  a  resulting  trust  in  her  favor^ 
which,  it  has  frequently  been  held  by  this  court,  could  not  be 
defeated  by  the  levy  of  an  attachment,  or  any  proceeding 
siiort  of  a  sale  of  the  land  to  an  innocent  purchaser  for  value: 
Stoker  v.  Bailey^  62  Tex.  299. 

If  it  be  true  that  the  intervener  had  no  notice  of  the  wife's 
equity,  it  still  must  be  held  that  the  payment  of  the  paltry 
sum  of  five  dollars,  at  a  sale  made  under  his  own  judgment^ 
cannot  be  held  to  entitle  him  to  protection  as  a  purchaser  for 
value. 
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Whatever  may  be  the  fact  about  the  delivery  of  the  deed 
from  Thomas  Welborn  to  Bartlett,  it  is  an  undisputed  fact 
that  the  terms  of  the  sale  were,  that  the  consideration  was  to 
be  paid  in  cash.  Without  that,  the  sale  was  incomplete. 
The  purchaser  declined  to  pay  the  money  or  complete  the 
trade;  and  it  was  a  palpable  fraud  for  her  to  take  advantage 
of  an  apparent  delivery  of  the  deed,  and  sell  and  convey  the 
land  to  Evans.  He  testified  that  he  purchased  without  notice 
of  the  non-delivery  of  the  deed,  if,  in  fact,  it  was  not  deliv- 
ered. But  he  purchased  after  plaintiff  had  instituted  this 
stiit  against  his  vendor  for  the  land,  and  during  its  pendency; 
and  he  stands  charged  with  knowledge  of  everything  that  in« 
juriously  affects  his  vendor's  title.  As  a  purchaser  pendente 
lite^  he  can  make  no  defense  that  his  vendor  cannot  make. 

The  land  having  been,  at  the  time  of  its  conveyance  by 
William  and  Duanna  Welborn  to  Thomas  Welborn,  the  sepa- 
rate property  of  the  wife,  it  was  not  liable  for  the  husband's 
debts,  and  therefore  no  kind  of  conveyance  or  disposition  of  it 
could  have  had  the  effect  to  defraud  his  creditors.  The  fact 
that  the  fears  of  the  parties  were  excited,  and  that  they  were 
willing  to  convey  it  fraudulently,  if  that  was  necessary  to  pro- 
tect it,  or,  that,  if  it  had  been  the  husband's  property,  they 
would  have  committed  a  fraud  by  conveying  it  to  avoid  the 
payment  of  his  debts,  does  not  change  or  affect  the  rule. 

The  land  being,  in  equity,  the  wife's  separate  property, 
there  was  nothing  improper  in  its  being  conveyed  by  her  and 
her  husband  to  Thomas  Welborn  in  trust,  to  bei  held  and  dis- 
posed of  for  the  benefit  of  the  wife.  The  property  having  been, 
intentionally  or  otherwise,  diverted  from  the  purposes  of  the 
trust,  it  became  the  wife's  right  to  sue  for  and  recover  the 
property. 

We  have  carefully  examined  all  of  appellant's  assignments 
of  error,  and,  without  referring  to  them  in  detail,  we  conclude 
that  they  show  no  error  for  which  the  judgment  ought  to  be 
reversed,  and  it  is  therefore  afiBrmed. 


Ids  PXNBXMB. '—  PorehaserB  of  realty,  pending  a  mit  with  respect  thereto^ 
are  deemed  to  have  notice  of  the  claims  set  ap  in  such  niit:  Qnen  ▼.  Biek, 
121  Pa.  St.  190;  6  Am.  St.  Rep.  760,  and  note;  Cheever  ▼.  Minion,  12  Col. 
667;  13  Am.  St  Bep.  25S,  and  note;  Northern  Bank  ▼.  Deckebaek,  83  Ky. 
164;  Sharp  T.  EUkU,  70  Tex.  666;  WUconsin  etc  B,  B.  Co.  T.  Wieoonsm  etc 
Co.,  71  Wia.  04. 

MARaiKD  WoviM  —  Skpabatb  Estatb.  —  The  eeparate  property  of  a  mar- 
woman  is  not  aubject  to  the  debte  of  her  husband:  BoU$  t.  Oooehf  97 
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Mo.  88;  10  Am.  8t  Kap.  2286;  Beny  ▼.  Ooodffer,  80  CkL  820;  Ltmg  ▼.  V^^wd, 
86  Ak.  267;  SinUkm  t.  Bailey,  80  Me.  S45;  Toffffori  r.  Fowler,  25  Neb.  192. 
Bat  Me  Mgsf  t.  ITorwood,  60  Ark.  42;  7  Am.  St  R«p.  79i  uid  eHCi  eol- 
iMtedinaote. 

RnuLTDio  Tftvni^  wmv  and  how  Gbbatkd:  il^yiioUf  ▼.  Summer,  19S 
HL  58;  9  Am.  St  Bep.  523,  and  note.  A  trast  remits  in  l»Tor  of  thowilep 
where  her  husband  purchases  land  with  her  money  and  takes  title  in  hk  owa 
aamet  Biglep  v,  Janee^  114  Pa.  St  5ia 


Harris  t;.  Howjb. 

174  Texas,  684.J 

Cmmoir  Oabbibb8— Gonkbotino  Likss.— Ko  distinction  exists 

the  oarriai^  of  goods  and  passengers  as  to  the  liability  of  a  railroad  sell* 
ing  a  throngh-tioket  beyond  its  terminus,  and  over  conneeting  lines,  and 
as  to  the  liability  of  the  receiving  company  for  freight  shipped  beyond 
its  own  terminus  over  connecting  lines. 

Common  Oabbixbs  GoNTBAoriNa  to  Carrt  bktond  trneb  Own  Linns 
are  estopped  from  denying  their  obligation  to  perform  their  contract 

Common  Oabsimrb —  Liabilitt  bktokd  Terminus.  —  Common  carrier  of 
goods  or  passengers  may,  by  express  contract,  bind  himself  to  carry  any 
distance  or  to  any  destination,  whether  the  carriage  is  to  be  aooom- 
plished  by  his  own  means  of  conveyance,  or  will  require  the  employment 
of  agents  or  subsidiary  carriers  beyond  its  own  line;  or  it  may,  by  ex* 
press  contract,  limit  its  liability  to  its  own  line. 

Common  Cabbibr's  Obligation  to  Carry  Passbnqxbs  otbr  its  Owic 
LiNX  cannot  be  modified  by  contract  so  as  to  exempt  it  from  dnty  to 
protect  the  passenger  from  the  consequences  of  the  negligence  of  its  ser> 
vants  or  agents. 

Common  Cabrixb  ov  Passbnobbs — Liabilitt  ovbb  CoNNBcrma  Ldtk.  — 
A  common  carrier  may,  by  express  contract,  confine  its  liability  for 
negligence  to  a  passenger  to  its  own  line,  and  make  itself  simply  tlia 
agent  of  the  connecting  carrier  so  as  to  exempt  itself  from  liabili^  for 
the  negligence  of  the  operator  of  the  connecting  line. 

£.  B.  Wheeler  and  R,  S.  Bryarly^  for  the  appellant 

H£NBT,  A.  J.  This  suit  was  brought  by  appellant  against 
the  appellee,  as  receiver  of  the  Houston  East  and  West  Texas 
Railway  Company,  to  recover  damages. 

Appellant  charges  that  appellee,  through  its  agent  at  Tin^p- 
8on,  Texas,  made  with  her  an  express  contract  to  transport 
her  and  her  three  small  children  from  Timpson,  Texas,  to 
Bolivar,  Tennessee,  as  first-class  passengers,  in  first-class 
coaches,  for  which  appellant  paid  appellee  in  advance  the 
compensation  demanded,  and  that  in  disregard  of  such  con* 
tract  she  and  her  children  were  compelled  by  a  conductor  on 
the  route  to  leave  the  first-class  coach,  and  enter  the  smoking- 
car  of  the  train  on  which  they  were  being  transported,  and 
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remain  there  from  eleven  o'clock  at  night  until  ten  o'clock  the 
iiez.t  day,  ttnder  circumstances  and  surroundings  described  as 
beirig  very  uncomfortable  and  disagreeable. 

The  evidence  shows  that  appellant  purchased  from  appellee* 
WL  coupon  ticket  from  Timpson,  Texas,  to  Bolivar,  Tennessee, 
paying  it  the  price  asked  for  it;  that  appellant  asked  appel- 
lee's agent,  who  sold  her  the  ticket,  if  it  was  a  first-class  onev 
and  he  informed  her  that  it  was,  and  would  carry  her  through 
all   right,  without  any  trouble  whatever.    The  coupons  were- 
Ibr  passage  over  the  Houston  East  and  West  Texas  railway, 
the  Vicksburg,  Shreveport,  and  Pacific  railway,  and  the  Illi- 
nois Central  railway.    The  price  paid  was  the  full  local  faro 
of  each  road  added  together,  and  the  gross  sum  to  which  it 
'was  cfntitled  was  paid  by  the  road  receiving  it  to  each  of  the 
other  roads.    Appellant  was  received  and  transported  over 
the  first  two  roads  as  a  first-class  passenger,  but  when  she 
reached  the  Illinois  Central,  notwithstanding  the  ticket  that 
she  presented  entitled  her  to  travel  in  its  first-class  cars,  the 
conductor  insisted  that  it  did  notj  and  compelled  her  to  go 
into  a  second-class  car,  and  stay  there,  under  the  circum- 
staDces  alleged  in  her  petition. 

The  ticket  is  made  part  of  the  statement  of  facts,  and  among 
other  printed  clauses,  contains  one  in  the  following  words:  — 

'^Tbat  in  selling  this  ticket,  the  Houston  East  and  West 
Texas  Railway  Company  act-s  only  as  agent,  and  is  not  re- 
sponsible beyond  its  own  line." 

The  court  charged  the  jury  to  find  for  defendant. 
The  question  of  the  liability  of  a  railroad  selling  a  through- 
ticket  beyond  its  own  terminus,  and  over  connecting  roads,  has 
been  much  discussed  and  difierent  opinions  have  prevailed. 

The  same  question  has  arisen  with  regard  to  the  liability 
of  the  receiving  company  for  freight  shipped  beyond  its  own 
terminus  over  connecting  lines  of  transportation,  but  the  ex- 
istence of  such  liability,  when  assumed  by  contract,  seems 
now  too  firmly  established  to  justify  further  discussion. 

There  exists  respectable  authority  to  the  efiect  that  a  dis- 
tinction exists  in  this  respect  between  the  carriage  of  goods 
and  of  passengers:  Hutchinson  on  Carriers,  464;  2  Bedfield 
on  Railways,  813. 

Other  authorities  hold  that  there  are  no  substantial  distino* 
tions  between  the  rules  governing  the  two  subjects:  Q^^mby  v. 
VanderbUt,  17  N.  Y.  813;  72  Am.  Deo.  469.  In  principle,  we 
can  see  no  distinctioii. 
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It  has  been  contended  that  it  is  fdtra  vires  for  railroad  cor- 
porations to  contract  to  carry  beyond  their  own  lines,  but  the 
great  weight  of  authority  unquestionably  is,  that,  however  thai 
may  be,  the  carrier  that  engages  in  such  an  undertaking  is 
estopped  from  denying  his  obligation  to  perform  ii. 

In  Hutchinson  on  Carriers,  page  117,  it  is  said,  with  regard 
to  the  carriage  of  goods:  ''It  is  universally  conceded  that  he 
may  bind  himself  by  an  express  contract  to  carry  to  any  dis- 
tance or  to  any  destination,  whether  the  carriage  can  be  ac- 
complished by  his  own  means  of  conveyance  upon  his  own 
route  or  will  require  the  employment  of  agents  or  subsidiary 
carriers  beyond  it  In  this  respect  he  may  bind  himself  to 
the  same  extent  as  other  contracting  parties,  even  to  the  per- 
formance of  impossibilities,  if  he  will/' 

The  obligation  to  convey  passengers  over  its  own  line  not 
only  exists  as  a  public  duty,  independently  of  any  contract  to 
do  so,  but  from  considerations  of  public  policy  it  cannot  even 
be  modified  by  contract  so  as  to  exempt  the  carrier  from  the 
duty  to  protect  the  passenger  from  consequences  of  the  negli- 
gence of  its  agents  and  servants:  Oulf^  C,  &  8.  F.  S'y  Co.  ▼• 
McOown,  65  Tex.  640. 

Beyond  its  own  line,  a  different  rule  in  some  respects  pre- 
vails. It  is  only  because  the  carrier  has  voluntarily  contracted 
to  do  so  that  it  can  be  required  to  transport  a  passenger  over 
any  other  than  its  own  line,  and  it  results  that,  like  other  con- 
tracting parties,  it  may  define  the  terms  and  limit  the  extent 
of  its  undertaking  over  other  lines,  insomuch  as  may  be  re- 
quired to  leave  upon  them  the  responsibilities  of  their  own 
negligence. 

The  case  of  Pennsylvania  Central  R.  R.  Co,  v.  Schtoartenber' 
ger^  45  Pa.  St  208,  84  Am.  Dec.  490,  was  for  the  recovery  of 
damages  for  the  loss  of  baggage.  The  ticket  sold  by  defend- 
ant to  the  passenger  contained  a  stipulation  as  follows:  **  In 
selling  this  ticket  for  passage  over  roads  west  of  Pittsburg,  the 
Pennsylvania  Railroad  Company  acts  only  as  agent  for  the 
western  lines,  and  assumes  no  responsibility  west  of  Pitts- 
burg." 

The  court  says:  '^TJie  defendants  are  not  common  carriers 
except  between  Philadelphia  and  Pittsburg.  They  were  under 
no  obligation  to  carry  plaintiff  beyond  the  termination  of  their 
route  or  to  transport  his  baggage.  It  is  true,  they  received  the 
fare  for  the  whole  distance  from  Philadelphia  to  Cincinnati; 
and  if  that  were  all,  it  might  raise  a  presumption  of  an 
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ment  to  carry  over  the  entire  route  between  the  two  cities. 
Bat  contemporaneously  with  the  receipt  of  the  fare,  and  as 
evidence  of  the  contract  into  which  they  entered,  they  gave  to 
the  plaintiff  a  ticket  informing  him  that  they  assumed  no  re- 
sponsibility for  his  carriage,  and  of  course  for  the  carriage  of 
his  baggage,  beyond  Pittsburg.  They  notified  him  that  they 
acted  only  as  agents  for  the  carriers  whose  route  extended 
west  from  Pittsburg,  and  not  at  all  for  themselves.  With  this 
express  disclaimer  of  personal  liability,  there  is  no  possibility 
of  implying  an  engagement.  It  is  not  to  be  doubted  that  the 
defendants  could  act  as  agent  for  a  connecting  railroad  line, 
and  if  they  could,  the  contract  for  carriage  between  Pittsburg 
and  Cincinnati  was  with  the  principals  of  defendants,  and  not 
with  themselves.  Their  own  engagement  was  performed  when 
they  had  transported  plaintiff  to  Pittsburg,  and  delivered  his 
baggage  to  the  carriers  on  the  connecting  railroad  beyond  lead- 
ing to  Cincinnati.  A  carrier  may  not  release  himself  from  re- 
sponsibility for  want  of  ordinary  care.  Here,  however,  was  no 
attempt  by  defendants  to  limit  their  responsibility  as  common 
carriers.  There  was  nothing  more  than  an  express  refusal  to 
assume  an  additional  and  unusual  liability, — a  careful  guard- 
ing against  the  implication  of  a  contract,  which,  without  the 
notice,  might  have  arisen  from  the  fact  that  the  passage-money 
for  the  entire  distance  to  Cincinnati  was  here  received.  This 
is  the  whole  case.  The  plaintiff  breaks  down  in  the  beginning. 
He  fails  to  prove  that  these  defendants  contracted  to  carry 
him  and  his  baggage  beyond  Pittsburg.  His  remedy,  there- 
fore, is  not  against  them,  but  against  the  company  which  un- 
dertook for  that  portion  of  the  route  upon  which  the  carpet-bag 
was  losf 

It  is  equally  clear  in  the  case  before  us  that  the  defendant's 
liability  for  negligence  was,  by  the  express  terms  of  the  con« 
tract,  confined  to  its  own  line,  and  that  it  made  the  contract 
for  the  transportation  of  the  passenger  over  the  line  where  the 
alleged  wrong  was  committed  only  as  the  agent  of  the  corpo- 
ration operating  such  line;  and  we  conclude  that,  not  being 
bound  by  its  charter  as  a  public  carrier,  or  by  contract,  express 
or  implied,  to  transport  plaintiff  over  the  Illinois  Central  rail- 
road, the  defendant  was  not  liable  in  this  action,  and  the  court 
properly  so  charged  the  jury. 

If  any  negligence  of  defendant  in  issuing  the  ticket  had  been 
the  proximate  cause  of  the  wrong  to  plaintiff,  the  rale  would 

▲M.  Br.  RBP..  Vou  XV.  —H 
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be  otherwise.    Upon  the  material  igsues  in  the  case  there  it 
no  controversy  about  the  facts  or  conflicting  evidence. 
The  jadgment  is  affirmed. 


Oabbibbs— OomnBomio  Ldikb.  --  A«  to  the  liability  of  oonnoeliBg  ow» 
lion  for  goods  loot  aftor  carriage  over  the  receiving  Ihie:  SL  LomU  tie  Jt§ 
Co,  T.  Weakly,  60  Ark.  897;  7  Am.  St.  Rop.  104.  an4  note;  Wett*  t.  TkamaM, 
27  Mo.  17;  72  Am.  Deo.  228,  and  extended  note  230-247. 

Ck>NicccTii90  LiKn  ov  Cabribbs— Carriaos  ov  PASSBNOKBa.  — A  pari 
owner  of  one  of  eeveral  transportation  lines  running  in  connection  with  each 
other  over  several  different  portions  of  a  route  of  travel  may  contract,  asprin- 
cipal,  to  carry  a  passenger  over  the  whole  line,  and  may  thereby  become  re- 
sponsible for  injary  to  snch  passenger  or  his  luggage,  happening  npoa  any  of 
the  several  lines:  Note  to  Qtiimiy  v.  VanderbiU,  72  Am.  Dec  473,  474.  A 
carrier  specially  oontracting  to  carry  passengers  or  freight  to  a  point  beyoml 
tte  own  Una,  which  can  only  be  reached  by  another  line,  makes  the  other  line 
its  agent^  and  will  be  liable  for  any  damages  resulting  from  the  negligsnoe 
U  muck  acnli  Woiktngtom  v.  Makigh  de.lLS.Cfo.,  101  N.  (X  239. 


Hatdbn  v.  Moffatt. 

r74  Texas.  U!,] 

Mabrxbd  WoMAir's  Dbbo  as  BvmBiicB — Dbibotivb  Aokxowlbimh 

A  certificate  of  an  officer  to  a  married  woman's  deed,  not  showing  that 
she  was  known  to  him  or  proved  to  him  to  be  the  person  whose  name  is 
sobscribed  to  the  deed,  nor  that  she  was  examined  by  him  privily  and 
apart  from  her  husband,  and  the  deed  explained  to  her,  nor  that  she  de- 
dared  that  she  had  willingly  signed  the  same  for  the  pnrpoees  and  con- 
sideration therein  expressed,  is  fatally  defective,  and  insufficient  to  eatitis 
the  deed  to  registration,  and  therefore  it  is  not  admissible  in  evidenoo. 

MAMtntD  WOHAII'S  DbBD  —  DBnCnVB  CbRTIHOATB  of  ACKMOWLBDOlCBirT. 

—  A  certificate  of  an  officer  to  a  married  woman's  deed,  stating  that 
"she  acknowledged  the  same  freely  and  willingly,"  is  not  a  sabstantial 
compliance  with  a  statute  requiring  such  certificate  to  state  that  she 
**  acknowledged  such  instrument  to  be  her  act  and  deed,  and  dedaced 
that  she  had  willingly  signed  the  bame." 

Mabbibd  Wohab's  Dbbd  as  NonoB.  —  WrrHour  Such  AGKNOWLBDomnrr 
as  the  statute  prescribes,  there  can  be  no  conveyance  of  the  lands  of  a 
married  woman;  and  before  such  conveyance  can  be  recorded  so  aa  to 
operate  as  notice,  there  must  be  attached  to  it  a  certificate  of  hor  ac- 
knowledgment in  substantial  conformity  to  the  prescribed  form. 

Mabbibd  Woman's  Deed  Propeblt  Acknowledged  in  the  manner  and 
under  the  circumstances  prescribed  by  law  conveys  the  title. 

Mabbibd  Woman's  Deed  —  Reoord  as  Kotiob  —  Propbb  GBBnnaATB  of 
an  officer  is  sufficient  evidence  of  the  proper  execution  of  a  married 
woman's  deed  to  admit  it  to  record,  and  give  it  the  effect  of  notioe  to 
snbsequent  purchasers.  But  if  not  properly  acknowledged,  the  Tegist«a> 
Hon  of  the  instrument  is  illegal,  and  does  not  constitDte  notice. 
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twtiED  Womak's  Dxed  — RiooBD  ov,  AS  NoTiCB.  —  III  A  loit  browgh^ 
for  that  parpote,  the  proper  acknowledgmeat  of  a  married  woman  t^ 
lier  deed  may  be  shown,  and  Judgment  obtained  correcting  the  oertifl- 
CAte;  bat  inch  proof  and  judgment  will  not  validate  the  prior  r^gistra^ 
%ioD  of  the  deed  ai  defectively  acknowledged,  and  give  it  effect  at  notion 
to  anbeequent  pnrohaaenk 

BiMrry  a%d  Etheredgej  for  the  appellants. 

Harris  and  Saunders^  for  the  appellees. 

Acker,  P.  J.  Appellant  sued  in  trespass  to  try  title  to  anA 
for  partition  of  an  undivided  one  seventh  of  certain  land^* 
granted  to  John  M.  Lemon,  who  died  leaving  seven  heirs,  Mrs^ 
M .  A.  Barbee  being  one  of  them,  and  both  parties  claim  under 
her. 

The  case  was  disposed  of  before  trial  as  to  all  defendanti^ 
except  appellees  Finnell  and  Clayton,  who  pleaded  not  guilty,. 
and  filed  special  answer  not  necessary  to  consider. 

Th»  trial  was  without  a  jury,  and  resulted  in  a  judgments 
in  favor  of  appellees. 

Appellants  claim  the  land  under  a  deed  from  Mrsw  Farbet?: 
and  her  husband,  Joseph  A.  Barbee,  to  them,  executed  vui 
August,  1885.  This  deed  was  executed,  acknowledgedyancli 
certified  in  the  manner  required  by  law  for  the  conveyance  off 
land  by  a  married  woman,  and  recited  that  it  was  executed: 
in  the  place  of  a  deed  made  by  the  same  vendors  to  John  M> 
January,  the  ancestor  of  appellants,  in  December,  1859,  the^ 
deed  to  January  having  been  lost. 

Appellees  claim  the  land  under  a  deed  from  the  sai 
parties,  of  date  April  12;  1882,  to  which  the  officer's 
cate  of  Mrs.  Barbee's  acknowledgment  is  as  follows:— 

**  State  of  Kentucky,  ) 

**  Harrison  County. ) 

^I,  Perry  Wherritt,  clerk  of  said  county  court,  do  oertiljr 
that  this  deed  from  Margaret  A.  Barbee  and  Joseph  A.  Bar*- 
bee,  her  husband,  to  Sarah  T.  Tingle,  was  produced  to  me  in 
my  office  this  day,  and  was  acknowledged  by  the  grantors  U> 
be  their  act  and  deed;  and  said  instrument  of  writing  being; 
shown  and  explained  to  Mrs.  M.  A.  Barbee  separate  and 
apart  from  her  husband,  she  acknowledged  the  same  freely 
and  willingly,  without  fear  or  undue  influence  of  her  said  hus- 
band, and  desired  the  same  certified  and  recorded. 

**  Oi ven  under  my  hand  and  seal  of  court  this  twelfth  daJ^ 
of  April,  1882. 

[8BAL.]  "P.  WhBBBITT,  C.  H.  C  C.'* 
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Appellants  objected  to  the  introduction  of  this  deed,  tipcm 
the  grounds  that  the  certificate  of  acknowledgment  does  not 
show  that  Mrs.  Barbee  ever  signed  it  for  the  purposes  and 
consideration  therein  expressed.  The  certificate  does  notdiow 
that  the  deed  was  fully  explained  to  her,  and  it  does  not  show 
that  she  declared  that  she  did  not  wish  to  retract  it. 

The  objection  was  overruled,  and  the  deed  admitted  in  evi- 
dence, to  which  appellants  excepted,  and  the  correctness  of 
*  this  ruling  is  questioned  bv  the  first  assignment  of  error.    Our 
sRevised  Statutes  provide: — 

^'Article  4318.    The  certificate  of  acknowled^nnent  of  a  mar> 
^nied  woman  must  be  substantially  in  the  following  form:  — 

"State  of ,  county  of .     Before  me  (insert  name  and 

vcharacter  of  officer),  on  this  day  personally  appeared ^  wife 

*of ,  known  to  me  (or  proved  to  me  on  the  oath  of )  to 

ibe  the  person  whose  name  is  subscribed  to  the  foregoing  in- 
«trument|  and  having  been  examined  by  me  privily  and  apart 
from  her  husband,  and  having  the  same  fully  explained  to 

her,  she,  the  said ,  acknowledged  such  instrument  to  bo 

her  act  and  deed,  and  declared  that  she  had  willingly  signed 
the  same  for  the  purposes  and  considerations  therein  ex- 
pressed, and  that  she  did  not  wish  to  retract  it." 

We  think  it  evident,  from  even  a  casual  and  superficial  oom- 
.parison  of  the  certificate  of  acknowledgment  with  the  form 
prescribed,  that  the  certificate  is  not  in  substantial  conformity 
to  the  statute.  It  is  not  shown  by  the  certificate  that  the  offi- 
cer either  knew  Mrs.  Barbee,  or  that  she  was  proved  to  him  to 
be  the  person  whose  name  is  subscribed  to  the  deed.  It  is 
not  shown  that  she  was  examined  by  the  officer,  and  the  deed 
explained  to  her  by  him  privily  and  apart  from  her  husband^ 
nor  does  the  certificate  state  that  Mrs.  Barbee  declared  that 
she  had  willingly  signed  the  deed  for  the  purposes  and  con- 
siderations therein  expressed. 

Unless  it  appears  from  the  certificate  that  Mrs.  Barbee  was 
known,  or  proved  in  the  manner  prescribed,  to  the  officer  to 
be  the  person  whose  signature  is  subscribed  to  the  deed,  and 
being  so  identified,  that  the  officer  made  the  privy  examina- 
tion and  explanation,  and  that,  being  so  examined  and  having 
the  deed  so  explained  to  her  by  the  officer,  she  declared  that 
she  had  willingly  signed  the  same  for  the  purposes  and  con- 
sideration therein  expressed,  the  certificate  is  fatally  defective 
and  insufficient  to  entitle  the  deed  to  registration.  Unless  she 
•willingly  signed  the  deed  for  the  purposes  and  consideratioQ 
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herein  expressed,  In  contemplation  of  the  statute  she  has  not 
igned  it  at  all,  and  the  certificate  failing  to  show  her  identifi- 
»tion,  and  failing  to  show  that  she  declared  that  she  had^ 
irillingly  signed  the  deed,  we  think  it  fails  to  show  that  Mrs. 
Barbee   ever  signed  it  for  the  purposes  and  considerations- 
therein  expressed:  R.  S.,  arts.  4309,  4310. 

The  certificate  states  that  ''she  acknowledged  the  same- 
freely  and  willingly,"  but  this  language  is  certainly  not  sub- 
Btantially  the  same  as  ''  acknowledged  such  instrument  to  be- 
her  act  and  deed,  and  declared  that  she  had  willingly  signed^ 
the  same."  She  might "  acknowledge  the  same  willingly,'^ 
without  having  signed  it  willingly. 

Without  such  acknowledgment  as  the  statute  prescribes, 
there  can  be  no  conveyance  of  the  lands  of  a  married  woman, 
and  before  such  conveyance  can  be  so  recorded  as  to  operate 
as  notice,  there  must  be  attached  to  it  a  certificate  of  her  ac- 
knowledgment in  substantial  conformity  to  the  prescribed 
form.  Having  signed  the  deed  willingly,  she  must  acknowl- 
edge the  fact  in  the  manner  required  by  statute. 

When  such  acknowledgment  is  made  to  the  proper  officer 
in  the  manner  and  under  the  circumstances  prescribed  by  the 
law,  the  deed  takes  effect,  and  conveys  the  title.  The  statute 
prescribes  that  the  proper  certificate  of  the  officer  shall  be 
sufficient  evidence  of  the  proper  execution  of  the  deed  to 
admit  it  to  record,  and  give  it  the  effect  of  notice  to  subse- 
quent purchasers.  If  the  certificate  of  acknowledgment  does 
not  state  the  facts  essential  to  the  conveyance,  the  registration 
of  the  instrument  is  illegal,  and  does  not  constitute  notice. 

The  conveyance  depends  upon  the  proper  acknowledgment 
of  the  execution  of  the  deed,  while  the  registration  depends 
upon  a  proper  certificate  of  the  facts  of  acknowledgment. 

Appellees  may  be  able,  in  a  suit  brought  for  that  purpose,. 
to  prove  the  proper  acknowledgment  by  Mrs.  Barbee  of  the 
deed  to  Mrs.  Tingle,  and  obtain  judgment  correcting  the  cer- 
tificate, but  such  proof  and  judgment  would  not  validate  the 
registration,  and  give  it  effect  as  notice  to  appellants:  B.  S., 
art.  4363;  Johnson  y.  Taylor^  60  Tex.  361;  Davis  v.  Agnew,  67 
Id.  206. 

We  deem  it  unnecessary  to  consider  the  other  ground  of 
objection  to  the  certificate,  or  to  discuss  other  assignments. 

We  are  of  opinion  that  the  court  erred  in  overruling  the* 
objection,  and  admitting  the  deed,  for  which  the  judgment, 
should  be  reversed,  and  the  cause  remanded. 
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MiftBnD  WoKur.  —  Power  of  a  married  woman  to  make  eonTeTaaeai  ii 
•whoUy  etatatory:  Oook  r.  WaUkng^  117  Ind.  9;  10  Am.  St.  Rep.  17;  aadAem- 
4ece»  to  be  effectual,  her  oonTeyaaoea  most  oomply  atrictly  with  the  etilatai 
^Ting  her  power  to  oon?ey:  WilBamM  r.  Oudd,  26  a  a  213;  4  Am.  Si.  Sifw 
714^  and  note;  AMUmmr.  Ruth,  26  &  O.  517. 

Mabrixd  Wombm  — >  AcKNOWLEDOMEMTS  TO  Bkkds.  —  Afl  to  what  m 
\|{ood  and  what  are  bad  acknowledgments  to  deeds  of  married  women:  Oomr, 
Holooimb,  67  AJa.  669;  13  Am.  St.  Bap.  79,  and  partienlarly  oaaea  oited  m 
mate.  A  married  woman's  deed  not  properly  acknowledged  ie  abeolotoly 
weid:  BolUnger  ▼.  Jiamiuigt  79  OsL  7.  So  all  the  contracU  of  a  married 
<woman  are  absolalely  void,  when  not  executed  in  oonformity  to  itatatet 
Kote  to  Carkon  r.  WUliams,  11  Am.  St  Rep.  244. 

Raoiffnunov-^Nonos.  — Void  instruments  are  not  entitled  to  be  i» 
^oerded:  ^<oiie  r.  i'V0iieA,.37  Kan.  145;  1  Am.  St.  Rep.  237;  and  an  iastra* 
■Mat  Toid  upon  its  faoe  imparts  no  notice,  even  though  it  is  aotoallj  raoosdedi 
<i!pfei0y  T.  BoititUr.  76  CaL  136;  9  Am.  St  Rep.  177. 


St.  Louis  Typb  Foundry  v.  International  Livi 
Stock  Printinq  anu  Foblishinq  Company. 
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BxncpTiONS  —  PABTmuuHZP  Psopsarr.  —  All  tools,  apparatus^  and  books 
belonging  to  any  trade  or  profession  owned  by  persons  not  ooostitaenti 
«f  a  family,  and  constituting  partnership  property,  are  exempt  from  at- 
4aehment  and  execution  against  either  of  the  partners^  under  artido  8337 
•of  the  ReTised  Statutes  of  Texas. 


Blacker  and  Clardy^  and  Brack  and  NeUl^  for  the  appellant 

Millard  and  Patter$onj  and  Davii^  BeaU^  and  Kemp^  for  the 
^appellee. 

HoBBT,  J.  The  appellant,  having  brought  soit  against 
mrhitmore  and  Eibbee  as  partners,  in  the  district  court  of 
X!!  Paso  County,  for  the  sum  of  $992.31,  caused  an  attach- 
cDMQt  to  be  issued  out  of  said  court  pending  the  suit,  and  seized 
S>y  virtue  thereof  the  press,  type,  and  material  belonging  to  a 
.printing-office,  as  the  property  of  said  Whitmore  and  Kibbee. 

The  appellee  claimed  the  property  under  a  purchase  from 
>asaid  Whitmore  and  Eibbee  prior  to  the  levy  of  said  attach- 
tnent,  alleging  that  at  the  time  of  said  purchase  it  was  the  ex- 
empt property  of  said  Whitmore  and  Eibbee. 

Appellant  admitted  that  at  the  time  of  the  purchase  by  ap- 
pellee, the  property  belonged  to  the  printing-office  of  Whitmore 
.and  Eibbee,  and  was  used  by  them  in  their  business  as  prin* 
^iers  and  publishers  of  a  newspaper  in  the  city  of  El  Paso^ 
'Texas,  but  denied  that  it  was  exempt 


r 
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The  judgment  of  the  court  was,  in  effect,  that  the  piopertj 
was  exempt  from  attachment. 

The  question  raised  in  the  case  is,  whether,  under  our  stat- 
ute (R.  S.y  art.  2337),  reserving  to  persons  not  constituents 
of  a  family  exempt  from  attachment,  etc.,  ''all  tools,  appa- 
ratus, and  books  belonging  to  any  trade  or  profession,"  ap- 
plies to  and  protects  such  property  when  held  and  owned  by 
partners.  We  are  not  aware  of  any  case  in  our  state  in  which 
the  question  has  been  decided,  and  in  the  other  states  the  de« 
cisions  are  conflicting. 

In  our  state  it  has  been  held  that  a  homestead  may  be  es- 
tablished on  property  held  by  tenancy  in  common:  CUmefUs 
V.  Lacy^  51  Tex.  151.  So,  too,  it  was  held  in  Swearingen  ▼• 
B(U9ett,  65  Id.  267,  that  a  partner  in  a  solvent  firm  may  desti- 
nate  his  interest  in  partnership  realty  as  a  part  of  his  home- 
stead, and  thus  secure  it  from  forced  sale.  But  the  precise 
question  now  before  us  has  not  heretofore  been  determined  in 
Texas. 

''It  often  happens,"  says  Mr.  Freeman,  "that  property  desig- 
nated as  exempt  by  statute  belongs  to  two  or  more  persons, 
either  as  co-tenants  or  partners.  The  question  then  arises, 
whether  this  property  must  be  treated  as  exempt  to  the  same 
extent  as  if  held  in  severalty.  The  answers  are  irreconcilable, 
and  the  opposing  opinions  are  both  supported  by  respectable 
authorities.  On  the  one  hand,  it  is  insisted  that  the  terms  of 
the  exemption  statutes  indicate  that  estates  in  severalty  were 
meant.  On  the  other  hand,  co-tenants  and  partners  in  a  ma- 
jority of  the  states  have  been  placed  on  the  same  footing,  and 
both  have  been  given  the  full  benefit  of  the  exemption  laws. 
This  latter  position,  even  where  the  words  of  the  statute  do  not 
clearly  indicate  an  intent  to  deal  with  undivided  interests,  is 
made  tenable^y  the  general  rule  that  these  statutes  must  be 
liberally  construed,  so  as  to  promote  the  policy  on  which  they 
are  based,  and  to  accomplish  the  purrposes  to  which  they  are 
directed.  Prominent  among  these  purposes  is  the  protection 
of  the  poor,  by  allowing  them  the  implements  of  their  trade, 
and  the  other  means  essential  to  enable  them  to  gain  a  liveli- 
hood": Freeman  on  Executions,  sec.  221. 

The  leading  cases  which  announce  the  doctrine  that  the 
statute  does  not  include  partnership  property  are  Pond  v.  Kin^ 
baU,  101  Mass.  105,  and  GuptU  ▼.  MeFee,  9  Kan.  80.  These 
cases  appear  to  be  based  upon  statutes  exempting  tools,  im* 
plements,  etc.,  not  to  exceed  in  value  a  certain  sum.    (In  ths 
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MassachuBetts  case,  tools,  etc.,  not  to  exceed  one  hundred  doi* 
lars  in  value;  and  in  the  Kansas  case,  "  stock  in  trade  not  ex- 
ceeding four  hundred  dollars  in  value.") 

One  of  the  prominent  reasons  assigned  in  the  opinions  in 
these  cases  was,  that  the  statute  limiting  the  exemption  as  to 
tools,  etc.,  to  one  hundred  dollars,  and  that  limiting  the  stock 
in  trade  to  four  hundred  dollars,  did  not  apply  to  property 
owned  by  partners,  because  of  the  difficulty  of  determining,  in 
case  of  numerous  partners,  whether  each  should  have  the  right 
to  claim  as  exempt  one  hundred  dollars'  worth  of  materials,  or 
four  hundred  dollars  stock  in  trade;  or  was  the  whole  firm  to 
be  considered  as  one  debtor  only?  No  such  reason  would  ap- 
ply with  us,  as  '^  all  the  tools,  apparatus,  and  books  belonging 
to  any  trade  or  profession,"  are  exempt,  without  reference  to 
their  number  or  value. 

The  cases  holding  the  contrary,  and  we  believe  the  better 
doctrine,  proceed  upon  the  theory  that  the  law  should  be 
liberally  construed.  It  is  almost  unnecessary  to  say  that  that 
mode  of  construction  has  always  obtained  with  respect  to  ex* 
emption  laws  in  our  state. 

Where  a  person  owns  property  exempt  under  the  statute,  as, 
for  example,  the  property  involved  in  this  proceeding,  he  ought 
not  to  forfeit  this  valuable  right  because  he  forms  a  partner- 
ship and  unites  the  property  with  that  of  another  person 
equally  exempt.  If  in  this  case  either  Whitmore  or  Kibbee 
had  owned  individually  this  property,  it  would  have  been  ex- 
empt from  execution,  attachment,  etc.  The  fact  that  while  so 
owning  it  a  partnership  is  formed  would  furnish  no  good  rea- 
son for  so  changing  the  law  as  to  make  that  property  subject 
to  attachment  which,  prior  to  the  partnership,  was  exempt  in 
the  hands  of  the  individuaL  If  each  owned  one  half  of  the 
property,  it  would  be  exempt;  and  because  both  own  the  whole 
by  reason  of  the  formation  of  the  partnership,  affords  no  rea- 
son why  the  same  property  should  not  continue  to  be  exempt: 
Stewart  v.  Brown^  87  N.  Y.  350;  93  Am.  Dec.  578;  and  cases 
in  section  221,  Freeman  on  Executions. 

One  of  the  principal  purposes  of  the  statute  is  to  protect 
whatever  interest  or  title  would  be  subject  to  seizure  under 
execution  or  attachment.  The  partnership  interest  is  liable 
to  the  levy  of  such  writs,  and  is  therefore  entitled  to  the  pro- 
tection which  the  statute  affords. 

We  think  that  ''all  tools,  apparatus,  and  books  belonging  to 


Hev.  1889.]    PuLLMJiN  Palace  Cab  Co.  v.  Matthxwb.     87S 


7  trade  or  profession/'  although  they  may  constitute  part-- 
xiership  property,  are  entitled  to  the  exemption. 

We  are  of  opinion  that  there  is  no  error  in  the  jndgment^ 
amd  that  it  should  be  afiSrmed. 


SzxMPTiOHS  VBOM  KuBOUTioiT.  — Parbienhip  property  is  exempt  from  eze» 
itioa  jnet  ea  indiridiial  property  is  exempt^  under  statutes  exempting  from. 
ecntion  spedfio  property:  Oilman  ▼.  Williams,  7  Wis.  329;  76  Am.  Dea  219. 
JBnt  in  Gslifomiay  partnership  property  is  not  exempt  from  execution,  aL 
tiumgh  it  is  such  property  as  would  be  exempt  if  one  partner  were  the  sol» 
r:  Cowan  ▼.  OndHonf  77  Cal.  408;  11  Am.  St  Rep.  294^  and  eompare- 
cited  in  the  nota. 


Pullman  Palaob  Gab  Company  v.  Matthbws. 

(74  TSXJLB»  661] 

RanjtOAM — LzABZLrrr  or  Suopiko-gar  Cohpant.  ~A  sleeping-car  oom<- 
pany  which  hires  cars  to  railroads,  reserving  only  the  right  to  collect 
fares  for  the  use  of  berths,  and  to  retain  on  each  car  its  own  conductor 
and  porter,  is  not  liable  as  a  common  carrier  or  innkeeper,  but  must 
exercise  reasonable  care  to  guard  passengers  from  theft;  and  if  through' 
want  of  such  care,  the  personal  ^ects  of  a  passenger,  such  as  he  may 
reasonably  carry  with  him,  are  stolen,  the  company  is  liable  therefor. 

HAiutoAss— LiABiLmr  or  Slxbpino-oar  Company  roa  Neolioencx.  —  A 
sleeping-car  passenger's  negligence  furnishing  an  opportunity  to  the 
company's  servants  to  steal  his  money  will  not  release  it  from  its  obliga- 
tion to  protect  him  from  such  servants'  wrongful  acts. 

Todd  and  Hudgivis^  for  the  appellant. 
Moore  ar^d  Hart^  for  the  appellee. 

HENRTy  A.  J.  This  cause  originated  in  a  justice  court 
Plaintiff  testified  that,  being  a  passenger  on  a  Pullman  sleep- 
ing-car, he  was  awakened  by  the  conductor  about  five  o'clock 
in  the  morning,  and  informed  that  on  account  of  a  wreck 
ahead  he  would  have  to  change  cars;  that,  having  partially 
dressed  himself,  he  left  his  pocket-book,  containing  $165,  lying 
upon  the  bedding  of  his  berth,  and  went  to  the  wash-room,, 
from  where,  having  finished  dressing,  he  went  out  of  the  car^ 
and  forward  to  the  wrecked  train,  some  sixty  or  seventy  yards- 
distant;  that  immediately  on  arriving  there,  he  missed  his- 
pocket-book,  and  went  back  to  recover  it.  He  found  the  con- 
ductor and  porter  in  the  smoking-room,  and  informed  them 
of  his  loss.    They  immediately  made  search  for  the  missing 
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locate  its  Hne  of  road,  at  its  ekction,  is  delegated  to  the  corpo- 
ration by  the  sovereign  power;  as  is  the  right  sabeequently  to 
acquire,  in  invitum^  the  right  of  way  from  the  land-owner. 
When,  therefore,  a  corporation  has  made  and  filed  its  map 
and  sarvey  of  its  line  of  route  it  intends  to  adopt  for  the  con- 
struction of  its  road,  and  has  given  the  required  noticea  to  all 
persons  affected  by  such  construction,  in  our  judgment  it  his 
acquired  the  right  to  construct  and  operate  a  railroad  upon 
such  line,  exclusive,  in  that  respect,  as  to  all  other  railroad 
corporations,  and  free  from  the  interference  of  any  party.  By 
its  proceedings  it  has  impressed  upon  the  lands  a  lien  in  favor 
of  its  right  to  construct,  which  ripens  into  title  through  pur- 
chase or  condemnation  proceedings.  We  could  not  hold  other- 
wise without  introducing  confusion  in  the  execution  of  such 
corporate  projects*  and  without  violating  the  obvious  intention 
of  the  legislature.'' 

The  decisions  in  New  Jersey  and  Pennsylvania,  yid  other 
states,  have  been  the  same.  Indeed,  I  have  not  found,  and  do 
not  think  there  is,  a  judicial  decision  or  utterance  to  the  con- 
trary. In  Pierce  on  Railroads,  157,  the  author  says:  "The 
prior  right  to  particular  land  attaches  to  the  company  which 
first  actually  surveys  and  adopts  the  route,  and  files  its  sur- 
vey according  to  law";  see  also  2  Wood's  Railway  Law,  sec 
237,  p.  744,  note  1,  and  p.  750.  The  numerous  authorities 
touching  this  question  are  there  cited  by  these  authors. 

But  it  is  said  that  where  this  rule  has  obtained,  the  land- 
owner can  recover  his  damages  as  soon  as  the  location  is 
made  and  recorded,  which  is  not  the  rule  in  this  state.    This 
is  true  in  some  states,  and  may  be  in  all  where  the  courts  have 
held  as  above  shown;  but  in  no  instance  have  I  found  this 
fact  alluded  to  as  a  reason  for  the  ruling.     In  no  case  is 
it  held  that  this  initial  step  constitutes  a  right  to  the  land  as 
against  the  owner.     In  all  the  states  there  are  further  provis- 
ions, as  in  our  state,  for  the  appraisal  proceedings,  and  com- 
pleting the  establishment  of  the  right  to  the  land.    The  filipg 
and  recording  of  the  survey  is  nowhere  spoken  of  as  other 
than  the  initial  step  to  the  obtaining  of  the  ultimate  right 
The  right  of  the  railroad  company  thereunder  is  no  greater,  as 
against  the  land-owner,  in  those  states  where  the  land-owner 
may  proceed  to  enforce  his  claim  for  damages  upon  filing  and 
recording  the  survey  than  in  our  state.    The  reason  tor  the 
ruling  is  expressed  in  the  quotation,  mpra^  from  the  New 
York  case  first  cited,  viz.,  the  legislative  intent     Under  its 
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franehise,  the  railroad  company  may  select  its  location  be^ 
tween  the  terminal  points.  The  location  can  be  determined 
only  upon  careful  examination  and  ezpeneive  eurveye.  And 
then  the  statnte  prescribes  that  this  mnst  be  recorded  in  the 
respectiye  town  clerks'  oflSces  before  the  company  may  com- 
mence proceedings  for  the  purpose  of  acquiring  title  to  the 
land,  or  an  interest  therein.  Those  proceedings  necessarily 
extend  over  several  days.  Can  it  be  fairly  inferred  that  the 
legislature  intended  by  the  provision  for  record  that  it  should 
have  no  protective  power  as  against  another  railroad  company 
stepping  in  and  buying  the  very  land  thus  selected,  and 
thereby  thwart  the  action  thus  taken,  and  practically  get  the 
benefit  of  the  expense  incurred?  Such  construction  could 
serve  no  beneficial  purpose,  but  would  tend  to  promote  con- 
fusion, strife,  and  the  seeking  of  undue  advantage.  It  is  to 
be  kept  in  mind  that  the  question  here  is  not  between  the 
railroad  ^oompany  and  land-owner,  but  between  the  two  rail- 
road companies. 

In  such  a  controversyi  it  has  been  repeatedly  held,  as  be^ 
fore  stated,  that  when  this  initial  step  has  been  taken  pursu- 
ant to  the  statute,  the  company  first  taking  it  has  acquired  a 
vested  and  exclusive  right,  not  to  the  land,  as  against  the 
owner,  but  to  build  its  railroad  on  the  line  which  it  has 
adopted,  subject  to  the  right  of  other  roads  to  cross.  It  is  a 
right  which  undoubtedly  might  be  lost  by  neglect  to  follow 
up  the  first  steps  with  proper  diligence;  but  that  question  is 
not  here. 

We  therefore  hold  that  the  Granite  company  obtained  the 
prior  right  to  build  on  its  recorded  location,  as  against  a  sub- 
aequent  sale  of  the  same  land  to  the  Barre  company. 

Was  the  sale  in  this  case  prior  or  subsequent? 

The  deed  of  conveyance  was  subsequent,  but  the  contract  to 
aell  was  prior.  At  the  time  the  contract  was  executed,  Feb- 
ruary 22,  1888,  the  Barre  Railroad  Company  had  not  been 
created.  This  did  not  occur  until  April  9,  1888,  the  same 
day  that  the  Granite  company  filed  its  surveyed  location  in 
the  town  clerk's  office;  but  it  was  eariier  in  the  day.  But  on 
said  22d  of  February,  certain  gentlemen  were  "considering  the 
matter"  (quoting  from  the  report)  of  organization,  and  the 
building  of  a  railroad;  and  on  that  day  W.  N.  Burnbam  exe- 
cuted the  contract  containing  this  provision:  ''I  hereby  agree 
to  sell  and  convey  to  A.  D.  Mcnrse,  in  trust,  for  said  railroad 
company,  any  land  necessary  for  its  construction  which  I 
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own.**  It  eontained  e  farther  promise  to  execute  a  deed, 
when  reqneetedy  en  preeentatioii  of  a  certificate  of  the  etock 
of  the  companji  which  he  was  to  take  in  payment. 

The  report  does  not  state  how  much  land  he  owned,  or  where 
it  was,  except  the  Bnrnham  meadow.  It  is  not  stated  how 
large  Uiat  was,  but  it  appears,  fifom  the  plans  in  the  case,  to  be 
a  meadow  of  some  extent. 

As  before  stated,  this  contract  was  not  pnt  on  the  public 
land  records,  or  known  to  the  officers  or  agents  of  the  Granite 
company.  The  general  and  comprehensive  terms  of  the  agree- 
ment will  be  noted,  ^*any  land  ....  which  I  own";  thereby 
making,  if  valid,  a  possible  bar  to  any  other  railroad  company 
obtaining  a  right  on  Buniham's  land.  Suppose  that  Mr.  Burn- 
ham  had,  notwithstanding  his  agreement  with  Mr.  Morse,  con- 
veyed to  the  Qranite  company  the  same  land  that  it  located 
upon,  then,  under  the  law  as  to  our  registry  system,  it  would 
hold  the  land  as  against  this  agreement.  Why  should  ther» 
be  any  distinction  between  its  right  under  a  location  made 
pursuant  to  the  statute  and  a  purchase?  It  is  argued  that  if 
the  Qranite  company  had  no  notice  of  the  agreement,  it  was 
not  thereby  injured.  How  can  that  be  said,  when  that  com* 
pany  have  made  these  preliminary  examinations  and  surveys 
upon  Mr.  Burnham's  land,  and  caused  the  same  to  be  recorded, 
and  shaped  their  whole  line  in  that  vicinity  with  reference  to 
crossing  his  land  in  the  place  selected?  This  was  all  done, 
and  the  expense  incurred,  in  reliance  upon  the  records  show- 
ing the  true  title.  We  think  that  when  a  ridlroad  company 
has  completed  its  preliminary  examinations  and  surveys,  and 
selected  its  location  between  the  terminal  points,  and  is  ready 
to  have  the  same  recorded,  as  the  statute  provides,  it  may 
have  the  record  made  in  the  same  reliance  upon  the  land  rec- 
ords as  to  title  that  would  pertain  to  it  or  any  other  person 
who  should  buy  the  land. 

The  next  question  arises  under  the  claim  of  the  Barre  com- 
pany  to  build  its  road  across  the  side-tracks  of  the  Montpelier 
and  White  River  company,  in  the  granite-yard,  so  called.  The 
findings  of  the  commissioners  are  conclusive  against  this  claim, 
unless  that  company  has  the  same  right  to  run  through  the 
yards  of  the  stone  dealers  as  it  would  have  if  the  three  spar 
roads,  which  the  Montpelier  and  White  River  Railroad  Com- 
pany have  built  from  its  main  line  to  the  derricks  and  sbed5 
of  the  several  dealers  in  granite,  were  not  there. 

There  are  no  express  provisions  in  the  charter  of  this  cooh 


Oct  1888.]       Railroad  Co.  v.  Railboad  Co.  888 

IMuiy,  or  in  the  general  railroad  statutes,  granting  the  right  to 
extend  side-tracks  from  the  main  line  onto  the  lands  ad- 
joining the  surveyed  limits  of  the  road  as  located,  except  such 
right  as  impliedly  exists  under  section  3368,  Revised  Laws. 

That  section  reads:  *'No  land  without  the  limits  of  its  road 
shall  be  taken  by  a  railroad  corporation  for  the  requisite  and 
convenient  accommodation  of  its  road  without  permission  of 
the  owner  thereof,  unless  the  commissioners,  on  the  application 
of  the  corporation,  and  after  twelve  days'  notice  to  the  owner, 
first  prescribe  the  limits  within  which  such  land  shall  be 
taken." 

The  three  side-tracks  which  the  Barre  company  desire  to 
cross  were  built  several  years  ago,  under  an  arrangement  be- 
tween the  railroad  company  and  the  granite  dealers  that  the 
latter  were  to  do  the  filling  and  grading,  and  the  railroad  com- 
pany was  to  furnish  and  lay  the  ties  and  iron.  This  arrange- 
ment was  not  in  writing,  and  the  railroad  company  has  no 
title  to  the  land  by  deed  or  by  the  exercise  of  eminent  domain. 
The  title  was  and  has  remained  in  the  granite  dealers,  for 
whose  convenience,  together  with  that  of  the  railroad  com- 
pany, these  spurs  were  built.  They  have  been  used  as  de> 
signed  ever  since.  The  yard  in  which  the  granite-sheds  are 
located,  and  on  which  these  side-tracks  are  built,  lies  adjoin- 
ing next  west  of  the  railroad  and  depot  at  Barre,  which  was 
the  terminus  of  the  railroad.  The  report  states  that  these 
side-tracks  were  there  built  as  they  seemed  to  be  required. 

It  appears  that  this  railroad,  as  a  whole,  was  built  with  ref- 
erence, in  large  measure,  to  the  granite  industry  in  Barre.  It 
is  plain  that,  to  meet  the  demands  of  that  industry,  extensive 
yard-room  at  or  near  the  station  and  heavy  machinery  was 
required.  The  railroad  company  could  have  taken  whatever 
land  was  necessary  for  depot  accommodations,  having  refer- 
ence to  the  nature  of  its  business  as  there  existing:  Sec. 
3357.  The  necessity  of  extending  the  railroad  grounds  and 
erecting  a  derrick  and  other  facilities  for  this  business  was 
obviated  by  the  above  arrangement  with  the  granite  dealers. 
The  question  whether  a  railroad  can,  under  our  statutes,  and 
without  express  grant,  build  side-tracks  or  spurs  as  they  please 
to  neighboring  manufacturing  or  mining  establishments,  is  not 
here  involved.  This  is  a  case  where  parties  located  them- 
selves by  the  railroad  near  the  depot,  and  obtained  the  best 
service  of  the  railroad  by  having  side-tracks  run  onto  their 
own  premises,  instead  of  other  land,  or  elsewhere. 
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In  Bangor  etc,  R.  R.  Co.  ▼.  Smith,  47  Me.  46,  the  court  sayt: 
^  We  have  no  doubt  that  a  railroad  corporation  may  lay  nde- 
tiacks  for  the  purpoee  of  facilitating  its  bueinefls  operations, 
or  to  meet  its  necessities,  over  any  land  which  it  may  pur- 
chase and  own  in  fee,  or  oyer  which  it  may  obtain  the  legal 
consent  of  the  owner  to  lay  a  track,  if  no  public  interest  or 
private  right  is  affected/' 

These  side-tracks  were  not  mere  private  ways  outside  of  flie 
principal  road.  They  connected  with  it,  and  were  used  as  a 
part  of  it,  and  the  people  who  had  occasion  for  the  transporta- 
tion of  the  granite  product  and  other  material  to  and  from 
these  sheds,  over  those  spurs,  were  interested  in  them.  The 
public,  as  the  term  is  used  in  law  in  such  connections,  enjoyed 
a  beneficial  use  of  these  roads.  It  was  lately  held  by  this 
oourt,  in  Brock  v.  Town  of  Bamet,  67  Vt  172,  that  a  way  laid 
out  for  one  individual's  convenience  was  yet  a  public  way. 
8o  in  Sherman  v.  Buiek,  82  Cal.  241, 91  Am.  Dec.  577,  it  was 
held  that  roads  leading  from  the  main  roads  to  the  farms  of 
individuals  are  of  public  concern.  They  are  open  to  eveiy 
one  having  occasion  to  use  them,  and  are  therefore  publia 
The  business  of  these  granite  dealers  was  with  the  public  in  a 
large  sense. 

We  do  not  put  this  point  upon  any  general  right  of  the  Mont- 
pelier  and  White  River  Railroad  Company  to  build  side-tracks 
to  manufacturing  establishments  outside  its  location,  across 
land  of  parties  objecting,  whatever  that  right  may  be,  but  upon 
the  ground  that  this  company  only  obtained,  by  contract  with 
the  adjoining  owners,  who  were  its  customers,  that  which  was 
required  for  the  convenient  accommodation  of  the  road,  as 
contemplated  in  section  3358,  to  the  great  advantage  of  all 
concerned,  without  infringing  any  public  interest  or  private 
right  It  was,  in  substance,  a  more  convenient  equivalent  of 
a  necessary  enlargement  of  depot  accommodations. 

We  therefore  hold,  upon  the  facts  now  appearing,  that  these 
tracks  became  a  part  of  the  railroad,  conferring  the  same  rights 
upon  the  company,  and  imposing  the  same  obligations,  as  the 
main  line. 

It  is  urged  that  this  is  not  so,  because  the  license  to  the  rail- 
road company  by  the  land-owners  is  revocable.  Suppose  it  is, 
which  we  do  not  decide  because  the  question  is  not  raised  by 
the  case,  no  revocation  having  been  attempted,  we  still  think 
that  is  no  test  of  existing  right  Suppose  the  main  line  had 
been  built  across  some  farm  by  the  license  of  the  owner,  which 
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lie  could  rcfokc,  but  ocvcr  had  revoked,  woold  that  piece  of 
the  Foad  atand  any  different,  as  against  the  claim  of  another 
railroad  companj,  from  what  the  other  parts  of  the  road 
would  stand?  A  license,  though  revocable,  is  as  good,  as 
mgainat  a  third  partj,  as  though  not  revocable  until  it  is  re* 
woked:  2  Woods  on  Railway  Law,  sec  211,  p.  608,  and  case 
cited. 

The  right  of  the  court  to  prohibit  the  Barre  company  from 
crossing  these  side-tracks  is  not  denied,  if  they  stand  the  same 
in  legal  right  as  the  main  line. 

The  law,  as  we  hold  it,  and  the  facts  reported,  place  an  ab- 
solute bar  to  the  crossing  of  these  side-tracks  leading  to  the 
granite-sheds  by  the  Barre  railroad.  As  to  the  other  crossing 
by  the  Barre  company,  no  question  is  made  but  that  the  com- 
pany is  entitled  to  cross  at  the  point  marked  on  the  map  or 
plans  on  file. 

The  remaining  question  arises  on  the  claim  of  the  Barre 
company  to  take  860  feet  in  length  of  the  land  of  the  Mont- 
peUer  and  White  River  company,  for  the  purposes  of  its 
track. 

It  appears  that  this  would  be  a  convenience  to  the  Barre 
company,  but  it  is  not  necessary  to  it 

The  law  is  well  settled,  and  has  been  applied  in-  a  great 
variety  of  cases,  that  land  already  legally  appropriated  to  a 
public  use  is  not  to  be  afterwards  taken  for  a  like  use,  unless 
the  intention  of  the  legislature  that  it  should  be  so  taken  has 
been  manifested  in  express  terms,  or  by  necessary  implica- 
tion: Boiton  eU.  R.  R.  Co.  v.  LoweU  etc.  R.  R,  Co.^  124  Mass. 
868;  Pierce  on  Railroads,  166,  note  4. 

The  commissioners  have  not  reported  any  facts  showing  a 
necessity  for  the  Barre  company  to  lay  its  track  upon  the 
land  of  the  Montpelier  and  White  River  company.  The  only 
suggestion  in  argum«)t  is,  that  it  would  enable  the  former 
company  to  avoid  a  sharp  curve,  in  the  event  that  it  is  al- 
lowed to  build  its  road  as  it  has  proposed,  through  the  yard 
of  the  granite  dealers.  The  proposition  of  law  involved  is  so 
well  established,  and  the  facts  reported  fall  so  far  short  of  the 
requirements  in  order  to  grant  the  relief  sought,  that  more 
extended  discussion  of  the  point  is  not  warranted. 
This  disposes  of  the  questions  argued. 
An  order  was  filed  pursuant  to  the  above  views  covering  the 
pointe  diseussed,  and  others  not  disputed. 
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Kaiukoam.  —At  to  the  righte  «C  a  pnUio  eorpontioa  in  tii«  ytupwif  «( 
•nothw  poblio  tHWffflrttiiHi,  ^^^  throiiffli  ffMwI^imwtfffn  Qttdtr  tti6  psw  cf 
•miiMBt  donMin:  Note  to  Appml</8karm  Rff  Odi,  9  Am.  dk  Ropu  IS7-147s 
^jqMo/  ^^PUidmrgk  Jmmeikm  B.  R.  Oo..  122  Pa.  8t  5]  1;  9  Am.  Si.  Hep.  128; 
TaUdo  etcir^OKr.  DetnU  tte.  J7.  &  Ox.  02  Mich.  564;  4  Am.  St.  B«p. 
875;  #Wtoii  r.  iftriliMy  Trm^.  Ox,  86  Kj.  640;  7  Am.  St  Rep.  619;  Ortmi 
BofUk  HclLAOxr.  Oramd  Rafid$  €k.R.a.  09^96  Midi.  265;  24  Am. 
Rep.  545,  end  aeto;  AuCem  &  &  Ob.  ▼.  ^oiloii  eC&  &  A  Odw,  111  Man. 
125;  15  Am.  Rep.  18;  BaUmon  €te.  Tmmfikt  Ox  ▼.  Unkm  ITf  Ok,  8S  Md. 
224;  6  Am.  Rep.  887. 

RAiLmaAWi ^ Runnnrg  Dokazm;  ^One  railway  eompaay  oaimol^  willMit 
ezpreai  itatatory  aathority.  aoqniie  for  iti  own  nee  pri^ertj  alveadjr  aa* 
q[aired  by  anottier  railway  oompaay:  AiaendHa  eC&  B^f  Ox  ▼.  AfemamJiiB 
MX  B.R.OX,  75  Va.  780;  40  Am.  Rep.  743,  and  note.  The  dominiim  eC  a 
railway  oempany  ef?«r  iti  right  ol  way  and  other  property  is  aa  ozelttBiTe  at 
that  ol  any  owner  orer  hie  own  property:  FUiier  ▼.  Oeorgia  ML  B,  d:  B.  Ox, 
81  Ga.  461;  12  Am.  St  Rep.  828;  TVty  €te.B.B.CxY,  Patter,  4St  Vk  «5; 
1  Am.  Rep.  885}  B^ekulm'  atx  B.  B.  Ox  w.  Nfm  Fev*  ttx  ML  JL  Ox^  118 
N*T.  128L 


St.  Johhsbury  and  Lakb  Ghamplain  Bailboad 

Company  v.  WiLLARa 

ril  VsaMoar,  ISA.] 

|tA wjMfcAiM  ^  TB»wfc wi.  AnniMo  VBOM  PuLMirmro  MonoAai»  vior  Lavii 
orn  "Which  a  Railway  b  OovsTBuorso,  to  bi  FouoLoaBik  —  Where 
a  railroad  oompany  hae  oooetraoted  and  operated  ite  road  aeraoi  mort- 
gaged premieee  with  the  ooneent  of  the  perUee,  and  haa  been  made  aparty 
la  the  loredoenre  of  the  mortgage^  it  oannot^  in  an  aetioa  to  iwtnlirmn  the 
land  for  railroad  pnrpoeeBi  eet  up  an  adveree  title  toa  part  of  the  pi 
aoqnired  by  it  while  they  were  mortgaged,  ae  eneh  title  might  have 
litigated  in  the  foreoloenre  eoit 

RAXLBOAM^SKnriiiT  DoMAur  ^TusPAse.  —A  railroad  oompaay  wbieh 
entere  npon  lend  with  the  ooneent  of  the  owner  or  mortgagor,  and,  wilh- 
ent  objeotion  from  any  one^  oonetmote  and  operatee  ite  road  for  fifteen 
yeare  withont  aoqniring  title  to  the  land,  or  paying  Und  damagee,  er 
y>^iring  any  arrangement  in  reepect  thereto^  doee  not  thereby  oouetitnle 
iteelf  a  treepaeeer  ae  to  the  mortgegor  or  owner,  and  the  latter  ie  not  en- 
titled la  the  improremente  or  their  Taloe  aa  damagee^  bat  only  la  eetael 
oompeneatimi  for  the  land  taken. 

Pbtition  to  appoiDt  commigsionera  to  assess  land  damages 
far  railroad  purposes.  Jadgment  for  the  defendant  far  sixtj 
dollars,  and  he  exoepts. 

A.  J.  WiUard,  pro  fs. 

8.  0.  ShwUef,  for  the  petitioner. 

BowBLL,  J.  In  1869  Trudell  mortgages  to  Brown.  In 
1871,  the  mortgage  being  overdue,  but  the  mortgagor  being 
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•till  in  possesBion,  the  Essex  County  Railroad  Company,  by 
virtue  of  some  arrangement  with  the  mortgagor,  the  terms  of 
^rhich  do  not  appear,  and.  with  the  knowledge  of  the  mortga- 
gee, but,  as  far  as  appears,  without  any  agreement  with  him, 
enters  upon  the  land  in  question,  and  surveys,  locates,  and 
constructs  its  railroad  across  the  same,  and  puts  it  in  opera- 
tion.    In  1864  Hovey  is  in  adverse  possession  of  three  and 
one  quarter  acres  of  the  five  and  one  quarter  acres  in  ques- 
tion, parcel  of  the  mortgaged  premises,  and  continues  in  such 
possession  until  he  thereby  acquires  title  thereto,  which  title 
he  conveys  to  the  Essex  County  Railroad  Company;  all  which 
18   after  the  execution  of  the  mortgage,  and  before  the  St. 
Johnsbury  and  Lake  Champlain  company  succeeds  to  the 
rights,  title,  and  privileges  of  the  Essex  County  company,  on 
July  1, 1880,  and  goes  into  the  possession  and  operation  of  the 
road«    In  1888,  the  defendant  becomes  the  owner  of  the  mort- 
gage, and  forecloses  it  against  the  mortgagor  and  the  St 
Johnsbury  and  Lake  Champlain  company,  and  obtains  a  final 
decree  in  December,  1884,  and  is  put  into  possession  in  Feb- 
ruary, 1886,  by  virtue  of  a  writ  of  possession,  whereupon  the 
St.  Johnsbury  and  Lake  Champlain  company  brings  this  peti- 
tion to  condemn  the  land. 

No  question  is  made  in  argument  as  to  the  validity  of  the 
original  mortgage  in  respect  to  the  three  and  one  quarter 
acres,  on  the  ground  that  at  the  time  of  the  execution  of  the 
mortgage  they  were  in  the  adverse  possession  of  Hovey,  but 
the  question  of  the  defendant's  right  to  damages  therefor  is 
left  to  stand  upon  the  effect  of  the  decree  irrespective  of  that 
consideration;  and  the  question  is,  Does  that  decree,  excluding 
that  consideration,  estop  the  petitioner  from  now  setting  up 
the  title  acquired  from  Hovey  f  The  petitioner  does  not  really 
claim  that  it  does  not.  It  certainly  does  if  the  validity  of 
that  title  could  have  been  litigated  in  the  foreclosure  suit. 
And  it  could  have  been;  for  as  the  original  validity  of  the 
mortgage  as  to  this  land  is  not  questioned,  the  case  stands  in 
this  behalf,  and  perhaps  would  stand  any  way,  like  the  ordi- 
nary case  of  a  title  acquired  after  the  execution  of  a  mortgage 
that  extinguishes  the  mortgage  lien,  and  such  title  may  be  the 
subject  of  adjudication  in  a  suit  to  foreclose:  Wikon  ▼.  Jami' 
son,  86  Minn.  69;  1  Am.  Bt  Rep.  635,  with  note. 
The  remaining  question  relates  to  the  amount  of  damages. 
The  defendant  claims  that  inasmuch  as  his  decree  beoamc 
abedate,  it  waa  effective  to  give  him  the  title  to  the  carfu$  of 
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the  railroad  itself,  and  that  in  this  proceeding  he  is  entitled  t» 
its  value  as  damages,  as  well  as  to  the  value  of  the  land  taken 
for  its  oonstruotion.  He  also  claims  that  the  Bssex  Conntj 
company  was  a  trespasser  when  it  entered  and  ocmstmeted  its 
road,  and  invokes  the  doctrine  of  the  common  law,  that  atmo- 
tures  placed  upon  land  by  a  trespasser  inure  to  the  benefit  of 
the  owner  of  the  land. 

But  the  company  was  not  a  trespasser  as  to  either  the  mort* 
gagor  or  the  mortgagee.  Not  as  to  the  mortgagor;  for  he  con- 
sented to  the  entry  and  construction  of  the  road.  Not  as  to 
the  mortgagee;  for  as  to  third  persons,  a  mortgagor  in  posses- 
sion is  regarded  as  the  owner,  and  the  mortgagee  as  having 
only  a  lien  or  security:  Cooper  v.  Cole^  28  Vt.  185. 

The  effect  of  the  decree  of  foreclosure  was  to  cut  off  the 
right  of  redemption,  and  thereby  convert  deiendani's  eondi- 
tional  title  into  an  absolute  title;  but  in  other  respects  the 
rights  of  the  parties  were  left  to  be  determined  by  the  deed: 
Carpenter  v.  WiUard,  88  Vt  9. 

Hence,  as  far  as  defendant's  title  is  concerned,  the  ease 
stands  as  it  would  had  the  mortgage  been  an  absolute  deed 
when  it  was  given,  with  the  mortgagor's  consent  to  entry  and 
construction  effective  to  shield  the  company  from  being  a  ties* 
passer  as  to  any  one. 

It  comes  to  this,  then.  A  railroad  company,  instead  of  ex* 
ercising  its  right  of  condemning  land  for  its  road,  enters  upon 
it  by  consent  of  the  owner  and  constructs  its  road,  bat  never 
acquires  title  nor  pays  for  the  land  damages,  nor  makes  any 
agreement  in  respect  thereto,  and  with  matters  standing  thos^ 
operates  its  road  for  more  than  fifteen  years  without  objectioii 
by  any  one,  and  now  for  the  first  time  institutes  proceedings  to 
have  the  land  condemned  to  public  use. 

In  the*  circumstances  it  is  clear  that  the  owner  ia  net  en- 
titled to  the  improvements,  and  cannot  have  their  value  as 
damages.  He  has  no  claim  in  justice  to  have  expenditures  far 
such  a  purpose  inure  to  his  benefit.  He  is  entitled  to  be  paid 
the  damage  he  has  sustained,  and  nothing  more.  The  maximt 
Quiequid  plawUUur  ecloj  eolo  eedet^  does  not  apply.  That 
maxim  has  always  had  exceptions,  and  they  increase  with  the 
ever-varying  necessities  and  exigencies  of  society. 

The  improvements  in  question  were  made  for  a  public  ass 
by  one  lawfnlly  in  possession,  with  the  right  to  condemn  to  such 
use  at  any  time;  and  herein  lies  the  distinction  between  this 
and  Friee  v.  Weehawkeu  Ferry  Co.,  81  N.  J.  Sq.  31,  reUed 
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upon  by  the  defendant  In  that  case  the  company  bad  no 
rifCl^t  to  take  the  land  on  compensation,  and  the  court  said 
that  therefore  the  maxim  above  referred  to  applied,  but  Baid  it 
does  not  apply  when  the  right  to  take  exists:  North  Hwitcn 
JS.  M.  Co.  y.  Boaraemj  28  Id.  464;  Justice  v.  Nesqy^honing  Voir 
ley  R.R.  Co,^  87  Pa.  St  28;  and  J&nu  v.  New  Orieana  and  Sdma 
B.  It.  Co.,  70  Ala.  227. 

Judgment  reversed,  and  judgment  for  the  defendant  for 
$125,  and  interest  thereon  from  July  1, 1880,  the  time  when 
the  petitioner  took  possession. 


KnomL  —  FoBMXB  Adjupioatioii. — Judgmenti  are  oondiuive  between 
the  parties,  not  only  ol  each  matters  as  were  in  fact  determined  in  the  pro. 
eeeding,  but  of  erery  hct  which  the  parties  might  have  litigated  as  incident 
to  or  easenttally  conneeted  with  the  sabject-matter  of  the  litigation:  Dmver 
CttJT  «te.  Ca  ▼.  Jiiddaingk,  12  OoL  484;  13  Am.  St  Rep.  2SA,  and  note;  note 
to  OcmU  T.  Stembmy,  15  Id.  142. 

TBEBPAflsSBa.  —  (hie  entering  upon  land  in  good  faith  and  belieTing  he 
luM  title  thereto  is  not  a  trespasser.  He  is  entitled  under  snob  cironmstanoes 
to  bis  improvements:  MiatMppi  eie^B.  B.  Q^r.  Demntff,  42  Miss.  665;  2 
/^■ft-  Rep.  soe.  Right  to  dig  ore  from  another's  land  by  anthority  of  a  license 
H^ax  the  owner  exempts  one  from  an  aotion  of  trespass,  so  long  as  the  license 
liiiot  revoked:  Riddlt  v.  Brwm.  20  Ala.  412;  66  Am.  Deo.  202.  Plea  that 
aa  entiy  was  under  lioense  from  the  real  owner  is  a  good  defense  to  an  ao- 
tion of  trespass  for  breaking  a  eloee  and  carrying  away  grain:  Bomt  t. 
QmmUt,  4  Blaokf.  266;  60  Am.  Dea  666.  Where  a  licensor  soee  in  treq^ass, 
tk(»  liooneee  may  always  justify  under  the  license  by  speeially  pleading  its 
Holeto ArififtT.  Ar%  16 U.  604. 


Bbdfibld  V.  Glbabov. 

[Cl  YSBMOn.  230.] 

CtamU0i9»PABOL  XTn>mi(ni  to  Vabt.^ Parol evidenoe la  admlnible  to 
to  show  that^  at  tlie  time  of  the  execution  of  a  written  eontraat»  a  parol 
agreement  was  enteied  hito  by  the  partiee  and  made  a  part  of  it 

gy^ifin    PBAfOBMAim  WKTB    PaSOL   VaRIATIOK  WITBOUT    CaOSS-BILL.  — 

Where  speeifie  performance  of  a  written  agreement  is  demanded,  and 
parol  evidenoe  is  admitted  to  prove  a  oontemporaneous  oral  agreement 
eUeged  in  the  answer,  and  varying  the  written  contract^  the  court  may 
decree  epedfle  performance  of  the  contract  with  the  parol  variation, 
vpca  the  allffgatiff"*  in  the  answer,  without  requiring  a  crcss-bilL 

BVB»!t  BMBT  to  Ck>KPB]V8ATI0N  fOB  CUMIHa   BUSIMISa  AITIE   D188O- 

y^rva. A  partner  oUiming  compensation  for  personal  servieee,  and 

for  'sV^t  the  businees  after  dissolution  of  tlie  partnership,  must  show 
ttiat  he  performed  a  greater  amount  of  labor  thMt  his  partner^  to  enable 
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OiiNnniAiror->BwKr  or  Oo-TniAirr  to  OoHPuraAnoii. — A 

not  entitled  to  oompenntum  for  hit  aerrioeB  in  meimging  or  tiklBg 
of  the  ooB&mea  property,  ezoept  ea  the  result  of  en  ezpreee  er  tim^ 
implied  agreement  to  that  effBot  between  the  pertiee. 


Bill  for  spedfio  performance,  alleging  that  plaintiff  and 
defendant  were  the  owners  as  tenants  in  common  of  certain 
premises  known  as  Riverside;  that  upon  a  certain  day  a  writ- 
ten agreement  was  entered  into  l>y  the  parties,  whereby  plain- 
tiff agreed  to  sell  to  defendant  his  interest  in  such  property 
for  a  stipulated  sum  to  be  paid  in  certain  ways;  that  plaintiff 
had  always  been  ready  and  willing  to  perform  his  part  of  the 
agreement,  while  defendant  had  at  all  times  refused  to  per- 
form his  part  thereofl  The  defendant  answered,  and  admitted 
the  execution  of  the  agreement,  but  alleged  that  he  and  plain* 
tiff  had  been  partners,  and  that,  at  the  time  of  the  ezecutioii 
of  the  agreement^  such  partnership  was  unsettled  between 
them;  that  upon  its  settiement,  a  large  sum  would  be  doe 
defendant,  and  that  it  was  agreed  at  the  time,  and  as  a  part 
of  the  written  agreement,  that  such  sum  should  be  applud 
upon  such  written  contract;  that  the  partnership  was  dissolved 
at  a  certain  time,  and  that  soon  thereafter  the  plaintiff  aban- 
doned the  premises,  and  that  defendant  remained  in  posses- 
sion and  managed  the  property  ever  since.  Parol  evidence 
substantiating  the  allegations  in  the  answer  was  received,  over 
the  objection  of  plaintiff.  Defendant  presented  foor  items 
against  plaintiff,  which  are  set  out  and  explained  in  the  opin- 
ion.   The  bill  was  dismissed,  and  the  plaintiff  appeala. 

/.  A.  Wing  and  W.  W.  HeaUm,  and  J.  W.  Lueia^toi  the  plain- 
tiff and  appellant 

Hard  and  Cuthmon,  for  the  defendant 

Tar,  J.  1.  The  authorities  in  this  state— Taybr  t.  00- 
man,  26  Vt  411,  and  Adarm  v.  SmUie,  60  Id.  1— justified  the 
ruling  of  the  master  in  admitting  the  parol  testimony  offered 
by  the  defendant  to  show  that,  at  the  time  of  the  execution  of 
the  written  contract,  it  was  agreed  by  parol  that,  upon  a  set- 
tlement of  their  accounts,  the  balance  due  the  defendant 
should  be  applied  upon  the  purchase  price  of  the  Riverside 
property. 

2.  The  orator  insists  that  if  parol  evidence  was  pit>perly 
admitted  the  defendant  cannot  have  relief  without  a  cross-billt 
and  that,  even  under  a  cross-bill,  partnership  claims  cannot  be 
set  off  against  the  price  of  the  Riverside  property.    This  is  a 
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it  lor  the  speoifio  performance  of  a  written  contraet;  the  de- 
fevMlant  sets  up  in  his  answer  a  verbal  stipulation  entered  into 
at  tbe  time  of  the  ezecntion  of  the  contract,  and  as  a  part  of 
it»     The  case,  in  respect  of  the  objection  named,  comes  clearly 
within  the  rule  stated  hj  Pomeroy  in  his  work  on  equity 
jarisprudence,  section  860,  vis.:  ''If  tbe  plaintiff  alleges  a 
written  agreement,  and  demands  its  specific  performance,  and 
the  defendant  sets  up  in  his  answer  a  verbal  provision  or  stip- 
ulation, or  variation  omitted  by  mistake,  surprise,  or  fraud, 
and  submits  to  an  enforcement  of  the  contract  as  thus  varied, 
and  clearly  proves  by  parol  evidence  that  the  written  contract, 
modified  or  varied  in  the  manner  alleged  by  him,  constitutes 
the   original  and  true  agreement  made  by  the  parties,  the 
coart  may  not  only  reject  the  plaintiff's  version,  but  may 
adopt  that  of  the  defendant,  and  may  decree  a  specific  per- 
fbrmance  of  the  agreement  with  the  parol  variation,  upon  the 
more  allegations  of  the  answer,  without  requiring  a  cross-bill." 
It  is  nothing  but  the  enforcement  of  a  single  contract,  and 
npon  principle  a  cross-bill  would  be  unnecessary  and  out  of 
place. 

3«  Several  questions  arise  upon  the  master's  report  in  refer- 
ence to  certain  charges  of  the  defendant  for  personal  services 
in  caring  for  the  property  owned  by  him  and   the  orator 
jointly,  and  closing  up  their   partnership   business.     The 
defendant  charged  five  hundred  dollars  for  his  services  in 
settling  up  the  partnership  business,  rendered  after  the  dis- 
solution.    The  master  reports  that  there  was  not  sufficient 
evidence  as  to  the  amount  of  labor  performed  by  him  in  excess 
of  the  orator's  to  enable  him  to  make  any  finding  on  this 
item.    If  he  performed  no  more  labor  than  tbe  orator  did  in 
the  same  matter,  he  is  not  entitled  to  any  allowance.     He 
fails  to  show  that  f&ct,  and  the  item  was  properly  disallowed. 
4.  As  to  the  items  of  five  hundred  dollars  for  services  in 
building  Riverside,  two  hundred  dollars  for  the  care  of  it  after 
its  construction,  and  supervising  alterations  in  it,  and  one 
hundred  dollars  for  services  in  collecting  the  Brigham  notes, 
it  is  neoessary  to  consider  the  relations  of  the  parties  in  re- 
spect to  this  property.    It  was  not  strictly  partnership  prop- 
erty in  respect  to  which  their  partnership  had  been  dissolved. 
Their  copartnership  embraced  simply  the  practice  of  the  law, 
and  ceased  before  Riverside  was  built,  and  the  Brigham  notes 
were  purohased  as  an  investment,  whether  with  partnership 
funds  or  not  does  not  appear;  but  neither  the  ownership  of 
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th«  BiToridA  nor  the  BrighAm  notes  were  within  the  soope  of 
the  partnership  business;  thej  were  joint  owners,  tenants  in 
oommon  of  the  property,  and  their  right  to  charge  each  other 
for  their  personal  sendees  in  the  care  of  their  joint  property 
must  be  goyemed  by  the  well-known  rules  applicable  in  such 
oases.    Freeman  on  Cotenancy,  section  260,  states  the  rule  as 
follows:  ^Compensation  for  his  services  in  managing  or  tak- 
ing care  of  the  property  is  never  awarded  to  a  oo-tenant, 
except  as  a  result  of  a  direct  agreement  to  that  effect,  or 
unless,  from  all  the  drcumstances  of  the  case,  the  court  is 
satisfied  of  the  existence  of  a  mutual  understanding  between 
the  parties  that  the  services  rendered  by  one  should  be  paid 
for  by  the  others.    In  this  respect,  the  law  of  co-tenancy  is 
like  that  of  partnership.    A  partner  in  taking  care  of  and 
managing  the  property  of  the  concern  is  performing  no  mare 
than  his  duty,  and  is  therefore  entitled  to  no  compensatiim 
from  his  partners.''    And  the  exception  to  this  rule  is  whers 
one  co-tenant  performs  services  which  neither  the  law  nor  his 
partnership  obligations  nor  the  relation  of  co-tenancy  imposed 
upon  him:  F%iUer  v.  FMer,  28  Fla.  286;  Lewis  v.  Jfo/ett,  11 
m.  892;  Levi  v.  Kerriekf  18  Iowa,  844;  and  see  numerous 
cases  cited  in  Freeman  on  Cotenancy,  sec.  260.    These  items 
should  not  be  governed  by  the  law  relating  to  the  services 
performed  by  a  partner  after  the  dissolution  of  a  firm.    Ap- 
plying the  rule  above  stated  to  the  items  under  consideration, 
it  is  clear  that  the  defendant  should  be  allowed  the  item  far 
superintending  the  construction  of  Riverside.    It  waa  agreed 
that  he  should  perform  the  services,  and  that  the  orator 
should  do  what  was  right  about  it;  it  must  have  been  the  mu- 
tual understanding  of  the  parties  that  the  defendant  should  be 
paid,  and  the  master  properly  allowed  the  item.    It  is  equally 
as  clear  that  the  items  for  the  care  of  Riverside  and  the 
Brigham  notes  should    be  disallowed.     The  orator   never 
agreed  to  pay  for  the  services,  and  the  defendant  performed 
none  except  such  as  were  required  of  him  as  a  co-tenant;  ren- 
dered none  except  such  as  were  imposed  upon  him  by  law; 
such  as  renting  the  property,  looking  after  the  repairs,  collect- 
ing the  rents,  notes,  and  other  like  duties. 

6.  The  orator  never  paid  the  item  of  fifty  dollars  charged 
by  him  for  expenses,  on  the  occasion  of  an  interview  with 
Smith  Ely  in  the  city  of  New  York.  The  master  properly 
disallowed  it 

No  other  questions  are  insisted  upon  by  the  parties.    Ths 
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toTi  therefore,  is  entitled  to  a  decree  that,  upon  payment 
by  the  defendant  of  the  snm  of  11,669.97,  with  interest  since 
tbe  second  Toesdaj  in  September,  1886,  within  such  time  as 
may  be  fixed  by  the  chancellor,  the  orator  shall  convey  to 
the  defendant,  firee  from  encnmbrance,  an  undivided  half  of 
the  Riverside  property,  described  in  the  bill,  and  in  default 
of  such  payment,  the  orator  to  have  a  decree  according  to  the 
prayer  of  the  bilL 

Decree  reversed,  and  cause  remanded,  with  mandate. 

PiUML  TnmiOHT  to  Yakt  Oohtraois.  —  Ai  to  when  oral  eyidnoo  out 
!»•  admitUd  of  ooatomporanooiiit  agreements  made  when  a  oootraet  was  ro- 
dnood  to  writing:  Koto  to  SuUkan  r.  Ltar,  11  Am.  St,  Rep.  894;  note  to 
Appeal  ^fOorwwaU  elBL  ilL  Jt  Cb.,  11  Id.  S9S;  SM;  noto  to  Pabner  v.  Worrell; 
ppw  711^  714. 

PAvmssRiP.  —  A  farTiring  partner  ia  not  ordinarily  entitled  to  compen- 
for  lua  aarvToea  in  winding  np  the  affidra  of  the  partnership:  Noto  to 
SAieldM  ▼.  FtOkr.  06  Am.  Dea  801|  Brwm  v.  MeFarland,  41  Pa.  St.  129;  SO 
Am.  Deo.  506;  Barrp  r.  J<me$,  11  Heisk.  206;  27  Am.  Rep.  742.  But  in 
AoMmsH  ▼.  Bbmrnotu,  146  Maaa.  167,  4  Am.  St.  Rep.  299,  it  was  held  that  a 
■Mvifiag  partoer  waa  entitled  to  oompensation  for  his  skill  and  serrieea  oat 
4rf  the  profito  earned  bj  hia  daeaased  partner's  capital,  whioh  he  oontinnea  to 
one  in  the  business^  with  oonsent  of  all  the  heirs,  in  good  faith,  and  with  dna 
regKtd  to  the  intareato  of  all  ooncomed. 

Co-miAiroT.  —  AmmnpiU  cannot  be  maintained  by  one  tenant  against  hIa 
«»*taDteto  to  reootw  for  aenrieaa  rendered  by  him  with  respeet  to  the  oom- 
■Boa  proper^}  Hawfltos  t.  Ornkm,  26  Md.  686}  92  Am.  Deo.  7X4. 


GoMMBBOiAL  TTnion  Tblbqraph  Gompany  t;.  Nbw 
Englakd  Tblbphonb  and  Tbleqraph  Company. 

fai  yBBMOMT,  241.] 

TaLtraomu  OomrAMim  amm  Oommov  Oarxikbs  or  Spxsob  worn  Hm,  and 
bound  to  aarra  all  persona  and  corporations  alike,  npon  their  tender  of 
aqnal  pay  for  aqnal  aanace^  and  compliance  with  the  company's  reascm* 
able  mlea  and  regnlations,  notwithstanding  an  agreement  between  them 
and  the  patentee  and  licensor  that  the  nse  of  the  telephone  ia  to  be  ra- 
atrioted  to  a  portion  of  the  public 

OnnmAor  BwrKiuruio  Vat  ov  TsLSPHora  Vom.  —  A  contract  between  the 
patentee  and  licensor  of  the  telephone  and  telephone  oompaniea  restiiet- 
iBg  the  nse  thereof  to  oartain  portions  of  the  public  is  Toid. 

Fbtition  in  mandamui  upon  an  agreed  statement  of  faotSi 

IFSiofi  and  HaU^  for  the  relator* 

WaU$  and  WaU$^  for  the  defendant 

Ttubb,  J.    This  ease  was  heard  on  the  bill,  answeri  and  aa 
agreed  statement  of  facts. 
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The  relator  and  the  defendant  are  corporations  charteied 
and  existing  under  the  laws  of  the  state  of  New  York.  The 
former,  as  a  telegraph  oompany  since  January,  1887,  and  the 
latter,  as  a  telephone  oompany  sinoe  January,  1886,  ha^e  been 
doing  business  in  this  state  in  compliance  with  its  laws,  with 
offices  in  the  town  of  Rutland.  The  defendant,  for  certain 
fixed  and  uniform  prices,  had  placed  its  telephones  in  public 
and  private  buildings  and  places  of  business  in  said  town, 
and  connected  them  with  its  central  office.  It  had  also  con- 
nected the  Western  Union  Telegraph  Company  with  its  cen- 
tral office,  so  that  the  latter  company  and  its  patrons,  at  the 
date  of  this  petition,  enjoyed  all  the  privileges  and  profits  to 
be  derived  from  such  connection.  In  February,  1888,  the 
relator  requested  the  defendant  to  place  a  telephone  in  its 
office  in  Rutland,  and  connect  the  same  with  its  central  office, 
and  to  grant  to  the  relator  and  its  patrons  the  privileges  ac- 
corded to  others,  tendered  to  the  defendant  payment  for  such 
use  and  service,  and  offered  to  comply  with  all  reasonable 
rules  and  regulations  of  the  defendant  company.  The  latter 
refused  this  request,  for  the  reasons  stated  in  its  answer,  and 
specifically  set  forth  in  the  exhibits  A  and  B,  except  on  the 
conditions  mentioned  in  exhibit  B. 

The  defendant  is  the  licensee,  by  contract  A,  of  the  Ameri- 
can Bell  Telephone  Company,  a  corporation  created  by  and 
existing  under  the  laws  of  Massachusetts.  It  is  provided  Id 
said  contract  that  no  office  or  line  of  the  defendant  can  le 
connected  with  any  telegraph-wire  except  by  lines  of  the 
licensor  or  parties  specially  designated  by  it  for  this  purpose, 
and  that  no  telegraph  company,  unless  specially  permitted  by 
the  licensor,  can  be  a  subscriber  of  the  defendant,  and  so  en- 
titied  to  the  use  of  its  telephone;  that  the  licensor,  in  and 
by  said  contract,  reserved  to  itself  the  exclurave  right  to  build 
and  to  have  built  all  lines  connecting  the  various  offices  of  the 
defendant  with  telegraph  offices,  and  the  right  to  operate  such 
connecting  lines,  and  further  reserved  the  titie  and  ownerFbip 
of  all  lines  which  should  be  built  connecting  the  offices  of  said 
company  with  telegraph  offices. 

The  contract  further  provides  that  in  case  of  violation  bj 
the  defendant  of  any  of  its  terms  and  conditions,  such  vida- 
tion  shall,  in  the  election  of  the  licensor,  after  certain  pre- 
scribed notice,  work  a  forfeiture  of  all  its  rights  under  tbe 
eontracti  and  subject  the  defendant  to  other  serious  loss  and 
damage.    The  defendant  claims  in  the  answer  that  it  is  legaHj 
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prerented  and  restrained  from  connecting  any  of  its  offices 
with  any  telq;raph  company's  office,  and  from  allowing  any 
telegraph  company  to  become  one  of  its  subscribers,  except  by 
and  with  the  special  permission  of  the  American  Bell  Tele- 
irfione  Company,  its  licensor,  and  that  such  permission,  in 
this  case,  has  not  been  given. 

Said  exhibit  B  contains  the  restriction  that ''  they  are  not 
to  be  used  for  any  toll  or  consideration  to  be  paid  by  any  per- 
Bon  other  than  the  subscriber,  nor  for  furnishing  any  part  of 
the  work  of  collecting,  transmitting,  or  delivering  any  message 
in  respect  of  which  any  toll  or  consideration  has  been  or  is  to 
be  paid  to  any  party  other  than  the  exchange,  nor  for  trans- 
mitting market  quotations  or  news  for  sale,  publication,  or 
distribution,  nor  for  calling  messengers,  except  from  the  cen- 
tral office,  nor  for  performing  any  other  service  in  competition 
with  service  which  the  exchange  may  undertake  to  perform/' 

The  Western  Union  Telegraph  Company's  office  in  Rutland, 
by  an  arrangement  with  the  respondent  and  the  American 
Bell  Telephone  Company,  is  furnished  with  a  telephone,  and 
connected  with  the  central  telephone  and  connecting  lines,  for 
the  purpose  of  transmitting  and  delivering  telegraph  messages 
from  the  subscribers  and  other  customers  of  the  exchange  at 
Rutland  to  the  Western  Union  Telegraph  Company,  and  trans- 
mitting messages  from  the  latter  company  to  such  subscribers 
and  customers  for  the  consideration  of  two  cents  for  each  mes- 
sage so  delivered  by  telephone.  The  Western  Union  Telegraph 
Company  pays  the  respondent  two  cents  for  each  message,  and 
the  American  Bell  Telephone  Company  fifteen  per  cent  on  all 
the  tolls  received  for  transmitting  such  messages  over  the  lines  . 
of  said  Western  Union  Telegraph  Company,  of  which  fifteen 
per  cent  the  respondent  is  to  receive  fifty  per  cent. 

The  relator  claims  that  the  defendant,  having  come  into  this 
state,  and  established  a  telephone  system  under  our  laws, 
erected  its  lines  and  a  central  office  in  Rutland,  has  become  a 
public  servant,  a  common  carrier  of  speech  for  hire,  and  is  bound 
to  serve  all  persons  and  corporations  alike  upon  their  tender 
of  equal  pay  for  equal  service,  and  a  compliance  with  the  de- 
fendant's rules  and  regulations.  On  the  other  hand,  the  de- 
fendant claims  that  its  powers  are  restricted  by  the  terms  of 
its  license;  that  its  licensor,  being  the  exclusive  owner  of  its 
patents  and  property,  had  a  right  to  grant  to  the  defendant 
such  limited  use  thereof  as  it  pleased.  The  question  here  pre 
sented  is  not  a  new  one.    Counsel  for  the  respective  parties 
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lutve,  with  great  diligence  and  fairness,  brooght  togeOMf  ia 
iheir  brieft  all  the  decided  cases  in  this  country  thiat  can  fhnnr 
light  on  the  subject. 

The  principle  contended  for  by  the  relator  has  freqnenttj 
been  applied  to  railroads  and  other  carriers  of  persona  and 
freight  It  was  held  in  Bennett  y.  DtUten,  10  N.  H.  481,  that 
the  proprietors  of  a  stage-coach,  who  hold  themselyes  ontat 
common  carriers  of  passengers,  are  bound  to  receive  all  who 
require  a  passage,  so  long  as  they  have  room,  and  there  is  no 
legal  excuse  for  a  refusal,  and  it  is  not  a  lawful  excnae  thai 
they  run  their  coach  in  connection  with  another  coach  which 
extends  the  line  to  a  certain  place,  and  have  agreed  with  the 
proprietor  of  such  other  coach  not  to  receive  passengers  who 
come  from  that  place  on  certain  days,  unless  they  oome  in  bis 
coach. 

In  the  case  of  New  Eng.  Exp.  Co.  r.  Maine  CenL  JZ.  iZ.  Co., 
67  He.  188,  2  Am.  Rep.  81,  the  defendant  let  to  the  Bastem 
Express  Company,  for  four  years,  the  exclusiye  use  of  a  cer- 
tain separate  apartment  in  a  car  attached  to  each  of  its  pas- 
senger trains  for  the  purpose  of  transporting  the  express 
company's  messenger  and  merchandise,  and  agreed  that  it 
would  not,  during  the  continuance  of  such  contract,  let  any 
space  in  any  car  on  its  passenger  trains  to  any  other  express 
carrier,  and  the  defendant,  before  the  expiration  of  such  con- 
tract, but  after  reasonable  notice,  refused  to  receive  upon  any 
terms  from  the  New  England  Express  Company  such  pack- 
ages as  are  usually  carried  by  express  companies  to  be  trans- 
ported by  its  passenger  trains.  It  was  held  that  *' common  csr- 
riers  are  bound  to  carry  indifferently,  within  the  usual  range  of 
their  business,  for  a  reasonable  compensation,  all  freight  offered 
and  all  passengers  who  may  apply.  For  similar  equal  services 
they  are  entitled  to  the  same  compensation.  All  applying  have 
an  equal  right  to  be  transported,  or  to  have  their  freight  trans- 
ported, in  the  order  of  their  application The  very  defini- 
tion of  a  common  carrier  excludes  the  idea  of  the  right  to  grant 
monopolies  or  to  give  special  and  unequal  preferences.  Itimplies 
indifference  as  to  whom  they  may  serve,  and  an  equal  readi- 
ness to  serve  all  who  may  apply They  cannot,  having 

the  means  of  transporting  all,  select  from  those  who  may  ap- 
ply some  whom  they  will,  and  reject  others  whom  they  can, 
but  will  not,  carry.  They  cannot  rightfully  confer  a  monopdy 
upon  individuals  or  corporations."  See  also  Sandfard  t.  CaJU^ 
unsaa  E.B.Oo^2i  Pa.  St  878;  64  Am.  Dec.  667. 
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In  the  case  of  Southern  Exp.  Co.  v.  Memphis  etc,  R  B.  Co>f 
8  Fed.  Rep.  799,  the  complainant,  an  express  company,  had 
been  for  many  years  engaged  in  carrying  on  an  express  busi- 
ness over  the  defendant's  railroad.     No  written  contract  was 
ever  entered  into  between  the  parties,  but  the  business  was 
carried  on  without  objection,  and  upon  terms  mutually  satis- 
factory, until  some  time  in  the  year  1880,  when  the  defendant 
adserted  its  own  right  to  transact  all  the  express  business  upon 
its  line,  and  attempted  to  eject  the  complainant  therefrom. 
Upon  the  application  of  complainant,  a  temporary  injunction 
was  granted,  and  upon  a  motion  to  dissolve  the  same,  McCrary, 
J.y  said  that  it  was  the  duty  of  the  defendant,  as  a  public  ser- 
vant, to  receive  and  carry  goods  for  all  persons  alike,  without 
injurious  discrimination  as  to  rates  or  terms;   that  railroad 
companies  must  carry  express  packages  and  the  messenger  in 
charge  of  them  for  all  express  companies  that  apply,  on  the 
same  terms,  unless  excused  by  the  fact  that  so  many  apply  it 
is  impossible  to  accommodate  all. 

The  same  was  held  in  Samuel  v.  Louisville  &  N.  R.  R.  Co.^ 
31  Fed.  Rep.  57,  were  defendant  discriminated  against  one  of 
two  rival  lines  of  steamboats  by  charging  it  fifty  cents  a  hun- 
dred more  for  freight  than  the  other.     Also,  where  a  railroad 
company  has  established  commutation  rates  for  a  particular 
locality  and  sold  commutation  tickets  thereat  to  the  public, 
the  refusal  of  such  a  ticket  to  a  particular  individual,  under 
the  same  circumstances  and  upon  the  same  conditions  as  such 
tickets  are  sold  to  the  rest  of  the  public,  is  an  unjust  discrimi- 
nation against  him,  and  a  violation  of  the  principles  of  equality 
which  the  company  is  bound  to  observe  in  the  conduct  of  its 
business:  Atwater  v.  Del.y  LacL^  &  Wect  R,  R.  Co,,  4  East.  Rep. 
186.    In  McCoy  v.  C,  /.,  St.  L.,  *  C.  R.  R.  Co,,  22  Am.  Law  Reg. 
725,  13  Fed.  Rep.  3,  it  was  held  that  a  railroad  company  was 
bound  to  transport  over  its  road  and  deliver  to  all  stock-yards 
at  a  certain  point  reached  by  its  line  all  live-stock  consigned 
which  shippers  desired  to  consign  to  them,  upon  equal  terms, 
and  in  like  manner,  and  it  cannot  bind  itself  to  perform  this 
duty  for  one  to  the  exclusion  of  another  and  competing  yard; 
and  in  Hays  v.  Pa,  R.  R.  Co.,  22  Am.  Law  Reg.  39,  Ohio, 
1883,  it  was  held  that  a  railroad,  though  owned  by  a  corpora- 
tion, is,  in  a  qualified  sense,  a  public  highway,  constructed  for 
public  uses,  and  everybody  constituting  part  of  the  public,  for 
whose  benefit  it  was  authorized,  is  entitled  to  an  equal  and 
.  impartial  participation  in  the  use  of  the  facilities  it  is  capable 
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of  affording.    A  dUcriminatioti  in  the  rates  of  freight  between 
the  same  points  is  unreasonable  and  unjust. 

The  same  rule  has  been  applied  to  gas-light  companies. 
Where  a  citizen  has  made  all  necessary  preparations  to  re- 
ceive and  use  gas  in  his  store  or  residence  upon  the  line  of  a 
company's  pipes,  upon  his  compliance  with  the  reasonable 
terms  and  rules  of  the  company  the  latter  is  bound  to  furnish 
him  gas:  Shepard  v.  Milwaukee  Oas  Light  Co.^  6  Wis.  539; 
People  y.  Manhattan  Oaa  Light  Co,^  45  Barb.  137. 

A  case  more  directly  in  point  is  that  of  Friedman  t.  Gold 
and  Stock  Tel.  Co.,  32  Hun,  4,  where  a  suit  was  brought  to  re- 
strain the  removal  of  two  instruments  in  plaintiff's  place  of 
business.  It  was  held  that  th.e  defendant,  being  a  public  cor- 
poration, could  make  no  distinction  in  respect  to  persons  who 
wish  to  partake  of  the  privileges  which  it  was  created  to  fur- 
nish, but  owed  the  duty  impartially  to  grant  to  all,  who  com- 
plied with  its  rules,  the  privileges  furnished.  See  also  Smith 
V.  Gold  and  Stock  Tel.  Co.,  42  Id.  454,  which  was  a  suit 
brought  to  restrain  the  removal  of  "a  ticker,"  or  reporting 
instrument,  maintained  and  operated  by  the  defendant,  and 
from  doing  or  failing  to  do  any  act  which  would  in  any  way 
interfere  with  the  receipt  by  the  plaintiff  of  the  quotations  of 
the  New  York  Stock  Exchange.  The  court  in  commenting 
upon  the  obligations  of  corporations  to  the  public  said:  "These 
obligations  do  not  rest  on  contract,  but  on  the  ground  that 
when  one  is  engaged  in  a  business  public  in  its  nature,'he 
must,  if  public  policy  requires,  serve  the  public  impartially.'' 

The  case  of  State  ex  rel.  Am.  Union  Telegraph  Co.  y.  BeU 
Telephone  Co.  of  Mo.,  22  Alb.  L.  J.  363,  was  an  application  for 
mandamus  to  compel  the  defendant  to  connect  the  plaintiff's 
office  with  its  wires,  and  give  it  the  use  of  telephonic  facilities. 
The  defendant  contended  that  it  could  not  be  compelled  to  do 
so,  because  by  the  terms  of  its  license  from  the  patentee  of  the 
invention  it  was  forbidden  to  connect  with  any  telegraph 
office  or  permit  any  telegraph  company  to  become  one  of  its 
subscribers.  Thayer,  J.,  said:  "In  my  judgment,  this  clause 
of  the  contract  is  indefensible  when  called  in  question  by  any 
person  or  corporation  injuriously  affected  thereby.  In  so  far 
as  the  contract  between  the  respondent  and  the  patentee  com- 
nels  the  former  to  discriminate  against  one  class  of  its  would- 
be  customers,  and  to  deny  them  the  same  privileges  and  service 
which  it  accords  to  others,  the  contract  is  invalid.  It  is  not 
possible  to  admit  the  principle  that  a  railroad,  telegraph,  or 
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lephone  company  may  avoid  the  performance  of  any  part  of 
16  paramount  duty  they  owe  to  the  entire  public,  by  contraict 
^ligations  which  they  may  enter  into,  even  with  the  patentee 
'  an  invention." 

In  LouisviUe  Transfer  Co.  v.  American  District  Td.  Co.^  24 
lb.  L.  J.  283,  the  plaintiff  was  a  proprietor  of  public  om* 
ibuses  and  carriages,  and  the  defendant  was  a  telephone 
>mpany  and  also  proprietor  of  public  carriages.  Upon  an' 
pplication  by  plaintiff  for  an  injunction  to  restrain  the  de- 
indant  from  removing  its  telephone  from  the  plaintiff's  office, 
ad  from  refusing  to  transact  its  (plaintiff's)  telephone  busi- 
es, pursuant  to  contract,  the  defendant  insisted  that  a  mere 
ival  in  one  branch  of  its  business  could  not  force  it  to  afford 
;  facilities  which  it  had  provided  for  another  branch  of  its 
asiness.  The  court  said:  "The  real  contention  between 
lie  plaintiff  and  defendant  is  confined  to  their  carriage  and 
onp^  service,  the  defendant  insisting  that,  as  against  the 
laintiff,  a  rival  in  that  business,  it  has  the  right  to  a  monop- 
ly  in  the  use  of  its  own  telephone  methods  of  communicating 
nd  receiving  orders  for  coupes;  that  a  mere  rival  in  one 
■ranch  of  its  business  cannot  force  it  to  afford  it  the  facilities 
rhich  it  has  provided  for  another  branch  of  its  business; 
•  .  .  that  defendant  is  engaged  in  two  distinct  employments, 
"-one  in  operating  a  telephone  exchange,  and  the  other  in 
perating  a  carriage  or  coupe  service.  Plaintiff  and  defend- 
int  are  not  rivals  in  the  former  business,  and  as  to  that  part 
»f  defendant's  business,  it  occupies  the  same  position  toward 
he  plaintiff  that  it  does  toward  the  rest  of  the  public;  that 
lefeDdant  is  a  quasi  public  servant,  and,  as  such,  is  bound  to 
lerve  the  general  public,  including  plaintiff,  on  reasonable 
iorms,  with  impartiality;  that  defendant  is  governed  by  the 
mnciples  of  the  law  of  common  carrier."  In  Chesapeake  etc. 
Td.  Co.  T.  Baltimore  etc.  Tel.  Co.^  66  Md.  399,  59  Am.  Rep. 
167,  the  court,  holding  the  same  view,  said:  ''The  telegraph 
ind  telephone  are  important  instruments  of  commerce,  and 
their  service  as  such  has  become  indispensable  to  the  com- 
mercial public.  They  are  public  vehicles  of  intelligence,  and 
they  who  own  or  control  them  can  no  more  refuse  to  perform 
impartially  the  functions  that  they  have  assumed  to  discharge 
than  a  railway  company,  as  a  common  carrier,  can  rightfully 

^fase  to  perform  its  duty  to  the  public They  have  no 

power  to  discriminate,  and  while  offering  readily  to  serve  some 
refuse  to  serve  others." 
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A  recent  caee,  and  one  relied  upon  by  the  relator's  oonnsd, 
ia  that  of  the  Baltimore  etc.  Telegraph  Co.  v.  Bell  TeUpham 
Co.f  24  Am.  Law  Reg.  673,  which  arose  upon  a  state  of  bdi 
nearly  identical  with  those  in  the  case  at  bar.  Brewer,  J.,  in 
giving  the  opinion  of  the  court,  from  which  Treat,  J.,  dissented, 
said: — 

''Now,  the  question  is,  whether  the  court  can  compel  this 
defendant,  doing  the  telephone  business  of  this  city,  to  estab- 
lish communication  with  any  other  individual  or  company 
than  that  permitted  by  its  license  from  the  patentee.  I  be- 
lieve fully  in  the  sacredness  of  property;  but  I  think  all 
property  stands  upon  an  equal  basis,  whether  that  property 
consists  of  gold  dollars  in  your  pocket,  real  estate,  or  the 
ownership  of  a  patent.  There  is  no  peculiar  sanctity  ho▼e^ 
ing  over  or  attaching  to  the  ownership  of  a  patent.  It  is  sim- 
ply a  property  right  to  be  protected  as  such.  Starting  from 
that  as  a  basis,  while  every  property  owner  may  determine  fiir 
himself  to  what  he  will  devote  his  property,  yet  the  moment 
he  puts  that  property  into  what  I  may,  for  lack  of  a  better 
expression,  define  as  the  channels  of  commerce,  that  moment 
he  subjects  that  property  to  the  laws  which  control  comme^ 
x)ial  transactions 

''A  telephonic  system  is  simply  a  system  for  the  transmis- 
'sion  of  intelligence  and  news.  It  is,  perhaps,  in  a  limited 
sense,  and  yet  in  a  strict  sense,  a  common  carrier.  It  must 
be  equal  in  its  dealings  with  all.  It  may  not  say  to  the  law- 
jers  of  St.  Louis,  'My  license  is  to  establish  a  telephonic  sys- 
tem open  to  the  doctors  and  the  merchants,  but  shutting  out 
jou,  gentlemen  of  the  bar.'  The  moment  it  establishes  a  tele- 
phonic system  here,  it  is  bound  to  deal  equally  with  all  citi- 
zens in  every  department  of  business;  and  the  moment  it 
-opened  its  telephonic  system  to  one  telegraph  company,  that 
.moment  it  puts  itself  in  a  position  where  it  was  bound  to  open 
•its  system  to  any  other  telegraph  company  tendering  equal 
\pay  for  equal  service. 

"So  my  conclusion  is,  that,  notwithstanding  the  terms  of 
this  license,  which  seemed  to  inhibit  it  from  dealing  with  or 
giving  its  telephonic  privileges  to  any  other  telegraph  com- 
,pany  than  the  Western  Union,  the  moment  it  established  its 
telephonic  system  here,  that  moment  it  compelled  itself  to 
^respond  to  the  demands  of  any  telegraph  company  or  any  in- 
dividual in  the  city  tendering  to  it  equal  pay  for  equal  pri?!* 
4eges.    The  application  for  mandamus  will  be  sustained." 
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The  supreme  court  of  Nebraska  has  rendered  a  similar  de» 
ision  in  StaU  v.  Nebraska  Telephone  Co,,  17  Neb.  126;  62  Am. 
lep.  404.  The  same  question  was  before  the  supreme  court 
f  Pennsylvania  in  Bell  Telephone  Co.  v.  Commonwealth  of 
'Pennsylvania,  7  East.  Rep.  672,  which  contains  a  full  review^ 
►f  the  decided  cases,  and  in  which  the  same  doctrine  is  held- 
See  also  People  ex  rel.  Postal  Telegraph  Cable  Co.  v.  Hudson^ 
Siver  TeUgraph  Co.,  19  Abb.  N.  C.  466,  decided  in  1887. 

The  rule  of  law  recognized  in  the  foregoing  cases  does  not 

II  any  wise  conflict  with  section  4884  of  the  Revised  Statutes 

>f  the  United  States,  which  in  substance  provides  that  every 

[>atent  filiall  contain  a  grant  to  the  patentee,  his  heirs  or  as- 

.igns,  of  the  exclusive  right  to  make,  use,  and  vend  the  inven- 

I  ion  or  discovery  throughout  the  United  States,  nor  with  the 

itHnsion  of  the  United  States  supreme  court  in  Oayler  v.  Wil^ 

'/T,  51   U.  8.  478,  that  the  monopoly  of  making,  using,  and 

vending  an  invention  or  discovery,  created  by  this  statute,  is 

all  there  is  of  a  patent;  that  it  is  the  power  to  exclude  others. 

from  using  the  products  of  his  labor  without  his  consent  wbicb^ 

constitutes  the  whole  property  of  a  patentee.    It  is  true  that . 

the  owner  may  divide  his  right,  conveying  to  one  the  right  to** 

make,  to  another  the  right  to  use,  and  to  another  the  right  1^ 

vend;  that  he  may  limit  the  time  and  the  territory  within 

\rhich  the  subject  of  his  patent  may  be  used:  Adams  v.  Burke^ 

M  Id.  453;  MitcheU  v.  Hawley,  83  Id.  544;  Niche  v.  Kleirir^ 

hueter,  7  Off.  Gaz.  U.  8.  Pat.  Off.  1098;  OameweU  Fire  Alarm 

Telegraph  Co.  v.  Brooklyn,  14  Fed.  Rep.  255.    As  to  the  right 

of  the  owner  of  a  patent  to  limit  the  purpose  for  which  it 

may  be  used,  the  case  of  Pope  Manufacturing  Co.  v.  Owsleyy 

27   Id.  100,  is  in  point.    There  it  was  held  that  where  a 

license  does  not  purport  to  give  an  unlimited  right  to  the 

use  of  the  patent,  but  restricts  the  right  to  machines  of  certaii^ 

descriptions,  when  the  licensee  makes  machines  not  in  con-^ 

fortuity  to  his  license,  but  within  the  patent,  he  not  only  vio-^ 

lates  his  express  covenant  not  to  do  so,  but  violates  the  patent 

These  general  principles  of  law  are  specially  applicable  to 

patents  and  patented  articles  designed  for  private  use. 

The  case  most  relied  upon  by  the  defendant  is  American 
Rapid  Telegraph  Co,  v.  Connecticut  Telephone  Co.,  49  Conn. 
352,  44  Am.  Rep.  237,  in  which  the  facts  are  like  those  in  the 
case  at  bar.  After  stating  the  grounds  upon  which  the  appli* 
cation  for  mandamus  was  claimed,  which  were  the  same  as  in 
this  case,  Pardee,  J.,  said:  "  But  the  property  of  the  American 
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fBell  Telephone  Company  ie  absolute  and  exclusive;  it  cai 
'rent  or  sell  it  in  whole  or  in  part;  it  can  refuse  to  make  or ^ 
use,  or  to  allow  any  one  else  to  make  or  use,  the  telephone  de> 
scribed  in  it;  or  it  can  make  and  sell  one,  and  no  more,  and 
put  such  restrictions  as  it  pleases  upon  the  time,  place,  and 
manner  of  using  that;  and  it  was  the  privilege  of  the  Con- 
necticut Telephone  Company  to  purchase  from  it  even  the 
most  limited  right  to  use  one  or  more  of  its  instruments,  and 
lit  IS  not  within  the  power  of  the  court  either  to  enlarge  or  dis- 
•criminate  the  purchase.''  The  learned  judge  reasons  that  the 
rpoeition  of  the  defendant,  which,  by  its  contract  with  the  liceD- 
:sor,  has  only  a  limited  right  to  the  patent,  is  unlike  that  of 
;a  railroad  company  which  undertakes  to  put  limitations  upon 
the  use  of  property  absolutely  its  own.  But  if  this  is  correct 
!rea8oning,  it  follows  that  the  licensor  may  discriminate  be- 
tween different  classes  of  business  men,  and  indeed  between 
different  men  of  the  same  class. 

Patents  are  property,  and  the  right  to  sell  or  lease  them  is 
subject  to  the  same  restrictions  as  other  property.  The  pat- 
entee cannot  lease  them  for  any  use  that  contravenes  princi- 
ples of  public  policy.  If  he  leases  them  for  a  public  rather 
than  an  individual  use,  he  thereby  gives  the  use  to  the  wbola 
public.  In  this  case,  the  American  Bell  Telephone  Compaoj 
ini{>;ht  have  licensed  its  patent  to  the  defendant  so  the  latter 
alone  could  have  used  it;  but  when  it  went  beyond  this,  and 
licensed  the  defendant  to  use  it  for  the  public,  it  in  fact  licensed 
it  for  all  who  desired  its  use  and  offered  compliance  with  rea- 
eofi.ible  conditions. 

The  license,  with  the  restrictive  clause  therein,  cannot  be 
regarded  as  the  measure  of  the  defendant's  duty  to  the  public. 
On  grounds  of  public  policy,  which  controls  all  public  carriers, 
that  clause  in  the  contract  in  question  is  held  void,  so  that 
the  license  stands  precisely  as  if  the  restrictive  clause  wero 
not  contained  in  it. 

In  the  view  of  the  case  which  we  have  taken,  it  seems  nn- 
necessary  to  make  the  Bell  Telephone  Company  a  party  to 
tlie«e  proceedings. 

it  is  therefore  ordered  that  a  peremptory  mandamtu  in  the 
usual  form  issued  out  of  this  court,  .under  the  hand  and  seal 
of  the  clerk  thereof,  to  the  said  defendant,  the  New  England 
Telephone  and  Telegraph  Company,  commanding  and  reqoi^ 
ing  it,  on  payment  to  it  by  the  relator,  the  Commercial  Unioo 
Telegraph  Company,  of  its  usual  and  proper  charges,  and  on 
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compliance  with  its  proper  rules  and  regulations,  to  place  one 
of  its  telephone  instruments,  with  the  usual  and  proper  wires 
and  connections,  in  the  relator's  office  in  Rutland  aforesaid, 
and  to  connect  the  same  with  its  central  office  in  said  Rutland 
in  such  a  manner  that  the  relator,  its  patrons,  and  other  per- 
sons wishing  to  transact  business  with  the  relator,  may  have 
ihe  same  benefits  and  privileges  to  be  derived  therefrom  that 
are  accorded  to  others  who  have  and  use  the  defendant's  tele- 
phones. 

Telephones.  —Telephone  Companies  abb  Ooiofov  Cabbibbs  of  Kbwb^ 
and,  as  sach,  subject  to  regulations  requiring  them  to  oondnot  their  business 
in  a  way  conduoiye  to  the  welfare  and  good  of  the  general  public:  CerUrai 
Union  TeL  Co.  t.  FcUley,  118  Ind.  104;  10  Am.  St.  Rep.  IH  •^  extended 
note  on  the  "  law  of  the  telephone  "  128-136. 


Pbabody  v.  Landon. 

r^l  Ybbxont,  818.] 

Chattel  MoBraAOE  —  Poweb  of  Sale.  —  A  chattel  mortgage^  duly  re- 
corded, declaring  that  the  mortgagor  may  remain  in  possession,  and  sell 
the  mortgaged  property  as  opportunity  presents,  the  property  as  sold  to 
be  replaced  with  other  of  like  kind  and  of  sufficient  value  to  keep  the 
security  of  the  mortgagee  good,  but  not  providing  that  the  avails  of 
sales  shall  be  accounted  for  by  the  mortgagor,  is  prima  facU  valid  as 
against  an  attaching  creditor  of  the  mortgagor. 

Chattel  Mortoagb  —  Power  of  Sale  —  Aiteb-acquibbd  Pbopebtt.  —  A 
recorded  chattel  mortgage  providing  that  the  mortgagor  may  sell  the 
mortgaged  property  from  time  to  time,  replacing  that  sold  with  other  of 
like  kind  and  value,  the  substituted  property  to  be  subject  to  the  terms 
of  the  mortgage,  is  valid,  and  where  the  mortgagee  takes  possession  with 
the  consent  of  the  mortgagor,  he  can  hold  the  property,  original  and 
substituted,  as  against  a  subsequent  attaching  creditor  of  the  mortgagor. 

TftovEB  for  goods.  Judgment  pro  forma  for  defendant 
Plaintiff  excepts. 

J.  C.  Baker,  for  the  plaintiff. 

Charles  H.  Joyce,  for  the  d:efendani 

Ross,  J.  This  is  an  action  in  favor  of  the  plaintiff,  as  as- 
eignee  of  Lee  S.  Houghton,  against  the  defendant,  to  recover 
the  avails  of  goods  sold  under  a  mortgage  of  personal  prop- 
erty given  by  Houghton  to  the  defendant.  From  the  agreed 
statement  of  facts,  it  appears  that,  June  1, 1885,  the  defendant 
sold  to  Houghton  a  stock  of  goods,  and  took  Houghton's  four 
notes  in  payment  to  the  amount  of  four  thousand  dollars,  pay- 
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able  in  two,  three,  four,  and  five  years  from  date,  secured  hy 
a  mortgage  on  the  stock  of  goods  sold.     Hoaghton  also  rented 
the  defendant's  store  in  which  to  carry  on  the  bosinees.     The 
mortgage  describes  the  property  conveyed  as:  ''All  the  stock 
of  boots,  shoes,  rubbers,  slippers,  and  other  stock  of  like  de* 
scription  now  on  hand  in  the  store,  .  •  •  •  and  all  stock  of  a 
like  kind  hereafter  purchased  and  placed  in  said  store  by  me, 
and  I  hereby  agree  to  make  such  further  purchases,  and  keep 
said  stock  good  to  the  amount  of  four  thousand  dollars  from 
the  receipts  and  avails  of  the  sale  of  said  stock  hereafter  pur- 
chased in  the  usual  course  of  business.     And  I  agree  to  keep 
said  stock  insured  for  the  benefit  of  said  grantee  to  the  extent 
of  his  interest  therein."    There  is  a  further  stipulation  that  if 
said  Houghton  should  fail  to  keep  the  said  stock  up  to  or  in- 
sured for  the  required  amount,  the  defendant  might  cause  all 
the  property  to  be  sold  as  prescribed  in  the  mortgage.     Hough- 
ton went  on  selling  from  the  stock  purchased,  with  the  knowl- 
edge and  consent  of  the  defendant,  and  continued  to  make 
new  purchases,  so  as  to  keep  the  stock  up  to  the  required 
amount,  making  some  of  the  purchases  for  cash,  and  some  on 
credit,  until  December  1, 1887.    In  the  mean  time  he  had  paid 
one  year's  interest  on  the  notes,  and  one  hundred  and  thirty 
dollars  of  the  principal.     One  of  Houghton's  creditors,  hav- 
ing a  claim  against  him  for  about  fifteen  hundred  dollars, 
sued  out  a  writ  of  attachment  against  him,  and  placed  it  in 
the  hands  of  the  sheriff  for  service.     Before  this  last  was  done, 
on  the  same  day,  without  any  knowledge  of  this  creditor's 
action,  so  far  as  is  shown,  the  defendant  placed  his  mort- 
gage in  the  hands  of  a  deputy  sheriff,  with  instructions  to  take 
possession  of  the  stock  of  goods   then  on  hand,   and    sell 
the  same  under  the  terms  of  the  mortgage  agreeably  to  law. 
The  deputy  sheriff  at  once  took  peaceable  possession  of  the 
stock  of  goods,  by  the  leave  and  with  the  consent  of  Hough- 
ton, and  sold  the  goods  according  to  the  provisions  of  the 
mortgage,  and  of  the  statute.     December  3,  1887,  a  petition 
in  insolvency  was  filed  against  Houghton,  which  passed  into 
judgment  December  14,  1887,  and  the  plaintiff  was  duly  ap- 
pointed the  assignee  of  his  estate  in  insolvency,  and  demanded 
the  goods  which,  the  deputy  sheriff  had  token  possession  of. 
On  invoicing  the  goods,  it  was  ascertained  that  over  one  third 
of  the  goods  were  of  the  stock  at  the  date  of  the  mortgage,  and 
that  the  others  had  been  purchased  after  the  mortgage  was 
given,  partly  for  cash,  but  mostly  on  credit.     It  did  not  ap- 
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pear  how  many  of  the  goods  were  purchased  for  cash*  The 
goods  did  not  sell  for  enough,  after  deducting  the  expenses  of 
the  sale,  to  pay  the  mortgage  debt  due  the  defendant.  Until 
1878  a  mortgage  of  personal  property  was  not  provided  for  by 
the  statute  law  of  the  state.  The  present  law  was  then  passed 
authorizing  the  mortgage  of  all  such  property.  This  law  pro- 
vides that  such  mortgage  shall  not  be  valid  against  any  person 
except  the  mortgagee  and  his  representatives,  unless  posses- 
sion of  the  property  is  delivered  to  and  retained  by  the  mort- 
gagee, or  the  mortgage  is  recorded  as  therein  provided  by 
Revised  Laws,  section  1966.  Each  party  to  the  mortgage  is 
required  to  make  oath  that  the  debt  specified  is  a  just  debt, 
and  owing  from  the  mortgagor  to  the  mortgagee,  and  that  the 
mortgage  is  given  to  secure  the  payment  of  the  debt,  and  for 
no  other  purpose:  Sec.  1967.  The  statute  has  provisions 
for  recording  and  for  foreclosing  all  such  mortgages.  There  is 
no  claim  made  that  the  mortgage  was  given  for  any  other  than 
the  honest  purpose  of  securing  payment  of  the  debt  incurred 
by  Houghton  in  purchasing  the  original  stock  of  goods  of  the 
defendant.  From  the  language  of  section  1966,  it  is  apparent 
that  it  is  the  intention  of  the  legislature  to  make  the  record  of 
the  mortgage,  as  there  required,  a  substitute  for  taking  and 
retaining  possession  of  the  goods  conveyed  by  the  mortgage. 
The  statute  contains  well-guarded  provisions  against  the  re- 
moval of  the  goods  from  the  state,  and  against  their  sale  by 
the  mortgagor,  except  by  the  consent  of  the  mortgagee  in  writ- 
ing indorsed  upon  the  mortgage  or  its  record.  There  is  in 
this  mortgage  no  express  authority  given  by  the  mortgagee  to 
the  mortgagor  to  sell  the  mortgaged  goods,  but  the  mortgage 
contains  an  express  provision  against  the  pledge,  sale,  or  mort- 
gage of  any  of  the  goods  mortgaged,  without  the  consent  in 
writing  of  the  holder  indorsed  thereon.  That  the  mortgagor 
shall  not  sell  without  such  consent  in  writing  of  the  holder  of 
the  mortgage  indorsed  thereon  is  in  accordance  with  the  pro- 
visions of  the  law:  Revised  Laws,  sec.  1972.  While  the 
statute  does  not  in  terms  declare  that  the  mortgagee  may,  in 
the  manner  specified,  consent  to  the  sale  of  the  mortgaged 
goods,  or  to  some  part  thereof,  and  still  hold  his  mortgage 
upon  the  unsold  goods,  such  authority  is  fairly  implied  from 
the  section  last  cited.  It  would  be  nugatory  to  provide  for  a 
sale  with  the  written  consent  of  the  holder  of  the  mortgage,  if 
the  giving  of  such  consent  discharged,  ipso  facto^  the  mortgage, 
or  rendered  it  invalid  in  the  hands  of  the  holder.    The  mort- 
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gage  wafl  duly  recorded,  and  the  deputy  sheriff  proceeded  daly 
in  the  sale  of  the  goods.  By  the  stipulation  of  the  parties  it 
is  agreed  that  the  court  shall  determine  their  rights  in  accord* 
ance  with  law,  regardless  of  the  form  of  action  and  pleadings. 

On  this  state  of  facts,  and  of  the  statute  law  governiog  the 
execution  of  mortgages  of  personal  property,  the  plaintiff  makes 
several  oontentions. 

1.  He  contends  that  the  consent  of  the  defendant  to  the  sale 
of  the  .goods  by  Houghton,  without  accounting  to  him  for  the 
avails  of  the  sale,  whether  that  consent  is  contained  in  the 
tuortgage,  by  express  terms  or  by  implication,  or  was  given  by 
indorsement  upon  the  mortgage  in  writing,  or  its  record,  as 
provided  by  the  statute,  rendered  the  mortgage,  per  se^  fraudu- 
lent and  void.  In  support  of  this  contention  he  cites  cases 
from  several  of  the  states,  and  one  from  the  United  States  su- 
preme court.  All  the  cases  so  cited,  and  many  more,  with  a 
general  review  of  the  law  and  decisions  of  courts  of  final  resort, 
with  the  reasons  in  support  of  and  against  such  contention, 
may  be  found  in  Pierce's  work  on  mortgages  of  merchandise, 
published  in  1884,  and  in  Jones  on  Chattel  Mortgages,  second 
edition.  The  decisions  in  this  country  are  quite  numerous 
and  conflicting.  It  would  be  needless  to  review  the  decisions 
after  the  careful  and  exhaustive  work  of  these  eminent  law- 
writers.  The  most  that  we  shall  attempt  will  be  to  state  briefly 
the  results  arrived  at  by  each,  and,  as  the  question  is  for  the 
first  time  presented  to  the  consideration  of  this  court,  the  rea- 
«on8  for  the  decision  we  have  arrived  at. 

Mr.  Pierce  claims  that  the  balance  of  authority  in  both  state 
and  national  courts,  as  well  as  of  reason  and  principle,  is  in 
favor  of  holding  such  mortgages  fraudulent  per  se^  and  void. 
The  foundation  for  this  holding  is  found  by  the  writer,  and  by 
the  decisions  adopting  and  enforcing  it,  in  Ttoyne^s  Case^Z  Coke, 
80.  In  that  now  celebrated  case.  Pierce  was  indebted  to  Twyne 
in  four  hundred  pounds,  and  to  C.  in  two  hundred  pounds. 
«C.  commenced  an  action  op  his  debt.  Pending  this  action, 
Pierce,  who  was  possessed  of  goods  and  chattels  to  the  value 
of  three  hundred  pounds,  in  secret  made  a  deed  of  all  his  goods 
and  chattels  to  Twyne,  in  satisfaction  of  his  debt,  and  yet  con- 
itinued  in  possession  of  the  same,  sold  some  of  them,  and 
marked  the  sheep  with  his  own  name.  The  deed  to  Twyne 
was  held  void,  notwithstanding  it  was  made  for  full  consid- 
eration. The  decision  is  based  on  the  six  resolutions  promul- 
gated by  the  court:  1.  That  the  deed  had  the  marks  of  fraud. 
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in  that  it  was  general,  not  excepting  apparel,  or  anything  of 
neceHsity;  2.  The  donor  continued  in  possession;  8.  It  was 
made  in  secret;  4.  It  was  made  pending  the  suit;  6.  There 
was  a  trust  between  the  parties,  for  the  donor  was  in  posses- 
eion,  and  used  them ;  6.  It  was  contained  in  the  deed  that  it 
was  an  honest  and  true  transaction, — an  unusual  statement  Co 
be  inserted. 

The  court  conclude,  for  these  six  reasons,  that  the  deed  wos 
fraudulent  and  void. 

It  is  apparent  that  too  much  prominence  has  been  given  by 
certain  courts  to  some  one  of  these  reasons  as  the  controlling 
element  of  fraud  in  the  sale  or  conveyance  of  personal  profH 
erty.  It  has  been  and  is  still  held  by  this  court  that  against 
attachment  creditors,  or  bona  fide  purchasers,  for  value  paid, 
without  notice,  a  sale  of  personal  property,  unaccompanied  by 
delivery  and  change  of  possession,  is  only  valid  between  the 
parties;  that  to  allow  the  vendor  to  retain  possession  gives 
him  a  false  credit,  and  renders  the  sale  invalid  when  attacked 
by  an  attaching  creditor,  or  a  bona  fide  purchaser,  for  value 
paid,  as  against  public  policy.  This  doctrine  has  been  drawn 
from  that  decision  in  only  a  few  of  the  jurisdictions  which 
have  adopted  its  principles.  The  great  majority  of  courts  of 
final  resort  which  adopt  the  principles  of  that  decision  hold 
that  the  retention  of  possession  is  only  evidence  bearing  on 
the  question  whether  the  sale  is  fraudulent  and  void;  that  in- 
asmuch as  possession  usually  accompanies  the  ownership  of 
this  class  of  property,  such  possession  is  prima  facie  evidence 
of  such  ownership,  and  if  the  property  is  found  in  the  posses- 
sion of  a  debtor,  the  creditor  or  purchaser  without  notice  to 
the  contrary  has  a  right  to  assume  that  the  debtor  or  vendor 
owns  the  property,  and  so  the  purchaser  who  has  left  such 
property  in  the  possession  of  the, vendor  takes  upon  himself 
the  burden  to  rebut  this  presumption  of  ownership.  Because 
of  the  extreme  view  of  this  court  in  regard  to  the  effect  of  the 
want  of  a  change  of  possession,  Mr.  Pierce  is  inclined  to  count 
this  state  as  favoring  his  views  in  regard  to  the  effect  of  the 
Twyne  case  upon  the  validity  of  mortgages  of  personal  prop- 
erty, when  the  possession  is  retained  by  the  mortgagee,  and 
the  mortgagor  has  given  him  the  power  to  sell  the  mortgaged 
property,  either  in  the  mortgage  or  otherwise.  He  admits  that 
the  retention  of  possession  of  the  property  is  only  evidence 
of  fraud  in  the  mortgage,  in  that  it  furnished  a  convenient 
opportunity  f<Nr  the  mortgagor  to  use  the  property  for  his  own 
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benefit     But  thiB  writer  insists  that  when,  besides  posses- 
sion of  the  property  in   the  mortgagor,  power  is  conferred 
upon  hira  by  the  terms  of  the  mortgage,  or  otherwise,  to  sell 
the  property  in  his  own  name,  and  not  as  the  agent,  and  on 
account  of  the  mortgage,  the  mortgage  is  fraudulent  per  ««, 
and  void;  and  that  it  is  the  duty  of  the  court  to  declare  it  void. 
He,  with  much  reason  and  citation  of  authorities,  contends  that 
the  determinative  element  of  fraud  contained  in  the  six  resolu- 
tions in  Twyne^B  Caae^  supra,  was  vesting  the  proper  title  to  the 
property  in  Twyne,  while  the  possession  and  beneficial  use  of 
the  property  remained  in  its  debtor;  that  the  covering  of  the 
title  by  Twyne,  through  the  deed,  while  the  beneficial  use  of 
the  property  and  the  avails  to  be  derived  from  its  sale  by  the 
agreement,  though  secret,  belonged  to  the  debtor,  made  the 
transaction  fraudulent  per  $e,  or  such  that  it  would  necessarily 
hinder  and  delay  creditors  in  the  collection  of  their  debts; 
that  such  conveyances  are  necessarily  vicious  and  againjst 
public  policy.    There  is  much  force  in  this  contention  if  the 
power  of  the  sale  is  general,  or  such  that  the  mortgagor  may 
both  sell  and  use  for  his  own  benefit  the  whole  property  cov- 
ered by  the  mortgage  by  a  single  transaction.     Mr.  Jones 
admits  as  much,  but  contends  that  the  power  of  sale  from  a 
stock  of  goods,  in  the  usual  course  of  business,  under  an  ex- 
press stipulation  to  maintain  the  stock  at  a  fixed  value  or 
more,  does  not  authorize  a  sale  of  the  whole  stock  by  a  single 
transaction,  and  that  a  deed  accompanied  with  such  a  power 
is  not  per  se  fraudulent,  and  the  court  have  no  right  to  pro- 
nounce it  fraudulent     We  think  there  is  much  force  in  this 
contention  by  Mr.  Jones.    The  power  of  sale,  in  such  a  case, 
is  limited  by  the  stipulation  to  keep  the  stock  of  fixed  value. 
Both  these  writers  admit  that  most  of  the  statutes  authorizing 
mortgages  of  chattels  make  the  record  equivalent  to  a  change 
and  retention  of  possession  by  the  mortgagee.    The  record  of 
the  mortgage  gives  publicity  to  the  transaction,  and  furnishes 
a  place  where  all  dealers  with  the  mortgagor  may  learn  its 
exact  terms  and   provisions,  and  is  constructive  notice  to 
them,  at  least  of  its  terms  and  provisions.     If  they  trust  him 
thereafter,  legally,  they  do  it  understandingly.    If  such  mortr 
gages,  with  such  a  power  of  sale,  contain,  in  some  sense,  a 
trust  beneficial  to  the  mortgagor,  the  record  legally  removes 
its  secrecy.     Such  mortgages,  if  accompanied  with  a  power  of 
sale  of  all  the  property  by  a  single  transaction  by  the  mortga- 
gor, without  accountability  to  the  mortgagee  for  the  avails,  are 
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not  always  nugatory  in  the  sense  that  they  furnish  no  security 
for  the  payment  of  the  mortgagee's  debt.  While  the  mort- 
gagee has  to  trust  largely  to  the  honesty  and  good  faith  of  the 
mortgagor  in  such  a  case,  he  does  not  always  trust  in  vain; 
neither  is  such  a  mortgage  always  or  generally  the  result  of 
a  fraudulent  intent  between  the  parties.  For  this  reason,  Mr. 
Jones  contends  that,  to  avoid  such  mortgages,  the  fraudulent 
intent  should  always  be  established  as  a  fact,  and  that  the 
mortgage  and  its  conditions,  or  the  power  of  sale  conferred 
aliunde^  are  to  be  considered  in  determining  the  intent  of  the 
parties.  In  most  of  the  jurisdictions  where  this  question  has 
been  passed  upon,  it  is  held  that  such  a  mortgage,  with  such 
a  general  power  of  sale,  is  valid,  if  the  mortgagor  is  required 
by  the  terms  of  the  mortgage  to  account  to  the  mortgagee  for 
the  avails  of  the  sale.  It  is  to  be  observed  that  the  mortgagee, 
in  such  a  case,  places  the  avails  of  the  sale  wholly  within  the 
power  of  the  mortgagor,  and  must  trust  him,  to  a  greater  or 
less  extent,  to  pay  them  over  on  the  debt  secured.  Yet,  with 
the  general  power  of  sale,  the  parties,  when  the  mortgage  is 
made  honestly,  intend  the  property  conditionally  conveyed 
as  security  for  the  payment  of  the  debt,  and  use  it  for  that 
purpose.  There  is  no  question  in  regard  to  the  validity  of 
such  mortgages  between  the  parties.  It  is  contended  that 
they  should  not  be  held  fraudulent  per  se^  and  void,  because 
such  mortgages  fCirnish  a  convenient  opportunity  to  cover  the 
property  away  from  the  other  creditors  for  the  benefit  of  the 
mortgagor,  when  they  may  be  honestly  intended  and  used 
to  secure  the  payment  of  the  mortgagee's  debt  in  the  most 
economical,  and  in  such  an  inexpensive,  manner  as  to  save 
something  for  the  other  creditors,  or  at  least  for  the  mortga* 
gor.  It  seems  to  us  that,  so  far  as  controlled  by  public  policy, 
the  question  is  for  the  legislature  rather  than  for  the  court, 
and  that  the  fundamental  error  of  Mr.  Pierce,  and  the  authori- 
ties which  hold  such  mortgages  fraudulent  per  00,  and  void,  lies 
in  assuming  that  the  question  is  to  be  determined  by  the  prin* 
«iple8  of  the  common  law  as  propounded  in  Twyne*8  Case^  eupra^ 
rather  than  by  a  fair  construction  of  the  provisions  of  the  stat- 
ute, and  of  public  policy  as  indicated  by  the  provisions  of  the 
statute.  An  examination  of  the  various  statutes  of  this  subject 
shows  quite  a  variety  in  their  scope  and  provisions,  which  would 
naturally  lead  to  a  diversity  in  the  decisions.  From  the  pro- 
visions of  the  statute  in  this  state,  it  is  quite  apparent  that  the 
feoord  of  the  mwtgage  is  intended  to  prevent  secrecy,  and  take 


910  Peabody  v.  Landon.  [Vermont^ 

the  place  of  a  change  of  poesession  of  the  property.    It  ha» 
never  been  held,  bo  far  as  we  are  aware,  that  a  pledge  of  per- 
sonal property  for  the  payment  of  a  debt,  accompanied  with  a 
change  of  possession  to  the  hands  of  the  creditor,  and  with  a 
general  power  in  the  debtor  to  sell,  was,  per  ae,  fraudulent  and 
void.     But  such  and  all  other  transactions  between  a  debtor 
and  creditor,  by  which  the  property  of  the  former  is  conveyed 
absolutely  or  conditionally  for  the  payment  of  a  debt  due  the 
latter,  are  open  to  the  scrutiny  and  investigation  of  other  credi- 
tors, and  if  found  merely  covers  to  delay  and  hinder  the  other 
creditors  in  the  collection  of  their  debts,  are  fraudulent  and 
void.     Under  a  statute  which  allows  the  mortgage  of  all  kinds 
of  personal  property,  but  requires,  for  their  validity  against 
other  creditors,  a  change  to  and  retention  of  the  possession  of 
the  property  by  the  mortgagee,  or  that  the  mortgage  should  be 
recorded  in  a  public  office  where  it  can  be  examined  by  all 
other  creditors;  which  further  requires  that  the  debt  secured 
shall  be  specified,  and  that  the  parties  shall  make  oath  to  the 
existence  of  the  debt,  and  that  the  mortgage  is  given  to  secure 
its  payment,  and  for  no  other  purpose;   and  which  further 
impliedly  provides  that  the  mortgagor  may,  with  the  written 
consent  of  the  mortgagee,  indorsed  on  the  mortgage,  sell  the 
property,  we  do  not  think  it  is  the  province  of  the  court  to 
test  such  mortgages  by,  and  hold  them  fraudulent  per  se  and 
void  under,  the  principles  and  decisions  of  the  common  law, 
and  against  public  policy,  because,  if  the  parties  should  com- 
mit perjury  in  making  their  oath  thereto,  such  mortgage  could 
be  intended,  and  made  the  cover  of  the  property  for  the  bene- 
fit of  the  mortgagor,  and  so  hinder  and  delay  his  other  credi* 
tors.     Mortgages   executed   under  the  provisions  of  such  a 
statute  we  think  should  be  held  prima  facie  valid,  and  exe- 
cuted for  the  honest  purpose  of  securing  the  payment  of  the 
debt  specified,  until  the  contrary  is  made  to  appear.   They  are 
capable  of  being  used  for  the  honest  purpose  specified  in  the 
oath  ^f  the  parties.    That  they  furnish  an  opportunity  to  de- 
fraud the  other  creditors  furnishes  no  occasion  for  the  court  to 
adjudge  them  prima  facie,  much  less  conclusively,  fraudulent 
until  it  is  established  that  the  oath  of  the  parties  thereto  is  false, 
and  that  they  were  intended  or  have  been  used  by  the  parties 
to  hinder  and  delay  other  creditors  in  collecting  their  debts.  If 
this  mortgage  were  fraudulent  per$e,  then  what  the  parties  did 
under  U  in  taking  and  delivering  possession  before  the  petition 
Sd9  *h^  adjudication  of  the  insolvency  of  the  debtor  was  filed 
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ironld  be  of  no  avail  to  the  defendant  to  enable  him  to  hold 
kihe  goods  which  are  included  within  the  terms  of  the  mort- 
gage. But  being  yalid,  as  we  hold,  no  question  can  be  made 
in  regard  to  the  right  of  the  defendant  to  hold  the  goods  which 
irere  in  the  store  at  the  time  of  the  execution  of  the  mortgage. 
These  goods  the  defendant  would  hold  by  force  of  the  mort- 
gage,  if  no  possession  had  been  taken  under  the  mortgage  be* 
fore  the  filing  of  the  petition  in  insolvency. 

2.  The  plaintiff  contends  that  the'defendant  cannot  hold  the 
after-acquired  goods,  as  they  were  not  in  existence  as  the  prop- 
erty of  Houghton,  either  expressly  or  potentially  when  the  mort- 
gage was  given.  At  law  it  is  elementary  that  one  cannot  convey 
by  mortgage,  or  absolutely,  personal  property  which  has  no  ex- 
press or  potential  existence  as  his  property  at  the  time  of  the 
coriveyance.    If  the  mortgage  was  fraudulent  j>er  ae,  and  void, 
possession  taken  under  it  would  be  of  no  avail.    Being  void,  all 
acts  done  under  it  would  partake  of  the  same  invalidity.    The 
maxim,  Ex  nihUo  nihil  fit,  would  apply.   But  the  mortgage  be- 
ing  vajid,  and  of  force,  not  only  as  between  the  parties,  but  as 
against  attaching  creditors  and  bona  fide  purchasers  for  value 
paid,  the  agreement  to  include  the  after-acquired  goods  fitted 
and  necessary  to  keep  the  stock  up  to  the  required  amount  or 
more  was  also  valid.    This  was  a  valid  agreement  to  place  such 
after-acquired  goods  of  the  class  and  description  named  within 
the  operation  of  the  mortgage  as  soon  as  they  were  acquired. 
lu  equity,  what  the  parties  had  thus  agreed  to  do  would  be 
treated  as  done  as  soon  as  the  property  was  acquired.     But  at 
law  it  is  otherwise  until  the  parties  have  done  some  act  to 
identify  the  property  intended,  and  place  it  within  the  opera- 
tion of  the  mortgage.     Taking  possession  by  the  mortgagee 
under  a  valid  mortgage  has  frequently  been  held  a  sufficient 
act  for  this  purpose,  although  the  mortgagor  did  not  partici- 
pate in  it.     But  where,  as  here,  the  possession  is  taken  by  the 
mortgagee  or  his  agent,  with  the  consent  and  approval  of  the 
mortgagor,  it  has  always,  so  far  as  we  have  observed,  been 
held  sufficient  to  place  the  after-acquired  goods  within  the 
operation  of  the  mortgage.     The  mortgagee  is  then  a  mort- 
gagee in  possession  of  property  which  the  mortgagor  agreed 
should  be  covered  by  the  mortgage,  and  which  his  consent 
and  approval  has  placed  under  its  cover.     There  is  force  in 
holding  that,  under  a  mortgage  in  terms  covering  after-ac* 
quired  property,  the  act  of  the  mortgagor,  in  purchasing,  and 
bringing  after-acquired   property  into   the  common  stock  of 
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such  property,  ia  coneent  on  bis  part,  or  his  placing  Boch  goodsi 
8o  far  as  he  can,  within  the  operation  of  the  mortgagai  and 
that  nothing  more  ia  needed  bat  for  the  mortgagee  to  accept 
the  goods  so  placed,  which  he  does   by  taking  possession. 
When  BO  taken  posBession  of,  before  seizure  by  other  creditorB, 
the  goods  come  under  the  cover  and  operation  of  the  mortgage 
as  of  its  date.    The  mortgage,  being  of  more  than  four  months' 
standing,  is  valid  against  the  proceedings  in  insolvency.    The 
after-acquired  goods  thus  brought  under  the  operation  of  the 
mortgage  before  any  right  of  other  creditors  attached  belong 
to  the  mortgagee,  and  not  the  assignee  in  insolvency.    No  fact 
is  found  or  stated  tending  to  show  that  the  defendant  knew  of 
the  insolvency  of  Houghton  before  he  took  possession  of  the 
goods.     It  is  stated  that  Houghton  was  in  fact  insolvent  on 
the  day  the  defendant  caused  possession  to  be  taken  under  the 
mortgage.     The  question  is  not  raised  or  considered  in  regard 
to  the  rights  of  the  parties,  if  it  had  been  stated  that  the  de- 
fendant knew  that  Houghton  was  insolvent  when  he  took  pos- 
session, and  took  possession  to  obtain  the  preference  agreed  to 
be  given  him  in  the  mortgage.     Under  the  late  United  States 
bankrupt  law  it  was  frequently  held  that  a  mortgage,  executed 
so  recently  as  to  be  inoperative  as  against  the  adjudication  of 
bankruptcy,  was  nevertheless  valid  and  operative  if  made  in 
accordance  with  an  agreement  between  the  mortgagee  and 
bankrupt  of  long  enough  standing  to  be  valid  against  the  ad- 
judication,— that  such  mortgage  was  to  be  given  effect  as  of 
the  date  of  the  agreement. 

While  this  is  the  first  time  the  questions  involved  in  this 
case  have  been  before  the  court  for  consideration,  it  is  not  the 
first  time  they  have  arisen,  and  been  decided.  The  same 
questions  arose  on  two  occasions  in  insolvency  proceedings  in 
Caledonia  County.  In  one  instance  they  were  submitted  to 
the  late  Judge  Poland,  and  in  the  other  to  Judge  Powers  and 
the  judge  of  insolvency.  The  questions  were  carefully  pre- 
sented and  considered,  and  the  same  conclusions  reached 
which  have  been  herein  announced. 

The  judgment  of  the  county  court  is  affirmed. 


Chattsl  Mortoaok  Allowing  trs  MoBTOAOoa  to  RsrAiM  Poawiow, 
AND  TO  Sell  thb  Pbopbbtt.  —  Perhaps  no  topic  of  the  law  has  been  mon 
thoroughly  discussed  or  more  frequently  decided  than  the  one  under  oonsid- 
eration.  Certain  it  is  that  none  can  be  found  in  which  judicial  opinion  so 
widely  differs,  and,  as  has  been  said  of  it,  "  the  oases  cannot  be  reoonoiled  by 
any  process  of  reasoning  or  on  any  principle  of  law."    Am  m  shown  by  tfat 
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j^rtneipttl  eiM,  it  has  baea  the  lubject  of  heatad  ducuss^oB  batween  cmiBAQt 
jvrivir  aad  writan,  who^  «ftw  »  ewelal  •ZAiniiiaiioo  and  aoalyda  of  tiia 
aMTired  aft  oppootta  oonelaiion%  oacfa  maintaining  that  tha  waight  of 

d  aathofi^  aapportad  hia  Waw.  No  matter  oa  which  side  the  niunerieai 
of  eaaea  uui^  fall,  it  teems  to  ns  that  the  weight  of  reason  is  on  that 
whioh  maintaina  that,  except  as  between  the  parties,  a  chattel  mortgage 
«oiiTajiag  gooda  or  merohandise  ooiitaaning  a  provision,  or  abeot  which  there 
ia  a  oootemporaaeons  or  aabaequent  Torbal  agreement^  thai  the  mortgagor 
aaay  remain  in  poaaeasion,  and  aell  the  property  in  the  uanal  eonrae  of  boai- 
^aaa,  applying  the  proeeeda  to  the  porohaae  of  other  gooda  to  keep  np  the 
«eearity  of  the  mortgagee,  ia  fraudulent  and  Toid  aa  to  aubaequent  pur- 
Wtaeera  or  the  ereditora  of  the  mortgagor.  Or  if  it  ia  agreed  in  any  manner 
batween  the  partiea  that  the  mortgagor  ia  to  aell  any  part  of  the  goods  aa  hia 
«wii,  for  hia  own  benefit^  or  that  of  hia  family,  and  tiiere  ia  no  expresa  pro- 
▼iakrn  that  tha  proeeeda  of  all  aalea  mnat  be  applied  abaolutely  to  the  eztin« 
^tahment  of  the  mortgage  debt^  then  the  mortgage  ia  Toid  per  t  and  oft 
Mao^  and  inralid  ia  law,  aa  to  the  mortgagor'a  ereditora,  parohaaer%  or  au- 


la all  thia  judioial  diaaoasion,  it  bat  ramaina  for  eaoh  atata  to  adopt  that 
line  of  deeiaioa  whioh  beat  aooorda  with  ita  owa  viewa  of  publio  policy,  aad 
aeema  to  ita  judgee  to  be  beat  anatained  by  reason  aad  authority. 

The  viawa  expressed  by  Gfhief  Justice  Hortoa  ia  his  dioaeathig  opiaioa  to 
/Vonttawar  T.  J&tt;  22  Kaa.  127-161,  31  Aol  Bep.  171,  are  so  aeariy  ia 
hariaaay  with  thoee  which  seem  to  aa  to  ba  reasonable  aad  juat  that  we  oaa« 
not  reinia  froBl  giviag  them  m  tatUiMo:  "I  am  clearly  of  opinion  that  a  chat* 
tel  mortgage  npoa  a  atook  of  gooda  ia  trade  whioh  permita  by  ita  conditiona 
the  mortgagor  to  remaia  la  posseesioa  of  the  property,  aad  to  dispose  of  it 
by  sale,  ia  the  dae  eonrae  of  trade,  uatil  the  maturity  of  the  debt  propoaed 
to  be  secufod  by  it,  is  fraudulent  ia  law  aa  to  the  ereditora  of  the  peraon 
making  the  aame  and  aa  to  aubsequent  purchasers,  and  ia  abaolutely  null 
and  void  aa  to  them,  without  reference  to  the  JtowkfidM  of  the  mortgage  debt 
or  the  intention  of  the  mortgagor  aa  to  fraud.  I  further  hold  that  if  the 
power  of  diapoaition  doea  not  appear  upon  the  face  of  the  mortgage,  but  is  so 
understood  or  agreed  by  the  partiea  at  the  time  the  mortgage  ia  executed,  it 
ia  equally  void;  aad  in  continuatiou  of  the  aame  viewa,  it  seems  to  me  that 
the  license  allowed  to  the  mortgagor  in  this  case,  to  ooatiuue  in  his  business 
of  merchaadiaing,  and  to  di^oae  of  the  mortgaged  goods  and  chattels  to  pur- 
chasers ia  his  naual  way,  to  receive  and  largely  control  the  proceeds  of  the 
aalea^  to  nae  portiona  of  the  goods,  together  with  sufficient  of  the  money  de- 
rived in  the  business,  to  support  himself  and  family,  make  the  chattel  mort- 
gage in  issue  absolutely  null  and  void  aa  to  creditors  and  subsequent  pur- 
chasers, at  least  until  the  license  is  revoked  by  the  mortgagor.  After  all, 
with  such  a  license  in  force,  the  so-called  mortgage  resolves  itself  merely  into 
personal  security.  The  power  granted  to  the  mortgagor  by  the  mortgagee 
enables  the  latter  to  defeat  the  proviaiona  of  the  instrument.  For  the  time 
being,  the  exercise  of  this  power  destroys  it.  It  is  completely  /<^  <ie  se. 
Again,  this  mortgage,  accompanied  with  the  license  to  the  mortgagor,  is  of  no 
great  advantage  to  the  mortgagee,  but  benefits  the  debtor,  and  is  exceedingly 
injurious  to  other  creditors.  Indeed,  its  main  purpose  is  as  avrard  to  keep  olf 
other  creditors.  When  agreements  are  made  to  hinder  and  delay  creditors, 
the  law  imputes  to  them  a  fraudulent  purpose,  and  therefore  they  are  held 
null  and  void.  I  think  a  like  imputation  lies  against  the  arrangement  of  the 
parties  to  thia  chattel  mortgage,  and  that,  upon  the  agreed  atatement  of 
AM.  0T.  BBP.,  Vou  XV.  — fiS 
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ImH  i«d|{BMat  thcmld  hvf  been  rendered  in  faror  ef  ih« phiatiff  nan 
Im  rapport  of  tbewTiewi^  I  refer  to  the  foUowing:  /?o6tMftT.  AI^S 
Wall  619;  CMImt.  J^en^  16  Ohio,  647;  Frtenamr.  J?<nmi.5  Okbkl; 
Smrmm  r.  Abbe^,  7  Id.  218;  Oritwoid  r.  Sheldon,  4  K.  Y.  581;  7rae'iG>. 
9  Coke,  80;  Ryallr.  Rowfa.  1  Vee.  Sr.  348;  IFont^ t.  ik  JTottM,  1  Bcr 
467;  Pog&i  ▼.  Pfrdkard,  I  Eep.  205;    ITofticUf  t.  fiiiuCA,  1  Caop.  33S;  Ia|« 
Z^,  9  Rand.  410;    Addingttm  ▼.  A»mc^   12  QntL  438;  JfrMbt' 
Vfr^M;  9  Wend.  948;  Dirver  ▼.  McLoMghBn,  2  Id.  596;  IS  An.  Det  & 
ITeod  ▼.  Z^OMvy,   17  Wend.   492;  SloMarti  ▼.   Bmikr,  20  Id.  907;  ApNl 
v.Bari,  9  N.  Y.  213;  59  Am.  Dec.  632;  OardnerT.  J/c^wn.  19  H.  Y.  a 
MiUnadU  T.  ^f  A^,  3  Keyet,  407;  BmneU  v.  IFmiie,  37  N.  Y.  591;  97  ^ 
Deo.  766;  Cohwn  r.  Pidbtrmg,  9  N.  H.  416;  14  Am.  Dec  .175;  RnlS  t. 
BlodgtU,  17  N.  H.  298;  49  Am.  Dec  603;  PntHom  r.Otgood^bl  H.&HI; 
62  Id.  148;  HarUm  t.  WUUanu,  21  Minn.  187;  Plaa  r.  LongmifrAf,  13  Wa 
629;  80  Am.  Deo.  758;  Strenart  ▼.  Detutar,  23  Wis.  136:  Bitkgf  t.  Ifm. 
19  Conn.  460;  DovUt.  Banmrn,  18  lU.  396;  Barmet  r.  /'eryn.  51 R 3S2; » 
Am.  Dec.  647;  WaUer  t.  ff^mer,  24  Mo.  63;  8tanlfy  t.  firiicf.  «7  U « 
ilmiilroii^  ▼.   QfWOe,  84  Id.  432;  Ihn^  ir.  ^Sofiwefs,  50  Id.  904;  fiUj- 
lliA^,  1  Pa.  St  67;  Htmer  t.  OMMiiiam  17  Serg.  ac  K  251;  i^«(>M^  ^ 
▼.  ^Meri;  2  Sooth.  L.  Rev.,  1st  Ser.,  176. "     To  thia  aggregati«  of  wMf 
may  be  added  the  following  caeeo,  which  fully  auatain  the  Tien  ibonK 
forth:  Banffm  t.  BachenuuUr,   114  N.  T.    566;  PoUa  ▼.  HaH,  99  U  I^ 
Swtkard  t.  Bennm-,  72  Id.  424;  Lund  t.  Fletcher,  39  Ark.  325;  43  Aa.Bff 
270;  iforlHi  t.  Ogdem,  41  Ark.  186;  Gam»*9  Bone  ▼.  />oy2e,  46ia.  IS;  V>^ 
r.  ya<aU>ji.  7  CoL  621;    WiUon  ▼.  Fo^A<,  9  Id.  614;  BraAer  r.  Oritopfci* 
Id.  284;  Blakealee  t.  BoMffum,  43  Wia.  116;  Andersom  r.  /'otteraMi  MI<l 
567;  iBattm  ▼.  Boiworth,  68  Id.  196;  Orion  r.  Orion,  7  Or.  478;  33  Am.  P^ 
717;  /a45o6f  T.  Brvin,  9  Or.  52;  ^miMr  To.  v.  FlekensUin,  9  Id  266;  ^«» 
▼.  ^oipfer,  34  Minn.  416;  Brmon  t.  r«ft6,  20  Ohio,  389;  Pdttr  ▼.  P^i^ 
60  Tex.  638;  32  Am.  Rep.  621;  NaUoml  Bank  v.  Loptnberg,  53  Tei»; 
i>«ficart  V.  Taylor,  63  Id.  645;  Grf^ry  r.  Whedon,  S  NeU.  373;  If «Nnf J 
X,ea«,  41  Ind.  11;  Seave^  v.   ITa/fer.  108  Id.  78;  BulUnt  v.  ifcirrrft,  8.  M«^ 
185;  Owem  t.   ^oftWr,  82  Ala.  466;  Rome  Bank  v.  //a«Wto«t  « I^  -^• 
IKetf*  T.  Lcngbeiny  20  Fed.  Rep.  183;  In  rt  Kahley,  2  Biaa.  383:  0(0^^0^' 
ritr,  1  Saw.  7;  Matter  <^  Manley,  2  Bond,  261;  Dumirng  y.  if«i«'»  »^'^  ^*^ 
^tmmom  v.  /«nAiVi«,  76  Id.  479;  Joteph  v.  Ir^n,  58  Miss.  843. 

Perhaps  the  leading  oaae  in  support  of  this  doctrine,  becanae  of  the  t^* 
from  which  it  emanated,  is  that  of  RMnrnm  ▼.  EUwit,  22  WaE  5U  ^ 
the  supreme  court  of  the  United  States  gare  unqualified  *PP|^  |V 
principle  that  a  mortgage  of  a  stock  of  goods  containing  a  prorisMB  is>^ 

izing  the  mortgagor  to  retain  possession  for  the  purpose  of  ^"''^  ^ ^ 

usual  course  of  business,  and  to  use  the  money  thus  obtained  to  i^P""^ 
his  stock,  is  invaliil,  as  matter  of  law,  and  the  court  may  pronooiietn 

In  a  later  case,  howerer,  the  aame  court  holds,  in  constrahig  a  MKVf" 
statute,  that  such  a  mortgage  is  not  fraudulent  and  roid  ftr  ^  .^fU 
frima  fade  fraudulent  as  to  creditors  of  the  mortgagor,  and  thst  '^  *  ^ . 
jury  to  say,  from  the  evidence,  whether  such  fraud  isp'®^^^^^^'**\|^   / 
proof  is  convincing,  and  leayes  no  room  for  doubt,  it  may  be  ^^^'^'^^^f^ 
the  mortgage  is  roid:  P€opU*9  Sanngt  Bank  r,  Batet,  120  U.S. 865-  ^ 
rulings  to  the  same  effect  under  and  construing  statutes  bavs  "^ 
made  by  the  federal  courts,  among  which  are:  Morse  ▼.  iNMK  O*^^ 
601;    ifonA  y.  Bird,  22  Id  576;   HilU  ▼.  StockweU,  23  Id.  432;  Owr***' 
Quick,  8  Biss.  134. 
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la  the  CM6  of  People*  SavingM  Bank  v.  Bates,  wpra,  no  mention  is  made  of 
the  preTions  ease  of  Bobkuon  v.  BlUoU,  stipra,  to  that  we  think  it  safe  to  say 
thai  were  a  case  preeented  to  that  oonrt  in. which  no  statutory  provision  was 
inTolredf  and  in  which  the  court  was  free  to  act  upon  principle,  it  would  ad> 
liere  to  its  former  mling,  and  pronounce  such  a  mortgage  void  in  law.  In 
fact,  RoUnmm  t.  BBioU,  mpt*a,  is  cited,  and  the  doctrine  therein  announced  is 
approved  in  the  late  ease  of  Means  v.  DovxL,  128  U.  S.  273. 

As  was  stated  in  the  beginning,  the  rule  is  the  same  whether  the  agree- 
ment to  allow  the  mortgagor  to  sell  is  recited  in  the  instrument,  or  is  rerbal 
and  extrinsic.  As  Allen,  J.,  said  in  Southard  v.  Beiiner,  72  N.  T.  432: 
"Whether  the  agreement  is  in  or  out  of  the  mortgage,  whether  rerbal  or  in 
writing,  can  make  no  difference  in  principle.  Its  effect  as  characterising 
tha  transaction  would  be  the  same.  The  difference  in  the  modes  of  proving 
the  agreement  cannot  take  the  stiug  out  of  the  fact,  and  render  it  harmless. 
If  it  ia  satisfactorily  established,  the  result  upon  the  security  must  be  the 
•ame":  Edgell  v.  Hart,  9  Id.  213;  59  Am.  Dec.  532;  McLean  v.  Litfayette 
Bank,  3  McLean,  023;  Bawen  v.  Clark,  1  Biss.  128;  In  re  KahJkjf,  2  Id.  383: 
In  rt  dmirdU  6  Ben.  482;  In  re  Kh-kMdge,  5  Dill.  1 16. 

Wa  come  now  to  that  line  of  authorities,  respectable  in  number  at  leasti 
which  hold  that  a  chattel  mortgage  which,  by  its  terms,  or  otherwise,  per- 
mits the  mortgagor  to  retain  possession,  and  sell  the  goods  in  the  ordinary 
course  of  trade,  is  not  void  per  st;  that  the  power  of  sale  is  only  evidence  of 
a  fraudulent  intention*  to  go  to  the  jury;  the  latter  to  determine,  upon  all  the 
Caets  and  eironmstanoes,  the  question  of  fraud.  It  will  be  noticed  that  none 
of  these  cases  holds  that  the  court  may  rule,  as  matter  of  law,  that  such  a 
mortgage  ia  valid.  They  do  maintain,  however,  that  it  is  only  prima  fack 
fraudulent;  that  in  such  cases  fraud  is  a  question  of  fact,  and  not  of  law,  and 
that  this  question  is  for  the  jury  to  determine.  The  leading  case  on  this  side 
of  the  question  is  that  of  Brett  v.  Carter,  2  Low.  458;  and  it  finds  a  follow- 
ing in  the  cases  cited  below:  Munde  NaL  Bank  v.  Brown,  112  Ind.  474; 
Fiihtr  V.  Syfers,  109  Id.  514;  SOx  v.  Sadler,  109  Id.  254;  MeLaughUn  v. 
Ward,  77  Id.  383;  Marris  v.  Stem,  80  Id.  227;  Turner  v.  KUlam,  12  Neb. 
580;  Dans  v.  ScoU,  22  Id.  154;  Bisey  v.  Ooodiain,  90  Mo.  366;  Oliver  v.  Eaton, 
7  Mich.  106;  Oray  v.  BidweU,  7  Id.  519;  LeUind  v.  Collver,  34  Id.  418;  Peo-^ 
pie  V.  Bristol,  35  Id.  28;  Winrjler  v.  SiUry,  ;^  Id.  231;  Dtering  v.  CM.  74 
Me.  332;  43  Am.  Rep.  590;  CheaUiam  v.  Hawkins,  76  N.  C.  335;  80  Id.  161; 
Bynum  v.  Miller,  89  Id.  393;  Hughes  v.  Got-y,  20  Iowa,  399;  Clark  v.  Hyman, 
55  Id.  14;  Williams  v.  Winsor,  12  R.  I.  9;  HirsWnd  v.  Israel,  18  8.  0.  157; 
Fletcher  v.  Pmoers,  131  Mass.  333;  Frankhonser  v.  ElleU,  22  Kan.  127;  81  Am. 
Rep.  171;  Van  Meter  v.  Estell,  78  Ky.  456;  Boss  v.  Bevaa,  10  Md.  466;  Whit- 
won  T.  (7r(^,  39  Kan.  211;  7  Am.  St.  Rep.  546;  Dobyiis  v.  Meyer,  95  Mo.  132; 
6  Am.  St  Rep.  32;  but  see  note  thereto  34;  Miller  v.  Sh^eve,  29  N.  J.  L.  250; 
LisUr  V.  Simpson,  38  N.  J.  Eq.  438;  Britton  v.  Cris^cell,  63  Miss.  394;  Webb 
V.  Armstrong,  70  Mo.  217. 

In  Brett  v.  Carter,  supra,  Lowell,  J.,  doubts  *'both  the  generality  and  jus- 
tice "  of  the  rule  stated  by  Davis,  J.,  in  Robinson  v.  Elliott,  supra,  and  regards 
the  doctrine  as  substantially  settled  that  when  the  mortgagor  is  permitted 
to  retain  the  poesession  and  control  of  the  goods,  and  to  act  as  the  apparent 
owner,  the  question  whether  this  is  fraud  or  not  is  for  the  jury.  He  says: 
**A  oonveyanoe  for  a  valuable  consideration  is  never  fraud  in  law  on  the  face 
of  the  deed;  and  if  fraud  is  alleged  to  exist,  it  must  be  proved  as  a  fact "; 
and  he  considers  it  plain  that  the  rule  in  Bo^hhsou  v.  Elliott,  supra,  "  virtually 
ureveiits  a  trailer  from  mortgaging  bis  stock  of  goods  at  any  time  for  any  use- 
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ffal  p«rpOM;  fer  if  he  noiiot  mU  in  the  ordinary  oovrae  of  tndt,  vfldf  m 
iiiutoc  «r  agvat  of  the  mortgagee,  he  might  as  well  gtn  poawMi  l»ih 
mortgagee  at  eaee,  and  go  oot<tf  the  boeinem.''  Soma  of  tkt  cms  m  hi 
aide  of  the^neotiea  embody  the  principle  that  the  mortgage  is  lelf  pM 
/beie  fraadalent  whon  it  provides  that  the  mortgagor  may  ntoia  peHme 
and  oell  the  good%  replacing  them  with  others  of  like  kind  sad  ntoe.  aid  tint 
the  lien  of  the  mortgage  shall  extend  to  the  goods  parehsnd:  M&mdgf.O^ 
eerv,  71  Wis.  OM;  6  Am.  St.  Bep.  240;  JMer  v.  Suftn,  100Isd.«4;iM 
▼.  Colbtr,  U  Ukh.  418;  Litier  ▼.  Simpmm,  38  N.  J.  Eq.  43&  In  tbiai 
case.  Van  Fleets  V.  a,  devotee  sererml  pages  to  a  well-digeited  immmi 
the  qnostioB,  and  among  other  things  saya:  "  This  case  preemtiftq^MtMia 
whidi  Jndidal  opinion  ia  dirided.  An  eminent  judge  has  «id  tka  deosai 
respecting  it  oaanot  be  reconciled  by  any  process  of  reaeooingoruy  fm^b 
of  law.  The  yisstien  ia  this:  Is  the  mortgage  of  a  stock  of  merefaandii^vhii 
by  its  terms  permits  the  mortgagor  to  sell  the  property  nortgigediBtbiMii 
cottfsa  of  business*  and  also  provides  that  its  lien  shall  extend  to  ncfc|Di^ 
as  may  be  snbaeqaently  purchased  to  replace  those  idd,  fraadskBt^wM 
astocreditorst  The  test  question  is.  Does  the  simple  prmence  of  as  wthdr 

to  the  mortgagor  to  sdl  the  mortgaged  chattels,  in  the  ordinaiy  ema^ 
businooe,  in  a  mortgage  of  a  stock  of  merchandise,  famish  ssdi  Msctaiii 
evidence  that  the  mortgage  was  executed  to  defraud  creditors  tiiattkecff* 
should,  simply  upon  finding  such  authority,  and  without  any  otiMrinte 
of  frand,  declare  the  mortgage  to  be  fraudulent?  There  are  semal eni^^ 
eided  by  eoorts  highly  distinguished  for  learning  and  wiedonn,  vhich  Mn 
that  this  queotaon  should  be  answered  in  the  affirmative.**  AteftdacM 
and  citation  of  some  of  the  cases  whidi  maintain  that  laeh  s  awrtyiM 
fraudulent  per  se,  the  court  remarks:  "Although  this  qneitioB  is  iiip**^ 
form  has  never  boon  presented  to  this  court,  still,  I  think  the  <1<^<^^ 
cases  just  referred  to  stands  in  such  sharp  conflict  with  ths  ooani  ef  ]>o^ 
opinion  in  this  state  upon  this  subject,  and  is  so  strongly  opptMit**"'^^ 
regard  as  the  manifest  policy  of  our  statute  conceming  chattel  oMftgip^ 
that,  I  think,  even  if  I  was  convinced  that  it  was  sound  sod  vholesos^ 
would  not  be  at  liberty  to  adopt  it.  The  mere  fact  that  a  mortgagor  v^ 
possession  and  uses  the  mortgaged  chattels  was  never  accepted  ia  tui  "^ 
as  oondusiTe  and  unanswerable  evidence  of  fraud." 

There  is  another  line  of  authority  which  holds  that  when  the  Bkortgag*^ 
tains  a  provision  that  the  proceeds  of  all  sales  made  under  it  are  to  be  if 
plied  to  the  satisfaction  of  the  mortgage  debt,  the  mor<gage  ia  set  int^^ 
per  §e,  but  only  prima/aek  fraudulent.  It  seems  that  in  soeh  ciie  the  aflrt> 
gagor  is  regarded  merely  as  the  agent  of  the  mortgagee,  and  e?erf  we 
isfies  the  mortgage  pro  ianta,  whetlier  the  money  reaches  tiis  mortgige^* 
not:  Conkling  v.  Shelley,  23  N.  Y.  360;  84  Am.  Dec.  348;  Ford  t.  ffi^ 
13  N.  Y.  677;  87  Am.  Dec.  83;  Kleine  v.  KatMenberger,  20  OhioSt  lW;5i* 
Rep.  630;  Wilson  v.  Snllhafi,  88  N.  H.  260;  TWaer  v.  Kdlabh  12  »*  ^' 
Davie  v.  ScoU,  22  Id.  164;  hubbell  v.  Allen,  90  Mo.  674;  ifsnur  ▼•  ^^'^ 
86  Ala.  234;  Orowr,  Red  River  eic.  Bank,  62  Tex.  362;  BradxUf.  tiwtf,^ 
N.  Y.  214;   Wilcox  v.  Jadtaon,  7  Col.  621;  Bannon  v.  Bowier,  34Miiu»  *^^ 

An  examination  of  all  the  cases  on  this  much  vexed  and  dilated  qv^ 
has  only  strengthened  our  belief  that  such  mortgages  as  we  bsv9  ^^ 
sidering  should  be  held  fraudulent  and  void  per  se,  and  so  ^^"^^^^ 
court  It  also  appears  to  us  that  the  weight  as  well  as  the  reason  d  "^ 
authority  tends  to  this  conclusion.  As  was  said  in  the  recent  case  of  0 
man  v.  HoMu,  66  Miss.  142:  "The  general  rule  supported  by  aathoriti«* 
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weight,  and  snstainod  by  the  best  of  reason,  is,  that  where  a  mort- 
is made  of  the  entire  stock  of  goods,  which  includes  all  other  articles  of 
nature  that  may  be  pat  in  the  store,  and  be  on  hand  when  default  is 
made,  the  mortgagor  remaining  in  possession,  and  selling  in  the  usual  course 
of  basinets,  and  making  purchases  to  replenish  the  stock,  it  is  fraudulent  aa 
to  creditors  ";  and  the  reason  is,  that  a  mortgage  which,  by  its  terms,  or  by 
▼«rbal  agreement  between  the  parties,  allows  the  mortgagor  to  sell  the  prop^ 
•rty  mortgaged,  serves  to  give  the  mortgagor  a  false  credit,  and  affords  th» 
mortgagee  no  security  whatever,  for  it  makes  it  possible  for  the  mortgagor^ 
at  any  time,  to  sell  the  property  as  his  own,  and  appropriate  the  proceeds  Uk 
his  own  benefit  and  purposes,  and  consequently  it  is  possible  for  the  debtor, 
in  erery  instance,  so  to  use  such  an  instrument  as  to  deprive  the  mortgagee 
of  all  security,  and  yet  to  make  the  mortgage  serve  as  an  effectual  shield  to 
protect  his  property  from  his  creditors.  For  these  reasons,  we  think,  though 
it  may  work  a  hardship  in  individual  cases  where  no  fraud  is  in  fact  intended^ 
pnblio  policy  demands  that  such  mortgages  sboukl  be  conclusively  presumed 
irandnlent  and  void,  as  such  stipulations  are  not  only  inconsistent  with  the 
idea  of  a  mortgage,  but  tend  invariably  and  ineviubly  to  give  a  fraudulent 
advantage  to  the  debtor  over  hia  bona  Jide  creditors. 


/ 
I 


GiLLis  V.  Western  Union  Telegraph  Company* 

[61  Vbbmokt,  461.J 
TSLMBAPH  COMPAHIIS  —  CONTRACl*  EXEMPTING  FROM  LlABILITT  lOB  NeOLI- 

OBVOB  Vonx  —  A  stipulation  in  the  printed  blanks  used  by  a  telegraph 
oompany  exempting  it  from  liability  for  its  negligence  in  the  transmission 
of  nnrepeated  messages  beyond  the  price  received  for  sending  the  same, 
is  unreasonable  and  void  as  against  public  policy. 
Tblioraph  Companibs  —  Dbobbb  or  Cars  Due  from  —  Stipulations 
AOAIBBT  Liability  for  Nboligencb  Void. — Telegraph  companies  are 
bonnd,  in  the  discharge  of  their  duties  to  the  public,  to  exercise  that 
degree  of  care  and  skill  that  careful  and  prudent  men  exercise  in  like 
eireumstances,  and  they  cannot  restrict  this  liability  by  contract  or 
notice,  nor  oan  they  stipulate  against  liability  for  negligence  of  any 
kind. 

Cabb  for  negligence  in  the  transmission  of  a  telegram. 
Judgment  for  plaintifif.     Defendant  excepts. 

Waterman^  Martin^  and  Hittj  for  the  plaintiff. 

Haskins  and  Stoddard^  for  the  defendant. 

RowBLL,  J.  The  plaintiff,  a  peddler,  telegraphed  from 
Rochester,  New  Hampshire,  to  the  American  Express  Com- 
pany's agent  at  Brattleboro,  Vermont,  to  '^send  my  bale  here." 
Through  the  want  of  due  care  in  transmission,  the  letter  ''H'' 
got  changed  to  '^ Y/'  bo  that  when  received  at  Brattlebi/io,  the 
message  purported  to  come  from  RocheRter,  New  York,  and 
the  bale  was  sent  there,  to  the  dauiage  of  the  plaintif!'.     The 
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message  was  unrepealed,  and  written  on  one  of  the  companj't 
blanks  containing  the  usual  condition  as  to  unrepealed  mes- 
sages, namely,  that  the  company  should  not  be  liable  for  mis- 
takes in  the  transmission  thereof,  "  whether  happening  by  the 
negligence  of  its  servants  or  otherwise,  beyond  the  amount 
received  for  sending  the  same."  The  plaintifT  did  not  read 
this  condition,  nor  know  what  it  was,  although  he  had  sent 
and  received  a  good  many  communications  by  telegraph. 

Treating  the  condition  as  binding  on  the  plaintiff,  if  Talid, 
although  not  brought  home  to  his  knowledge,  as  it  was  treated 
in  argument,  the  question  is,  whether  it  is  valid  or  not 

It  is  very  generally  conceded  that  telegraph  companies  may 
limit  their  common-law  liability  by  express  contract,  and  also 
by  rules  and  regulations,  when  brought  to  the  knowledge  of 
their  patrons,  and  assented  to  by  them.  But  as  to  the  extent 
to  which  they  may  do  this,  and  as  to  the  reasonableness  of 
the  rules  and  stipulations  by  which  they  seek  to  do  it,  ooarts 
do  not  agree. 

It  seems  to  be  a  fundamental  principle,  running  through  all 
the  cases,  that  rules  and  stipulations  for  immunity,  in  order 
to  be  valid,  must  be  just  and  reasonable  in  the  eye  of  the  law, 
and  not  inconsistent  with  sound  public  policy.  But  the  cases 
differ  widely  in  the  application  of  this  principle,  and  largely, 
no  doubt,  because  of  the  conflicting  views  as  to  the  legal  gtatv* 
of  such  companies. 

A  few  of  the  earlier  cases  hold  that  they  are  common  carriers; 
or  if  not  strictly  such,  yet  sufficiently  so  to  make  them  amen- 
able to  the  same  law  as  common  carriers.  Parks  v.  Aha  CaL 
Tel.  Co.^  18  Cal.  422,  73  Am.  Dec.  589,  is  a  leading  case  of 
this  character.  But  this  view  has  not  obtained;  and  it  is  now 
generally  held  in  this  country  that  telegraph  companies  are 
not  common  carriers,  nor  liable  as  such,  but  are  liable  only 
for  failure  to  exercise  due  care,  and  the  ground  of  this  propo- 
sition is,  that  although  telegraph  companies,  like  common 
carriers,  are  in  the  exercise  of  a  public  calling,  and  conse- 
quently under  obligation  to  serve  all  who  choose  to  employ 
them  within  the  scope  of  their  business,  yet,  that  the  differ- 
ence between  the  transmission  of  intelligence  by  means  of 
electricity  and  the  transportation  of  goods  by  any  means  is  so 
great  that  telegraph  companies  are  not  common  carriers,  and 
that  the  principle  of  public  policy  that  imposes  upon  common 
carriers  the  exceptional  liability  of  insurers  is  not  applicable 
to  them:  KiUy  v.  We$Urn  U.  Tel  Co.,  109  N.  Y.  231;  Grinnea 


Jan.  1889.]     Gillis  v.  Western  Umon  Telegraph  Co.      919 

V-  WesUm  U.  Tel  Co,,  118  Mass.  299;  18  Am.  Rep.  485;  Tyler 
T.  WeiUm  U.  Td.  Co,,  60  III.  421;  14  Am.  Rep.  38;  Birney  v. 
New  Tort  eU.  PrinHng  Td.  Co.,  18  Md.  841;  81  Am.  Dec.  607, 
and  cases  iNimiii. 

A  few  cases  assign  telegraph  companies  to  the  category  of 
bailees  for  birei  as  Birney  y.  New  York  etc.  Printing  Tel. 
Co.,  eupra;  Pineiney  v.  Western  U.  Td.  Co.,  19  8.  C.  71;  45 
Am.  Rep.  766,  and  some  others.  And  the  argument  is,  that 
as  the  ground  of  their  liability  is  the  same  as  that  of  bailees, 
the  legal  sUUue  of  the  two  must  be  the  same.  But  this  doc- 
trine is  justly  criticised,  because  telegraph  companies  are  en- 
gaged in  a  business  of  a  public  nature,  and  are  precluded  by 
rights  and  duties  incident  thereto  from  occupying  the  legal 
eiatue  of  an  ordinary  bailee  for  hire,  whose  rights  and  duties 
arise  wholly  from  the  contract  of  employment:  Gray  on  Com- 
munication by  Telegraph,  sec.  10. 

Although  there  may  be  no  analogy  between  the  business  of 
telegraph  companies  and  that  of  public  carriers  of  passengers 
for  hire,  yet  we  regard  their  legal  eiatue  as  practically  the  same. 
Both  are  engaged  in  a  business  of  a  public  nature;  both  must 
serve  all  who  come;  neither  are  insurers,  nor  liable  as  such, 
but  both  are  liable  for  negligence. 

The  question,  then,  is,  whether  it  is  just  and  reasonable  in 
the  eye  of  the  law,  and  consistent  with  public  policy,  that  tele- 
graph companies  should  be  allowed  to  stipulate  for  immunity 
from  liability  for  their  own  and  their  servants'  negligence. 

The  supreme  court  of  the  United  States  holds  that  common 
carriers  cannot  lawfully  stipulate  for  exemption  from  liability 
when  ench  exemption  is  not  just  and  reasonable  in  the  eye  of 
the  law;  that  it  is  not  just  and  reasonable  in  the  eye  of  the 
law  for  them  to  stipulate  for  exemption  from  liability  for  the 
negligence  of  themselves  or  their  servants;  and  that  these  rules 
apply  to  carriers  of  goods  and  to  carriers  of  passengers  for 
hire,  and  with  special  force  to  the  latter:  New  York  etc.  R.  R. 
Co.  y.  Lockwood,  17  Wall.  357.  If  then,  as  we  have  said,  the 
legal  etatUM  of  telegraph  companies  and  of  carriers  of  pas* 
sengers  for  hire  is  practically  the  same,  that  case  is  strong 
authority  against  the  validity  of  the  stipulation  under  consid- 
eration. *' Conceding,"  the  court  says,  ^Hhat  special  contracts 
made  by  common  carriers  with  their  customers  limiting  their 
liability  are  good  and  valid  as  far  as  they  are  just  and  reason- 
able, to  the  extent,  for  example,  of  excusing  them  for  all  losses 
happening  by  accident,  without  negligence  or  fraud  on  their 
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part,  when  they  ask  to  go  still  further,  and  to  be  excased  for 
negligenoe,  an  ezcnse  so  repugnant  to  the  law  of  their  founda* 
tion  and  to  the  public  good,  they  have  no  longer  any  plea  of 
justice  or  reason  to  support  such  a  stipulation;  but  the  con- 
trary."   This  case  agrees  with  the  general  rule  on  the  subject. 

While  courts  differ  widely  as  to  whether  telegraph  com- 
panies can  lawfully  stipulate  to  any  extent  against  liability 
for  negligence,  none  appear  to  have  gone  the  length  of  holding 
that  they  can  properly  stipulate  against  liability  for  gross 
negligence,  as  they  call  it.  But  many  of  the  cases  hold  that 
regulations  like  the  one  in  question,  as  to  non-liability  in  re- 
spect of  unrepeated  messages,  and  similar  regulations,  are 
reasonable  precautions  for  telegraph  companies  to  take,  and 
are  binding  upon  all  who  assent  to  them,  so  as  to  exempt  the 
company  from  liability  beyond  the  amount  stipulated  for  any 
cause  except  gross  negligence  or  willful  misconduct  on  its 
part.  Such  a  regulation,  it  is  said,  does  not  undertake  wholly 
to  exempt  the  company  from  liability  for  loss,  but  merely 
requires  the  other  party  to  the  contract,  if  he  considers  the 
transmission  and  delivery  of  the  message  of  such  importance 
to  him  that  he  intends  to  hold  the  company  responsible  in 
damages  beyond  the  amount  paid  for  the  message  for  non- 
fulfillment of  the  contract  on  its  part,  to  increase  the  payment 
by  one  half,  and  that  even  common  carriers  have  a  right  to 
inquire  as  to  the  quality  and  value  of  the  goods  and  packages 
intrusted  to  them  for  carriage,  and  are  not  liable  for  goods  of 
unusual  value  if  false  answers  are  made  to  their  inquiries. 

The  cases  of  this  class  have  been  so  often  and  so  fully  re* 
viewed,  and  the  ground  of  them  stated,  that  it  is  not  necessary 
to  review  them  here,  nor  to  do  more  than  refer  to  some  of  them. 
OrinneUY.  Western  Union  Tel  Co,,  113  Mass.  299, 18  Am.  Rep. 
485,  is  a  leading  case  of  this  class,  in  which  Mr.  Chief  Justice 
Gray  reviews  the  cases  to  a  considerable  extent,  and  points 
out  what  is  regarded  as  the  fallacy  of  some  of  them.  The  fol- 
lowing cases  are  also  of  this  class:  Kiky  v.  Western  Union  TeL 
Co.,  109  N.  Y.  281;  Wann  v.  Western  Union  TeL  Co.,  37  Mo. 
472;  90  Am.  Deo.  895;  Western  Union  Tel.  Co.  v.  Carets,  15 
Mich.  526;  Passmore  v.  Western  Union  Tel  Co,,  78  Pa.  St.  238; 
Western  Union  Tel  Co.  v.  Buchanan,  35  Ind.  429;  9  Am.  Rep. 
744;  LassiUr  v.  WesUm  Union  Tel  Co.,  89  N.  C.  334. 

In  these  cases,  gross  negligence  seems  to  be  used  to  define 
a  degree  of  carelessness  greater  than  that  involved  in  ordinary 
negligence,  and  one  of  which  the  law  takes  distinct  cogoiEsnce 
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an  independent  ground  of  liability.    It  may  well  be  doubted 
whether  there  ifl  any  difference  in  law  between  negligence  aad 
gross  negligence.    The  tendency  of  judicial  opinion  is  t«  deny 
it.     Bat  however  that  may  be,  we  are  not  prepared  to  follow 
this  line  of  cases.    As  this  is  the  first  time  this  question  has 
ever  been  before  this  court  for  decision,  we  are  at  liberty  to 
adopt  the  view  we  regard  as  most  just  and  reasonable,  and  the 
most  consistent  with  sound  public  policy;  and  when  we  con- 
eider  the  relation  of  telegraph  companies  to  the  public,  the 
character  and  extent  of  their  business,  and  the  duties  and 
obligations  incident  thereto,  we  see  no  sufficient  reason  for 
distinguishing  between  ordinary  and  gross  negligence  in  this 
behalf,  and  think  it  most  just  and  reasonable,  and  most  con- 
sistent with  sound  public  policy,  that  they  be  not  allowed  to 
stipulate  against  liability  for  negligence  of  any  kind,  if  there 
be  more  than  one  kind. 

Telegraph  companies  do  not  deal  with  their  employers  on 
equal  terms.  There  is  a  necessity  for  their  employment.  They 
are  created  to  promote  public  convenience;  and  until  the  in- 
troduction of  the  telephone,  they  were,  and  practically  still 
are,  especially  for  considerable  distances,  without  competition, 
save  among  themselves,  in  the  transmission  of  intelligence  by 
electricity.  Their  business  has  increased  to  vast  proportions, 
and  neither  the  commercial  world  nor  the  general  public  can 
dispense  with  their  services.  It  is  therefore  just  and  reason- 
able that  they  should  not  be  allowed  to  take  advantage  of 
their  sitaation,  and  of  the  necessities  of  the  public,  to  exact 
exemptimi  from  that  measure  of  duty  that  the  law  imposes 
upon  them,  and  that  public  policy  demands. 

A  former  eminent  chief  judge  of  this  court,  in  his  collection 
of  American  railway  cases,  says  that  ^*  every  attempt  of  car- 
riers, by  general  notice  or  special  contract,  to  excuse  them- 
selves from  responsibility  for  losses  or  damage  resulting  in 
any  degree  from  their  own  want  of  care  or  faithfulness,  is 
against  the  good  faith  that  the  law  requires  as  the  basis  of 
all  contracts  and  employments,  and  therefore  based  upon  prin- 
ciples and  a  policy  that  the  law  will  not  uphold."  This  doc- 
trine is  equally  applicable  to  telegraph  companies. 

In  the  recent  case  of  Smith  v.  Western  Union  Tel,  Co.,  83  Ky. 
104, 4  Am.  St.  Rep.  126,  it  is  said  that  telegraph  companies 
are  public  agents,  engaged  in  a  quasi  public  business;  that 
care  and  fidelity  are  essential  to  their  character  as  public 
eenrants,  and  that  public  policy  forbids  that  they  should  ab- 
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dicate,  as  to  the  public,  by  a  contract  with  an  individoal, 
who  is  but  one  of  millions,  whose  business  will  not,  perhaps 
admit  either  of  delay  or  contest  in  the  courts,  but  who  is  com- 
pelled to  submit  to  any  terms  that  the  company  may  impose, 
and  that  the  law  should  not  uphold  a  contract  by  which  pub- 
lic agents  seek  to  shelter  themselves  from  the  consequences  of 
their  own  wrong  and  neglect;  that  the  liability  of  telegraph 
companies  is  not  founded  wholly  upon  contract;  that  they  are 
chartered  for  public  purposes,  extraordinary  powers  conferred 
upon  them,  the  right  of  eminent  domain  given  to  them,  and 
that  if  they  did  not  serve  the  public  they  could  not  constitu- 
tionally  string  wires  over  a  man's  land  without  his  consent; 
wherefore  they  are  obliged  to  receive  and  transmit  messages, 
and  are  liable  for  neglect  without  any  express  contract,  and 
that  if  they  rely  upon  a  contract  or  a  notice  to  restrict  liabil- 
ity, it  must  be  one  not  in  violation  of  public  policy;  that  in 
view  of  the  vast  interests  committed  to  them,  the  extraordi- 
nary powers  conferred  upon  them,  and  the  virtual  monopoly 
they  enjoy,  courts  should  compel  them,  noleuB  tMrferu,  to  per- 
form the  corresponding  duties  of  diligence  and  good  faith  to 
the  public  thereby  created;  that  any  other  rule  would  defeat 
the  very  purpose  for  which  the  companies  are  chartered, 
namely,  the  accurate  and  speedy  transmission  of  messages  for 
the  public;  that  while  they  may  restrict  their  liability  to  a 
reasonable  extent,  they  cannot  to  the  extent  of  immunity  from 
the  consequences  of  their  own  negligence;  that  they  must 
bring  to  the  discharge  of  their  duties  that  degree  of  care  and 
skill  that  careful  and  prudent  men  exercise  in  like  circum- 
stances, and  that  any  stipulation  by  which  they  undertake  to 
relieve  themselves  from  this  duty,  or  to  restrict  their  liability 
for  its  non-performance,  is  forbidden  by  the  demands  of  sound 
public  policy;  and  that  to  hold  otherwise  would  arm  them 
with  very  dangerous  power,  and  leave  the  public  comparatively 
remediless.  This  reasoning  is  entirely  satisfactory  to  us,  and 
we  adopt  it  as  our  own. 

There  are  many  other  cases  that  hold  the  same  way  and 
upon  substantially  the  same  grounds,  among  which  are  the  fol- 
lowing: True  V.  InUmational  Tel  Co.^  60  Me.  9;  11  Am.  Rep.  166; 
Ayer  v.  WesUm  Union  Tel  Co,,  79  Me.  493;  1  Am.  St.  Rep.  853; 
Fmler  v.  Western  Union  Td.  Co.,  80  Me.  881 ;  6  Am.  St  Rep. 
211;  Telegraph  Co.  v*  Griewold,  87  Ohio  St.  301;  41  Am.  Rep. 
600;  Tyler  ▼.  Western  Union  Tel  Co.^  60  111.  421 ;  14  Am.  Rep. 
38;   74  111.  168;  Thompson  v.  WesUm  Union  Tel  Co.,  64  Wis. 
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-£31;    54  Am.  Rep.  644;   Sweetland  y.  Illinois  and  Mississippi 

Tel.  Co.,  27  Iowa,  433;   1  Am.  Rep.  285;   Western  Union  Tel 

Co.  ▼.  Blanchardy  68  Ga.  299;  45  Am.  Rep.  480;  Mart  v.  West- 

€m   Union  Tel.  Co,,  85  Tenn.  529;   Womack  v.  Western  Union 

Tel.  Co.,  58  Tex.  176;  44  Am.  Rep.  614. 

Judgment  affirmed.  

Tn^BORATH  GoicPAKiBS — LiMTmrg  Lxabilttt  sr  Gohtract.  —  AitipnU* 
turn  reqiiiriiig  »  mesmge  to  be  repeated  is  no  defense  to  an  action  to  reooTer 
damages  lor  delay  or  failure  in  delivering  such  message:  Western  Unkm  TeL 
€0.  T.  Brouehe^  72  Tex.  654;  13  Am.  St.  Rep.  843.  A  telegraph  company  can- 
not, by  any  contract  not  fair,  jnst,  and  reasonable,  if  at  all,  limit  its  liability 
for  damages  caused  by  ite  negligence  in  transmitting  messages:  Pepper  v.  Tele- 
graph Ca.»  87  Tenn.  664;  10  Am.  St.  Bep.  699,  and  particularly  note.  A  tele- 
graph company  may,  howcTor,  limit  its  liability  to  defaults  occurring  upon 
ita  own  line^  where  it  receiyes  a  message  for  transmission  over  its  own  line 
and  that  of  another  company:  Western  Union  TeL  Co.  ▼.  Mu^ford,  87  Tenn. 
190;  10  Am.  81  Bep.  680;  and  oompare  caaea  collected  in  nota. 
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in  Vbbmomt,  488.J 

CuMniA^  Law  —  A88AUI.t  —  Damaois.  —  When  a  party,  by  an  act  which 
he  eonld  baTO  avoided,  tod  which  he  cannot  justify,  inflicts  an  imme- 
diate injury  upon  another  by  force,  he  is  legally  answerable  in  damages 
to  the  party  injured. 

CkimikaXi  Law  —  Assault.  *-  Wobds  of  Protooation  are  no  legal  excuse 
for  the  infliction  of  personal  Tiolence. 

CuMUiAL  Law  —  Assault — Damaoss. — Words  of  Provogatioj!I  cannot 
be  given  in  defense  to  the  claim  of  actual  or  compensatory  damages  for 
an  assault,  but  only  in  mitigation  of  exemplary  damages. 

BZSIIFLART    DaHAOBS  ARB  KOT    B.E00VBRABLB  AS  MaTIBR  OF  RiOHT,    but 

are  given  to  stamp  the  condemnation  of  the  jury  upon  the  acts  of  de- 
fendant because  of  their  malicious  or  oppressive  character. 
Crimiral  Law  —  Assault — Exemplary  Damagxs — Charaotbr  of  Par- 
tus. —  In  assessing  exemplary  damages  for  an  unprovoked  assault,  the 
character  and  standing  of  the  parties  involved  should  be  considered  by 
the  jury. 

Trespass  for  assault  and  battery.  The  assault  was  not 
denied;  but  defendant  claimed  that  it  was  committed  under 
the  influence  of  passion,  induced  by  insulting  and  unjustifi- 
able language  used  by  the  plaintiff  toward  him  at  and  just 
before  the  time  that  the  assault  was  committed,  and  that  the 
fact  that  suoh  language  was  used  should  be  considered  by 
the  jury  in  assessing  both  actual  and  exemplary  damages. 
Judgment  for  plaintiff.     Defendant  appealed. 
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Martin  mnd  ArMboIi,  J.  L.  Martin,  and  J.  C.  Baler,  tx  (be 
plain  tifl: 

BaUhelder  and  Baie$^  and  W.  B.  Sheldon,  for  the  defeadaot 

Tylxr,  X  The  court  instrocted  the  jarj  that  there  waa  no 
defenae  to  the  claim  for  actual  or  compensatorj  damages; 
that  words  were  no  legal  excuse  for  the  infliction  of  personal 
violence;  that,  no  matter  how  great  the  provocation,  the  de- 
fendant was  bonndy  in  any  event,  to  answer  for  these  dam- 
ages. 

It  is  a  general  and  wholesome  rule  of  law  that  whenever,  by 
an  act  which  he  could  have  avoided,  and  which  cannot  be 
justified  in  law,  a  person  inflicts  an  immediate  injury  bj 
force,  he  is  legally  answerable  in  damages  to  the  party  in- 
jured. 

The  question  whether  provocative  words  may  be  given  in 
evidence  under  the  general  issue  to  reduce  actual  damages  in 
an  action  of  trespass  for  an  assault  and  battery,  has  under- 
gone wide  discussion. 

The  English  cases  lay  down  the  general  rule  that  provoca- 
tion may  mitigate  damages.  The  case  of  Frazer  v.  Berkeley, 
7  Car.  A  P.  789,  is  often  referred  to,  in  which  Lord  Abinger 
held  that  evidence  might  be  given  to  show  that  the  plaintiff 
in  some  degree  brought  the  thing  upon  himself;  that  it  would 
be  an  unwise  law  if  it  did  not  make  allowance  for  human  in- 
firmities; and  if  a  person  commit  violence  at  a  time  when  he 
is  smarting  under  immediate  provocation,  that  is  matter  of 
mitigation.  Tindal,  C.  J.,  in  Perkins  v.  Vaughan,  5  Scott  N.  R. 
881,  said:  '*  I  think  it  will  be  found  that  the  result  of  the  cases 
is,  that  the  matter  cannot  be  given  in  evidence  where  it 
amounts  to  a  defense,  but  that  where  it  does  not  amount  to  a 
defense,  it  may  be  given  in  mitigation  of  damages":  Linford 
V.  Lake,  3  Hurl.  A  N.  276.  Addison  on  Torts,  section  1398, 
recognizes  the  same  rule. 

In  this  country,  2  Greenleaf  on  Evidence,  section  9S,  states 
the  rule  that  a  provocation  by  the  plaintiff  may  be  thus 
shown,  if  so  recent  as  to  induce  a  presumption  that  violence 
was  committed  under  the  immediate  influence  of  the  passion 
thus  wrongfully  excited  by  the  plaintiff.  The  earlier  cases 
commonly  cited  in  support  of  this  rule  are:  Cuehman  t. 
Ryan^  1  Story,  100;  Avery  v.  Ray,  1  Mass.  12;  Lee  v.  Wool- 
uy,  19  Johns.  241;  10  Am.  Dec.  230;  and  Maynard  v.  Beardi' 
Uy,  7  Wend.  560;  22  Am.  Dec.  595.     The  supreme  court  of 
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MaBsaehosetts  has  generally  recognized  the  doctrine  that  im- 
mediate proTOcation  may  mitigate  actual  damages  of  this 
kind:  Jfoiory  y.  Smithy  9  Allen,  67;  Tytm  v.  Booth,  100  Mass. 
258;  Bonino  t.  Cakdonio,  144  Id.  299.    It  is  also  said  in  2 
Sedgwiek  on  Damages,  seventh  edition,  521:  '*  If,  making  due 
allowance  for  the  infirmities  of  human  temper,  the  defendant 
has  reasonable  excuse  for  the  violation  of  pablic  order,  then 
there  ie  no  foundation  for  exemplary  damages,  and  the  plain- 
tiff ean  claim  only  compensation.    It  is  merely  the  corollary  of 
this,  tbat  when  there  is  a  reasonable  excuse  for  the  defendant, 
arising  from  the  provocation  or  fault  of  the  plaintiff,  but  not 
sufficient  entirely  to  justify  the  act  done,  there  can  be  no  ex- 
emplary damages,  and  the  circumstances  of  mitigation  must 
be  appUed  to  the  actual  damages.    If  it  were  not  so,  the  plain- 
tiff would  get  ftill  compensation  fer  damages  occasioned  by 
himself.    The  rule  ought  to  be  and  is  practioaUy  mutual. 
Malice  and  provocation  in  the  defendant  are  punished  by  in- 
flicting damages  exceeding  the  measure  of  compensation,  and 
in  the  plaintiff  by  giving  him  less  than  that  measure." 

In  Burke  v.  Jfelvin,  45  Conn.  243,  Park,  C.  J.,  held  that  the 
whole  transaction  should  go  to  the  jury.     ''  They  could  not 
ascertain  what  amount  of  damages  the  plaintiff  was  entitled 
to  receive  by  considering  a  part  of  the  transaction.    They 
must  look  at  the  whole  of  it.    They  must  ascertain  how  far 
the  plaintiff  was  in  fault,  if  in  fault  at  all,  and  how  far  the 
defendant,  and  give  damages  accordingly.    The  difference  be- 
tween a  provoked  and  an  unprovoked  assault  is  obvious.    The 
latter  would  deserve  punishment  beyond  the  actual  damages, 
while  the  damages  in  the  other  case  would  be  attributable,  in 
a  great  measure,  to  the  misconduct  of  the  plaintiff  himself." 
In  Bariram  v.  Stonej  31  Id.  159,  it  was  held  that  in  an  action 
for  assault  and  battery  the  defendant  might  prove,  in  roitiga- 
tioD  of  damages,  that  the  plaintiff,  immediately  before  the 
assault,  charged  him  with  a  crime,  and  that  his  assault  upon 
the  plaintiff  was  occasioned  by  "  sudden  heat "  produced  by 
the  plaintiff's  false  accusation.     See  also  Richardson  v.  Hine, 
42  Id.  206. 

In  Kiffr.  Youmam,  86  N.Y.  824,  40  Am.  Rep.  543,  the 
plaintiff  was  upon  defendant's  premises  for  the  purpose  of 
committing  a  trespass,  and  the  defendant  assaulted  him  to 
prevent  the  act,  and  the  only  question  was,  whether  he  used 
unnecessary  force.  Danforth,  J.,  said:  **  It  still  remains  that 
the  plaintiff  provoked  the  trespass,  was  himself  guilty  of  the 
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act  which  led  to  the  disturbance  of  the  public  peace.  Al- 
though this  provocation  fails  to  justify  the  defendant,  it  may 
be  relied  upon  by  him  in  mitigation  even  of  compensatory 
damages.  This  doctrine  is  as  old  as  the  action  of  trespass, 
and  is  correlative  to  the  rule  which  permits  circumstances  of 
aggravation,  such  as  time  and  place  of  an  assault,  or  insult- 
ing words,  or  other  circumstances  of  indignity  and  contumely, 
to  increase  them." 

In  Robison  v.  Rupert^  23  Pa.  St.  523,  the  same  rule  is 
adopted,  the  court  saying:  "  Where  there  is  a  reasonable  ex- 
cuse for  the  defendant,  arising  from  the  provocation  or  fault  of 
the  plaintiff,  but  not  sufficient  to  entirely  justify  the  act  done, 
there  can  be  no  exemplary  damages,  and  the  circumstances  of 
mitigation  must  be  applied  to  the  actual  damages." 

In  Ireland  v.  EUiott,  5  Iowa,  478, 68  Am.  Dec.  715,  the  court 
said:  '^The  furthest  that  the  law  has  gone,  and  the  furthest 
that  it  can  go,  whilst  attempting  to  maintain  a  rule,  is  to  per* 
mit  the  high  provocation  of  language  to  be  shown  as  a  palli- 
ation for  the  acts  and  results  of  anger;  that  is,  in  legal  phrase, 
to  be  shown  in  mitigation  of  damages." 

In  Thrall  v.  Knapp,  17  lawa,  468,  the  court  said:  "The 
clear  distinction  is  this:  contemporaneous  provocation  of  words 
or  acts  are  admissible,  but  previous  provocations  are  not;  and 
the  test  is,  whether  Hhe  blood  has  had  time  to  cool.'  ....  The 
law  affords  a  redress  for  every  injury.  If  the  plaintiff  slan- 
dered  defendant's  daughters,  it  would  entirely  accord  with 
his  natural  feelings  to  chastise  him;  but  the  policy  of  the 
law  is  against  his  right  to  do  so,  especially  after  time  for  re- 
flection. It  affords  a  peaceful  remedy.  On  the  other  hand, 
the  law  so  completely  disfavors  violence,  and  so  jealously 
guards  alike  individual  rights  and  the  public  peace,  that  if 
a  man  gives  another  a  cuff  on  the  ear,  though  it  cost  him  noth- 
ing, no,  not  so  much  as  a  little  diachylon^  yet  he  shall  have  his 
action":  2  Lid.  Raym.  955,  per  Lord  Holt  The  reasoning  of 
the  court  seems  to  make  against  his  rule  that  provocations 
such  as  happen  at  the  time  of  the  assault  may  be  received  in 
evidence  to  reduce  the  amount  of  the  plaintiff's  recovery. 

In  Morely  and  Wife  v.  Dunbar,  24  Wis.  183,  Dixon,  C.  J., 
held  that,  notwithstanding  what  was  said  in  Bircliard  v.  BooiK 
4  Id.  85,  circumstances  of  provocation  attending  the  transac- 
tion, or  so  recent  as  to  constitute  a  part  of  the  res  ge$t«^  though 
not  sufficient  entirely  to  justify  the  act  done,  may  constitute 
an  excuse  that  may  mitigate  the  actual  damages;  and  where 
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the  iproYocation  is  great,  and  calculated  to  excite  strong  feel« 

kigs  of  resentment,  may  reduce  them  to  a  sum  which  is  merely 

noaiinal.    But  in  Wihtm  v.  Ytmng^  81  Wis.  574,  it  was  held  by 

a  majority  of  the  court  that  provocation  could  go  to  reduce 

conapensatory  damages  only  so  far  as  these  should  be  given  for 

injury  to  the  feelings,  Dixon,  C.  J.,  however,  adheriirg  to  the 

rule  in  Mordy  t.  Dunbar^  supra,  that  it  might  go  to  reduce  all 

compensatory  damages;  but  in  Fenelon  v.  Butts,  63  Id.  844, 

and  in  Corcoran  v.  Harran,  55  Id.  120,  it  was  clearly  held  that 

personal  abuse  of  the  assailant  by  the  party  assaulted  may  be 

considered  in  mitigation  of  punitory  but  not  of  actual  damages, 

which  include  those  allowed  for  mental  and  bodily  suffering; 

that  a  man  commencing  an  assault  and  battery  under  such 

circumstances  of  provocation  is  liable  for  the  actual  damages 

which  result  from  such  assault. 

In  DonneUy  v.  Harris,  41  111.  126,  the  court  instructed  the 
jury  that  words  spoken  might  be  considered  in  mitigation  of 
damages.  Walker,  C.  J.,  in  delivering  the  opinion  of  the  su- 
preme court,  remarked :  *'  Had  this  modification  been  limited 
to  exemplary  damages,  it  would  have  been  correct,  but  it  may 
well  have  been  understood  by  the  jury  as  applying  to  actual 
damages,  and  they  would  thus  have  been  misled.  To  allow 
them  the  effect  to  mitigate  actual  damages  would  be  virtually 
to  allow  them  to  be  used  as  a  defense.  To  say  they  constitute 
no  defense,  and  then  say  they  may  mitigate  all  but  nominal 
damages,  would,  we  think,  be  doing  by  indirection  what  has 
been  prohibited  from  being  done  directly.  To  give  to  words 
this  effect,  would  be  to  abrogate,  in  effect,  one  of  the  most 
firmly  established  rules  of  the  law."  See  also  Ogden  v.  Clay- 
comby  52  Id.  866.  In  Gizler  v.  Witzel,  82  Id.  322,  the  court 
said,  in  reference  to  the  charge  of  the  court  below:  "The  third 
instruction  tells  the  jury,  among  other  things,  that  the  plain- 
tiff, in  order  to  recover,  should  have  been  guilty  of  no  provoca- 
tion. This  is  error.  It  is  wholly  immaterial  what  language 
he  may  have  used,  so  far  as  the  right  to  maintain  an  action  is 
concerned,  and  even  if  he  went  beyond  words,  and  committed 
a  technical  assault,  the  acts  of  the  defendant  must  be  still 
limited  to  a  reasonable  self-defense." 

In  Norris  v.  Casel,  90  Ind.  143,  this  precise  question  was  not 
raised;  but  the  court  said,  in  reference  to  the  instructions  of 
the  court  below,  that  the  first  part  of  the  charge,  that  a  provo- 
cation by  mere  words,  however  gross  and  abusive,  cannot 
justify  an  assault,  was  correct,  and  that  a  person  who  makes 
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BQch  words  a  pretext  for  committing  an  assault  commits 
thereby,  not  only  a  mere  wrong,  but  a  crime,  and  the  person 
so  assanlied  is  not  deprived  of  the  right  of  reasonable  self-de- 
fense, even  though  he  used  the  insulting  language  to  provoke 
the  assanlt  against  which  he  defends  himself;  but  whatever 
may  have  been  his  purpose  in  using  the  abusive  language,  it 
cannot  be  made  an  excuse  for  the  assault 

John$ofi  V.  MeKee,  27  Mich.  471,  was  a  case  very  similar  to 
the  one  at  bar,  and  was  given  to  the  jury  under  like  instruc- 
tions. The  supreme  court  said:  *'In  regard  to  provocation, 
the  court  charged,  in  effect,  that  if  plaintiff  provoked  defend- 
ant, and  the  assault  was  the  result  of  that  provocation,  he 
could  recover  nothing  beyond  his  actual  damages  and  out- 
lays, and  would  be  precluded  from  claiming  any  damages  for 
injured  feelings  or  mental  anxiety.  In  other  words,  he  would 
be  cut  off  from  all  the  aggravated  damages  allowed  in  cases 
of  willful  injury,  and  sometimes  loosely  called  exemplary 
damages.  As  there  is  no  case  in  which  a  party  who  is  dam- 
aged, and  is  allowed  to  recover  anything  substantial,  cannot 
recover  his  actual  damages,  the  rule  laid  down  by  the  court 
was  certainly  quite  liberal  enough,  and  if  any  one  could  com- 
plain, it  was  not  the  defendant." 

The  court  said  in  Prentiss  v.  Shaw,  56  Me.  427,  96  Am.  Dec. 
475:  "We  understand  the  rule  to  be  this:  a  party  shall  re- 
cover, as  a  pecuniary  recompense,  the  amount  of  money  which 
shall  be  a  remuneration,  as  near  as  may  be,  for  the  actual, 
tangible,  and  immediate  result,  injury,  or  consequence  of  the 

trespass  to  his  person  or  property If  the  assault  was 

illegal  and  unjustified,  why  is  not  the  plaintiff,  in  such  case, 
entitled  to  the  benefit  of  the  general  rule,  before  stated,  that  a 
party  guilty  of  an  illegal  trespass  on  another's  person  or  prop- 
erty must  pay  all  the  damages  to  such  person  or  property 
directly  and  actually  resulting  from  the  illegal  act?  .  .  .  , 
Where  the  trespass  or  injury  is  upon  personal  or  real  prop- 
erty, it  would  be  a  novelty  to  hear  a  claim  for  a  reduction  of 
the  actual  injury  based  on  the  ground  of  provocation  by 
words.  If,  instead  of  the  owner's  arm,  the  assailant  had 
broken  his  horse's  leg,  ....  must  not  the  defendant  be  held 
to  pay  the  full  value  of  the  horse  thus  rendered  useless?" 
The  learned  judge  admits  that  the  law  has  sanctioned,  by  a 
a  long  series  of  decisions,  the  admission  of  evidence  tending 
id  show,  on  one  side,  aggravation,  and  on  the  othef,  mitigation 
of  the  damages  claimed;  but  he  holds  the  law  to  be,  ihat 
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mitigant  circumstances  can  only  be  set  against  Exemplary > 
damages,  iind  cannot  be  used  to  reduce  the  actual  damages* 
directly  resulting  from  the  defendant's  unlawful  act. 

In  a  learned  article  on  damages  in  actions  ex  delictOj  3 
Am.  Jur.  287,  it  is  said:  *^If  the  law  awards  damages  for  an 
injury,  it  would  seem  absurd,  even  without  resorting  to  the 
definition  of  damages,  to  say  that  they  shall  be  for  a  part  only. 
of  the  injury." 

''It  is  a  reasonable  and  a  legal  principle  that  the  compen- 
aation  should  be  equivalent  to  the  injury.  There  may  be 
some  occasional  departures  from  this  principle,  but  I  think  it 
will  be  found  safest  to  adhere  to  it  in  all  cases  proper  for  legal 
indemnification  in  the  shape  of  damages":  4  Dall.  207,  per 
Shippen,  C.  J. 

Jacoh%  Y.  Hoover^  9  Minn.  204,  Cuihman  v.  Wttddell^  1  Bald. 
67,  and  McBride  v.  MeLav^hlin^  5  Watts,  875,  are  strong  au- 
thorities in  support  of  the  rule  that  provocative  language  used 
by  the  plaintiff  at  the  time  of  the  battery  should  be  given  in 
evidence  only  in  mitigation  of  exemplary  damages,  and  that 
unless  the  plaintiff  has  given  the  defendant  a  provocation 
amounting,  in.  law,  to  a  justification /he  is  entitled  to  receive 
eompensation  for  the  actual  injury  sustained. 

If  provocative  words  may  mitigate,  it  follows  that  they  may 
reduce  the  damages  to  a  mere  nominal  sum,  and  thus  prac- 
tically justify  an  assault  and  battery.  But  why,  under  this 
rale,  may  they  not  fully  justify?  If  in  one  case  the  provocat 
tion  is  so  great  that  the  jury  may  award  only  nominal  dam- 
ages, why,  in  another,  in  which  the  provocation  is  far  greater, 
should  they  not  be  permitted  to  acquit  the  defendant,  and 
thus  overturn  the  well-settled  rule  of  law  thatwords  cannot 
justify  an  assault?  On  the  other  hand,  if  words  cannot  justify, 
they  should  not  mitigate.  A  defendant  should  not  be  heard 
to  say  that  the  plaintiff  was  first  in  the  wrong  by  abusing 
him  with  insulting  words,  and  therefore,  though  he  struck 
and  injured  the  plaintiff,  he  was  only  partly  in  the  wrong,  and 
ahould  pay  only  part  of  the  actual  damages. 

If  the  right  of  the  plaintiff  to  recover  actual  damages  were 
in  any  degree  dependent  on  the  defendant's  intent,  men  the 
plaintiff's  provocation  to  the  defendant  to  commit  the  assault 
QpoD  him  would  be  legitimate  evidence  bearing  upon  that 
question;  but  it  is  not.  Even  lunatics  and  idiots  are  liable  for 
actual  damages  done  by  them  to  the  property  or  person  of 

another,  and  certainly  a  person  in  the  full  possession  of  hit 
▲M.  as.  &ar.«  vok  XV.— M 
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fkeoltiei  0boiild  be  held  liable  for  his  actual  injoriee  to  an. 
otheTy  unlees  dcme  in  flelf-defense,  or  under  reasonable  appie* 
henrion  that  the  plaintiff  was  about  to  do  him  bodily  harm. 
The  law  is,  that  a  person  is  liable  in  an  action  of  trespass  for 
an  assault  and  battery,  although  the  plaintiff  made  tlie  first 
assault,  if  the  defendant  used  more  force  than  was  neoesearj 
far  his  protection,  and  the  symmetry  of  the  law  is  better  pre* 
senred  by  holding  that  the  defendant's  liability  for  actual 
damages  begins  with  the  beginning  of  his  own  wrongful  act 
It  is  certainly  in  accordance  with  what  this  court  held  in 
Howland  y.  Day,  66  Vt  318,  that  ''the  law  abhors  the  nee  of 
force,  either  for  attack  or  defense,  and  never  permits  its  use 
unpecessarily.^ 

Xx^nifiary  damages  are  not  recoYerable  as  matter  of  right, 
but,  as  was  stated  by  Wheeler,  J.,  in  Earl  ▼.  Tupper^  45  Vt 
275,  they  are  given  to  stamp  the  condemnation  of  the  jury 
upon  the  acts  of  the  defendant  on  account  of  their  malicious 
or  oppressive  character:  Boardman  y.  Ooldsmith^  48  Id.  403, 
and  cases  cited;  Mayne  on  Damages,  5865;  VoUz  y.  Blacfator, 
64  N.  Y.  440. 

The  instructions  to  the  jury  upon  this  branch  of  the  case 
were  in  substantial  accordance  with  the  law,  as  above  stated. 
As  exemplary  damages  were  awardable  in  the  discretioii  of 
the  jury,  the  charge  was  also  correct  that  the  influence  of  an 
example  in  a  case  of  this  kind  depended  on  the  charact^  and 
standing  of  the  parties  involved. 

We  find  no  error  in  the  charge,  and  the  judgment  is  affirmed. 


Assault  avd  Battkrt — Damaoss.  —  As  to  the  aJlowanett  of 
dsaAge*  for  aots  ponishable  crimioally,  saeb  as  aMaalt  mad  bsttity, 
obiia  trospasa,  eta,  note  to  AwiUn  t.  WilaoHp  SO  Am.  Dea  771-77&. 

SZBItFLART    DaMASBS,    WBXN  ALLOWABLE,   AHD  WHSM     HOT:  SOO 

hmtic  JVpOa.  t.  Bridget,  86  Ala.  448;  11  Am.  8t  Rep.  58,  and  note;  PSU^ 
hMrgh  etc  ^y  Co,  v.  Lytm,  123  Pa.  St  140;  10  Am.  St.  Rep.  517,  and  note 

AaaAVLT  AKD  Batteht.  — In  an  action  for  an  aasaoH  and  battenTt  vhiA 
11  also'  poniafaablo  criminally,  exemplary  damages  are  not  reoovenble:  H§ 
▼.  Parker,  6S  N.  H.  842;  IS  Am.  Rep.  270;  bnt  see  Hoadlqf  v.  Weitmm.  4ft 
Vt.  280;  12  Am.  Rep.  197;  Rowe  ▼.  ifoMt,  9  Riob.  423;  S7  Am.  Dee.  6«h 
Taber  t.  Hmtmm,  5  Ind.  122;  SI  Am.  Dec.  96.  In  an  notion  to  leeeTsr  exen- 
plary  damagee  for  an  aasanlt  and  battery,  it  is  not  neeessaiy  tkaft  tbo  jniy 
should  be  satisfled,  beyond  a  reasonable  donbt,  that  the  assanh  aad  hntteiy 
was  maUstenaty  eommittdl  by  delsndantx  BL  ihm  r.  MtQimtkm^  74  CU. 
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[61  Tbbmort,  fiOtJ 

•»  Omvnuuv  of  Ihfaiit  —  Rxprisbiitatiov  as  to  Aob.  —  i^ 
fai  lorl  will  not  1m  agsinst  Aa  intuit  for  frmidiikii^y  w^gnrntkU 
falf  biBMlf  to  Iw  of  full  age,  thereby  obtoining  credit^  «ad  iachioiiig 
pfauatiff  to  oootnet  with  him. 
JmwjkMor.^WoKM  ov  Acnoii  does  not  determine  the  lielnUtj  of  an  infMil^ 
aad  he  eennot  be  mnde  liable  when  the  ennee  of  aetioB  arlata  froni  mm* 
tnot  in  an  aetion  in  lorm  ex  delkto. 

TuMPAis  OD  tho  case  against  an  infiunt 

John  B.  MeaehAm  and  O.  H.  Mawn^  for  the  plaintlft 

BalckMeT  amd  Bate$^  for  the  defendant. 

Ttlsb,  J.  The  plaintiff  brings  this  action  against  the  de* 
fendant  to  recoyer  the  damages  which  he  claims  to  have  sue- 
tained  in  conseqnenoe  of  the  defendant  having  falsely  and 
firaodnlently  represented  to  him  that  he  was  of  the  full  age 
of  twenty-one  years,  whereby  the  plaintiff  was  induced  to  sell 
the  defendant  certain  goods  and  merchandise,  and  to  take  hie 
promissory  note  therefor.  The  defendant  pleads  infanoy,  and 
the  case  comes  to  thie  court  on  demurrer  to  the  plea. 

Cases  involving  substantially  the  same  question  that  is  here 
presented  have  been  decided  by  this  court,  and  a  full  review 
of  the  authorities  is  unnecessary.  It  was  held  in  West  v.  Moot$^ 
14  Vt.  447,  89  Am.  Dec.  285,  and  Morrill  v.  Aden,  19  Vt  505, 
that  to  an  action  on  the  case  for  a  false  and  deceitful  warranty 
of  a  horse;  infancy  was  a  good  defense;  and  in  GUson  v.  Spear^ 
88  Id.  815,  88  Am.  Dec.  659,  that  an  infant  was  liable  in  an 
aetion  ex  delicto  for  an  actfial  and  willful  fraud  only  in  cases 
in  which  the  form  of  action  did  not  suppose  that  a  contract 
existed;  but  where  the  gravamen  of  the  fraud  consisted  in  a 
transaction  that  really  originated  in  contract,  the  plea  of  in- 
fancy was  a  good  defense.  In  Doran  v.  Smithy  49  Vt.  858,  the 
defendant  falsely  and  fraudulently  represented  that  he  was 
the  owner  of  certain  property,  and  had  good  right  to  sell  the 
same;  and  the  plaintiff,  confiding  in  such  representations, 
bought  the  property,  and  paid  the  defendant  therefor.  The 
property  was  not  in  fact  the  defendant's,  and  the  plaintiff  waa 
eempelled  to  surrender  it  to  the  true  owner;  yet  a  plea  of  in- 
fsncy  to  a  declaration  in  case  was  held  good  on  demurrer. 

The  plaintiff's  counsel  insist  that  a  legal  distinction  can  he 
drawn  between  the  above  cases  and  the  one  at  bar,  in  that,  in 
the  present  ease,  the  false  and  fraudulent  representation  waa 
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antecedent  to  and  disconnected  with  the  contract,  although  it 
was  the  inducement  to  it. 

While  it  is  true,  as  a  general  proposition  of  law,  that  infants 
are  liable  for  their  tortp,  yet  the  form  of  action  does  not  deter- 
mine their  liability,  and  they  cannot  be  made  liable  when  the 
cause  of  action  arises  from  a  contract,  although  the  form  is  ex 
delicto.  A  reference  to  the  declaration  in  this  case  shows  that 
the  representations  made  by  the  defendant  as  to  his  age,  using 
the  concise  language  of  Chief  Justice  Pierpoint  in  Doran  ▼. 
Smith,  9upray  **  enter  into  and  constitute  an  element  of  the  con- 
tract itself;  it  is  that  that  makes  them  actionable.  The  contract 
must  be  alleged  and  proved,  or  there  can  be  no  recovery.  The 
contract  is  the  basis  of  the  action;  the  fraud  is  predicated  upon 
the  contract." 

Benjamin  in  his  work  on  sales,  page  22,  lajrs  down  the  gen- 
eral rule  that  an  action  at  law  will  not  lie  against  an  infant 
for  fraudulently  representing  himself  of  full  age,  and  thereby 
inducing  the  plaintiff  to  contract  with  him,  and  cites  many 
authorities  in  support  of  the  rule;  but  in  his  note,  on  page  442, 
he  says  that  an  infant  may  be  held  liable  for  a  fidse  statement 
as  to  his  age,  if  he  afterwards  successfully  refuses  to  pay  on 
the  ground  of  infancy. 

The  decision  in  Pitta  ▼.  Hall,  9  N.  H.  441,  which  is  referred 
to  approvingly  by  Redfield,  J.,  in  Towne  ▼.  Wiley,  23  Vt.  855, 
56  Am.  Dec.  85,  is  relied  upon  by  the  plaintiff's  counsel  in 
this  case;  but  that  decision  was  not  an  authority  in  point  in 
Towne  v.  Wileyy  supra.  In  the  latter  case,  an  infant,  who  had 
hired  a  horse  of  a  livery-stabJe  keeper  to  drive  to  an  agreed 
plaoe  twenty-three  miles  distant,  returned  by  a  circuitous 
route,  nearly  double  that  distance,  left  the  horse  standing  out 
of  doors  during  the  night,  and  it  died  from  overdriving  and 
exposure.  It  was  held  that  the  infant  was  liable  in  trover  far 
a  conversion  of  the  property  by  departing  from  the  object  of 
the  bailment,  the  same  as  if  he  had  taken  it,  in  the  first  in- 
stance, without  permission.  In  his  opinion  in  that  case  Judge 
Bedfield  said:  '*In  all  the  cases,  then,  upon  this  subject, it' 
will  be  found  that  the  courts  profess  to  hold  infants  liable  for 
positive,  substantial  torts,  but  not  for  violations  of  contract 
merely,  although,  by  construction,  the  party  claiming  redress 
may  be  allowed,  by  the  general  rules  of  pleadingp  to  declare 
in  tort  or  contract,  at  his  election." 

In  Fitu  T.  HaU,  eupra,  the  infant  had  rescinded  flio  oontraet 
by  which  goods  had  been  sold  to  him,  and  his  nolo  taken  thoio- 
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foTy  on  hiB  false  repreBentation  that  he  was  of  age,  and  had  re- 
foBedy  on  demand,  to  return  the  property.    Parker,  C.  J.,  who 
delivered  the  opinion,  said,  in  the  subsequent  case  of  BurUy 
▼.  RtAsseU,  ION.  H.  iH  34  Am.  Dec.  146:  "That  decision  is, 
that    an  infant  is  liable  in  case  for  a  fraudulent  affirmation 
that  he  is  of  age,  whereby  another  is  induced  to  enter  into  a 
contract  with  him,  if  he  afterwards  avoids  the  contract  by  rea- 
son of  his  infancy." 

We  think  no  distinction  in  principle  can  be  drawn  between 
this  case  and  former  cases  referred  to,  decided  by  this  court, 
and  the  judgment  of  the  county  court  is  affirmed. 


IivvAHCT — Contracts.  —  An  action  for  deceit  lies  against  an  infant  who 
liaa  obtained  property  by  the  fraudalent  representation  that  he  was  of  age^ 
and  refuses  to  pay  for  it:  Riee  t.  Ba^er,  108  Ind.  472;  68  Am.  Rep.  6a  Bnt 
an  infant  cannot  be  estopped  from  asserting  his  tme  age,  nor  from  avoiding 
his  contract  by  pleading  his  disability:  Ahey  ▼.  Heed,  116  Ind.  148;  7  Am. 
St.  Rep.  418,  and  note. 

In  the  case  of  MeKamy  y.  CVwptfr,  81  Oa.  879,  where  one  Cooper  soed  the 
administrator  of  Miller  upon  notes  executed  by  Miller  daring  his  lifetime, 
Imt  daring  his  minority,  the  charge  of  the  oonrt  was  held  proper,  which  in- 
structed that,  although  Miller  perpetrated  a  fraud  in  falsely  alleging  himself 
to  bo  twenty-one  years  of  age  at  the  time  of  executing  said  notea^  plaintifl 
•oidd  not  reoorer  upon  them  if  he  was  at  the  time  aa  infaal 
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▲miimsTKAtOBa^  payniMit  to^  when  valid,  497. 

ArPSLLATB  PBOOBKDiHQa^  appeal  by  one  party,  when  operates  in  ftiTor  of  al^ 

62«. 
AnoRVxr  at  Law,  priTileged  oommnnicationa  to^  what  are,  818. 
privileged  commnnioations  to^  inclnde  papera  and  lettere»  818. 

^AMMxanoT  AMD  Imsoltbhot,  decree  of  eourt  having  Jnriadietioa  la  binding 

in  other  atatei^  218. 
dividend,  aooeptanoe  o^  whether  oreatea  eetoppel*  218. 
Jnriadiction  in,  does  not  affect  non-residents,  212. 
non-resident  creditors  accepting  dividends,  whether  bound  by  discharge^ 

S14v22a 
i-resident  oediftoca  cannot  take  property  Irom  tho  assignee^  212; 

•rsaident  creditors  appearing  merely  to  oppose  discharge,  or  to  nrge 

that  proceedings  do  not  bind  them,  213. 
i-resident  creditors,  ground  for  holding  discharge  void  as  against.  212. 
non-resident  creditors  not  parties  to,  are  not  bound  by  discharge,  212. 
ncii-resident  creditor  proving  his  debt^  whether  bound  by  discharge^ 

214. 
non-resident  creditor,  waiver  of  jurisdiction  over  debt,  what  is  not^  218. 
property  in  another  state,  213. 

^A»»"M,  liability  of,  as  warehousemen,  when  commences,  429. 

liability,  when  terminates^  429. 

•f  passengers,  destination,  duty  of,  at,  704. 

right  of  states  to  regulate  charges  of,  490. 

right  of  states  to  regulate  charges  of,  must  not  be  arbitrarily  exercised, 
49a 

right  of,  to  be  heard  respecting  reasonableness  of  charge,  491. 

way-stations,  passengers  leaving  train  at,  787. 
Childrbn  born  after  making  a  will,  what  provisions  in  will  make  it  opera- 
tive against  them,  592-59& 
CoHWLKTt  or  Laws,  comity,  when  permits  carrying  out  of  laws  .of  another 

state,  679. 
CoifflrnTunoM AL  Law,  carriers,  right  of  states  to  regulate  charges  of,  490^ 
491. 

estoppel  against  urging  unconstitutionality  of  a  statute,  219. 
GonT&Aem,  wagering,  what  are,  167,  168. 

wagering;  recovering  money  paid  under,  168. 
OovnuBUTiOM  between  persons  jointly  answerable  for  libel,  838. 
CoBroRATiONS^  Stockholders,  liability  of,  626. 

•tockhoiders,  suits  by,  to  prevent  frauds  and  acts  uUra  wkm^  811» 

•lock,  fraudulent  issue  of,  liability  for,  192,  226* 

tloek,  transfers  of,  when  valid,  626. 
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Oo-TSNAMOT,  profiti,  aoeonnimg  for,  between  eo-tenanti^  9$k 
(khTEKAvn,  renH  lialnlity  to  Aoooont  for,  66S. 
CRiMiJf  AL  Law,  rape,  attaok  on  chAneter  of  pro— witriai, 
■elf -cMenoe^  wl»t  eDetoioa  plea  of,  SG2. 


DB|ilfm<if>H  of  li^uK  aooepta^c*  ttnential  to^  a. 

of  lands  forue aa a stredt,  what ii^  30,  33, 

of  lands,  rerocation  of,  31. 
DsmvinoH  of  filing,  294. 

of  liberty  of  the  pren,  848,  344. 

of  malice  in  law  and  in  fact,  387,  8S8L 

of  wagering  contracts,  167. 

Bbtats  ov  'DmowDMvn,  poethnmona  ehildren,  what  proriaioBa  of  a  wi&  «i- 

clilde  from  inheritittg,  G92-IMI6.  . 
Ebtoppxl  against  urging  invalidity  of  discharge  in  bankmptoy  or  insol* 

vency,  214,  220. 
BxacunoN,  bond  of  indemnity,  whether  officer  must  levy  and  seD  after  rs- 

eeiving,  315,  316. 
possession,  writ  of,  all  persons  in  possession  most  be  remored,  07. 
possession,  writ  of,  crops,  right  of  plaintiff  to  be  pot  in  possession  o^  OQl 
possession,  writ  of,  defendant  and  plaintiff  must  not  be  left  oonteadiDg 

for  possession,  57. 
possession,  writ  of,  defendant  need  not  be  remoTod  if  ho  agresa  to  hsU 

under  plaintiff,  58. 
possession,  writ  of,  defeodaut^s  wife  and  family  may  be  removed,  68. 
possession,  writ  of,  duty  of  officer  under,  56. 
possession,  writ  of,  formal  delivery  of  possession  not  snfieient^  87. 
possession,  writ  of,  goods  of  defendant,  necessity  of  removal,  00. 
possession,  writ  of,  improvements,  right  of  plaintiff  to  be  put  in 

sion  of,  59. 
w|it  of  possession,  return  day,  what  may  bo  dona  after,  88. 
writ  of  possession,  service  <rf,  when  plaintiff  and  defandanto  are 

ants,  69. 
writ  of  possession,  what  essential  to  oompleto  isrvioa  ol^  60-8L 
writ  of  possesaion,  who  may  be  removed  under,  80-81* 

FlUMO  Papkrs,  certificate  of,  what  sufficient,  296. 
defined,  294. 

delivery  to  proper  officer  is  essential  to,  296. 
fee  for,  payment  of,  may  be  essential,  296. 
fee  for,  waiver  of  payment  of,  296. 
indorsement  of,  cases  requiring,  297. 
indorsement  of  fact  of,  should  be  made,  285« 
indorsement  of  fact  of,  omission  of,  295. 
indorsement  of,  instances  where  it  is  immatorial,  88a. 
is  leaving  them  with  proper  officer  for  filing,  295. 
ot  bill  of  exceptions,  297. 
of  claim  against  insolvent  estote,  296. 
of  chattel  mortgage,  295. 
of  deposition,  296. 
of  paper  for  registration,  296. 
proof  of,  when  paper  is  not  indorsed,  297. 
when  officer  is  absent,  295. 
when  office  of  clerk  is  vacant,  295. 
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teili  «f,  SS9. 

«iiAttol  mortgig^  panidttiiig  aMrtgagorlo  wtihi pwnwi—  ■■<  td^ 
fl8-f]C  


,    .-.    of,.088. 

v«TO«ttioii  ^»-  by  death  of  gnanator,  !?& 
Ov^mAJiTT,  revocation  of,  by  death  of  guanuitor,  17Ai 

HiFSBAND  JUID  Will,  gift  by  husband  to  wife,  97. 

poeMeeiop,  writ  of*  against  husband,  requires  remoyal  of  wili^  Ml 
poeeession,  writ  of,  pendenie  lite  purchasers,  removal  o^  80t; 
pooeession,  writ  of,  who  may  not  be  removed  under,  61. 
eeparation,  agreement  for,  validity  and  effoot  of,  469. 
septrate  proper^  d  wife,  husband's  agreement  that  oertain  noo^ya  ihall 
be^S7. 

Ikvamt,  contributory  negligence,  when  chargeable  with,  678;  683; 

fraudulently  representing  himself  as  of  age,  938. 
Iiri>BMiiiTT,  bond  of«  officer  receiving  and  refusing  to  proceed^  defeasea  opea 
to,  315. 
bond  of,  officer  rjBceiving,  whether  must  levy  and  sell  whether  properly 
belongs  to  defendant  or  not,  316,  316. 
ImuNonoN,  against  publication  of  libel,  369. 

luauRAMCi,  agent's  knowledge,  when  avoids  breach  of  oondition»  818. 
life,  suicide,  when  woids,  436. 

matual  benefit  society  refusing  to  levy  assessment^  beoomea  liable  for  Iha 
amount  of  its  policy,  437. 

JtnHnfBRT,  collateral  attacks  on,  148. 

oondusivenesa  of,  142. 

law  of  the  ease,  when  controls  subsequent  appeal,  948L 
JuRT  Tbial,  verdict^  eertainty  requisite  in»  762. 

verdict,  spedal,  mnat  cover  all  the  tssaes^  aad  noi  be  islf  eoatiadigteiy» 
762. 

waiver  fd^  la  eriminal  oases,  168. 

Laxdlord  akd  Tknaht,  defects  in  leased  premise^  llabUify  tf  landlnrt.  te 

injuries  caused  by,  201. 
liability  of  landlord  for  injuries  reeulting  from  kaowa  weakatM  «f  baM 
ing,  201. 
LoxL,  author,  who  liable  as,  336,  836. 

contribution,  one  jointly  liable  cannot  aaforee^  888^ 
damages  recoverable  for,  339,  342. 
damages,  exemplary,  341. 
damages,  regulation  of,  339,  842. 
editor,  liabUity  of,  336. 
*         mejice  in  la^  and  in  fact,  337,  838. 
persons  answerable  for,  384. 
printer,  liability  of,  336. 
proof  of  publication,  8!{7. 
proprietor  of  periodical  is  answerable  for  whatever  is  published 

834,836. 
vender,  liability  of,  336. 

See  NicwsPAPnt  LfBSL. 
iJOBitsu,  abuse  ot,  when  amounts  to  a  trespa^^*,  178. 
Mvoeation  of,  when  not  p«ruiitte(L.  173. 
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Malioioits  PBOOBOonoHy  probabU  oum,  ftdvioe  d  miumI  b 

•      ^753. 
Uamom  avb  SMftTAHT,  wMMihlwiry,  d«f«etir«,  «m  oI^  after 
iMd  to  farniBh  bvtter,  683. 

miobinTy,  wh«t  niMter  mast  pcovide,  682. 
lioBTOAOJ^  chattel,. apccppwu^d  by^reeipeat'  that  mortgifor  wamj 
in  pOMeMJon  and  aell,  913. 

ehattel,  agreemaat  not  oontainod  in,  whetfaor  randan  fraadalant^  f  lit 

ahattal,  anthoriiing  mortgagor  to  wll,  caiei  holding  it  not  to  bo  teadap 
knt.  916,  916. 

•battel,  anthoriiing  mortgagor  to  aell,  caeee  holding  it  to  bo  frandalaA 
prima  fade,  916. 

ahatteU  frandnlent  in  law  whan  it  permiti  awrtgigor  to  aeli*  f  llL 

deed  abeolnte,  may  be  shown  to  bo  a,  684. 

▼ondeo,  liability  for,  614. 
livmoiPAL  Corporation,  buildings  and  walls,  fall  of,  liabili^  far  hiji 
inaioted  by,  849. 

nnisanoo,  liability  of,  far  snthociidng  third  person  to  "*^*"***n.  846L 

anisanoe,  liability  of,  for,  depends  on  charters,  846. 

nniwanoe,  liability  of,  for  erecting  or  maintaining,  846. 

nnisanoe,  liability  to  indictment  for,  846. 

nuisance,  licensing  of,  makes  municipality  answerabis  for,  8€7* 

nuisance,  objects  in  street^  when  are,  S47. 

nuisance,  sewers,  liability  for,  848. 

nnisanoe  to  health,  liability  tor,  848. 

powers  of,  most  be  given  in  their  charters,  137. 

streets,  charter  requiring  persons  injured  to  i 
of  adjoining  lot^  446. 

•troota,  duty  of,  to  keep  in  repair,  446. 

■treats,  duty  of,  to  keep  safe  and  nnobstmoted,  847. 

streeta,  notice  of  defeota  in,  when  imputed  to,  446. 


HioiJOBHoa,  ohildran,  when  not  chatgeabla  with  contributory,  Wl% 

treapaaaer  upon  premises,  whether  may  reoover  for,  374. 
HiooTiABLB  iNaTRVMBHTS,  Collection,  indorsement  for,  624. 

parol  evidence  to  show  true  relation  of  the  parties  to^  887. 

parol  evidence  to  vary-  effect  of  indorsement^  288b 

parol  evidence  to  vary  or  contradict,  287. 
NiwsPAPBR  LiBiL  ariaing  from  error  or  inadvertence,  337. 

authors  and  artiata,  aapertiona  upon  private  charaetar  o^  9f  mt/t  psM* 
iegeii,  369. 

authora  and  artiata,  criticiama  of  worka  of,  when  priyilflgad*  3661 ' 

anthora  of,  liability  for,  336. 

authora  of,  when  deemed  to  aaaent  to  publication,  336. 

authora  of,  who  may  be  held  liable  aa,  335. 

bad  reputation  of  plaintiff  luay  be  proved  to  mitigate  damsgsa,  14SL 

church  meinbera,  publication  of  chargea  againat  or  of  azpalaioB  ^  348L 

eirculation  of  paper,  evidence  of  extent  of,  339. 

commercial  agenciea,  publicationa  by,  348. 

damagea,  actual,  may  be  recovered  in  all  caaea,  339,  340.  . 

damagea,  evidence  of  circulation  of  paper  may  bo  given  to 

damagea,  evidence  of  apecial,  need  not  be  offored,  338. 

damages,  evidence  admiaaible  in  mitigation  o^  338l 

damagea,  ezemplsry,  when  propar»  84L 
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fldtigatioB  oC  by  abowiag  thai  libtl  aomplaiiiaJ  «f 

prtriooaly  pabliahad,  342. 
4aiiiag9a^  oiitigaiioa  of,  what  nay  ba  proraa  iii»  S39-S4L 
damagea,  oooaaion  of  pnbUcatumiiiay.ba  praran  ia  mitifalldi^  tMl 
fiatribatera  and  Tand«n»  liahiUty  ol^  tS6b  . 
aditor,  liability  oi^  338. 
aspolaioa  of  anaaibac  of  raligioaa  ar  olhar  atgaiii»tiaa%  yiblieatfi  ^ 

34& 
haad-linae  may  rander  artiela  Ubalooiy  347. 
f  gnoranoa  that  matter  pablished  waa  libaloaa,  333. 
fantnietioii  to  raalrain  pablioatum,  333. 
inteiitioii  to  prodnoa  probable  raaaltt  moat  ba  preaiimady  338L 
Jmdieial  offioara,  puUioatioii  oonoaming,  whan  libaloiu,  362. 
Jvdicial  proceedings,  comments  upon,  what  allowable,  364-338. 
Jmdieial  proeeedinga,  depositions  not  yet  osed  may  not  be  pabliahad,  363L 
judicial  proceedings,  txpcarie  pleadings  oraiBdaTiti^  pablicatianoff  ianot 

privileged,  363. 
judicial  proceedings,  fair  reports  of,  what  deemed  to  ba,  368. 
judicial  proceedings,  garbled  statements  or  eztracta  from,  aia  not  priH* 

leged,  382. 
Judicial  proceedings,  pleadings  not  yet  presented  to  the  court  for  aalion» 

publication  of^  is  not  priTileged,<'364» 
judicial  procei^di|igs,  .pi^blicatioa  of,  Ja  not  priTilegad  nnVsas  thay  ware 

pnbUcSei 
judicial  proceedings,  pnblicatiott  of^  must  not  be  acoompaaied  by  mali* 

dona  or  defamatory  comments^  or  atatementa  drawn  from  other 

sources,  364. 
judicial  proceodingsb  pubUeation  of,  for  malicioua  motiTea  ia  aatjonabla^ 

364. 
Judioial  proceedings,  publication  of,  must  ba  fair  and  impartial,  38L 
Judicial  proceedings,  publication  of,  whan  priyilegad,  361-364. 
Judidal  proceedings  taken  with  doaed  doors  may  not  ba  republiahad, 

382. 
lagislatiTe  proceedinga  of  minor  bodies,  poblication  o^  is  privilsfad^  38I. 
legislatiTe  proceedings,  publication  is  privileged,  360,  361. 
legislative  proceedings,  when  secret  may  not  be  pablished,  36L 
liberty  of  the  press  defined,  343. 
malice,  definition  of,  337. 
malice,  evidence  of,  need  not  be  offered,  337. 
malice  in  fact,  absence  of,  does  not  releive  libeler  from  actual  danuigss^ 

338. 
malice  in  law  and  in  fact,  distingnished  and  defined,  387* 
Bialioe,  intentional  act  not  essential  to,  339. 
malice  of  reporters  and  other  subordinates,  whether  proprietor  ia  a» 

awerable  in  exemplary  damagea  for,  341. 
OMdice,  presumption  of,  337. 

motives  of  defendant  may  be  proven  in  mitigation,  340,  341. 
news,  false  and  defamatory  matter  is  not  privileged  as,  346. 
nnrspapera  have  no  privilege  to  publish  libels  as  matters  of  uews^  34|^ 

346. 
fartiea,  all  are  answerable  for  the  malice  of  each,  341. 
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HswBMraE  Lmt^  ptnom  answenbk  for,  SS4 

prMomptioii  of  ftilaen—  of  libelous  ehmtgm,  309. 

Hwuiptiuu  of  audm  ia  laWv  whMi  nidi^vtalile,  880L 

printer,  liabili^  of»  929. 

primte  oorpotrnttoa,  direelon  oi;  pvbliofttieo  eoneemii^^  ii  mfk  |rif^ 

leged,86& 
profeenonal,  ehnroh,  aod  epeebl  periodieeli^  pvbUoftlMQ.  iHiea  |vi«ili|ei 

84a 
froof  of  pablicatioii,  how  nuule,  SS7. 
proof  of  malice  need  not  be  offered,  887. 
proprietor  in  whoee  paper  a  pablication  was  made  withoot  .bk  knowi 

edge,  884. 
proprietor  in  whoee  paper  a  pnblieation  was  made  during  his  aboenoo,  SH 
proprietor,  liability  of,  for  the  acts  done  in  defianoe  of  his  ocder,  836. 
proprietor's  liability  for  the  acts  of  persons  left  in  charge  by  hin^  831 
proprietor's  liability  for,  334. 
proprietors  of  newspapers  are  not  privileged  to  publish  libel  aa  aewi^ 

348,  846. 
proprietor  of  newspaper  is  answerable  for  whateTur  appears  in  its  esl- 

umns,  334. 
publication  in  state  other  than  that  in  which  the  paper  was  printed,  837. 
public  corporations,  directors  of,  publications  eonoeraing,  when  privi- 
leged, 85& 
public  entertainment,  criticisms  of,  are  privileged,  869. 
pnblio  meetings,  publication  of  libelous  statements  or  fsforii  iktn 

made,  347. 
public  officers,  charges  against,  when  priyileged,  348. 
public  officers,  criticism  of  official  acts  of,  350. 
public  officers,  criticism  of  c^cial  acts,  when  privilifedy  86L 
pnblio  officers,  defamatory  statements  concerning,  are  not  jaatillaUs  ■» 

less  true,  349. 
pnblie  offioers,  instances  of  statements  concerning,  which  bavo  hesn  a^ 

Judged  libelous,  and  not  pririleged,  849,  360. 
public  officers,  misconduot  o^  publicaticn  oonoerning,  to  whom  ahenM  hi 

made,  349. 
public  officers,  newspapers  have  no  special  right  to  libel..  849L 
public  officers,  publication  concerning,  when  libeloos,  848. 
repetition  of  pre-existing  libel,  842. 
retraction,  effect  of,  on  publisher's  liability,  841. 
retraction,  refusal  to  make,  may  be  proved  to  enhance  dsniagei^  841. 
reputation  of  plaintiff  evidence  of,  when  admissible,  842. 
statutes  modifying  law  of,  346. 

statutes  modifying  law  of,  whether  constitutional,  347. 
truth  of,  belief  in,  when  may  be  proved  to  mitigate  damafes^  8101 
truth  of,  is  a  sufficient  defense  in  civil  actions,  368. 
truth  of,  must  be  pleaded  in  justification,  340. 
truth  of,  when  admissible  in  criminal  prosecutions,  868. 
truth  of,  when  may  be  given  in  evidence  in  mitigation  of  damages,  81ft 
RoN-BKSiDBMTM,  discharge  of  debts  of,  by  insolvency  proceedings,  214^  SSI. 

judgment  against,  based  on  attachment  of  their  property,  81^ 
•HcriSAliOB,  municipal  corporations,  indictment  for,  S4d. 
municipal  corporations,  when  answerable  for,  846. 
private  action  for  nuisances  maintained  by  municipalities,  846. 
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fBempattbOity,  insUaoet  of,  708. 

PSOHCEPAL  AKB  AoxiiT,  ftgont  miut  Bot  li»T«  faittf68>i  advoiM  lo  U*  prinoi- 
M104. 
agent,  sale  by,  to  bii  wife,  103. 
Pkxvilbos  of  witneae  from  aervioe  of  procese,  661. 
PuBUO  Laiid%  improvements  on,  rights  of  erector  ol,  21. 

RaHjHOAW,  fires,  aotion  for,  oTidenoe  of  other  fires  bein|(  set  by  looomotiyes 
of  defendant^  779. 
fires,  duty  of  employees  to  eztingnish,  779. 

regnUtion  of  charges  of^  limitation  on  powers  of  the  states,  490,  493. 
RaouTKBS  of  railroad  property,  rights  of,  in  other  states  into  which  property 
ii  taken,  81,  82. 

Sau^  ishaiige  of  possession  of  ehattela,  absence  of,  as  evidence  of  frand,  696. 

ofaange  of  possession  of  ehattels,  how  long  must  continne,  606w 

ebaage  of  possession  of  chattels,  what  sufficient,  695. 

tendnlent  grantee  or  Tondee,  liability  of,  696,  696. 
8A.WIN08  Bavk,  trust  moneys  deposited  in,  to  whom  may  be  paid,  497. 
ftmtBiTF,  bond  of  indemnity,  whether  must  levy  and  jell  after  receiTing,  316, 

316. 
BKAnrra  or  Fbauim^  promise  by  widow  to  pay  deoeased  husband's  dsbti^ 
25a 

promise  to  pay  debt  of  another,  when  enforceable,  268. 

Tax  Dbxdii,  recitals  in,  when  evidence,  508. 

Tblbobaph  CoMPAiinBS,  liability  of,  limiting  by  contract,  92SL 

Wnxa,  after-bom  child,  contingent  provision  for,  593. 

after-bom  child,  general  devise  is  not  a  provision  for,  592,  893. 

after-bom  child  not  excluded  by  devise  of  whole  estate  to  his  mother,  in 
belief  that  she  will  rear  her  children  properly,  593. 

after-bom  child,  provision  for,  must  be  specific,  593. 

after-bom  child,  provisions  which  exclude  from  inheritance,  604^ 

alter»bom  child,  what  constitutes  a  provision  for,  592-595. 

uncertainty,  bequests  void  for,  18. 
WarnNaa,  ambiguities,  parol  evidence  to  explain,  714,  715. 

oonsiderarion,  parol  evidence  of,  714. 

oonstruction  of,  what  may  be  looked  to  in  aid  ol^  714b 

construction  of,  who  must  make,  713. 

merger  of  oral  negotiations  in,  714» 

^arol  evidence  to  explain,  714b 
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ACKNOWLEDGMENTS. 
See  MAMUxn  Womkn,  6-11. 

ADVERSE  POSSESSION. 

1.  Trrui.  Oft  Bights  ih  LaKd  Fodmdbd  oh  Prucriptioh  orlginaiii  from 
the  €M»t  of  aotual,  adverse,  peaceable,  open,  and  iininteiTUpted  poaeae 
sum  for  anoh  length  of  time  that  the  law  presnmet  that  the  tmo  owner 
baa  granted  the  land  or  interest  in  the  land  eo  held  adTonolj.     TVmer 
T.  Hari,  243. 

t.  Statutb  of  LiMTTATioiia.  —  No  one  can  be  eaid  to  aoqaiesoa  ia  a  dUim 
which  he  cannot  dispute  by  bringing  an  action  at  law  to  determine; 
hence  the  statute  of  limitations  requires  that  an  action  shall  be  brought 
within  fifteen  years  after  the  right  first  accrues  to  the  adverse  party. 
Id. 

X'  No  Pbssguptiyb  Right  »  Land  can  bb  Claimsd  until  the  daimant 
shows  that  the  acts  constituting  the  adverse  user  injured  the  oompUin- 
ing  party,  and  gave  him,  or  those  claiming  under  him,  a  right  of  aotion. 
UL 

AFFIDAVIT. 

1.  FtoUAL  Bbqumitis  of  av  Affidatit  are,  the  title,  vanM^  ilgnatBra, 
jwratf  and  authentication.     BeAt  v.  MorrtUt  288. 

1.  Whxm  J^ROTMsost  EiiTrrLXD.  —  As  a  general  rule,  an  affidavit  must  be 
entitled  in  a  suit  in  which  it  is  to  be  used.  Still,  if  no  suit  is  pending 
at  the  time^  it  need  not  be  entitled;  but  if  a  suit  is  pending,  and  the 
affidavit  is  entitled  in  a  suit  not  pending,  it  is  a  nullity.    LL 

B.  Wheh  Paofbblt  EMTiTi.BD.-^The  test  as  to  whether  an  affidavit  is 
properly  entitled  is,  whether  or  not  perjury  can  be  assigned  upon  it.   Id. 

i.  SuFFioiBMor  OF.  ^It  scems  that  an  affidavit  filed  in  a  pending  suit,  but 
not  entitled,  is  not  a  nullity;  the  only  inquiry  is,  Has  the  affidavit  been 
fully  identified  as  having  been  filed  in  that  case  ?  If  it  has,  then  want 
of  formality  of  title  is  of  no  consequence.    Id. 

K  PBAonoB.  —  In  civil  suits,  courts  may  refuse  to  bear  affidavits  lead,  not 
properly  antitled  is  the  case.    M 

See  Attaobubbt* 

AGENCT. 

L  Om  DBAUHtf  wxni  av  Agbnt  in  a  Mattbb  Affbctino  hb  Fbihcifal, 
9md  knowing  that  the  interest  of  the  agent  is  adverse  to  that  of  his  prin* 
eipal,  shonld  be  held  to  the  duty  of  ascertaiuiug  that  the  acts  of  the 
•fsnt  are  Mitboriasd  by  His  prinoipaL    FarriMgUm  v.  8omtk  Bottom  JL  R, 
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&  Noncai  to  av  Aosmt  n  hot  Ixputkd  to  an  Piuhgipal  when  the  igMt 
li  engaged  in  the  oommission  of  an  independent  frandnlent  act  on  hia 
own  account,  and  the  facta  to  be  imputed  relate  to  thia  fraodnleiU 
Hence  a  corporation  reuiainn  answerable  for  the  fraudulent  iame  of 
by  one  of  ita  officers  to  whom  it  has  given  apparent  a>uthoritjr  to 
■noh  iasue,  though  such  officer  is  also  the  broker  of  the  petvon  to  whoia 
the  stock  is  issued,  when  the  latter  acts  in  good  faith,  and  has  no  pes^ 
sonal  knowledge  of  the  frandnlent  aet  of  the  offioer.  AUm  r.  Somlk  Bob- 
UmB.  JL  Co,,  185. 

Iw  Aoxmt's  Liabiutt  roR  Non-tbasakos.  —  An  agent  who  has  entire  control 
of  the  premises  and  of  the  erection  of  a  building  for  his  principal  in  liable 
for  injuries  resulting  from  the  remoral  of  a  walk  on  the  premises  by  oine 
of  his  employees^  contrary  to  his  orders,  if,  after  such  removal,  he  knew 
of  the  dangerous  oondition  of  the  premises  and  allowed  them  to  romain 
in  that  oondition.    Sllia  v.  McNaugldon^  306. 

4>  MnraASANGi  or  Aobnt.  —  Misfeasance  may  involve  the  omission  to  do 
t^^tm^lhing  which  ought  to  be  done;  aa  where  an  agent,  engaged  in  tbe 
performanoe  of  his  undertakings  omits  to  do  something  which  it  is  bin 
duty  to  do^  under  the  cirenms  lances;  as  when  he  does  not  exercine  tbaul 
dopoe  of  ears  whioh  due  regard  for  the  rights  of  others  requiren.   /dL 

i^  Wira  or  Aaurr  as  PuBCHAauu  —  An  agent  empowered  to  aell  can- 
not oonvey  the  property  to  his  wife  aa  her  separate  estate  throngb 
the  aid  of  a  third  person,  without  the  knowledge  and  consent  of  his  prin- 
eipal,  and  the  latter  may  avoid  such  oonveyance  at  his  election,  no  mat- 
tar  whethsr  the  price  paid  was  adequate  or  not     Tifkr  ▼.  Sijtmborm^ 

97. 

C  Aaurr  oaxiiot,  Disiotlt  ob  Jbdibbotlt,  have  an  interest  in  the  sale  of 
property  of  his  principal  without  the  latter*s  consent  freely  given,  after 
full  knowledge  of  all  tacts  known  to  the  agent;  and  it  does  not  matter 
that  no  fraud  was  intended,  nor  advantage  derived  from  the  transaction 
by  the  agent;  and  in  such  cases  the  burden  of  proof  is  on  him  to  show 
the  knowledge  and  consent  c»f  the  principal    Id, 

y.  Parol  Evidbncb  to  Vabt  Contract.  ~  When  a  written  contract  is  mads 
is  the  name  of  a  principal,  and  signed  in  his  name  by  another  ns  his 
agsnt,  it  is  not  competent  to  show  by  parol  evidence,  in  order  to  reoover 
on  the  contract,  that  in  signing  it,  the  one  who  purported  to  sign  it  as 
agent  signed  the  name  of  the  principal  for  his  own  benefit^  with  inten- 
tion to  bind  himself.    Heffnm  v.  PoUat^  764. 

B.  Parol  Evidrnob  to  Vabt  Contract.  — If  the  principal  is  not  dtselosed 
at  the  time  the  contract  ii  signed,  parol  evidence  is  admissible  to  show 
the  agency  of  the  signer,  and  to  charge  the  principal;  but  if  in  fact  the 
agency  is  disclosed  when  the  contract  ii  signed,  then  such  evidence  is 
not  admissible.     Id. 

9,  Parol  Evidbncb  to  Vary  Contract.  —  When  the  priadpal  is  nndis- 
doeed  at  the  time  of  the  signing  of  a  sontraoti  a  third  party  aaiiag 
thereon  may  show  that  there  waa  a  prinoipal,  in  order^to  bind*  hio^  bnt 
the  agent  is  not  permitted  to  prove  the  same  fact,  ia  order  to  free  him- 
self from  liability.    Id. 

Ml  Parol  Evidbncb  to  Vary  CoNTRAcr.  *-  Aa  agent  may  show,  in  order 
to  relieve  himself  from  liability  upon  aa  apparaat  written  oontraot  bind- 
iaghin^  that  it  was  agreed,  by  all  theparties,  when  it  was  signed,  that  it 
should  not  take  effect  as  a  contract,  and  that  the  real  oontnst  was  an 
nnwritten  one  which  bound  only  hii  prinoipaL    /d. 


11.  Wknr  A  Frxhoipal,  for  the  piirpoM  ^  trainteeliii^  IratfxMM;'  tddpili  an 
■HRinied  name,  or  the  Bune  of  aaollior,  or  of  faia  agool,  1m  ii  bomd  by 
Hbm  OQBtraet  made  in  that  name.    Id* 

Mm  HosBAiTD  AVD  Wm,  8;  Iksvrakoi;  MALiaoim  PBOOBomoH,  4;  Mv« 
smPAii  CoBPOEAxiojiab  14;  Powbb  or  ATToniin's  lUnjHup  Oobvora* 

AOBICULTUBAL  SOCIETISS. 
See  Ck>&PORATioNS,  21. 

APPEAL  AND  BRROR. 

1.  Arms,  CimuaB  vf  Oasb  as  to  Pabtt  vot  AFrsAUmi  wsm.  — H^  fai  n 
«dl  by  orediton  of  an  ineolvent  oorporation  to  enforoe  the  atatetoty  lia- 
hS^  of  Hi  atoekholdera,  ene  of  the  def endanta  ploada  thal^  before  the 
huolfonoy  of  the  oorporation,  he,  in  good  faith,  aold  hia  iharaa  of  atook 
to  another  d  the  defendanti^  who  ia  solvent^  and  praya  that  whateyer 
■nmia  foond  to  be  dne  aa  i-eapeeU  the  aharea  ao  aold  may  be  adjndged 
againat  anoh  oUrar  defendant,  and  iaane  ia  Joined  by  reply,  and  a  Jndg* 
■wnt  ia  rendered  in  the  oommon  pleas,  from  whioh  the  vendor  appoali  to 
the  oireoit  oonrt^  the  Tondee  ia  a  party  neceasaiy  to  the  woi^ing  oat  of 
Ibo  eqnitiea,  and  aaeh  i^peal  oanriee  up  the  oaae  aa  to  him,  whether  he 
i^peala  in  Ua  own  right  or  not    ffarpM  ▼,  Shbart^  018. 

&  ChMMW  til  1 1  low  fX  BWOR  MUST  Bl  FiLXD  WITBIll  TwO  YbAM.  —  AlthOQgh 

•petitioo  in  error  ia  not  ezproiily  anthoriaed  by  the  Ohio  Oode^ 

-petitioa  will  be  allowed  as  petitiona  in  error  are  allowed  in 

erigfaial  aotiona.    Bot  inoh  oroaa-petition  mnat  be  filed  within  two  yeara 

from  the  rendition  of  the  judgment    The  same  limitation  appliea  to  it 

tiint  appliea  to  petitiona  in  error  in  original  aotiona.    Mcmnkt  ▼.  FurceO^ 


Mk  8rAT  BoMA  Ivsuinaimor  or,  Smor  or.  —A  atey  of  prooeedinga  ia  not 
affeoted  by  the  faot  that  the  bond  first  given  thereon  waa  insufficient 
becanao  the  anretiea  were  not  good,  and  that  a  new  bond  ia  afterwarda 
giren.  If  a  bond  be  given  at  the  proper  time,  and  in  due  form,  the  pro- 
ooodings  ahall  be  atayed,  without  referenoe  to  the  snffioienoy  or  insuffi- 
oianoy  of  the  sureties,  and  if,  after  exoeption  to  the  sureties,  the  same 
or  other  anretiea  justify  within  the  time  allowed,  the  stay  will  continue, 
and  the  liability  of  the  new  surettea  will  relate  back  to  the  time  of  the 
first  Bfeay.    Cftudb  ▼.  Qm»  Wo  Olumg  Co.,  60. 

^  ArrsLiiAn  JuBUDicnoN  or  Sopbims  Goukt  is  hot  Dxtswdbit  ufov 
QoJSVTEMOUJM.  set  up  by  the  defendant;  and  a  motion  to  diamisa  an  w^ 
peal  upon  the  ground  that  defendant's  demand  upon  hia  oounterclaim 
doea  not  amount  to  three  hundred  dollars  will  be  denied.  In  an  action 
brought  to  reoover  a  money  demand,  the  ad  danumm  clause  of  the  com* 
plaint  ia  the  test  of  jurisdiction;  and  if  the  amount  aued  for  ia  largo 
eoough  to  givo  the  superior  court  jurisdiction,  the  supreme  court  has 
Jnriadiotioa  on  appeal*  whether  the  appeal  be  taken  by  the  plaintiff  or 
.defendant     Lord  ▼.  Oddberg,  82. 

8ii  Kvvo  FBO  Tavo  Esitrt  or  Obpbr  Atpbalbd  ibom.  —  Where  an  order 
appealed  from  waa  actually  made,  but  waa  not  entered  upon  the  record, 
tiio  anprome  oourt  may  grant  leave  to  have  the  order  entered  mine  pro 
tmte  and  certified  up.    Ckuek  y.  Qiiofi  Wo  Chong  Co.^  l^        • 

IL  JvDOUHT  NOT  BiBVtswxD  wuxK  BviDKHCS  ConruoivxQ.  —  Where,  in  an 
action  against  a  railroad  company  for  damagea  for  the  negligent  eacapo 
AM.  Or.  Bar.,  Vol.  XV. —60 
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«f  in  frw  Hi  fl^lMb  «•  vridMoe  M  eeaffieliiiit 
VM  ftuBMUdvilh  4te  iMti  approved  appiiuMi  to  pitfiiiiHMfi 
«f  firt  nd  WMcu«fiinyop«n*rdb7slDllfalMd«xp«MMaiaiii 
firt  M^ld  hKf«  •Mipad  ia  ih«  maiuiar  testified  tok  Asd  jijdgMiitkte> 

•C^  k  nndArecL  it  ifiU  not, be  ^viMd  ^  t^e  gnNUid  tkat jtjii^^ 
ported  by  the  rridence.     ifSMOvn'  /"oe.  J?V  Co.  r  PlatKr,  TIX. 

f .  Ananoii  ato  SvMBQvxirr  Wrbbbawal  or  Ivookphot  Itii^ 
win  ealy  work  »  rerenal  in  eeaee  wbare  the  eridaaM  ii  «f  aA  d» 
Mttrand  the  whole  oaae  so  preeented  ••  to  indnoe  the  biM  fci  Ji 
Juy  may  beYe  been  inflnenend  by  iti  exToneoae  edmiMiaB.  Mf^ 
▼.  JBtMMsfl;  708. 

H  InrMFonnmL  ^Tbe  {nadTertnt  «ae  ef  tte  wad  **ddblw/Bihii^ 
**«reditQr»''  la  aa  laetraetioD,  ii  aot  ground  of  oompbiatk  whnMkn 
eonld  have  reaalted  from  the  mietake.     Hcarrh  r.  Darngku^  811 

H  Whxm  ▲  Box  or  Sxobptioni  appean  ia  atatemeat  of  fuii  aUd^ 
been  filed  dnriag  the  term,  it  will  be  pnMnnod  thatthevhabmip 
Mated  within  ten  days  after  the  trial  waa  ooodnded,  or  iaoteva^ 
witida  the  time  provided  by  itatiite.     H^frtm  ▼.  AOori  76i 

IOl  Wbui  Statuxrt.  ih  Bill  or  EXcsPTioifs  aad  that  ia  ihe  lUUai^rf 
faeti  are  aot  iaoonsistent,  both  ihoald  be  looked  to  aad  ihflali  Utika 
together  ai  eonstitnting  the  bill  of  ezoepttons  upon  aay  putimhrB* 
tor  mentioned  ia  either.     Id, 

II.  FAiLvaa  TO  Stats  n  Bell  <Nr  Bzcbptioks  the  grooad  of  ebjarfi*  b 
the  admiieion  of  eridenoe  it  not  reaaon  for  striking  oat  te  Ult  ^MP 
it  may  have  an  important  bearing  ia  determining  the  ooaoftaMi^  * 
aoort'a  raling  in  any  particnlar  case.    Id, 

See  CoMTSMPT,  6;  Monoas  axd  Oai>aB%  8L 


ARBITRATION  AND  AWARD. 

L  AamBnmrr  bt  ▲  Coiit&actob  ahd  ▲  SuBooxraAom  m*  ^ 
IhBPirrt  THAT  SHOULD.  Aribb  between  them  shonid  be  daddad  kjtki 
ehief  engineer  of  the  railway  corporation  for  which  the  voik  **  ^ 
be  done,  is  binding  on  both  parties.  It  is,  in  one  eenae^  more  oUip|*J 
than  an  ordinary  submission  to  arbitration,  becanae^  being  on 
tioa,  it  is  aot  reyocable,  and  no  obligation  to  pay  arises  aatil  tlia 
is  made  by  the  ehief  engineer.    Bwtti  y.  Jforrwofiy  376. 

ti  Arbitrator,  Dutibs  or  a  Chirt  Eboimrbb  as.  —  If  parties  coatneN 
to  do  work  npon  a  railway  agree  that  the  amount  which  ti  to  b^aa 
dne  from  one  to  the  other,  and  all  disputes  arisiog  on  the  eontnct*  ^ 
be  decided  by  the  chief  engineer  of  the  railroad  corporation,  tiui  «P* 
ment  must  be  construed  in  the  light  of  anrrounding  ciitBinitww  ** 
if  the  one  to  whoee  decision  they  thus  refer  ii  the  chief  cngisiti  ■  * 
road  extending  from  the  Missonri  River  to  the  Pacific  Ooasa,  tfa^"* 
be  understood  as  intending  that  he  should  obtain  his  infomatioa  a  a* 
nsnal  way  from  his  subordinates,  and  it  is  therefore  ao  objeciioBtvsJ*' 
port  made  by  him  that  he  did  not  personally  make  the  mesinri— ^*' 
estimates  npon  which  such  report  was  based,    /d. 

B.  OHisr  Emgikekr  or  thb  Railway  Corporatiov,  to  wBOff  ^ 
TRAMBNT  the  Contracting  parties  have  left  the  amonnt  whiA  >  * 
become  doe  them,  may  refuse  to  hear  evidence,  and  rely  aolsly  tp** 
estima^  and  reports  of  his  subordinates.    Id, 

C  Ab  Award  will  rot  B]^  Sbt  Abidb  roB  a  Mistakb  Wuci  MB** 
ArpBAR  on  ita  face,  or  in  some  paper  delivered  with  it.    JUL 
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>9 V  8UKM«  TO  8n  Air  Awakd  Asnm  loit  HzirAXB  humI  thow  frtv  tk« 
^irmrd  ittelf  that  bat  for  the  mistake  the  award  would  hava  boaa  dif* 
fwmt.    Id. 

hrv^A^ti^  — Thk  Estimatb  of  the  Chixt  Bvanrna  or  ▲  Railboad  CSob* 
rojLATiON,  TO  WH06B  DsTBRMiiiATioii  tho  oootraotiAg  putiea  havo  lob* 
mittad  the  amount  which  shall  beoome  due  under  a  oontraeti  is  oondnsiTe^ 
in  tlie  abaence  of  cormptiony  bad  faith,  or  miseondnct  on  his  part»  or  pal* 
pal>l«  mistake  appearing  on  tiie  faoe  of  the  estimate^  and  neither  par^f 
ivill  be  allowed  to  prove  that  he  deotded  erroneooslj  as  to  the  law  er 
liL 


ARREST. 

I«iABiiJTT  Of  Priyatb  Pkbsos  fOB  Maxiko.  —  When  a  priTate  pereoft 
la  ordered  by  a  sheriff  to  make  an  arrest,  and  aots  in  obedienoe  to  soeh 
order  in  arresting  and  handcuffing  the  prisoner,  he  is  justified  in  so  do- 
ing, though  the  act  of  the  offioer  was  without  authority.    FirutomY. 
Rice,  206. 
liEABiLrnr  or  Pritatb  Pxesob  for  Maxino.  —  A  private  person  called 
upon  by  a  sheriff  to  make  an  arrest  is  not  required  at  his  peril  to  ascer- 
tain whether  such  officer  has  a  proper  warrant,  or  whether  the  offense 
charged  is  a  felony,  and  he  cannot  refuse  to  act  until  he  shall  be  satisfied 
that  the  officer  is  acting  legally,  or  within  the  scope  of  his  office.    Id, 
Li ABILITY  or  Pbitatb  Pbbson  for  Making.  —  A  private  person  who  re- 
sponds to  the  call  of  one  whom  he  knows  to  be  an  officer,  to  assist  him 
in  making  an  arrest,  is  protected  by  the  call  from  liability  for  rendering 
the  requisite  assistance;  and  thoagh  the  officer  is  acting  illegally,  the 
person  assisting  him  at  his  command,  relying  upon  his  official  character 
and  call,  is  protected  against  suits  for  trespass  and  false  imprisonment^ 
if,  in  his  acta,  he  oonfines  himself  to  the  order  of  the  offioer.    Id, 
u  Right  to  Arrbst  without  Proobbs. — When  the  statute  punishes  au 
offense  by  imprisonment  in  the  state  prison,  unless  it  is  expressly  de- 
dareil  to  be  a  misdemeanor,  such  offense  must  be  considered  and  treated 
as  a  felony,  as  regards  the  right  of  an  officer  to  arrest  without  process. 
Id. 
k  I>iscbbtiov  of  Offickr  ab  to  Mbajis  Ehploybd  IB  Making.  —  Some 
discretion  is  reposed  in  an  ofiicer  in  making  an  arrest  for  felony  as  to 
the  means  taken  to  apprehend  the  offender  and  keep  him  safe  and  se- 
cure thereafter.     This  discretion  caunot  be  questioned,  unless  abused 
throagh  malice,  or  reckless  indifference  to  the  common  dictates  of  hu- 
manity, and  without  any  view  to  prevent  the  escape  of  the  supposed 
offeniler.     Id. 
%.  Right  or  Offickr  to  Handcuff  Prisonbr.  — An  officer  having  reason- 
able cause  for  arresting  a  person  for  felony  is  justified  in  handcuffing 
tlie  prisoner  to  prevent  his  escape,  though  he  is  not  unruly,  makes  no 
attempt  to  escape,  and  does  nothing  indicating  necessity  for  such  re* 
straint;  nor  need  he  be  a  notorious  bad  character  in  order  to  justify  the 
handcuffing.     Other  reasons  may  exist  why  extreme  measures  should  be 
resorted  to  to  secure  and  safely  lo<lge  the  prisoner.     Id, 
1.  Dirrr  of  Officer  to  Make.  —  It  is  the  duty  of  an  officer  to  take  a 
supposed  felon,  safely  keep  him,   and  bring  him  before  a  magistrate, 
snd  he  cannot  stop  when  the  accuseu  is  unknown  to  him,  at  the  mo- 
ment of  arrest,  to  inquire  into  his  character,  his  intent  to  escape,  or  hia 
guilt  or  innocence.     Id. 
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iL  Rnvr  OT  Owncn,  to  Hahdouit  PRnoifBR.  —  Anofioer.bmKi 
ftble  OftUM  to  betieve  a  penoa  to  be  gailty  of  fabay,  anj,  u 
hiadooff  him;  and  if  thia  ii  done  without  wantonn—  «r  Biiki;  tbifr 
oar  eannot  be  held  liable  in  damagee  for  whati  at  the  tiaMi  iMBil  ^ 
him  reaaonabie  and  eight,  thongh  it  tnuupiree  that  hii  pncntiaiim 
nnneoemaiy  in  the  light  of  after-aoqoired  haowledi*  «f  Ihi  ttw  Am»^ 
tar  aad  mtant  of  the  aeooaad.    /dL 

A8SAUUI: 

L  Damaqwm,  ^Whm  a  parlfylqrui  aotwhioh  heeoaldhaffa«i«iM"A 
whieh  he  oannot  jnatify,  inflieta  an  immediate  injaiy  apon  wteky 
f oroab  he  ia  legally  anawerable  in  damagea  to  the  party  iajiuai  M^ 
mmkk  ▼.  «/b|f,  923. 

S.  WoKM  or  Protooatiov  are  no  legal  excnee  for  the  inflielimof  pnml 
▼iolenoe.    Id. 

9.  AoeavLT — Damaom.  —  WoBoa  ov  Pbotooatioii  eannot  be  fifm  ■  ^ 
fenae  to  the  claim  of  aotaal  or  compensatory  damagea  for  an  iMal^  hi 
only  in  mitigation  of  exemplary  damagea.     ItL 

4b  BxKMPLART  Damagbb — Charactbr  OV  Pabtieb.  — la.  aaanaag  mm 
plary  damagea  for  an  nnprovoked  aaaanlt,  the  charaetw  and  afeudagrf 
the  partiaa  inrolved  ahould  be  ooDaidered  by  the  jnry.     /d. 

See  Cbimimal  Law,  5-18L 

ASSIGNMENT  FOB  BENEFIT  OF  CREDnOBa 

1.  PnoPBarr  Hbld  iir  Tbubt  dobs  mot  Pabb  by  Absiovmxbt  lOBtom 
ov  Cbbditobb.  —  No  property  held  in  tnut  for  othera  by  one  who  noka 
an  aaaignment  for  the  benefit  of  hia  creditora  paaaea  by  aaeh  atapsmK 
and  the  beneficiariea  of  anoh  property  are  free  to  aaaart  aguait  thi» 
aignee  every  right  and  claim  which  before  the  aaaignmaat  tbqr  omU 
hare  aaaerted  against  the  aaaignor.    Mannix  ▼.  Pared/,  568. 

%  BuRDBH  OF  Proov.  —  One  who  attacks  an  aaaignment  for  the  boaiit  d 
creditora  aa  being  fraudulent  mnat  aaanme  the  harden  of  proo(  if  w 
aaaignment  is  valid  on  ita  face.    BemAdmer  ▼.  Jimdskogf,  414> 

S.  Fraud  nr  ah  AasiovMsirr  vor  thb  Bbnbrt  ov  Crbdhobb  wiuvof  ■ 
Prbsumbd.  It  muat  be  proved,  and  if  there  ia  roopi  left  lor  an  boaat 
intention,  the  proof  of  fraud  ia  wanting.     Id. 

4.  Indorsbmbnt  ov  a  Notb  Givbm  vor  a  Dkbt  ov  Onb  ov  tbi  Paii"ii 
in  the  firm  name,  which  ia  mentioned  aa  a  preferred  debt,  in  an  anga* 
ment  by  the  firm  for  the  benefit  of  creditors,  will  be  presanwl|iB'* 
action  to  avoid  such  assignment  as  fraudulent,  to  have  been  mad»  via 
the  assent  of  tdl  of  the  members  of  the  firm.     Id. 

€.  Indorsement  ov  a  Note  in  the  Firm  Namb  to  Sbcurb  a  LiABiLnr  tf 
AN  Individual  Partner,  when  the  firm  is  insolvent,  ia  not  frandnkik 
as  against  firm  creditors,  providing  that  it  is  done  for  an  honest  {Mupo>^ 
and  with  the  consent  of  the  r.3embers  of  the  firm,  and  the  indonM^v 
not  know  that  the  firm  was  insolvent.     Id. 

^  Consideration  for  Indorsbmbnt  for  Partnership.  —  The  larren^^'' 
a  note  of  a  partner  which  was  then  due,  and  the  taking  of  a  asw  noli 
in  place  thereof,  payable  in  one  year,  is  a  sufficient  oonsideratioo  to  sap* 
port  the  indorsement  of  the  latter  by  the  firm,  and  the  crediton  d  ^ 
partnership  cannot  avoid,  as  a  fraud  upon  them,  an  aaaignment  by  tte 
firm  in  which  the  indorsed  note  is  one  of  the  preferred  debts.    Id. 
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ATBMMWT  Ot  THB  Matobr  C9  LiABiLiTr.  —  Th^M  It  iM  fraaduleikt  mit- 

atataiDMit  of  the  nature  of  liabttity  wboa  a  noto  is  deccribod  u  haying 

m  dkooaatad  by  tho  anignors  and  held  by  M.  N.,  when  in  truth  mdi 

waa  indoned  by  the  aaeignora,  and  was  in  favor  of  M.  N^  and  wae 

by  him  in  payment  of  the  pre-existing  debt  of  one  of  a  finn  ooii« 

■Miting  of  the  assignors.    Id. 

ft  ntnoTTif MHT  BT  ▲  Baxx  fOR  BiNnRT  ov  Crbi>itobii.  —  Whrrb  a  Bark* 

vo  Whioh  Drafib  OS  Chrosa  havr  brrh  Srht  for  ooUeetion,  makes 

«k  general  assignment  for  the  bei^efit  of  its  oreditors,  its  assignee  does  not 

meqnire  any  title  to  snob  paper;  and  if  the  collections  made  thereon  by 

^oUeoting  agents  are  paid  to  him,  he  is  answerable  for  the  amounts 

tiieroof  to  the  owners  of  such  drafts  and  checks,  and  is  not  reliered  from 

UaMity  by  the  fact  that  he  paid  out  snch  moneys  in  good  faith,  and  aa 

ttxithoriaed  by  the  ooort  having  jurisdiotion  over  him  as  snch  assignee 

^ftfdkers'  ami  Droven*  Bank  v.  Hvbbell^  516. 

.AjnnoRRR  fOR  thr  Benrrt  ov  Creoitobs  oar  Aoquirb  Ko  Bbttbr  Trui 

vo  A  Draft  or  Ohbok  Indobsbd  to  bu  Asbiomor  vor  Collrctiov 

tban  the  latter  had;  and  if  he  disposes  of  or  pays  out  paper  or  money, 

tbongh  in  good  faith,  and  not  under  order  of  court,  to  which  his  assignor 

had  no  title,  he  is  answerable  to  the  owner  thereof.     Id. 

X   Absiorbb  bob  THB  Bbnbftf  of  Crbditors  is  mot  Entitlb])  to  Dbiiab% 

before  an  action  can  be  .sustained  against  him  for  moneys  or  property, 

the  legal  title  to  which  was  never  in  his  assignor.     Id. 

!•  Qbdbr  of  Court  that  ab  AflsioNBR  for  thr  Benbfit  of  Gbbdiiobb 

Pat  a  Cbrtaiv  Dxvidbnd  cannot  protect  the  assignee  in  paying  out 

moneys  to  which  his  assignor  had  no  title.     Id. 

S»  FoRRiOB  Aasionm ent  for  Bbnsfit  of  Crbditors.  —  In  the  absence  of 

•laims  of  domestic  creditors,  the  assignee  under  a  valid  foreign  assignment 

■lay  reduce  to  his  possession  the  property  and  collect  tho  debts  assigned 

to  him  in  Illinois,  and  debtors  there,  owing  the  assignor,  and  having  no 

■et-ofl^  will  be  compelled  to  pay  the  assignee;  but  if  the  Assignment^  if 

Bsade  in  the  latter  state,  would  be  set  aside  as  fraudulent,  or  contrary 

to  the  policy  of  the  law,  then  it  will  not  be  enforced  as  against  attaching 

creditors,  foreign  or  domestic,  although  it  may  be  valid  in  the  state 

where  made.     Woodward  v.  Brooh,  104. 

ISL  Volubtart  Fobbiom  Assignmbnt  for  Bkmbvit  of  CRXDIT0R8,  valid  in 

the  state  where  made,  iB  only  enforced  in  Illinois  as  a  matter  of  oomify, 

9md  it  will  not  be  enforced  to  the  prejudice  of  dtiaens  who  may  have 

demands  against  the  assignor;  but  for  all  other  purposes,  and  between 

«itiaeiia  of  the  state  where  the  assignment  was  made,  if  valid  by  Ifaa 

km  Mb  will  be  carried  into  effect  by  the  oonrts  of  Illinois.    /dL 

AJBsuMPsrr. 

See  Frauds  SL 

ATTACHMENT. 

L  A  BowwtmEST  Affidavit  is  essential  to  support  a  writ  ti  attaehmanl 
/Ms  V.  MmreU,  288. 

iL  AFfiSAVir  fob  AnAOBMBaY  n  Pbopbrlt  Filed  when  left  with  the 
elerk,  and  by  him  received  to  be  kept  on  file,  and  the  fact  that  he  did  not 
indorse  upon  the  a£Bdavit  the  time  it  was  received,  and  neglected  to  keep 
il  «i  file,  and  attached  it,  or  permitted  to  be  attached,  to  the  writ,  does 
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«f  in  fnm  Hi  CBg^  ^*  crideiMe  la  eooflietiag,  whctiMTf  If 
VM  fninitlMd  with  Mm  iMti  •pprored  applianeot  to  prewnt  the 
«f  firt  Mid  WM  cwefnDy  openlied  by  11011101  «ad  txptiiwictid  awA  tiM 
fixt  WMid  have  Moapad  ia  the  manner  testified  to^  and  jadgment  for  dam^ 
agea  k  fondered»  it  ifill  no^^be.  ^viaed  <^n.  il^e  gronnd  thai  jt^  rufUfrn^ 
ported  by  the  evidence.     Mifwuti  Pac  i?V  ^-  ^  Platter,  771. 

y.  ADMimoif  ATO  StnMSQvxirr  Withdrawal  ov  Ivoohprxbt 

will  ODly  work  »  reyersal  in  eaaeo  where  the  eridenoe  ia  of  anoh 
Mlar  and  the  whole  oaae  ao  preaented  aa  to  iadnce  the  belief  tlni  the 
Jnry  may  have  been  inflnenoed  by  ita  erroneona  admiaaioii.  JMmgkmm 
r.  JhmeU  708. 

C  InrEVonoim.  —  Hie  niadTerfeaBt  nae  of  the  word  ** debtor,"  iiiatiiiail  el 
*^  creditor, "  in  an  inatmotioii,  ia  not  groond  of  complaint,  when  n 
eonld  have  reanlted  from  the  miatake.    Harrk  ▼.  J)aiighertift  81S. 

tl  Whsn  a  Box  or  SxoBpnoiia  appeaia  in  atatement  of  facta  whidi 
been  filed  during  the  term,  it  wUl  be  preaamed  that  the  whole  waa  pre- 
aented within  ten  days  after  the  trial  waa  oondmled,  or  in  other  word% 
within  the  time  provided  by  etatnte.    B^rom  ▼.  PoUard,  764. 

10.  Wbui  Statcmsmt'ih  Bill  or  ExcsmoNa  and  that  in  the  atatement  of 
facta  are  not  inconsistent,  both  ahould  be  looked  to  and  ahoold  be  taken 
together  as  eonstitating  the  bill  of.  ezoeptions  upon  any  partienlar  nat- 
ter mentioned  in  either.     Id. 

11.  Failurb  to  8tatb  in  Bell  or  BzcnrnoNs  the  ground  of  objcctwn  ta 
the  admiasion  of  eyidence  is  not  reason  for  striking  out  the  bill»  thoc^ 
il  may  have  an  important  bearing  in  determining  the  ouuaotnaM  cC  tba 
coort'a  raling  in  any  particular  case.    Id, 

See  Ck>NTBMrT,  5;  Motions  and  Obdsu,  8L 

ARBITRATION  AND  AWARD. 

L  AasBmsNT  bt  a  Contbaotob  and  a  SuBooNTRAinoR  TBA*  Ant 
DuPimi  THAT  should.  Arisb  between  them  should  be  decided  by  the 
chief  engineer  of  the  railway  corporation  for  which  the  work  waa  t» 
be  done,  is  binding  on  both  parties.  It  is,  in  one  sense,  more  obligatocy 
than  an  ordiaary  snbmisidon  to  arbitration,  because,  being  on  conaidera- 
tion,  it  il  not  revocable,  and  no  obligation  to  pay  arisee  untQ  the  eetimitt 
ia  made  by  the  chief  engineer.    Sweei  y.  Moniaon,  376b 

ti  Arbitrator,  Dutibs  or  a  Chibp  Enoinbbr  as.  —  If  partiea  contraetiiKg 
to  do  work  upon  a  railway  agree  that  the  amonnt  which  ia  to  become 
due  from  one  to  the  other,  and  all  disputes  arising  on  the  contract,  shall 
be  decided  by  the  chief  engineer  of  the  railroad  corporation,  thia  agree- 
ment must  be  construed  in  the  light  of  surrounding  circomstancw,  ind 
if  the  one  to  whose  decision  they  thus  refer  ia  the  chief  engineer  of  a 
road  extending  from  the  Missouri  River  to  the  Pacific  Ooean,  th^raoat 
be  understood  aa  intending  that  he  should  obtain  his  information  in  the 
nsual  way  from  his  subordinates,  and  it  is  therefore  no  objeotion  to  a  re> 
port  made  by  him  that  he  did  not  personally  make  the  measnrementa  and 
estimatea  upon  which  such  report  was  based.    Af. 

B.  Obibf  Enoinekr  or  thb  Railway  Corforation,  to  whobb  Abm- 
trambnt  the  contracting  parties  have  left  the  amonnt  which  is  ta 
become  due  them,  may  refuse  to  hear  evidenoe,  and  rely  solely  upon  the 
estima^  and  reporta  of  hia  subordinates.    Id, 

^  An  Award  will  not  b^  Sbt  Abidb  vor  a  Mistakb  Which  dob  not 
Attbar  on  ita  face,  or  in  some  paper  delivered  with  it.    /d. 
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■ 

SL  ORB  fiKtmra  to  8n  iir  Awabx>  Aarm  wor  MviAMM  must  diow  tram  Hbm 
mwiid  itodf  thai  Imt  for  the  mistake  the  award  would  have  been  dif* 
farant.    id. 

#.  AwAKa  —  Ths  Estimatb  of  tbs  Chuef  BNomxiB  or  a  Railroad  Cob- 
PORATioN,  TO  WH06S  DsT£RMTNATZOii  the  oontraoting  partiet  have  iQb- 
mitted  the  amount  which  ahall  become  doe  nnder  a  oontracti  ii  oondiiaiTe^ 
in  the  abeenoe  of  cormptioo,  bad  faith,  or  miaoondnct  on  hia  part,  or  pal- 
pable mistake  appearing  on  the  face  of  the  estimate,  and  neither  par^ 
will  be  allowed  to  prove  that  he  decided  enroneonsly  as  to  the  law  or 
tbefaeti.    Jd. 

ARREST. 

1.  LiABiUTT  ov  PRITATB  Pbbsoit  vob  MAxnro.  —  When  a  private  person 

is  ordered  by  a  sheriff  to  make  an  arrest,  and  acts  in  obedience  to  sndh 
order  in  arresting  and  handcuffing  the  prisoner,  he  is  jnstified  in  so  do- 
ing, though  the  act  of  the  officer  was  without  authority.    Firetton$  v. 

2.  LiABiLiTT  or  Private  Person  fob  Maxino.  —  A  private  person  called 
*    npon  by  a  sheriff  to  make  an  arrest  is  not  required  at  his  peril  to  ascer- 
tain whether  such  officer  has  a  proper  warrant,  or  whether  the  offense 
charged  is  a  felony,  and  he  cannot  refuse  to  act  until  he  shall  be  satisfied 
that  the  officer  is  acting  legally,  or  within  the  scope  of  his  office.    Id, 

S.  LiABiLiTT  or  Private  Person  for  Making.  —  A  private  person  who  re- 
sponds to  the  call  of  one  whom  he  knows  to  be  an  officer,  to  assist  him 
in  making  an  arrest,  is  protected  by  the  call  from  liability  for  rendering 
the  requisite  assistance;  and  though  the  officer  is  acting  illegally,  the 
person  assisting  him  at  his  command,  relying  npon  his  official  character 
and  call,  is  protected  against  suits  for  trespass  and  false  imprisonment^ 
ii,  in  his  acts,  he  confiues  himself  to  the  order  of  the  officer.    Id, 

4.  Right  to  Arrest  withoot  Process. — When  the  statute  punishes  an 
offense  by  imprisonment  in  the  state  prison,  unless  it  is  expressly  de- 
clared to  be  a  misdemeanor,  such  offense  must  be  considered  and  treated 
as  a  felony,  as  regards  the  right  of  an  officer  to  arrest  without  process. 
Id. 

ft.  I>iscrrtion  of  Offickr  as  to  Means  Employed  in  Making.  —  Some 
discretion  is  reposed  in  an  officer  in  making  an  arrest  for  felony  as  to 
the  means  taken  to  apprehend  the  offender  and  keep  him  safe  and  se- 
cure thereafter.  This  discretion  cannot  be  questioned,  unless  abused 
through  malice,  or  reckless  indifference  to  the  common  dictates  of  hu- 
manity, and  without  any  view  to  prevent  the  escape  of  the  supposed 
offender.     Id. 

•.  Right  of  Ofvickr  to  Handcuff  Prisoner.  — An  lifficer  having  reason- 
able cauRC  for  arresting  a  person  for  felony  is  justified  in  handcuffing 
the  prisoner  to  prevent  his  escape,  though  he  is  not  unruly,  makes  no 
attempt  to  escape,  and  does  nothing  indicating  necessity  for  such  re* 
straint;  nor  need  he  be  a  notorious  bad  character  in  order  to  justify  the 
handcuffing.  Other  reasons  may  exist  why  extreme  measures  should  be 
resorted  to  to  secure  and  safely  lodge  the  prisoner.     Id, 

7.  DuTT  OF  Officer  to  Make.  —  It  is  the  duty  of  an  officer  to  take  a 
supposed  felon,  safely  keep  him,  and  bring  him  before  a  magistrate, 
and  he  cannot  stop  when  the  accu^eu  is  unknown  to  him,  at  the  mo- 
ment of  arrest,  to  inquire  into  his  character,  his  intent  to  escape,  or 
guilt  or  innocence.     Id. 


M2  IxDSX. 


tb«  reoeiring  oompaaj  far  freight  iliipiMd  b^md  iti  own 
•oBBeoteg  linea.     HmnrU  ▼.  Homt^  868. 

4b  Ommmjmbm  OaimtAcniio  to  Carry  rktovd  tbkir  Own  Iibrb  «n  csteppti 
from  denying  their  obligation  to  perform  their  contract.    liL 

S.  LiABiUTT  BBTOND  Tkrhihus.  —  Coinmon  carrier  of  goods  or  paeeengot 
nay,  by  ezprees  contract,  bind  himself  to  carry  any  diatanoe  or  to  uf 
destination,  whether  the  carriage  is  to  be  accomplished  by  hi*  ova 
means  of  conveyance,  or  will  require  the  employment  of  agents  or  mb- 
sidiary  earners  beyond  its  own  line;  or  it  may,  by  express  contiacW 
limit  its  liability  to  its  own  line.     Id, 

f.  Carrier's  Oblioation  to  Carrt  Passenokrs  otbr  its  Owiv  Lins  csa- 
aot  be  modified  by  contract  so  as  to  exempt  it  from  duty  to  protect  the 
passenger  from  the  consequences  of  the  negligence  of  its  servanti  or 
agents.     Id. 

?•  LiABiLiTT  OVBR  Co2f NBCTino  LiNX.  —  A  commou  carrier  may,  by  expron 
contract,  confine  its  liability  for  negligence  to  a  passenger  to  its  ova 
line,  and  make  itself  simply  the  agent  of  the  connecting  carrier  so  as  te 
exempt  itself  from  liability  for  the  negligence  of  the  operator  of  the 
connecting  line.     Id, 

A»  DuTT  TO  Passxnosrs  AT  thbir  DEsnuATioM. — A  railroad  eomps^y 
should  stop  its  train  and  give  a  passenger  a  reasonable  time  to  leave  the 
train  in  safety  at  the  place  of  his  destination,  and  it  is  the  dnty  of  the 
passenger  to  exercise  ressonable  dili^nce  and  canp.  Pemnmflmaiiak  R.  R. 
Oo,  V.  LffoiUf  701. 

§»  NRauoRNCB  III  JxmnvQ  from  Moviho  Trazk,  whsm  Quxanoii  worn 
Jury.  —  In  an  action  to  recover  for  personal  injuries  received  in  jump- 
ing from  a  moving  train,  where  negligence  is  charged  on  both  sides,  sad 
the  evidence  is  conflicting  as  to  whether  or  not  the  train  was  stopped  a 
reasonable  time  to  allow  the  passenger  to  alight  in  safety,  the  whole 
question  should  be  left  to  the  jnry  for  its  determination*     Id, 

10.  WhXN  KbOLXGXNCR  of  PaBSXNQBR  in  AUGHTUia  FROM  MoviHO  Traiv 

U  FOR  Jury.  —  When  a  passenger  is  placed  in  peril  by  the  de&nlt  sr 
negligenee  of  a  railrcad  oompany,  or  when  he  leavee  the  train  while  H 
is  in  motion  by  direction  of  the  company's  agents*  it  is  for  the  jniy  te 
determine,  upon  the  evidence,  whether  the  act  was  negligent  or  not  la 
snoh  eases,  all  the  eircnmstanoes,  including  the  speed  of  the  train  at  the 
time  of  leaving  it*  must  be  considered.     Id. 

IL  Whrn  PABaRifoVR  »  AsjLQvnsQ  FROM  A  RAILWAY  Traih  is  iBJored, 
and  alleges  that  it  was  canned  by  the  neglect  of  the  oompany  to  stop  its 
train  long  enough  to  enable  him  to  alight  in  sikf ety,  he  must  prove  saob 
segleet  to  the  satisfaction  of  the  jury,  or  fail  in  his  action.  Whei^  tiisrs- 
fore,  it  is  found  that  sufficient  time  was  given  him  to  alight  in  safety, 
that  he  did  not  do  so^  but  remained  on  the  train  until  it  wae  in  me> 
tion,  and  then  jumped,  and  wae  injured,  he  in  gnilty  ef  oontrilmtaiy 
negligence,  and  eannot  reoover.    Id. 

It.  Railroad  Corforatkui  mm  Oivb  PAflBRN«SBs  a  RRAmxASLB  Omt- 
tVMiTT  FOB  AuoHTXHO  from  its  train  at  a  station  where  it  stops,  ssd 
reasonable  diligence  on  the  part  of  its  passengers  in  alighting  from  it  is 
also  required.     McDnmaH  v.  Lomg  InUmd  R.  R,  Cbi,  487. 

lib  A  Railroad  Corporation  d  not  Sxcusrd  from  Oivmo  Pa«g«toiiitA 
Rrabonablr  Ton  to  Aught  from  its  train  at  a  station  by  the  fMl 
that-  its  eonduetor  did  not  know  the  passenger  intended  to  alight 
the  latter  was  so  sitoated  as  to  oonoeal  himself  hvm. 
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Tb*  IM tbfti  ft  pMieng«r  inroceedi  to  Itfsre  vtrttita  «l  II «UttM 
haj  stopped  onglit  to  be  known  by  the  company  throagh  its  eemuiti, 
ud  therefore,  ao  far  aa  it  ia  enential,  it  ia  deemed  ehargeaUe  witii 
knowledge.    Id, 

14.  CONTRXBUTORT  NboUOSNOB  OF  PaSSKKOBE  HI  AUORTIIIO  VBOM  IUlUU>AB 

Teaot.' — One  alnnit  to\light  from  a  train  at  a  station  where  it  haa 
atopped  haa  the  right  to  aasnme  that  he  will  be  allowed  a  reaaonaUe  time 
ift  which  to  do  so  before  the  train  starts,  and  ia  therefore  not  chargeable 
with  contributory  negligence  if  he  omits  to  retain  his  hold  on  the  railing, 
or  to  seek  the  conductor  and  inform  him  of  his  pnrpoee  to  leave  the 
train,  or  to  see  that  his  movements  to  leave  the  train  are  observed  by 
the  oondnotor..    Id, 

1ft.  Duty  as  to  Fassbmobks  at  Imtbrmbdiats  Statiovs.  —  Where  a  rail- 
road company  contracts  with  a  passenger  to  oarry  him  to  his  point  of 
destination,  he  is  not  expeoted  to  leave  the  cats  at  intermediate  sta- 
tions, and  the  company  does  not  engage  to  afford  him  opportunity  to  do 
so,  except  at  the  usual  places  for  refreshments.  liimmri  Pae^  iTy  Cfo, 
▼.  Forema$if  780. 

1ft.  Dtrnr  to  THROOOH-FASSBNeXRS  at  Wat-btatiohb.  —  A  throngh-passen- 
ger  has  no  right  to  leave  the  oara  at  a  ^ay-station  where  refreshments  are 
not  served,  and  if  he  Asks  the  conductor  how  long  the  train  will  stop  at 
sodi  station,  the  latter  is  not  presumed  to  know  that  it  is  the  desire  of 
the  inquirer  to  alight  and  consume  the  time  of  the  stop  on  business  away 
from  the  cArS;  and,  in  such  case,  the  answer  given  by  tho  conductor 
neither  increases  nor  diminishes  the  duty  or  liability  of  the  Company  to 
the  passenger.  If  injury  results  from  reliance  upon  the  answer  made  by 
the  eondnetor,  the  passenger  eannot  recover.    /dL 

17.    DUTT  TO  PbOTBCT    PA88BN0XB8  FROM  ViOLXNCS  AND  IrSULT.  —  It  is  the 

.  duty  of  earners  of  passengers  by  railway,  whether  the  latter  is  in  the 
hands  id:  the  eiwners  or  of  a  receiver,  to  protect  them  in  so  faur  as  possi- 
hhf  by  the  exercise  of  a  high  degree  of  care,  from  the  violence  and  iii- 
snlta  of  other  passengers,  strangers,  or  the  carrier*M  own  servants;  and 
the  inquiry  whether  this  duty  ariaes  from  contract  or  from  the  nature 
el  the  employment  becomes  unimportant^  except  that  the  duty  goes  with 
the  carrier  s  contract^  however  made,  whereby  the  relation  of  carrier  and 
passenger  is  established.    DiUingham  v.  ButmU,  753. 

Iftl  Dimr  TO  Protict  Passsnosrs,.  and  Mxasurb  of  Damaobs.  —  A  com- 
■um  carrier  is  liable  to  an  injured  passenger  for  actual  damages,  when 
there  is  a  failure  on  its  part,  through  ita  conductor,  or  some  other  repre- 
BentatiFe^  to  give  that  proteotion  to  the  passenger  which,  as  a  common 
earrier»  it  la  boimd  to  give;  and  this  liaUility.does  not  depend  on  whether 
the  eervaat'a  ftulure  of  duty  was  intentional,  willful,  or  malidons;  but 
to  make  it  liable  for  exemplery  damages,  the  willful  or  malioions  aet  of 
the  servant  must  have  become,  in  law,  the  act  of  the  carrier.    Id, 

1ft.  liUBiUTT  OF,  FOB  WiLLFOL  AoT  OF  Sbrtabt.  — If,  in  performing  any 
dnty  within  the  line  of  his  employment,  the  servant  of  a  common  csirier 
Base  nnneoessary  foroe  in  doing  an  act  lawful  within  itself,  and  thereby 
t— »*«*<*•  a  trespass  or  crime,  such  act  may  be  deemed  one  for  which  the 
BMrfar  ia  eiviUy  liable;  bat  if  the  act  is  in  itself  illegal,  however  or  by 
whomsoever  done^  the  earner  ia  not  liable  unless,  it  advised  or  in  some 
way  partieipated  ia  soch.  aet.  If  such  act  is  willfully  done  by  the  sei^ 
YBBt^  OBtside  the  line  of  his  employment  or  duty,  the  malice  will  not  be 
impBted  to  the  earner;  nor  ia  it  a  ratification  of  sneh  act  that^  after 
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kBOwMgt  ef  H^lh*  Mmnl  it  aQovrad  to  rwiaia  la  hb 
id. 

A  lUtmoATioH  ov  SiBTAirr't  Maucioub  Act.  —  Wliera  ths  nrvwtt  of  a 
oommon  oMTier  hw  oommittod  a  wrongfal  and  malieioiis  mot  in  tho  lao 
of  hit  omploymont  and  duij*  it  oannot  bo  hold,  ao  nattor  of  law,  tfail 
his  moro  roiontioD  in  tho  Muno  poaitioo,  aflftr  knowWdgo  of  hit  miaoon- 
dnot,  oporatos  aa  a  ratifieation  of  snoh  aot,  and  fixoc  faia  eiil  mothro  on 
the  oanior.  Thiaqaortioa  thonld  bo  loft  tb  the  jnry  nndar  tho  mdonoii 
Id. 

fll.  PAasBirosB  OR  SnuoET-XAiLBOAD  D  HOT  Boii7in>  TO  Tehdsb  KxAcr  Fab^ 
hot  ho  most  tondor  a  roaaonablo  anni,  and  if  ho  doao  ao^  tho 
boond  to  aooopt  tho  teodor,  and  foxniBh  obango  to  a  toaaonablo 
BamU  ▼.  Mmrhd  J^nH  Jtp  Ok,  61. 

lii  Tbmdsb  ov  Fm-ixkLLAm  Gold  Pnoa  ww  PiauEHOsa  ov  Btkoxaum^ 
who  haa  no  amallor  ohango  with  him,  ia  a  tender  of  a  roaoonehlo  earn, 
and  if  ho  makea  iooh  tondor  ho  cannot  be  ejeoted  for  refoaal  to  paj  hie 
faro.    id. 

tk  Dorr  ov  8nuuT-ftAiL»0A]>  OoKPAinr  TO  Aoom  4Jn»  GixKT  Pi 
nnut  havo  a  reaoonablo  perlormanoeb  and  it  ia  not  in  all 
for  tho  carrier  to  demand  tho  ozaot  Cmo  aa  a  condition  of  oairiago.    It  ie 
immaterial,  in  anoh  oaaa^  whether  the  Cmo  ia  demended  in  advnnoe  or 
ndtk  aa  tho  rule  in  regard  to  tho  porComaaoo  of  oontraoti  hao  no  neeto 
wuy  application,    id, 

9L  DmraaruuK  umoLD  bb  Maimi  bbtwbbv  PAMmoua  am  SnoBr-BAiir 
aoAM  AVD  Tnon  on  Stbak  P^p^^^T^f  in  tho  mitttr  of  tho  ttudtr  of 

fMO.      id. 

8oe  TnJBOBAni  OoKPAiin%  8;  TsLSPBon  OoKPavm^  L 

OHARHABLB  U8B8. 

L  Fabol  Evidbnob  Adicibsiblb  to  Ikobait  Tbobt  oh  I^tlb  Bmld  bt 
Dbbd  Aboolutb  om  its  Faob.  —Parol  evidence  ii  admteeiblo  to  ahow 
that  land  oonToyed  to  a  graatee  by  a  deed  abednte  on  ita  face  ia  in  fMt 
held  by  him  in  tnut  for  charitable  neee,  bat  soch  oridenoe  mnat  bo  door, 
otrong,  and  conTincing.  And  if  soch  grantee  is  an  archbishop  of  llio 
Roman  Catholic  Ohnrch,  its  mles  and  caiions  regolating  tho  mode  of 
acquiring  and  holding  church  property  are  admissililo  oTidonoe  to  shov 
that  the  property  so  oonToyed  to  him  is  held  by  him  in  trast  for  par 
poses  of  religions  worship  and  other  chsritahlo  nssa.  Mimmla  ▼•  Asnoofll 
562. 

&  UsBB  Which  will  bb  Ufrbld  bt  Comns.  —  Property  held  by  a  Booun 
Catholic  archbishop  in  .tnis^for  the  pnrpoeeo  of  poblio  religions  wocafaipb 
schools,  orphan  asylums,  and  cemeteries,  is  held  for  noes  that  will  bo 
upheld  by  the  courts,  which  will  see  that  thoee  nooo  are  not  abased,  pei^ 
▼erted,  or  destroyed,    id. 

IL  Pbopb&tt  Hbu)  bt  Bomah  Cathouo  Abobbibhop  vob  Chabrablb  Um 
IS  HOT  Subjict  to  Patmbht  op  Dbbib  oontraetod  by  him  in  tho  busi- 
ness of  reooiving  money  on  depeoit  upon  tho  tormo  of  paying  intoreotupoo 
it  while  on  depooit,  and  finally  restoring  tho  prinoipaL  Such  dobto  osn* 
not  be  regarded  aa  diooeoan  dobto,  to  bo  oatiafled  cot  of  rtinnooan  or  gmi- 
oral  church  property,    id. 

4b  Oehb  PnoB  OP  Pbopbbtt  Hbld  upoh  Sbpabatb  I^obib  m  mor  Jammm 
fOB  Impbotbicbht  op  Ahothbb.  —  Where  property  is  hold  by  a 
Oitholie  arohbishop^  in  trusty  to  bo  devoted  to  thousooof  fublio 
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vionMp^  MiiMierlai^  orphan  isylnmc,  aad  tehooliy  «teh  elivroli,  oemsltiyv 
•qrlnni  and  aobool  ii  Md  upon  a  aapafata  Irnat  and  for  tta  own  aepar 
rata  jum,  and  ooa  piaoa  of  suoh  property  ia  not  ehargeaUa  with  any  part 
•f  the  ezpenae  ol  improving  another^  nor  of  Improving  oboroh  property 
generally  in  the  diocese»    Id. 

ft.  BmnmciARisa  ov  Trust  Propsb  PARrm  to  Aonov  WBnr.  —  Where 
property  ia  held  by  a  Roman  Oatholio  arebbiahop  in  tnut  for  the  naea  ol 
pnUio  religiona  worahip,  achooli*  orphan  aaylnma^  and  oemeteriea,  al* 
though  the  persona  reapeotively  poteeaaing  and  having  oharge  of  snoh 
aohoolfly  aaylams,  and  cemeteries  are  nniucorporated  and  otherwise  in* 
eapable  of  holding  the  legal  title  to  the  property,  they  have  aach  an 
interest  therein  as  will  permit  them  to  be  represented  in  court  by  a 
nnmber  leea  than  the  whole  of  them  for  the  pnrpoae  of  protecting  the 
property  from  being  seiied  and  sold  for  the  satisfaction  of  the  private 
debta  of  the  trostee;  and  changea  in  the  membership  of  such  congrega- 
tions and  bodies  do  not  affect  their  legal  identity.    Id, 

iL  Claim  ov  TBuaraB  von  Advakou  Mads  to  Purohabk  on  Imfbovs  Trvsv 
PnoPKBTT.  —  A  trostee  for  charitable  nses  who  has  made  advancea  from 
his  own  private  means,  otherwise  than  as  donations,  for  the  pnrpoae  of 
pnrchaaing  or  improving  the  trust  property,  has  a  claim  upon  the  par* 
ticnlar  property  purchased  or  improved,  which  will  pass  to  his  assignee 
aa  individual  assets;  and  in  an  action  by  the  assignee  to  subject  his  aa- 
aignor*a  assets  to  the  payment  of.  the  letter's  debts,  the  court  may  order 
an  account  of  the  advances  so  made  for  the  purpcee  of  subjecting  such 
.    property  to  the  satisfaction  of  each  debts.    Id, 

7«  TnoarnB  voe  CHABrrABLx  Uses  hat  Chabos  Tausr  Pbopkrtt  with  the 
reaaonable  ezpenae  of  ita  necessary  preservation  and  improvement^  in 
&tvor  of  one  who  ezpenda  money,  furnishes  materials^  or  performa  labor 
lor  that  purpooa.    /dL 

CHATTEL  MORTQAQEa 

!•  FowBE  ov  Salb. — A  chattel  mortgagOb  duly  recorded,  declaring  that 
the  mortgagor  may  remain  in  possession,  and  sell  the  mortgaged  prop- 
orty  as  opportnnity  presents,  the  property  aa  sold  to  be  replaced  with 
other  of  like  kind  and  of  aufficient  value  to  keep  the  security  of  the 
mortgagee  good,  but  not  providing  that  the  nvails  of  sales  shall  be 
aooounted  for  by  the  mortgagor,  ia  prima  /aeU  valid  as  against  an  at- 
taching credits  of  the  mortgagor.    Peabody  v.  London,  903. 

%  PowsR  OV  Sals  —  Avrxn-AOQiTiKiCD  PBOFimr.  —  A  recorded  chattel 
mortgage  providing  that  the  mortgagor  may  sell  the  mortgaged  prop- 
erty from  time  to  time,  replacing  that  sold  with  other  of  like  kind  and 
value,  the  snbstitnted  property  to  be  subject  to  the  terms  of  the  mort- 
gage, ia  valid,  and  where  the  mortgagee  takea  possession  with  the  consent 
of  the  mortgagor,  he  can  hold  the  property,  original  and  substituted, 
aa  againat  a  aubsequent  attaching  creditor  of  the  mortgagor.    Id, 

COMMERCIAL  LAW. 

OnmnciAL  Law— Obioin  ov.  — There  ia  no  auoh  thing  as  general  oommer- 
eial  or  general  common  law,  separate  or  irrespective  of  a  particnlar  stata^ 
or  government,  whoee  authority  makea  it  law.  Commercial  law  aziata 
only  in  name,  and  the  sanotion  given  its  principles  by  their  adoption  by 
the  oonrta  of  the  different  atatea.  Fonpamgh  v.  Dsfmaarf  tie.  B,  B,  Ox, 
072. 
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OOMPOfiinON  WITH  oBKDirom 
8m  BAirxBORor  avd  ImoLTmoi;  1^  H 

CONFLICT  OF  LAWa 
L  CmmAift  ov  OoRroftATioir  AfnoixD  wr  Law  ov  8taxi  O^MjatrnQ  Ic— 

A  oontraol  or  kaM  made  in  Tezaa  by  a  ottiMii  tiitraof  and  »  waBwa^ 
oompany  whieh  owes  ita  exiatenoe  and  deriTea  ita  pofwara  fnnii  tta  lava 
•I  another  atato^  if  Toid  in  aaoh  other  atafte  ia  Toid  in  Tezaa^  nad  aa  aaii 
of  ratification  oan  validate  or  make  it  effMtiTa.    Aic  ▼.  MImomri  P.  JTf 

t.  CoHrLior  or  Laws.  —  A  Habhud  Womaii  n  Ga^abcb  mt  aBDw  a 
Tbustu  vvDm  TBB  Laws  ov  ths  Statb  ov  Kbw  Tokx,  and  bar  a^ 
moTal  to  another  atate,  after  becoming  a  tmttM  in  New  Toric,  doM  noi 
direat  her  of  her  titie  m  aaoh  trustee.  SMutat  ▼.  Bawerjf  Seek  MmJt, 
494. 

SL  DlSTINCnON    BBTWUDT    BlNDIHO    BrFBOT  OF  DxCISIOHS  Otf  COMMSBaA& 

Law,  and  on  statutes  made  by  the  anpreme  eourt  of  tiie  United  States^ 
ia  utterly  untenable.  The  law  declared  by  state  ooorta  to  foreni  on 
commercial  contracts  made  within  their  jurisdiction  is  conchiaiTe  ovaqr- 
where^  and  just  as  binding  as  decisions  on  atatutea.  Forepamgk  ▼.  /Ms- 
wore  tie.  R.  R,  Co.t  672. 

4b  Validitt  of  a  Contract  should  bx  Dbtkrhhtsd  by  tf:e  Uwa  ef  the 
atote  in  which  it  was  made  and  was  to  be  performed,     /d. 

i.  Courts  will  enforce  oontracU  valid  by  the  lawa  of  tike  atata  or  eoantiy 
wherein  they  were  made,  unless  they  are  injurious  to  the  mterasta  ef 
the  citiaens  of  the  state  wherein  the  remedy  ia  sought.    At 

C  A  contract  made  with  a  common  carrier  in  New  York,  and  to  ba  parfctnad 
in  that  atate,  releasing  the  carrier  from  responsibility  for  ne^gsacs^ 
will  be  enforced  in  this  state;  and  if  no  recovery  can  be  had  nnder  sadi 
•ontraot  in  New  Tcrfc,  none  will  ba  permitted  hi  the  oouta  ef  %m 
■tata.     /d. 

8m  AaaiONinuiT  ion  Bbnsvit  ov  Cebditoi%  IS;  VL 

CONSTITUTIONAL  LAW. 

L  CcnrimuonoN  of  Statutb— Actual  Cost,  What  b.  —  A  atatnla  of  Sev 
York  declaring  that  the  owners  of  elevators  shall  not  ohacga  for  lri» 
ming  and  ahoveling  to  the  l«!g  of  the  elevator  more  than  actual  ooa^  dosi 
not  permit  a  charge  for  such  work  to  include  the  snm  paid  for  ths  aw 
of  a  steam-shovel  belonging  to  the  elevator  company.  The  worda  asid 
in  the  statute  exclude  any  charge  by  the  oompany  beyond  the  snm  ipeei- 
fied  for  the  use  of  ita  machinery  in  shoveling,  and  the  ofdinaiy  expeait 
of  operating  it»  and  to  confine  the  charge  to  the  actual  ooatof  the  oataids 
labor  required  for  trimming  and  bringiiig  the  grain  to  the  kg  ef  tin 
elevator.     PtopU  ▼.  Budd^  4d0. 

&  OoHanTUTioNAL  Law—  Maximum  Chabois. — Lbqiblaiitb  Powbb  Snm 
nnder  the  constitution  of  the  state  of  New  York  te  preacribe  a  ■HudaHua 
aharge  for  elevating  grain  by  a  atotionary  elevator  owned  by  individisb 
or  corporations  who  have  appropriated  their  properlgr  to  thia  ns^  sad 
are  engaged  in  this  business.    liL 
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1>  OsjismuTiuii AL L4W. J—  PsoraonoN or PftnrATB PKomnnr d Qvb ovthb 
Maiv  Pvsposn  or  Govntmannr,  but  Ko  On  Houni  m»  PBOVBBrr 
Br  BvcH  Abbolvti  Turma  as  tp  bt  irae  from  tba  powier  of  the  T^|iihi 
tmn  to  iinpote  restnunta  and  bnrdena  lequirad  by  tho  psblio  good»  and 
propar  and  neoaaMury  to  aeoaro  equal  righta  to  alL    Id, 

k  eSoHgiTwrioBAL  Law  —  iMHSLAnvm  Powbh.  —  Whoa  a  atateta  la  ahal* 
langed  aa  ovantepping  boundaiiea  of  legislative  power,  the  object  aooght 
to  bo  obtained  by  the  legislature,  the  nature  and  functions  of  govammant^ 
tho  principles  of  the  oommoii  law,  and  the  principles  of  IfgislatJim  and 
legal  adjudications^  are  pertinent  and  important  conaidstatioDa  a^d  ala- 
aents  in  the  determination  of  the  controversy.     Id. 

■k  OoHSTRunoiiAL  Law.  —  DKomoir  or  a  Fbdkrai.  Ck>UBT  SusrAnmio  a 
Skatx  Statutb  is  hot  Bb8  Asjudioata  and  BxNDnra  ow  a  Statb  Oovbt» 
whan  the  same  qnestioii  subsequently  arises  under  a  similar  statute.  Only 
when  required  by  the  most  cogent  reasons*  and  compelled  by  unanswer- 
able grounds^  will  the  state  court  declare  the  statute  to  be  unconstitu- 
tkmal,  when  its  constitutionality  has  been  sustained  by  the  supreme 
court  of  the  United  States.     /<2. 

6l  The  Poucb  Powkr  is  but  another  name  for  that  authority  which  resides  in 
every  sovereignty  to  pass  all  laws  for  the  internal  regulation  and  govern- 
ment of  the  atate  necessary  for  the  public  welfare.    Id, 

7.  OoH8TiTunoNAL  Law.  »  The  Boumdauxs  or  PoucB  PowxB  are  not 
aoscq^Ue  of  preetae  definition,  and  the  courta  therefore  muat,  aa  each 
case  ia  presented,  determine  whether  it  falls  within  or  without  the  ap- 
propriate limits.    Id. 

S.  CoNBTirunoMAL  Law.  —  No  Gbnbbal  Powbb  Rssmia  nr  thb  Lboibla- 
TOKB  TO  Rboulatb  Pbivatx  Bu8IBI88,  prescribe  the  conditions  under 
which  it  shall  be  conducted,  fix  the  prices  of  oommoditias  or  services,  or 
interfara  with  freedom  of  contract.    Id* 

•.  CoHanruTioiiAL  Law.  —  Statotbb  Rsgulatino  thb  Priob  roE  Blevatimo 
ABD  Stokimo  Gbaib  IB  Elbvatobs  are  justifiable,  because  they  are 
oharged  with  a  public  interest.  The  elements  which  affeot  this  business 
with  a  public  interest  are  found  in  tta  nature  and  extent^  its  relations  to 
the  commerce  of  the  state  and  country,  and  the  practical  monopoly  en- 
joyed by  those  engaged  in  it.  Id. 
IOl  Power  or  the  Legulaturx  to  Alter  the  Rules  or  Evidsnoe  as  they 
azisted  at  common  law,  and  to  limit,  change,  and  vary  ejisting  rules  for 
the  limitation  of  actions,  is  not  affocted  nor  destroyed  by  the  constim- 
iional  provision  prohibiting  the  taking  of  life,  liber^,  or  property  with- 
out due  process  of  law.  People  v.  Turner,  498. 
11.  Who  hat  Urge  iNVALiDrrY  or  a  Statute.  —  No  one  but  the  owner  of 
property  ia  entitled  to  set  up  that  it  has  been  taken  by  virtue  of  an  un- 
constitutional statute.  This  rule  is  the  necessary  result  of  the  rule  that 
the  owner  may  waive  the  constitutional  protection  to  hia  property,  if  he 
ohooses.  Id. 
IS.  Statute  Maximo  a  Deed  Conglusiye  Evidence  or  Title.  —  A  stat- 
ute la  constitutional  which  provides  in  regard  to  certain  conveyancea 
that  "all  conveyances  that  have  been  heretofore  executed  by  the 
comptroller,  after  having  been  recorded  for  two  years  in  the  office 
of  tiia  derk  of  the  county  in  which  the  lands  conveyed  thereby  are 
located,  shall,  six  months  after  thia  act  takes  effect,  be  conclusive  evi- 
dence that  the  sale  and  all  proceedings  prior  thereto  were  regular,  and 
were  regularly  given,  published,  and  served  according  to  the  provisions 
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«l  lUs  Ml^  aad  all  laws  direoting  «r  ra^lring  tii* 
■ir  raUtiiif  thereiob  and  all  atber  oonyayaaoaa  haratofoM  cr 
•MOBtad;  ihall  be  praanmptira  widooM  of  Um 'MRvlBffi^  «(  Iha 
ptwwiadingi,  and  maUars  hareinbefora  raeitad,  and  ahali  ba 
•vidanaa  tharaof  from  and  after  tha  azpiialioa  of  tw  jaan 
^  taaipdinf  anah  aihar  oonvayanoaa."    /dL 

8aa  CoovTm. 

CONTBMPT. 

L  OoxrOBATIOlft  OAV    OHLT   Bl   POKIBHIB   lOB   OUMTUIFT   tfttOB^ 

offioarap  or  thoaa  acting  in  aid  of  aneh  oorporaliona.  Stnamk  ▼•  Oatt^ 
147. 
&  AoBHT  OB  Mahagbb  ov  Fobbigv  Corporation  witlun  tiia  jniiadiotia^ 
and  who  ooramita  a  contempt  of  ooait,  maj  ba  paniahad  tharafoTy  willi- 
ant  making  tha  corporation  eo  nomma  a  par^  to  Una  procaadb^  al> 
though  it  waa  named  aa  pUinttff  in  an  action  oomtitating  tha  aontawpi 
Id. 

t,  OOMTBHR  OF  COOBT,  PuBUSaiNO  LiBEL  OV  JlTDGB  IB,  WHBN.  — Hm  p«b> 

lication  by  a  newspaper  correspondent  of  a  libel  npon  tiia  presdJag 
Judge  of  a  court  engaged  at  the  time  in  the  trial  of  a  oanaa,  with  intent 
to  insult  and  intimidate  the  judge,  degrade  the  courts  destroy  ita  powar 
and  influence,  and  thus  bring  it  into  contempt,  to  inflame  the  prejudices 
of  the  people  against  it,  to  lead  them  to  believe  that  tha  trial  then  being 
conducted  waa  n  farce  and  an  outrage,  having  ita  fonndntion  in  frand 
and  wrong  on  the  part  of  the  judge  and  other  officers  of  die  oonrt,  to 
prejudice  the  minda  of  the  jury,  and  thua  prevent  n  iair  and  impartial 
triU,  and  to  irritate  the  mind  of  the  judge,  and  thua  to  more  or  less  unfit 
him  for  the  exercise  of  a  clear  and  impartial  judgment,  tends  directly  to 
obatruot  the  administration  of  justice  in  reference  to  the  caee  on  trial, 
and  ia  a  oontempt  of  court    Jlyerf  ▼.  Staie,  638. 

4b  MnBBUATzoB  So  Nbab  to  Court  as  to  Obstruot  rb  BusnfBaa  n  Coi- 
TKMPT.  —The  publicatlbn  of  an  article  calculated  to  obstruct  the  admia- 
istration  of  justice  comes  within  the  statutory  provisioa:  "A  court  or 
Judge  at  chambers  may  punish  summarily  a  person  guilty  of  misbeh&rior 
in  the  preeence  of  or  so  near  the  oourt  or  judge  as.to  obstruct  the  admin- 
istration  of  justice  ";  although  the  article  be  not  written  or  circulated  hj 
the  writer  in  the  presence  of  the  court,  where  the  publication  waa  in  the 
court-room  as  well  as  elsewhere,  and  waa  intended  to  have  effect,  and 
did  in  fact  have  effect,  there.     Id. 

§•  PBooBBSiNaa  IN  Contempt  ark  Rbvibwablb  oh  Error.  — Tha  discretioa 
of  a  judge  in  imposing  punishment  for  oontempt  is  n  reasonable  discrs- 
tion,  and  ito  exorcise  is  reviewable.    Id, 

A»  Judge  ib  hot  Disqualified  from  Trtino  Procbbdihg  nr  Cohtempt  hj 
the  fact  that  the  misbehavior  of  the  respondent  is  the  publication  by 
him  of  a  libel  in  large  part  againat  the  judge,  where  the  offense  cousti- 
luting  tha  oontempt  oonsiste  of  the  tendency  of  the  act  to  prevent  a  fsir 
trial  of  a  cause  then  pending  in  the  court  And  the  fact  that  in  commit- 
ting this  offense  the  respondent  also  libels  the  judge,  and  may  be  pro- 
oaeded  against  by  indictment  therefor,  is  no  reason  why  he  may  not  sod 
ahould  pot  bo  punished  for  tha  offense  againat  the  adminiatratioB  ef 
Jmatice.    Id, 

T  JvmoiAL  NonoB,  or  What  Faoib  Judgb  mat  amd  mat  hot  Taer 
—  In  a  proceeding  for  contempt  of  courti  it  ia  competent  for  the  juilgt 
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'tolite  hidiekl Botioe e( partineat  faeti oonBMtod wHh lh« traaiMCloB» 
iHiidi  eMM  withtt  tiM  Mgnlniiot  of  his  own  WMM.  Bal  tt  it  «ffar  f or 
kia  to  toko  Jvdieua  sotioo  of  Uio  fioto  whioh  foroMid  Um  gronad'of  a 
prorioM  prooooding  iu  thooiMAO  ooott  fbrioonttapk  ogMiiftl  thorMpotodi 
OBt^  Mid  of  hit  having  hoon  fonad  guil^  thoroin;  aad  if  it  appoon  tha* 
Iho  ocMuid«fatioa  of  thoto  facte  maj  hare  iaflaenoed  tho  Jadgo  ui  tho 
«mniM0l  hia  diMMfcloa  ht  iUing  tho  penal^,  tU  pfoonding  will  ho 
lowitd  lor  aooh  offor.    Id, 

800  RioBiTm^  A» 

00NTBACI8. 

!•  Lai  Locn  QorsEira  yauDiTT,  intorpreiatloii,  and  constnielioD  of  ooa- 
tnote,  ■■  a  general  ndo;  ttdl,  not  all  oontraote  yalid  whoio  made  will 
be  enfotood  by  the  oonrte  of  other  etatea.  In  reapeet  to  tiio  time^ 
BMde^  and  extent  of  the  remedj,  the  leas  fori  goromo.  Woodmird  ▼• 
iTrooti,  lOi. 

S.  PasoL  Bvidsnob  to  Vabt.  ->  Parol  evidenoe  is  admissible  to  show  that^ 
at  the  time  of  the  ezeoution  of  a  written  contraet,  a  parol  agreement  was 
entered  hito  by  the  parties  and  made  a  part  of  it  Be^f/idd  t.  Olaison, 
880. 

9.  OoimtAer  to  bo  Wokk  itpoh  Pbopkbtt  to  thb  Bktirx  SAnsTAonoir 
OV  RB  OwNBB,  and  in  the  best  workmanUiie  manner,  is  satisfied  by  doing 
sttoh  work  in  a  good  and  workmanlike  manner.  The  owner  cannot  avoid 
payment  by  arbitrarily  and  nareasonably  saying  that  he  is  not  satisfied. 
J}oU  V.  NobU,  398. 

4k  BaBAcn — Damaois.— Spioulativb  ob  Pbospiotivb  Pbovrs  an  not 
proper  elemente  to  be  computed  in  assessing  damages  for  a  breach  of 
oootraot;  bnt  profite  or  advantages  which  are  the  direct  result  and  fmite 
of  the  eontraot  may  be  assessed  for  a  breach  thereof.  Cofei  v.  Sparh' 
fiMMf  806w 

ft»  Bbokbb's  Aobbbmbbt  to  Rxpubohabb  ow  Cdstombb.— An  agreement  by 
brokers  to  purchase  for  a  customer  a  certain  amount  of  mortgaged  bondi 
aad  to  take  them  off  his  hands  at  what  they  coet  him»  at  any  time  when 
he  ahonld  wish  to  get  rid  of  them,  is  an  entire  contract,  and  the  pnr- 
ehaser  may  compel  the  brokers  to  take  snoh  bonds  from  him  and  repay 
him  the  purchase  price  thereof.    Jehnaion  v.  TroA^  894. 

C  Waobbihg  Ck>MTBAon,  What  abb.  —  If,  though  a  formal  central  is  made, 
lor  the  purchase  and  sale  of  merchandise  to  be  delivered  in  the  future, 
at  a  fixed  price,  it  is  actually  the  agreeement  of  the  parties  that  the  mer- 
chandise shaU  not  be  delivered  and  the  price  paid,  bnt  that,  when  the 
stipulated  time  for  performance  arrives,  a  settlement  shall  be  made  by  the 
payment  in  money  of  the  difference  between  the  contract  price  and 
the  market  price  td  the  merchandise  at  that  time,  this  agreement  makes 
the  contract  a  wagering  one.  If,  however,  it  is  agreed  by  the  parties 
that  the  contract  shall  bo  performed  according  to  ite  terms*  if  either 
party  requires  ft*  and  that  either  party  shall  have  the  right  to  require  it, 
the  contract  does  not  become  a  wagering  contract  because  one  or  both 
of  the  parties  intend,  when  the  time  for  performance  arrives,  not  to  re- 
qnire  performance,  but  to  substitute  therefor  a  settlement  by  the  pay- 
ment of  tho  difference  between  the  contract  price  and  the  market  price 
at  that  time.  To  constitute  a  wagering  contract,  it  is  sufficient,  whatever 
may  bo  the  form  of  the  contract,  that  both  parties  understand  and  in- 
tend that  one  party  shall  not  be  bound  to  deliver  merchandise^  and  the 
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olh«  lo  noaiv*  fl  and  to  pay  thm  prioa^  b«t  ttai  a 
■Mri*  b(r  1h«  pftTMiil  of  tbe  diffmMs  m  priflw.    A 

I*  WAAiEiiro  OoMTEAoni  wiiH  BiMOTBa^  Wbat  ABa» — if  MHQOiplays 

ken  to  prooori  and  aiiter  into  ooBtvaeli  for  him,  whiok  an  aok  m 
atlvoa  wagering  ooalnMH  ^^  ^«  broken  further  agree  tiia*  thogr  «3 
.  .preoore  thoee  ooiiiraeli  to  be  eet  off  agaiBsft  each  other  aoaofduns  to  tte 
aaH^el  a  board  of  trade,  ao  that  their  prinotpal  will  bo*  be  fofsved  te 
reoeiTe  the  merohandiee  oontraoted  to  be  bought  by  him,  aor  to  deliver 
the  merohandite  oontracted  to  be  acid  by  hiiii»  bat  that  he  ahall  on|y  be 
leqaired  to  pay  to  eooh  broker^  and  only  be  entitled  to  reoeiTo  froB 
them  the  differeooei  between  the  amount  of  mon^  which  the  merchaa> 
diae  waa  bought  and  eold  for,  and  that  the  principal  ahall  fomiah  a,  oat^ 
tain  margin,  and  pay  oertain  oommiaaionab  the  oontraotwith  the 
ia  a  wagering  oontract^  and  they  cannot  recover  iheir  oommieiionay 
any  amount  due  them  for  loaaea  aoataiaed.    ItL 

IL  OoHTRAcn  Which  arb  Void  at  Common  Law  beoanae  they  are 
public  policy  are  illegal  aa  well  aa  yoid,  and  money  expended  aader 
cannot  be  recovered.     Id, 

%  Broucrs  Who  Knowihglt  Wlem  OoNTRAoia  Wktob  abb  Ycxd  am»  Iir 
LiQAL  A8  AQAiJun  PuBUO  PoucT,  and  advance  money  en  aooooai  of 
them,  at  the  reqneat  of  their  principala,  cannot  recover  either  the 
eya  advanced  nor  commiaaiona  for  their  aervioea.    Id, 

10.  Plbadiho.  —  Illboalitt  of  Comtraot,  to  be  available  aa 
moat  be  pleaded.    H^ron  v.  Pollard^  761. 

See  AaBBor,  7-11;  Convligt  or  Laws,  8-6;  Husband  ahd  Whb;  X» 

VANT8  AKD  iNrAMCT;  IHSABB  PBBSOMb 

OOKTRIBUnON. 

See  TOBT-FBABORB,  1,  2. 

CORPORATIONS 

1.  Pboposbd  Cobporatxon,  Cohtbaot  ni  Namb  akd  bob  Bntflvif  m.  — D 
oontraot  ia  made  in  the  name  and  for  the  benefit  of  a  projected  oocp^ 
ration,  auoh  corporation,  after  ita  organization,  cannot  l>eoome  a  party 
to  the  contract^  even  by  adopting  or  ratifying  it.  AhboU  ▼•  Mapgoodf 
193. 

2.  COVTRAGT  MaDB  BT    PrOMOTBRS  OP  A    PrOJBOTBD     COBPORAITCNI  in  ita 

name  and  for  ita  benefit  mnat  be  treated  aa  the .  contnct  of  aneh  pro- 
moters acting  either  jointly  aa  individoaJa  or  aa  general  partnen,  and 
they  may,  even  after  the  organization  of  the  corporation,  maintain  an 
action  for  a  breach  of  anch  contract.     Id. 

8.  Rb8  Judicata.  —  Judgment  against  a  corporation  aning  npon  a  contract 
made  befon  ita  organisation,  for  ita  benefit,  ia  not  a  bar  to  a  subeequent 
action  on  the  aame  contract  for  the  same  breach  theiaof,  brought  by  the 
promoten  of  the  corporation,  who,  before  such  organisation,  had  entered 
into  the  contract  in  the  name  of  the  corporation,  and  for  its  benefit.   Id. 

4.  Damaobs  Which  should  bb  Awardbd  to  thb  Promotebs  ow  a  Cor- 
poration POR  A  Brbach  op  Contraot,  entered  into  by  them  in  the 
name  and  for  the  benefit  of  the  proposed  corpontioo,  are  not  reetrieted 
to  such  as  the  plaintiffii  themselves  have  suffered  independently  of  their 
partnership  association,  but  should  include  all  the  damagee  for  which 


Index.  961; 

9mf  tn^tfw^aej  eui  be  bad  by  uiy  one  apon  tncb  eontimol  far  snob  braaob; 
•■d  wfa0M  th«  eootnet  wm  to  fnrnisb  iiMobiaecj  whioh  oonld  not  bo 
pfoouod  m  tho  market»  the  pertiesiinast.  be  preeamed to  b»Te  oontnoted. 
te  roforeoeo  to  the  declared  pnrpoee  for  whieh  the  maohinee  were  to  bo 
fumiabed,  and  that  pnrpoee  may  bo  considered  in  awetring  the  dam* 
ageo.    Id. 

&  CoKPOBATioR  AVD  TavBTKiiL  —  Iv  A  Tsmm  or  A  CoKPORATioif  Rbtrb- 
■Bun  to  a  wile  that  her  hnsband  k  in  danger  of  arrect^  and  that  his 
aiToet  may  bo  aToided  by  the  payment  of  certain  moneya  to  the  oorpora- 
tioiiy  and  recommends  her  to  pay  snch  money  to  avoid  sneh  anoet»  and 
it  is  aooordingly  paid,  be  must  be  regarded  as  acting  for  the  corporation, 
•ad  it  will  not  bo  permitted  to  deny  his  agency.  Adams  y*  frvlmg  Nat. 
Mrndt^iAl. 

^  CofBTomAnoii,  Liabilxtt  oV|  iob  Fsa vdttlxiit  Issits  or  Stock.  —  A  oorpo- 
ration  is  answerable  in  damages,  if  a  certificate  of  its  stock  is  issned  to  a 
parobaser  thereof  by  its  treasurer,  with  whom  blank  certificates,  signed 
by  Its  president,  bad  been  loft,  thongh  all  the  stock  which  the  oorpora- 
tiOB  was  entitled  to  issae  had  beoB  prsTimisly  issned  and  the  treasnrer 
taodnlently  issned  the  oertiflcate  in  qmestioa.  The  foot  thai  oertifioates 
wwo  traaslerablo  only  upon  the  surrender  of  the  old  certificates,  and 
thai  no  old  certificate  was  ever  snrrendered,  does  not  reUere  the  cqrpo- 
mtioik  from  liability,  if  the  person  to  whom  the  stock  was  issned  paid 
Ml  valno  therefor  and  aoted  in  good  faith.  Alku'w.  BmtA  Bmtom  B,  B. 
Ok,  186w 

X.  FvBOHAim  or  Stook  nr  a  Oobpoeatiob  dois  kot  Amxna  Avr  Dorr  to 

000  that  the  vendor  of  snch  stock  snrrenders  his  certificate  and  tnnsfen 
il  on  the  books  of  the  corporation.  This  is  a  duty  of  tiio  corporation 
towards  both  the  seller  and  the  purchaser,  bof<»e  it  issues  the  new  oer- 
tificato.    Id. 

•w  Ir  Stock  or  a  OoBFORAnoir  is  Fkaupulsntlt  Isbubd  bt  Onb  or  m 
OmcBBS  MB  ^KKTt  FOR  HIS  PRIVATB  DsBT,  the  Corporation  is  not 
estopped,  as  against  the  creditor  of  the  officer  to  whom  such  stock  was 
trnnnd,  to  deny  the  validity  of  the  stock,  if  the  creditor  knew  that  the 
■UTOnder  and  transfer  of  the  former  certificate  were  prerequisites  to  the 
lawful  issue  of  a  new  one,  and  took  no  steps  to  assure  himself  that  there 
was  a  former  certificate  to  be  surrendered  and  transferred.  Such  credi- 
tsr  aoquiree  no  additional  ri^t  or  equity  from  the  fact  the  certificate 
Inadnlentily  issued  to  him  was  siterwards  surrendered  by  him,  and  a 
BOW  one  issued  therefor  by  the  officer  by  whom  and  for  whose  benefit 
Iho  origiBal  was  fraudulently  issued.  FarrWigkm  v.  Scudk  Boalom  JL  M.' 
C^f  22SL 

tl  MBiBirBB  or  DAMAon  whsh  a  Oobforatiom  is  Svmd  by  one  to  whom 
B  certificate  of  its  stock  has  been  fraudulently  issued  by  one  of  its  offi- 
OOTB  is  the  market  value  of  such  stock  at  the  time  when  it  first  refused 
to  reeogniBC  the  cortificato  in  question  as  valid,  and  to  permit  a  transfer 
tlioreoi    AUm  v.  SotOi  Bott<m  B.  B.  Co.,  180. 

Wk  LiABiuTr  or  StooKBOLDiBa  or  Gobforatiom,  Bztbmt  or,  and  whbv  It 
Atkaohbs.  -—A  stockholder  of  a  corporation,  who  has  in  good  fsith  eold 
and  aasigned  his  stock  to  one  who  becomes  insolvent^  is  Uablo  to  creditors 

01  tbo  ocrporatioB  for  such  portion  only  of  the  debts  existing  while  be 
bold  tiio  stock,  and  remaining  due  (not  in  oxoess  ol  the  stock  assignedy, 
M  will  bo  equal  to  the  proportioB  which  the  d^tal  stook  assigBtd  1^ 
ym  bears  to  the  entire  oiH^tal  atook  held  by  sdvsot  stockhoMsr^  Mabto 

AM.  9E,  Bar.,  Yok  XV.— Cl 
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I»  Mpeet  eflhe  nme  dabta,  who  an  witUa  tiie  JvTMiolioa,  to  %•  4»^ 
tMiiMd  al  tiM  tima  judgmaot  is  readered.     Bdrpotd  ▼.  SMrnri,  ttUL 

IL  TkAasTBU  of.Sbabm  or  8iook»  to  bb  Vauo,  must  bb  Madb  o«  Shmk* 
BOOK  of  tho  oorporaiion,  aod  tbo  craditora  of  tha  oorpormtun  bave  tfaa 
fi^it  toraly  upon  thai  book  at  ahowing  who  the  ttockholdan  ara^  and  tha 
amoant  of  atocfc  bald  by  each.  Whore,  therefore,  a  Tendor  of  alock 
aaaaaa  tha  aaorataiy  of  a  oorporatbo  to  outer  tho  transfer  of  atoek  sold 
hy  him  to  ba  made  in  a  book  other  than  the  stoek-book,  with  tho  wuiar- 
atanding  that  anoh  transfer  will  be  made  in  the  atock-book,  but  no  each 
tsansf ar  ia  aade,  and  at  tho  time  of  the  acoming  of  the  debta  of  tha  eor> 
poration,  and  at  tho  time  of  the  trial,  the  vendor  appears,  &om  tha  stodc- 
book,  to  bo  the  owner  of  tha  shares,  aoch  entry  is  not  aolBoieat  to  relievo 
Iha  vendor  from  liability  to  tho  creditors  of  the  oorporatioii,  uuiailh- 
■tanding  the  fiu>t  that  he  sold  in  good  faith  and  for  valna^  and  baliava4 
that  he  had  done  orerything  nooessary  to  effeot  a  tranafer  of  tfaa  atock, 
and  notwithstanding  the  farther  faet  that  the  corporation  tfaaraaftgr 
treated  the  porchaser  as  the  owner  of  tho  stook  sold*  '  Id. 

11.  What  KaoBaaABT  vo  Bnablb  Stooxboldbb  to  Mazktadi  Suit 
aaAXHST.  — To  enable  an  individual  atockholder  to  maintain  anit  in 
aqnity  against  a  oorporation,  to  recover  damagea  for  dapraeiatian  in 
the  value  of  atock  and  corporate  property  occasioned  by  tfaa  fraadnleat 
pnotioaa  and  oondnot  of  ita  officers  and  directors^  ho  mnal  aQiga  and 
afaow  n  refusal,  or  virtual  refusal,  of  tfae  corporation  to  ana,  tfaat  tfaers 
faaa  been  a  braaoh  of  duty,  and  that  there  has  been  injury  to  tiia  atoek* 
holder  suing.    Oaie§  v.  Sparknum,  806. 

Ill  Smer  bt  Stookholdbb  AOAiiiav.  —  To  justify  intorforanoa  with  tha 
bnainess  of  a  corporation,  there  muat  exist»  as  a  foundation  for  sai^ 
some  aotion  or  threatened  action  by  its  officers  and  diraotora  whiafa  is 
beyond  the  power  conferred  by  its  charter,  or  such  tendulent  tran^ 
action,  contemplated  or  completed  among  tbemselvea  or  with  otfaac%  m- 
will  result  in  serious  injury  to  the  stockholder  suing.    Id, 

M.  Rxobt  OB  AanoB  against,  vob  Fbacd  ob  Nbguobmob.  —  Where 
the  officers  or  directors  of  a  corporation,  or  some  of  theniv  cause  a 
loes  of  corporate  property  by  n'ogligence  or  calpable  lack  of  pradenetk 
or  fraudulently  misappropriate  the  corporate  property  in  any 
or  obtain  undue  advantage,  benefit,  or  property  for  themselves  by 
traeti  purchase,  sale,  or  other  dealings,  under  cover  of  their  official 
functions,  or  in  any  manner  commit  a  breach  c»f  their  obligation^  tha 
corporation  ia  the  proper  party  to  bring  anit.    Id. 

Vk  Whbn  Stookholdbb  mat  BiAiMTAni  Suit  AOAiMBe. — Tha  fareadi 
of  duty  by  a  corporation  authorising  equitable  suit  by  n  share-holder 
lor  damage  in  the  depreciation  of  hie  stock  does  not  refer  to  mora  bb»» 
management  or  neglect  of  tha  offloara  or  directors  in  tho  control  of  the 
oorporate  affairs,  or  the  abuse  of  discration  lodged  in  them  in  tho  oon- 
duot  of  tho  corporation  business.  To  authoriae  such  anit^  tiiera  must 
be  injurioua  acts  uUra  viret^  fraudulent  and  injurioua  praotioea,  abam 
of  power,  and  oppression  on  the  part  of  the  corporation  or  its  oAeei% 
f  dearly  subversive  of  the  rights  of  the  minority  or  of  n  atookfaoldfli^ 
and  whioh,  without  anch  suit,  would  leave  him  remedxleBS.    id, 

ia»   FOBBIOB  C^OBVOBATIOMB—  TaXATIOK  OV  —  OOBBMWTiOBAL  LaW.  ^89^ 

tion  4  of  Penn^lvania  act  of  Juno  30,  1886^  providing  for  tha  taxatjoa  el 
tfae  indebtedness  of  all  oorporationa  doing  business  within  the  stata»  sad 
lli#  ooUeotion  of  such  tax  by  tfae  corpocation«  ia  a  proper  azoroiaa  of  legis> 
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hM9%  poww^  and  »pp1i«t  m  well  to  fcnreign  as  to  domttUfl  eorpor»tioiia 
doing  Irtiiiimw  within  the  itate.  CommomoeaUh  ▼.  New  Tori  etc  A  B. 
Ok*  794. 

IT*  GoaiDinom  Which  mat  bb  Ihfosbd  upom.  —  A  oorpoimtioB  of  one 
■tnia  oonnot  do  hnsinMi  in  another  without  the  latter's  content^  ezpiea% 
cr  implied.  That  conaent  may  be  aooompanied  with  such  conditiona  aa 
tta  atate  may  impose,  so  long  as  they  are  not  repugnant  to  the  oonsti- 
tatioa  or  lawa  of  the  United  States,  inoonaiatent  with  the  jnriadictional 
Mrtherity  of  the  state,  or  do  not  enforce  oondenmation  without  oppor* 
tonity  for  defense.    Id. 

liL  TazAvioM  or — Condition  Which  mat  bi  Imposed  upon.  —  State  l^gta^^ 
Ivtiire  may  impose,  as  a  condition  upon  foreign  oorporationa  doing  bnai- 
HMs  within  the  state,  that  they  shall  assess  and  ooUect  a  tax  upon  thai 
portion  of  their  loans  in  the  hands  of  individuals  resident  within  the 
state;  and  continuing  in  business  after  the  imposition  of  such  condition 
will  be  taken  as  an  assent  thereto,    id. 

19l  Ikpubd  Oondition  against. — There  is  an  implied  oondition,  both  aa 
to  foreign  and  domestic  corporations,  that  they  will  be  subject  to  such 
leasonnble  regulations  in  respect  to  the  general  conduct  of  their  affiora 
as  the  legislature  may,  from  time  to  time,  prescribe^  and  such  aa  do  not 
materially  interfere  with  or  obstruct  the  substantial  enjoyment  of  the 
privileges  the  state  has  granted.    Id. 

90l  Taxation  of —  Constitutional  Law.  —  A  foreign  coiporatloii  which  bj 
private  statute  is  allowed  to  do  business  within  the  state  upon  the  pay* 
ment  of  a  atipulated  sum  annually  may  by  subsequent  statute  be  com- 
pelled to  assess  and  collect  a  tax  upon  that  portion  of  its  loans  held  by 
leeidents  within  the  state,  without  violating  the  contract  between  the 
state  and  the  corporation.    Id. 

ML  lilABILITT  or  AGRIOULTUEAL  SOdCTT  FOB    NbGLIGBNOB    CAUSING  PbB- 

SONAL  Ihjukt.  —  An  agricultural  society,  organised  under  the  atatutes  of 
Obao^  which  constructs  on  its  fair-grounds  seats  for  the  use  of  its  patrons, 
is  liiU)le,-in  its  corporate  capacity,  to  an  action  for  damages  by  a  person 
who^  while  attending  a  fair  held  by  it,  and  rightfully  occupying  one  of 
Its  seats»  sustains  a  pensonal  injury  by  reason  of  the  society's  negligence 
i&  the  construction  of  the  seats.  2>tffifi  v.  AgrieuUural  Soe.,  556. 
8es  Ldbl  and  Slandbb,  8-12,  14,  15;  Agbnct,  2;  Appeal  and  Ebbob,  1| 
BaaxBURCr  and  IifsoLYBNOT,  1;  Conpuct  or  Lawi^  1|  Contempt, 

COSTS. 

CO-TENANCT. 

I,  Bi0MT  «v  Oo-TBVAVT  TO  COMPENSATION. —A  oo-tsasBt  is  BOt  eutitlsd 
to  eompenaatioii  for  his  services  in  managing  or  taking  care  of  the  com- 
mon proper^,  except  aa  the  result  of  an  ezprem  or  clearly  idiplied 
agreement  to  that  effect  between  the  partiea.    Bedjitid  v.  OlMmm^  880. 

%  Bans  AND  PBonTS  or  Estate  in  Common,  Liabiutt  or  Co-tenant  to 
AomawT  iob. — Under  the  Ohio  etatute,  the  volnntary  and  profitable 
«ae^  oooBpaticn^  and  enjoyment  by  a  tenant  in  common  of  the  comnidn 
sstale  ofoatm  a  liability  against  him  to  account,  according  to  the  justice 
Mid  equity  of  the  caas^  to  the  out-tenant,  as  for  his  share  of  the  rents 
•Bd  profits  received  by  the  former.    And  if  the  occupying  tenant  uses 
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and  enjoyi  the  profitable  possewioii  of  lands  belonging  to  the 

estate  for  the  pnrpose  of  pasturing  his  cattle,  it  will  be  bo  defease  to  an 

aotioa  to  aooonnt  that  he  had  snffioient  pastnrage  of  his  own  for  his  cai- 

'    tie,  and  did  not  need  said  land  for  that  purpose.     Wed  v,  fTcyer,  568.    - 

t.  Tin  ANT  DC  Ck>MMON  NOT  LiABLB  FOR  Intkbist  WHEN.  —  Where  no  demand 
is  made  npon  the  oocnpying  tenant  in  oommon,  either  for  possession  of 
the  oommon  estate  or  for  the  ralne  of  the  use  thereof,  before  the  eom- 
mencement  of  an  action  against  him  by  his  co-tonant  to  recoTsr  for  the 
nse,  he  is  not  liable  to  account  for  interest  npon  the  amount  foond  due 
to  his  cortenant  for  such  use.    Id, 

A.  AooofTNTiNo  BiTWKBN  Tbnantb  IN  GoMMON.  —  As  botweoa  tenants  ■ 
common  of  an  opened  and  deyeloped  slate  quarry,  the  compensatifln 
which  the  tenant  out  of  possession  is  entitled  to  reoeive  fnm.  the 
tenant  in  possession  taking  out  slate  is  to  be  measured  by  the  msrksi 
value  of  the  slate  in  pUoe,  or  in  a  state  of  nature;  this  being  the  valoe 
of  the  royalty  or  slate-leave  which  can  be  obtained  for  the  privilege  ol 
removing  and  manufacturing  the  slate  under  the  oircumxtances  of  the 
A^ppeal  qf  FtUmer,  fS&2, 


OOUNTIBS. 

1.  Act    SfTBMITTINa    TO  VOTB  OF  PEOPLB  QasSTZOV  09  GEBATIDN  OV  ViW 

Ck>VNTT  IS  Constitutional.  —  An  act  which  provides  for  the  formafcioB 
el  a  new  county  out  of  a  part  of  another  county,  upon  the  assent  of  tws 
thirds  of  the  qualified  electors  of  the  proposed  new  county  voting  at  sn 
•lection  to  be  held  for  that  purpose  at  a  time  fixed  in  the  mat,  is  eon- 
stitutional,  and  is  not  a  delegation  of  legislative  anthori^.  Peopk  m  rtL 
r.  McFadden,  66. 

%  Ijdoislaturb  has  Powbr  TO  Pass  Conditional  Statuti,  and  to  make  its 
taking  effect  depend  upon  some  subsequent  event,  and  it  may  also  pro* 
vide  within  what  time  an  act  must  be  done,  if  done  at  all.  Making  oar 
tain  provisions  of  an  aot  to  depend  upon  tho  vote  of  the  people  of  a 
county  does  not  delegate  to  the  people  the  power  to  pass  or  repeal  the 
aot,  which  is  a  valid  statute  from  the  time  of  its  passage  and  approval, 
and  where  the  legislature  itself  provides  that  if  the  provisions  of  the  aot 
be  not  accepted  within  the  period  named  therein,  they  shall  not  bo  there- 
after carried  into  effect.    Id. 

il  Ck>aNTr  18  NOT  Corpohateon  vob  MuinoiFAL  PimposiBs  within  tike  mesa- 
ing  of  section  6  of  article  11  of  the  constitution  of  California,  wliieh  pro- 
vides that  corporations  for  municipal  purposes  shall  not  be  created  by 
special  laws.  Connties,  so  far  as  they  are  to  bo  regarded  as  oorporatioos 
at  all,  are  political  corporations.    l(L 

C  Whktunb  Gbnbral  Law  oan  bb  Maob  Afpuoablb  d  QoBanoH  or 

I  Fact,  r—  Whether  or  not  a  general  law  can  bo  made  i^plicable  depends 
upon  questions  of  fact,  of  which  the  legislature  is  the  exclusive  judge. 
The  policy  of  creating  a  new  county  is  one  to  bo  dotsrminod  by  tlis 
legislature  in  each  instance  when  the  proposition  to  do  so  ia  made,  and 
if  the  determination  be  favorable,  then  the  legislators  alone  moat  fix  and 
determine  the  boundaries  of  such  new  county.    /dL 

^1.  PowBB  or  Lbgiblaturb  to  Oroanizb  Nbw  County  bt  SraoiAL  Aor.— 
Tho  legislature  has  power  to  organise  a  new  county  by  fecial  me^  and 
may  make  all  special  provisions  that  are  incident  to  its  oompleto  Orgsn- 
iitifm,  and  that  do  not  extend  in  their  operation  beyond  tho  timo  when 
the  ofganisation  aball  become  oompleto  aad  subjeot  to  tho  oporation  of 
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CHMnJ  lawi;  and  H  mayelamfy  erery  new  eoon^  m  it  ii  cffKniMd*' 
•fleofdiBg  to  the  beet  information  at  ita  oommand,  nntil  inch  time  at  it 
em.IkU  iirto  tho  line  'bf'olaeeification  preeeribed'^by  the  general  law.^ 
Whether  special  proviaione  which  do  not  affect  the  validity  of  the  whole 
act  are  coustitatioaal  or  not  will  not  be  considered  when  the  qaestiou 
under  consideration  relates  only  to  the  validity  of  the  act  as  a  whole.  Id. 

0.  CONSTITIITIONALITT  OF  ACT  FOR  ORGANIZATION  OF  ORANOB  CoUNTT.  — The 

act  for  the  orgauication  of  the  oonnty  of  Orange  is  not,  as  a  whole,  or  in 
any  matter  that  affects  its  general  scope  and  pnrpoee,  in  oonflict  with, 
the  constitution.    ItU 

COVENANTS. 

1.  Covsnant  of  Warrantt,  Public  Easrmsmt  whsn  not  a  Breach  of.  — 
The  fMt  that  part  of  the  land  conveyed  with  a  covenant  of  warranty 
wa8»  at  the  time  of  the  conveyance,  a  highway,  and  nsed  as  snch,  ia 
not  a  breach  of  sach  covenant,  because  the  grantee  is  presumed  to  have 
known  of  the  existence  of  the  public  easement,  and  to  have  purchased 
upon  a  oonsideration  in  reference  to  the  situation  in  that  respect.  H^fmm 
▼.  EsUy,  421. 

S.  Covenant  of  Warranty,  Pubuc  Easem&nt  when  a  Breach  of»  —  The 
•zistenoe  of  a  public  easement,  snch  as  a  right  of  way  for  a  public 
street,  when  the  grantee  has  no  notice  of  the  right  to  such  easement, 
•ad  there  was  no  indication  of  a  highway  or  street  on  the  property  at 
the  time  of  his  purchase,  is  a  breach  of  a  covenant  of  warranty.    /cL 

CREDITOBS'  BILLS. 

Crbdttob'8  Bill,  What  Subject  to. — Widow's  Right  to  have  BdwiB 
Assigned  to  Her  may  be  subjected  to  the  payment  of  her  debts  by  a 
proceeding  in  equity,  by  which  a  receiver  may  be  appointed  with  au- 
thority to  proceed  in  her  name  to  have  such  dower  assigned  to  her,  and 
to  receive  the  rents  and  profits  thereof.     McMahom  v.  Onqr,  202. 

CRIMINAL  LAW. 

!•  JoDTDSB  OF  Several  Distinct  Misdemeanors  in  the  Same  iNBXcniENT 
ie  not  a  cause  for  the  reversal  of  the  judgment^  where  there  is  a  general 
verdiol^  and  the  sentence  is  single,  and  is  appropriate  to  either  oi  the 
eonnts  upon  which  the  conviction  was  had.     People  v.  Budd^  460. 

5L  Just  and  Jurors — Right  of  Trial  bt  Jury. — In  prosecutions  for 
felony,  where  a  plea  of  not  guilty  is  entered,  the  right  to  a  jury  trial 
eaanot  be  waived,  so  as  to  confer  jurisdiction  to  try,  oonviot»  and  sen- 
tence defendant  without  the  intervention  of  a  jury,  nnder  constitutional 
and  statutory  provisions  guaranteeing  and  declaring  inviolable  the  right 
of  trial  by  jury  as  provided  for  at  common  law.     Harris  v.  People,  163. 

Sl  Jurt  and  Jurors— Right  of  Trial  bt  Jurt — Functions  of  Court  and 
JuRT. — A  jury  being  the  only  legally  constituted  tribunal  for  the  trial 
of  an  indictment  for  felony,  the  court  is  not  such  tribunal,  and  in  the 
absence  of  the  jury  the  judge  has  no  jurisdiction  to  ait  as  a  snbstitnts 
for  it^  and  perform  its  functions,  and  if  he  attempts  to  do  so  his  acts  are 
Toad*    1<L 

4b  JUHT  AND  JURORE.  —  RiGUT  OF  TrIAL  BT  JUBT  MAT  BB  WaITBD  by  ft 

plea  of  guilty,  but  such  waiver  cannot  confer  junadiction  upon  a  tr^M* 
■al  which  has  no  such  jurisdiction  by  law.    Id, 
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B^  tknmomv' C9  ^mAwr  akd  Battset*  Amooiiti  to  mi  Mqmttd-iif  a 

ohMge  of  MiMilt  to  do  gre«t  bodily  hAm.    PtopU  t.  PeorA  304. 
C  FftLOHiovs  Amaitlt—  Btiobncb.  — Oa  the  trial  of  a  efaaKge  of  tAnmemB 

Mnnlt»  ovidenoe  of  tho  partionUn  of  a  preyiooa  affiray  with  aaotlier,  al 

which  defendant  waa  not  preaeiit»  and  not  forming  part  of  the  afia/ 

with  whioh  he  ia  oharged,  ia  tnadmiaaible.    IdL 
7.  AaaAaiiT  with  a  Dxadlt  Wxapon  cannot  be  Jnatified  when  the  party- 

aesaalted  is  not  near  or  threatening  the  party  committing  the  ■aiinU   Id. 
C  SUiV-DKVBNSB.  — Doctrine  that  bomioide  ia  not  JQatifiabie,  except  in  oaaaa 

of  neoeaaity^  may  have  10010  application  in  other  oaaea  of  willfol  and 

lelonioaa  injnry.    Id, 
t.  SBLF-DBimHSB.  — A  Tiolent  attack  ia  a  anfficient  exoaae  for  going  beyoad 

the  mere  neoeeutiea  of  aelf -def enae,  and  ohaetiaing  the  aggreaBor  within 

bonndi  not  exceeding  the  provocation.    Id. 

10.  SiLV-DBTXiiax.  —  The  provoker  of  an  attack  mna  the  riaka  of  aoffaring  to 
the  extent  of  the  natoral  limits  of  the  provocation  offered,  although  the 
pnniahment  faiflioted  extendi  beyond  the  neeeasitiea  of  mere  aalf-de- 
fanae.    Id, 

11.  Iv  Oash  of  SxLr-DXFXNU,  the  jnry  cannot  determine  tiie  atandardef 
courage,  or  whether  the  party  attadsed,  in  what  he  did  in  hia  dafaoaa^ 
acted  cowardly,  and  therefore  without  warrant  There  ie  no  qnaatun 
of  courage  or  cowardice  in  auch  caaea.    People  ▼.  Letmam,  850. 

IS.  br  OaaiB  of  Snjr-DiFxzin  th«  Qitxstioh  to  bb  DxnmovsD  n^  Did 
the  aoonaedy  under  the  ciroumatanoea  of  the  aaaanlt,  aa  it  appeared  to 
him,  honeaUy  believe  that  he  waa  in  danger  of  hia  life,  or  ol  great  bodily 
harm,  and  that  it  waa  neceaaary  to  do  what  he  did,  in  order  to  protect 
himaelff  If  ao,  he  ia  excuaed,  and  it  can  make  no  difference  whether  ha 
waa  a  bold,  itrong  man,  used  to  affirays  and  poraonal  euconnteia.  or  a 
weak,  timid  man,  unacquainted  therewith,  aa  to  the  anfficieniqr  of  his 
reason  for  his  action,  if  the  jury  believe  that  he  acted  honestly  m  Ciar  cf 
his  life  or  great  bodily  harm.     Id. 

13.  Iv  Cash  of  SBLF-DxnysB,  the  physical  and  mental  make-up  cf  the 
accnaed,  and  his  experience  in  danger,  are  to  be  conaidered  aa  bearing 
upon  the  honesty  of  hia  alle^^  belief  of  personal  danger,  upon  whi^ 
he  basse  hia  right  to  act;  but  in  such  consideratioB,  the  fact  that  ha  if 
weak,  timid,  and  cowardly  by  nature  is  to  be  weighed  in  his  favor,  and 
set  againat  him.    Id, 

IC  Rafb— BviDSNOB  OF  PABTioaLAX  UKOHAsn  AoTB.  —  In  proeecutioDs 
for  rape,  the  general  character  of  the  proeecutrix  for  chaatity  nay  be 
iapeached,  but  specific  acto  of  sexual  intercourse  by  her  with  third  per- 
ooaa  cannot  be  ahown,  and  when  she  deniea  the  oommiaeion  of  auch  acts 
on  cross-examination,  her  answer  is  conclusive.    PeopU  v.  McLeam,  281 

13,  SvioiDB  WA8  A  Cbims  at  the  common  law,  but  it  is  not  a  crime  by  the 
lawa  of  the  atete  of  New  York,  thonn^  an  attempt  to  oommit  it  is. 
Danvw  r.  FamO^  ete.  Soc.  43a 

DAMAGEa 

BXBMFLABT   DaMAOBS  ABB  KOT   RbOOTBBABLB  AB   MaTTBB  OV   BtOHX,  bst 

are  given  to  stamp  the  condemnation  of  the  Jnry  npon  the  aote  of  de- 
fendant becanae  of  their  malicioua  or  oppresaive  character.  QoUwmiA  v. 
/oy,  928. 

tee  AaaAinur;  Oabbtmbj^  13;  Oontbaoib.  4|  Oobfobatbib^  ^  9|  Libbl  abb 

Slahdbb,  9^  28. 
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DSCBEB8. 
See  Jin)0ifxns8. 

DSDIOATION. 

l*  AmauuMBTATrrm  FwDma  of  Dkdioatioii  of  Stbbr  will  hot  Sufpost 
JuDGimiT  WHXH.  —  Where  the  oonrt  finda  geaendly  in  f»Tor  o£  the  ded* 
ioation  of  a  street  from  the  acts,  facts,  and  matters  before  speciflcallj 
found,  and  expressly  and  entirely  as  a  eonclasion  therefrom,  hnt  the 
■peoifio  facts  sd  found  do  not  support  snoh  general  oonolnsion,  the  jndg* 
ment  shoold  be  reversed.    People  t.  Seed,  22. 

S.  MxBA  Marking  of  Strbkt  oh  UiiBBOoaDKD  Map  doh  hot  Constituti 
i>n>X0ATioir  WHEN.  —  The  mere  marking  of  a  street  on  an  unrecorded 
map  of  a  town  or  city  plat  wiH  not  constitute  a  dedication  of  the  street 
to  the  public  by  the  owner,  if  the  street  is  not  actually  opened,  no  sale 
id  lots  is  made  thereon,  and  the  property  remains  tndosed  and  occupied 
1^  anbatantial  and  permanent  buildings  for  more  than  twenty  years  be- 
fore any  action  is  taken  by  the  municipal  authorities  to  declare  the  street 
dedicated  to  the  use  of  the  public.    Id. 

S.  MAxnre  and  Filiho  of  Map  Dbsigkatiho  Stberv  n  oklt  Ofisb  to 
DsDiOATS  Thbh.  — The  making  and  filing  of  a  map,  designating  certain 
■treete  thereon,  is  only  an  offer  to  dedicate  such  streets  to  the  publio^ 
and  the  dedication  does  not  become  effectual  and  irrevocable  until  the 
iame  is  accepted  bjr  the  public,  either  by  user  or  some  formal  act  of  ac« 
eeptanoe.  But  it  is  not  the  mere  making  of  the  map,,  or  its  delivery  or 
exhibition  to  private  individuals,  that  oonstitutes  the  offsr  of  dedication 
to  the  public,  but  the  filing  of  it;  and  where  the  right  of  the  publio  to 
claim  the  street  rests  upon  the  map  alone,  there  is  no  offer  to  be  accepted 
until  the  map  is  filed  for  record.  Id, 
4.  OwMXB  OF  Land  mat  Withdbaw  Offeb  of  Dsdxoatiok  thbbiop  to  the 
pnblio  as  a  street  at  any  time  before  his  offer  is  accepted.  The  mere 
making  of  sales  of  lots  with  reference  to  a  map  deeignating  oertain  streets 
does  not»  therefore,  constitute  an  irrevocable  dedication  to  the  public. 
As  between  him  and  the  public,  his  act  alone  is  not  sofficient  to  consti* 
tnte  an  irrevocable  dedication.  Id, 
i.  AooxpTAHOB  OF  Offxb  OF  Dbdioatiov  OF  Strbht  KvaT  M  Madb  wiTHnr 
Rbasohablb  Txmb.  — The  aooeptaace  of  an  offer  of  the  dedication  of  a 
street  must  be  made  either  by  user  or  by  some  formal  act  of  acceptance 
within  a  reasonable  time.  An  aooeptanee  made  move  than  twenty  yeara 
after  the  cSeat  ol  dedication  is  too  late.    Jd. 

See  BROPPBk 

DEED& 

L  CoKSfBUonoH  —  EviDHNd  to  Vast. — When  the  bank  of  a  navigable 
stream  is  called  for  as  a  boundary  in  a  deed,  the  law  will  presume 
the  grantor's  intention  to  have  been  to  carry  the  line  to  low-water  mark; 
and  when  the  words  of  the  deed  are  clear  and  consistent^  and  no  fraud 
er  mistake  is  alleged,  the  intention  of  the  parties  cannot  be  shown  to 
efverride  their  obvious  meaning.  If,  however,  there  is  anything  in  the 
deed  which  indicates  a  different  intent,  the  question  is  one  of  ooDstruo* 
tion  for  the  oourt;  or  if  there  are  eztraneona  facte  or  eiroamstances 
which,  if  proved,  would  beer  upon  the  proper  construction,  that  ques- 
tion may,  under  proper  instraotions,  becooM  one  lor  the  Jury.  Fobmt 
^.FmrrtU.  708. 
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IL  CosOTEacTioR  —  Pakol  EyimnroB  to  Vast.  —  Wlien  a  daed  eilb  fv 
Und  "boanded  and  described  moeordiaK  to*  a  oertain  siarvej,  aa 
does  not  call  for  a  rirer  aa  a  boondary,  but  doet'oaU  for  jggtain,  iiaii  la 
betweon certain •  points  daaigiiatod  by tbo foryo/oraa oa^tha  bfak oC a 
river,  and  which  exclude  the  land  in  diapnte,  parol  eridenoe  ia  admia- 
ailde  to  ahow  that  the  river  bank  referred  to  ia  artificial;  thai  the  graalee 
bad  notice  before  the  aale  that  the  grantor  reeenred  the  land  in  dispotc, 
and  refnaed  to  ezeonte  a  deed  expreaaly  oonv^yiag  it;  that  the  aak  via 
ezpreaaly  aabjeet  to  a  anrvey  which  waa  afterwarda  anade;  and  that  te 
liaea  in  the  deed  were  in  exact  accordance  with  anch  aorrey.    id, 

ti  Wmiiss  —  COMPITJUIOT  —  BviDBHCt  TO  BxFLAiH  Dxxii.  —  In  a  oontra- 
Teray  aa  to  whether  or  not  certain  Unda  were  oonveyed  by  deedy  when 
the  plaintiff  elaima  under  the  grantora  and  the  defendant  nndar  te 
frantee  in  sach  deed,  one  of  the  grantora.  who  haa  conreyod  her  intaitat 
without  oovenant  of  title  ia  oompetent  to  teatify  aa  to  anoh  matten  aa 
are  admiaaible  to  explain  the  deed,  although  the  other  grantors  are  daad, 
and  when  ahe  ia  not  called  against  their  intereata,  and  anch  giaatsa  ia 
alive,  and  competent  to  teatify  aa  to  the  aame  matteia.    Id, 

4  CoNSTBUOTiON.  —  Where  the  intention  of  the  granton  aloarly  appaaia 
from  the  face  of  a  deed,  effaot  must  be  given  thereto^  honrorar  va- 
nanal  the  form  of  the  deed,  unless  the  repugnaaoy  in  its  danses  is  aaeh 
aa  to  render  the  deed  utterly  void.    Craveni  v.  WkUe,  803^ 

lb  Bxoxpnoiv  —  CoNSTBUonoN.  —  Where  it  clearly  appeara  to  have  baaa 
the  intention  of  the  partiea  to  a  deed  to  exoept  part  of  the  piopar^ 
embraced  in  the  general  deaeription,  from  ita  operation  elleet  will  be 
given  to  auch  intent^  nnleaa  the  repugnancy  ia  auoh  aa  to  laadar  te  ax* 
caption  void.    Id, 

C  QuiTOLAnc  «  Bona  Fidb  Puborabxb.  —  One  holding  or  elaimmg  under 
or  through  a  quitclaim  deed  oannot  claim  protection  aa  a  bomaJkU  and  ia- 
Booent  pnrcbaaer.     OarrtU  v.  CArwtopAtfr,  8fiO. 

7.  QurroLAiM.  —  Whct^bb  Dbbd  is  Quitclaim  or  not  depends  upon  Aa 
intent  of  the  partiea  making  it  appearing  from  the  faoe  of  the  in* 
■trument,  and  the  uae  of  the  word  **  quitclaim "  will  not  reatrict  Aa 
oonveyanoe  if  other  language  employed  in  the  inatrument  indicataa  aa 
iatantion  to  oonvey  the  Und  itaelf .    /d. 

Sea  Cbabitablb  Uan^  1;  Mabbibp  Wombv,  4-lL 

DIVOHC& 
Sea  HvsBAirs  ab^  Win,  6-7;  Mabbiaob  avd  DxvoBoa 

IX)WEIL 

L  OOBTIHOBHT    RiOBT   OT  DoWBB  18  TEOrmaTT  KAVniO  SUBmABTUL  ABB 

AflCBBTAiBABLB  Valub.  —  The  Contingent  right  of  a  wife  to  dowar  ia 
her  huaband'a  Unda  at  hU  death  haa  a  positive  and  snbatantial  vaba 
which  can,  during  his  life,  be  ascertained  with  reaaooaUe  oertainty  by 
reference  to  tablea  of  mortality  of  reoogniBed  anthority,  aided  by  eri> 
denoe  aa  to  the  atate  of  health  and  conatitutional  vigor  of  the  wife  and 
her  huaband.    Mandel  v.  McClave,  027. 

iL   WiFB's  COBTmOBBT    RiOBT  OT  DoWBB  Ol  BBR  HU8BAKD*a  LaBM,  SX- 

TBMT  OB.  —  Where  a  wife  joina  with  her  hnaband  in  a  naortgage  of  bia 
laada  to  aecure  hia  debt,  such  releaae  of  her  right  of  dower  innrea  oaly 
ta  the  benefit  of  the  mortgagee  and  hia  priviea,  but  doea  not  inure  to  Ua 
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if  wibnqneiit  erediton  of  h«r  htubuid;  aad  if  a  Jodleial  nU  of 
lk«  pMiiiiMt  be  made  under  Jvdgnenli  in  tkeir  lafor,  ihe  will  be  entft* 
tfod  to-hM^theTataeolJier  eewkiage&t  rightef  deivper  in  the  entii* 
ppoededi  iiHertained»  aQd'toliirre^tbe  Mune  paid  to  her  ont  of  the  bel* 
anee  left  alter  payment  of  the  mortgage  debt»  before  any  part  ol  aaeh 
balaaet  eaa  be  applied  to  the  payment  of  their  Jodgmenta.    UL 


DUBBSS. 

1.  Fatmbnv  bt  a  Wm  n  mot  Voluktabt  wrem  Ochbobd  bt  a  Trrbat 
ttat  etherwiee  her  hnebandwill  be  arreeted  and  ioqpriaoned,  and  she 
may  therefore  reeover  the  amount  ahe  paid,  Admm»  ▼•  hwbtg  Ka$,  Bamk^ 
447. 

9l  DumaBB  m  Mnris — Thbxatb  of  Lawtul  Abrist.  —  In  lelatioii  to  hna- 
band  and  wife,  parent  and  ohUd,  each  may  avoid  a  eontraet  indnoed  and 
obtained  by  threats  of  the  impriaonnient  ol  the  other;  and  it  la  of  no 
ooneeqnenee  whether  the  threat  ia  of  lawful  or  nnlawfnl  impriaonment. 
The  principle  which  underlies  all  this  olaaa  of  oasee  is,  that  whenever  a 
party  ia  so  sitoated  as  to  exercise  a  controlling  influence  over  the  oon- 
dnot  and  interest  ol  another,  oontraeta  thua  made  will  be  aet  aside.    Id, 

EASEMENTS. 

BaflBMBirr,  Oomfbluho  Subhxbsiok  to.  — Ah  Owwwm  to  Pat  PLADrnnr 
THB  Damaom  caused  by  the  retention  of  a  wall  in  its  preaent  site  will 
Bot  defeat  his  right  to  remove  such  wall  if  it  ia  on  his  land.  One  oannot 
bo  oompelled  to  sell  his  land,  nor  to  grant  an  eaaement  ttoNin.  JToc^ 
Has  T.  JWv%«0%  168. 

See  GovBRAiiTi^  1,  2. 

ELEVATORS  OF  QRAIK. 
See  CcmanTonoNAL  Law. 

EMINENT   DOMAIN. 
See  Railboad  CoifPAiiiB8»  IA. 

EMPLOYER  AND  EMPLOYEE. 
See  Mabtbb  abb  Sbbtabv* 

EQUITY. 

L  BonifABU  BauBP  will  bot  Alwatb  bB  Obabtbb  aaa  aialtar  of  eoorse 
when  the  law  aide  of  the  court  ia  open  for  legal  redraas.  The  extent  of 
the  injnry,  ita  character,  the  comparative  value  of  the  property  afifocted, 
and  other  conaideraticns  which  may  present  themselves  under  varioua 
ourenmatanoas^  ought  to  be  weighed,  and  relief  afforded  or  withheld,  aa 
equi^  and  good  oonscienoe  require.     2Vnia*  v.  Hari,  248. 

ti  Laimt  •*  Onb  havibo  thb  Pbivilbob  ov  Rbtubnino  Pbopbbtt  to  a 
PB880B  or  Whom  Hb  Pitbohasbd  It,  and  of  thereupon  receiving  back 
tiio  purchaae  pricey  ia  not  guilty  of  laches  in  delaying  its  return  when 
Wwae  advised  by  aach  person  not  to  make  aach  return,  and  that  the 
yveparty  waa  good  and  would  ultimately  advance  ia  the  aoyiriBati    /cAb> 
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H  Pjlmt  PftATna  ior  Gahobllatiov  of  % 

■MMf  wttirtd  tlMrMo.    Cm$m  t.  Spturkmam,  iOi. 

8m  HuaBAXO  Am  Wm^  %  X 

■QUITABLB  CDNVKKSXOV. 
8mWiua4-8» 

S9I0PPEU 

iMnn  09  Fbitatb  l9]>nriBViLi.  fo  Ooiivbl  Qnqmro  ov 

Map.  — TIm  right  of  priTate  iiidiTidiiAl%  wbo  Imv  parehMed  pfopsty 
on  the  faith  of  a  map  datignatlng  streets  therein,  to  oompel  tiio  openiiig 
ol  the  streets,  depends  solely  npon  the  ground  of  estoppel,  i ml  lug  vpeft 
the  representations  whereby  they  hare  been  indnoed  to  porehaae  urn  the 
faith  of  the  implied  statement  that  the  designated  streets  were  to  bo  and 
remain  open  for  pnblio  nse.  Porchasers  who  show  that  they  aoted  en 
saoh  representations  may  oompel  the  opening  of  the  streets,  Unt  if  tfaej 
do  not^  the  pnblio  have  no  gronnd  of  oomplaiat,  where  no  offsr  of  dedi- 
eation  has  been  made  by  the  owner.    PeopU  w,  Seed^  SSL 

See  CoBPOKATiOHi^  8}  JvooMsim,  1-^;  Railboad  OcwPAMni^  1^  IflL 

EVIDBNO& 

L  JuBT  Ajn»  JvBm  —  Right  to  Vnw  Pasinsn.  —  Testimony  of  loeslHiss 
oaa  generally  be  better  nnderstood  by  Tiews  and  ofasenration  tiiaa  fay 
word  of  month,  and  ohanges  can  jnst  as  well  be  explained  after  soeh 
Tiew;  therefore,  the  jury  are  generally  entitled  to  view  premises^  where 
an  injury  is  received,  or  to  nse  photographs  thereof  prodnoed  in  ovi* 
donee.    Bedell  ▼.  BeHbey,  370. 

SL  JvmaiAL  Konci  will  mot  bb  Taxbh  of  tsb  Statoth  ov  AironnB 
Statb.  Its  oommon  law  will  be  preenmed  to  be  the  same  as  that  of  this 
state;  and  whether  a  oontraot  made  in  another  state  is  Toid  by  its  lava 
will  be  determined  according  to  the  oommon  law  of  this  state,  hi  tiio  ab- 
sence of  eyidenoe  that  a  different  law  prerails  in  the  former  state.  Ar- 
fiqf  T.  MerriUt  IM 

H  DiOLABATiOHa  A8  Ri8  GiBTJB.  —  DeoUrations  of  a  boy  as  to  how  ho  re- 
oeifod  an  injary»  given  in  responee  to  the  qnestion  ol  *'what  was  ths 
matter,"  after  he  had  been  injured  by  a  street-oar,  and  had  got  vp  and 
walked  to  the  sidewalk  and  sat  down,  are  inadmissible  as  part  of  the  rm 
getkB,    Ckkago  etc>  I^p  Co,  w,  Becker,  144. 

i.  Dbolarations  A8  Rh  Gbstjb.  —  Declarations  not  made  at  the  Mmo  of  the 
accident,  which  do  not  explain  nor  characterise  tiie  manner  in  which 
the  accident  occurred,  are  not  concurrent  with  the  injury,  nor  vttered 
oontemporaneously  with  it  so  as  to  be  regarded  as  part  of  the  principal 
transaction,  are  not  admissible  as  part  of  the  ret  gestoB,    fd, 

5.  DBOLABATioifs  AS  Rk8  Gbstjb.  •»  When  the  declaration  ia  a  verbal  u^ 
illustrating,  explaining,  or  interpreting  other  parts  of  tiie  transaction 
of  which  it  IB  itself  a  part,  it  ia  admissible  as  part  ol  the  iw  gedm;  bnt 
when  it  is  merely  a  history,  or  part  of  a  history,  of  a  oomploted  past 
affiktr,  it  is  inadmissible.    Id, 

€L  Rn  Obstjb.  — DioLARATiOM  Maub  bt  ah  iMnmBD  pAsnifOBB  fanmedi* 
ately  after  the  train  psased,  from  which  he  jumped,  and  while  he  laj  ea 
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tfte  platform  wli«re  Im  fell,  is  admliritto M  yarl «f  fti rw; 
9§fhtmia  IL  IL  CkK  w,  Lifotm,  101. 

OommmumAh  L4W»  10^  12i  OoMTsicn;  7|  MAffOHi  s*m  flnrmb 

S4»  26b  87,  88. 

KXxaunoHa  ^ 

1.  What  fivawr  la^WiDow^s  Biort  to  bat^  Dowba  AflimD  to 

Iwr  oat  of  tlM  lands  of  h«r  dooeaaed  husband  is  not  sabjaol  lo  an  s«so» 
tioa  at  law.    McMakam  t.  Ora^t  802. 

&  VAUDmr  OF  LiTT.  —A  lavy  mado  in  sight  or  within  potential  ooatrdl  of 
tho  goods  is  valid  only  when  f oQowod  by  poasessJoa  within  %  gsasoilahto 
tiflM.    Dkotm  ▼•  White  Sewing  UaMm  Ok,  688. 

IL  Lirr  ow^  max  a  Tbkpass.— Tho  interastof  anssMoatioBdohtoriB 
gooda  bailed  or  demisad  by  him  may  bo  seiasd  and  sold*  hot  a  lory  vpon 
tho  goods  in  tha  possession  of  the  bailee  is  snch  a  distnrbanoe  of  hia  pea* 
session  as  oonstitntes  a  trespass,  whether  the  goods  were  aotoally  taken 
or  not.    /(f  . 

4.  PoflBMioii  NiOBBBABT  TO  MAiirrAix  Tbkpass  worn  Lett.— In  order 
to  maintain  trespass  for  a  leyy  on  goods  in  the  possession  of  a  bailee^ 
it  is  neoessaxy  that  the  plaintiff  be  in  actaal  possession  of  the  goods, 
or  have  the  right  of  possession,  at  the  time  of  the  trespass,  bnt  after 
tiio  sale  of  the  goods  the  aotion  may  ba  maintained  apon  a  revarsioiiary 
or  oonditional  right  of  possession.  Id, 
IL  Omen's  Biobt  to  Altir  ma  Lsty  avd  Rstuwi. — An  offioer,  after 
having  levied  npon  goods,  npon  claim  being  made  to  them  by  a  atranger, 
may  either  abandon  the  levy  or  restrict  it  to  the  defendant's  interesti 
and  he  may  alter  his  levy  and  retnm  aooordingly,  provided  the  latter  ia 
appropriate  in  form  and  sufficient  in  law.  Id, 
C  OmoBB'a  CowBOL  oybe  ma  Bxtubm  lasts  as  long  as  the  writ  rsmaina 
in  his  hands;  bnt  the  efleet  of  delaying  the  retnm  nntil  after  the  re- 
tnm day  is  to  destroy  the  presumption  to  which  it  is  ordinarily  entitled 
in  the  officer's  favor.  Id, 
7.  XxxMFTiONB.— Salb  OF  SzxHFT  Pbopbbtt  is  vold,  and  those  partici- 
pating therein  are  trespassers.    CooUfe  v.  BmUiey^  812. 

8.  LlABUJIT  OF  IlfDBMNIFUD  OfFIOBB  FOB  FaILUBB  TO  LbVT  OK  EXBMIT 

PnorBBTT.  —  An  officer,  althongh  indemnified,  is  not  bonnd  to  levy, 
if  in  good  faith  he  believee  the  property  exempt^  or  that  the  levy  would 
be  ilIegaL     Id, 

flL  LiABiLiTT  OF  OiFiOBB  FOB  Failubb  TO  Lbvt.  —  The  defense  that  there 
wss  no  property  to  be  fonnd  liable  to  seizure  belonging  to  the  judgment 
debtor  named  in  the  execution  is  always  open  to  the  officer,  whether 
indemnified  or  not,  and  is  a  good  defense  in  an  action  for  refusal  to  levy. 
Id. 

HI.  BxxifrTtOKS  —  Who  mat  Claim.  «  Where  partners  each  claim  the  statn- 
sxemption  in  a  stock  of  goods,  and  it  is  shown  that  one  of  them  is  a  car- 
penter, and  wcwks  more  or  leas  at  his  trade  as  such,  counsel  have  a  right 
to  go  to  the  jury  on  the  theory  that  his  principal  business  is  that  of  a 
carpenter,  and  that  therefore  he  is  not  entitled  to  any  exemption  in  tha 
stock  of  goods.    Id. 

11.  LlABILirT  OF  JODOMBMT  CBBOITOB  FOB  ACT8  OF  OffIOBB  IB  SbLUXO  Bz* 

mFT  Pbofbbtt.**  Where  an  officer,  without  specific  directions,  and 
without  requiring  indemnity,  attaohee  property,  and,  proceeding  npoa 
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Mi  oAdftl  wMgaatSblOitj,  ahme  leUft  it  uadm  tKMati«B»  ttimgl  paH 
■*  the  tioM  of  Mto  ii  obinMd  m  tzempt^  th*  JvdganI  aradxtor. 

iIm  money  dariTod  from  it  without  indoning  the  rnfinntmiM  of  Hio 
•«*•  ootioiit  or  making  himaelf  respon«iblo  thorofor  to  him.    Bmmett  ▼• 
ITaAtr.SSS. 

■L  Qmom^  Biort  to  Ricx>txe  or  FLAnrm  wmv  CoMRLLaD  n»  Pat 
Dasjoh  BOB  Umaiitbouiv>  Aon. --Tho  indamni^  to  wUdi  M  oAbv 
ii  OBtitledt  whon  thort  ii  may  reaaonaUo  dooht  m  to  tho  owMnhip  of 
•ttaehod  goodi,  may  indndo  damagoii  ooot^  tad  oUior  l^gd  oipoBMi^ 
Indnding  oonnoel  foot,  and  if  tho  oflioor  noitlior  demanda  indamai^  Bor 
iika  apooifio  dirootion%  bnt  atmmas  the  reopooaihtU^  of  oimntiBl  Ui 
prooeai  in  his  own  way,  he  oannot  reqoiio  indemnity  wImo,  ■nhaa^aently 
to  hia  notion,  a  oontroyorqr  ariaei»  even  if  ho  ii  nooaoafnl  in  tho  eoatr^ 
Torey.    Id, 

11.  An  ALiiJBCAFU8ADSATisr40isin>UMonghtnottoiHnatoraiBpri8oaf 
Judgment  debtor  for  the  same  oanae  for  whioh  ho  haa  been  ioHfriaonod 
nnder  an  original  capkui  ad  tatiqfaeiendmm^  and  from  whioh  ia^fiaoi^ 
ment  he  hat  been  doly  diacharged  on  kabea$  corpm§,  on  tho  gronnd  that 
It  iaaned  in  a  oaae  not  inyolving  a  tort.    People  ▼.  Heaiiff  90. 

See  CBBDiTUBa'  Billb;  Bxnoomun;  BMummaB,  A. 

EXBCUTOR3  AND  ADMINISTRATORS. 

L  Lnrm  or  ADMxaiiiiTBATioii  do  not  Bboomx  Void  on  thx  SuMBQinDiT 
DnoovBBT  AND  APMTflBiON  TO  Pbosatb  or  A  WiLL.  Until  each  let> 
tera  are  revoked,  all  peraona  acting  in  good  faith  are  iiroteoted  in  deal- 
ing with  the  adminiatrator.    SehUter  ▼.  Bowery  809,  Bamk,  494. 

t.  Thb  DirmaNoa  bxtwun  an  Exmnon  an]>  a  TRUflrm  n^  that  tho  dn- 
tiea  of  the  former  pertain  to  the  office,  and  thoae  of  the  latter  to  the 
peraon.  When  a  diacretionary  power  of  aale  ia  given  to  an  ezoontor,  or 
when,  in  the  aenae  aa  applied  to  traata,  the  dntiea  impoeed  are  aetiTe,  the 
ezeentora  will  be  deemed  tmateea,  and  anoh  powera  cannot  bo  exeontad 
by  an  adminiatrator  with  a  will  annexed.    Oreenknd  ▼.  Wadddk  400l 

H  Wbnbi  Lanm  a&i  DxvigBD  TO  ExnccTOBS  wiiH  PuwKB  or  Sau^  thb 
Rbsionation  or  Onx  or  Thbm  as  T&xjnwM,  and  the  appointment  of  an* 
other  aa  tmatee  in  hit  place,  doee  not  relieve  the  former  from  execntion 
of  the  tmat  which  waa  devolved  on  him  in  virtne  of  hia  office  of  oxeea* 
tor.  While  an  executor  remaina  in  hia  relation  aa  anoh,  the  ooort  oannot 
appoint  a  tmatee  to  anpersede  him  in  the  exerciM  of  hia  fnnctiona  of  ex- 
ecutor.    Id. 

4.  SuariMsioN  or  Powxrs  or  Adkinistbator  dobs  not  Suspend  RmrNOW 
or  Statotb.  — The  fact  that  the  powera  of  an  adminiatrator  whoee  duty 
it  waa  to  oanae  an  order  of  aale  to  be  iaaued  were  anapended  for  a  part  of 
the  time  oannot  have  the  effect  of  anapending  the  running  of  the  atatnte 
limiting  the  time  within  which  such  order  can  be  imned.  Dorktmd  v. 
Hamaon,  44. 

lb  IdABILITT  or  SlTRBTIBS  ON  BoND  OB  BXBOUTOB  WBO  HAS  BKBN  RbMOVSO. 

—  An  adminiatrator  appointed  to  fill  the  place  of  an  executor  who  haa 
been  removed  ii  entitled  to  receive  from  the  latter  hia  indebtedneaa  to 
the  eatate  on  account  of  aaaeta  received  by  him,  and  converted  to  hia 
own  nae,  and  may  maintain  an  action  upon  the  adminiatration  bond  of 
the  former  exeontor  and  hia  anretiea  to  recover  the  aama.    He  ia  the  8B0> 
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in  llw  tnul  of  Ui  pndMeawir,  iad  it  cMMd  wHIi  anilw  r(|^ti 
•f  llw  Mteto  he  it  ftppointod  to  admiiiigter.  JMto*  ▼.  rK  049. 
H  l^uBonr  ov  SuBsint  o»  Bxioimtt't  Bon  vu  Ammn  Pbbtiovilt 
OoHVSBinBD  BT  Hof.  ^  Whoro  ta  ozooator,  aUtr  hwring  ooUooted  tad 
eonvoitad  lo  his  onm  vso  all  the  taoott  of  tiio  ottelob  gi^tt  a  new  bond, 
lifet  tnretiat  thereoa  will  be  liable  for  ell  the  titete  to  eoUtettd  tod  con* 
wttd  by  hinL    /dL 

8te  BAVSt  AKD  BANxnro,  %  X 

EXEMFnONS. 

Fabtiismhif  Pbopxbtt.  —  All  tods,  apparatatp  tad  bookt  btltBglBf  It  taj 
trade  or  profeasion  owned  by  persons  not  oonstitnentt  of  a  fiunily»  tad 
eoostitnting  partnership  property,  are  exempt  from  atlaohment  and  eze- 
entioa  against  either  of  the  partners,  under  artiolt  2387  of  the  Revised 
Statattt  of  Tezat.    8L  Louk  Type  Foundry  t,  JmftvmtHhuni  €k.  O0.9  Wa 

See  EzB0UTX0H%  7-12. 

FUONQ  PAPERS. 
See  OmoB  and  OmoBB%  C 

FIXTURES. 

1.  OBAaAoraa  of  PBOPaaiT*  am  Rsal  ob  PsatoKAL,  naay  be  Used  by  ooa* 
tract  with  the  owner  of  the  real  estate  when  the  article  is  plaoed  ia  po- 
titiooy  bat  tnch  contract  cannot  affect  the  rigbtt  of  a  mortgages^  or  ta 
iaaooent  purchaser  without  notice.  Hopewell  MUU  ▼•  Tatmiom  Smikigt 
Bamk,  226^ 

%  GHABAcnna  of  PBOFaarr,  how  DBTBBinKBD.  —  Exoept  ia  ctset  where 
a  oontract  determines  the  question,  a  machine  plaoed  in  a  building 
It  found  to  be  real  estate  or  personal  property  from  the  external 
indications  arising  from  the  intention  implied  and  manifested  by  the 
party  so  placing  it,  and  which  show  whether  or  not  it  belongs  to  the 
building  as  an  article  designated  to  become  part  of  it,  and  to  be  ated 
with  it  to  promote  the  object  for  which  it  wat  erected,  or  to  whieh  it 
has  been  adapted  and  devoted.    ItL 

X  What  abx,  on  Mobtoaosd  Pbopbbtt.  — Whatever  it  placed  in  a  build* 
lag  tabjeot  to  a  mortgage,  by  a  mortgagor,  or  thoee  claiming  under  hin^ 
It  carry  out  the  purpose  for  which  it  was  erected,  tad  permanently  to 
iaersase  its  value  for  occupation  or  use,  although  it  may  be  removed 
without  injury  to  itself  or  the  building,  become  part  of  the  realty,  /d. 

4.  Ob  Mobtoaobd  Pbopektt,  What  abb.  —  Heavy  machinery,  procured 
lor  use  in  manufacturing  cotton  cloth,  and  plaoed  in  a  mortgaged 
eetton-mill,  with  much  to  indicate  that,  while  there  were  changes  in 
the  kind  of  goods  manufactured,  the  machinery  was  not  of  a  kind  in* 
tended  to  be  moved  from  place  to  place,  but  to  be  put  in  poeition,  and 
there  used  with  the  building  until  worn  out^  or  until,  from  some  unfore* 
teen  cause,  the  real  estate  should  be  changed,  and  put  to  a  different  uss^ 
and  attaohed  to  the  building  by  being  fastened  to  the  floor,  and  con* 
atcted  with  the  motive  power,  with  a  view  to  permaaenot^ 
ftxtarsb  end  trover  will  not  lie  for  its  coaversion.    AL 

lOROIBLB  ENTRY  AND  UNLAWFUL  DETAINXR. 
Set  Labdlobd  and  Tbhabt,  X 
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OUARANTT. 

OvABAirrr,  TnunvATiov  of,  vr  Db&tk.  —  If  anortgaflpB  b  gHniA  to 

•Boh  indabtadnaM  at  may  aftenrards  aocrna  from  the  salt  of  goods  fay 
tiia  mortipigM  toa  third  ponoo,  lliis  amoonto  to  a  guaraaty  by  ihm 
ftgOTy  and  la  terminatsd  by  his  death.    For  aooh  gooda  at  aco  aold 
Um  mortgagor's  daath«  tha  mortgaga  doaa  nol  ofarate  aa  • 
fffUmd  ▼.  BMdk,  174. 

irAP.ifff.iMfl  KHBORk 
Baa  AmAL  jun  Buuxi^  7»  C 

HOMBSTBAD. 

HomtnAi^  DasD  ot,  bt  Htobamd  Alonb  a  Yoid^  avb  Aoqiuibbs  Vo 
VAUDirr  WBom  SoBasQimifr  AmAVooaiuNT  ov  the  Hombrbadu  —  A 
dead  of  proper^  npoB  whiofa  there  ia  a  aabsistiiig  homaotead,  whioh  ia 
azacnted  by  the  husband  alone,  whether  abaolnta  ar  mtanded  aa  a  iaort> 
gage,  is  void,  and  oan  aoqnira  no  Talidity  by  aa  abaadonmeatof  tto 
homestead  snbsaqnently  mada  by  both  husband  aad  wifo.  Thm 
donment  af  tha  homeatead  haa  no  retroaetiva  opentiso.  Qfasaoa 
Sfraif^  47. 

HUSBAND  AND  WDTK. 

1.  OAimav  Ck>iiTKAOT  with  Each  Othbs  by  tha  oommoa  law  mm 
statata  of  New  York.    Hendridu  ▼.  /sooot,  024. 

ti  IV  HUBBAHP  AHD  WiVS  COHTBAOT  WITH  EaCH  OtHXB  AS  IF  UNKASBIHa^ 

A  Ck>UBT  OV  EQumr  Inquiris  whether  the  oontraot  waa  fair  and  jnal^ 
and  equitably  ought  to  be  enforoad,  and  administara  relief  where  both 
the  oontraot  and  eiroamatanees  require  it,  ItL 
H  OmnoB  OF  Bquitt  do  hot  Emthbtaxh  JuusDionov  to  Xhvoboi  Hmmm 
YobUiiTABT  AoBBBHBKTB  not  founded  upon  any  Talnable  considflratfo^ 
either  in  faTor  of  the  wife  against  the  husbaad,  or  im  his  fsTor  agaJast 
the  wife;  but  if  they  are  fair  and  ]uat»  and  hare  been  oonsummatedp  » 
ooart  of  equi^  will  uphold  the  transaotion,  except  aa  against  craditeafc 

4  OOKTBAOT  BT  A  WiFB  TO   RaPAT   MOHBn  WhIOH   THB    HmBAn  A»- 

TANOBi  TO  Dbfbat  the  expenaea  of  herself  and  their  ohildiaii  will  bo 
eaforoed  in  equity^  if  the  husband  had  already  paid  her  a  groas  sasa  for 
OKpenses  to  be  applied  in  her  discretion,  and  she  was  also  ia  receipt  of 
aa  income  from  a  bequest  made  by  her  husband's  father,  which  the  la^ 
ter  directed  her  to  apply  to  the  maintenance  of  herself  and  her 
But  her  agreement  to  repay  her  husband  will  not  be  enforced 
hei:  administrator,  if  it  ii  shown  that  in  her  lifetime  she  expended, 
the  support  of  herself  and  their  children,  the  entire  inoome  which 
had  received  under  the  will,  and  that  the  debts  owing  by  her  exceeded 
the  amount  ooUectcd  by  her  administrator  for  arrears  of  inoonae  dao 
her  under  her  will  at  the  time  of  her  death.    Id, 

I.  Ck>NTRAOrB   FOB  THB    FUTURB   SbPABATIOB  OF   HUSBABB  ABB  WOB  aiO 

Toid.    Oalushar.  Qahuha,  4S^ 

C  COBTBAOr   BBTWBBH    HuSBAMD    AV1>    WiFB    AFTBB    THBIB    SBrABA9■ll^ 

through  the  intervention  of  a  trostee,  is  effective  to  bind  the  hasband  la 
oontribute  the  sum  therein  provided  for  her  support^  and  it  ia  alao 
binding  oa  the  wife  and  the  trustee^  that  she  will  aoosft  iIm 
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T.  Tax  DnroBoi  ov  ▲  HmsAVB  ijn>  Wm  AffA  Thbt  bati  BMma» 
nro  ▲  Valid  AoBsxuira  of  Sxfaration,  or  the  oomminlofi  by  either 
•f  them  of  an  Mt  entitling  the  other  to  a  divoroe^  doee  not  AToid  or  an- 
nul mioh  agreement,  or  entitle  either  to  be  releaaed  therefrom;  and  the 
•oort  granting  a  decree  em  if  it  disregards  the  agreement^  and  makea 
provirion  for  the  wife  inconsistent  therewith.    Id, 

ib  Aomor— CoKyxYAMCs  bt  Husband  ab  Aomv  to  Win.  —  Ihongh  the 
Illinois  statute  empowers  the  wife  to  ooatraot  with  her  husband,  and  to 
bold  a  separate  estate  during  ooTcrture,  still  it  has  not  denied  to  eadi 
all  interest  in  the  property  of  the  other;  the  husband  still  has  a  peonni* 
ary  and  relational  interest  in  his  wife's  estate,  and  is  prohibited  from 
oonTeying  property  to  her,  for  which  he  is  the  agent  to  sell,  without  the 
Inn  knowledge  and  express  consent  of  his  prinoipaL  fifkr  ▼.  iffanioni, 
•7. 

flea  AamcVt  1^1  Dowsb;  DaBsas;  Qon^  <  5t  Hombrsaiii  Mabbud 

WOMBH. 

DfPEOVBMBNTS. 
See  FuBUO  Laving  H 

INFANTS  AND  XNTANOT. 

C  UOUTBACV  09  IbVAVT  —  RlFBISBNTATIOir    AS   TO    AbB.  ^  Ab  UOIIoB   Ib 

tort  will  not  lie  against  an  infant  for  fraudulently  representing  himaelf 

to  be  of  full  age,  thereby  obtaining  credit^  and  tndncing  plaintiff  to 

oontraot  with  him.    Noah  r,  JeweU,  931. 
%  FoBM  OF  AoTiOH  doos  uot  determine  the  liability  of  an  infant^  and  be 

eannot  be  made  liable  when  the  cause  of  aotion  arissi  from  coatraol  la 

an  action  in  form  ex  deUcto,    Id, 
IL  MnroB  hat  Avoid  hu  Oobtbaot  withoot  Puttibo  tkb  Othbb  Pabst  nr 

Staxv  Qvo  or  returning  the  oonsideration  receiTed,  if  the  oontraot  was 

Bot  for  necessaries^  nor  necessarily  benefloial  to  the  minor.    Jhibt  t. 

i»  MiBOB  Gobtbaoiimo  to  Wobx  fob  Abothbb,  abd  that  Pabt  of  nn 
Waobs  should  bb  Afpubd  to  thb  Patmbbt  of  a  Dxbt  Dub  fbom  bib 
Fathsb's  Estatb,  may,  by  disaffirming  the  contract^  and  suing  upon  a 
fMontom  merttUf  recorer  the  full  value  of  services  rendered  by  him,  where 
it  doee  not  appear  that  he  can  receive  any  benefit  from  his  father's  es- 
tate.   Id. 

9k  Nbougbnob  of  Mibob — Pbbsumptioh. — A  boy  thirteen  years  and  four 
months  old  has  not  attained  an  age  when  sufficient  capacity  to  be  sen* 
sible  of  danger  and  to  avoid  it  is  presumed.  Strawbridge  v.  Bmcffordf 
670. 

C  Obdinabt  Cabb,  as  Afplzbd  to  Ibfabts,  What  is.  —In  the  application 

el  the  doctrine  of  contributory  negligence  to  children,  in  actions  by 

them,  or  in  their  behalf,  for  injuries  occasioned  by  the  negligence  of 

others,  their  conduct  is  not  to  be  judged  by  the  same  rule  that  governs 

that  of  adults,  and  while  it  is  their  duty  to  exercise  ordinary  care  to 

avoid  the  injuriee  of  which  they  complain,,  ordinary  care  for  them  is  that 

degree  of  care  which  children  of  the  same  sge,  of  erdinaiy  oaro  and  pr»» 
▲m.  0r.  Bar..  Vol.  XV.— a 
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JOtf  Oik  V.  OvTVam  6M. 

Bm  Ifiam  ak]>  Sebtamt;  lS-17* 

INJUNCdONa 

1.  VvaAMB— JooruDi  ov  Pabtha.  -—  Th«  valawfol  waabAmmam  ai  •  4b» 
fnMiMtUy  dettroying  throe  hundred  aeree  of  agrieoHanl  Uiad,  and 
whieh  Is  a  oontiaiiiiig  naisanoe  ae  to  tiie  aeveral  eomplainant^  wamf  he 
enjoined  and  abated  in  a  aoit  in  whidh  they  all  join  in  pottfcioo  JorgJiel. 
9%nMr  T.  Hari,  248. 

S.  Joiin>BE  ov  Pabths.  — Ikjuhoi'iv  Bnuv  mat  bb  QBAnsD  ogaiooi  th» 
nnlawfnl  maintenanoe  of  a  dam,  thongh  the  oompjainante  in  the  aoit  wma 
difbrently  affected,  at  least  in  degree,  by  the  aot  oomplainod  oL  Thm 
h  more  especially  trae  when  objection  is  not  Bade  by  epeeial  4aaHiMr» 
and  the  paitioB  prooeed  to  a  hearing.    Id. 

INSAKB  PERSON& 

1.  OOMTBACTi  Willi  A  LuKAHO,  HABITfTAL  0BfJHBAB9^  OB  PBBBOV  QV  Up* 

mmm>  Mind,  Madb  aftsb  Inquisitioh  and  confirmation  tiureoi^  an 
abedntely  Toid,  until  by  permission  of  the  conrt  he  is  allowed  to  aesnwie 
the  control  of  his  property.  Hughe$  ▼.  Jonea,  386. 
S.  Oobtbaosb  with  Lunatics  and  Other  Pbbsons  of  Unbound  ICind 
Madb  bxtoab  OmcB  Found^  bnt  within  the  period  oTefreachod  by  the 
finding  of  the  jtury,  are  not  utterly  yoid,  althoitjg^  they  are  prosamed  to 
be  so  until  capacity  to  contract  is  shown  by  satisfactory  eridenoe.     Id, 

9    PnoOBBDINOS  IN  LUNAOT  ABB  PrBSUIIPTIVB,  BUT  HOT  OONOLinaTI^   BtI* 

i»BiioB  ot  ¥rant  of  capacity.     Id, 

4  An  Inquisition  was  an  Inquibt  Madb  bt  a  Jubt  bbtobb  a  Sbbbdi; 
coroner,  escheator,  or  other  government  officer,  or  by  commissioner 
especially  appointed,  concerning  any  matter  that  entitled  the  eovors^^ 
to  the  possession  of  lands  or  tenements,  goods  or  chattels,  by  reason  ef 
eooheat,  forfeiture,  idiocy,  or  the  like.  It  was  a  proceeding  in  behalf  ef 
the  public  represented  by  the  king.     Id, 

I.  An  Inquisition  ov  Lunaot  Binds  thb  Wholb  Wobuk    Id, 

€L   PBTITIONBB  tOB  AN  INQUISITION  OF  LUNAOT  IS  NOT  A  PaBTT 

Ant  Diffkbbnt  Sbnsb  than  Ant  Othbr  Pbbson,  and  is  not 
ally  estopped  by  the  findings  of  the  jury,  except  as  all  the  world  b 
estopped.  He  may,  therefore,  show  that  a  deed  made  by  the  allied 
lunatic  at  any  time  prior  to  the  filing  of  the  petition  was  made  by  hia 
while  he  was  of  sound  mind.  Id. 
7.  An  iMQUismuN  of  Lunaot  oannot  Dbtbrminb  Antthiho,  bidisft  thb 
Status  of  thb  Allsobd  LuNATia  It  oannot  settle  any  question  ol 
property,  and  the  finding  by  the  jury  that  a  lunatio  had,  at  the  tisM^ 
title  to  eertain  lands,  is  of  no  foroe  whatever  as  agpunat 
dor  a  prior  deed.    Id, 

Bee  PABTNBBSHir,  S-6w 

INSOLVENCT. 
floe  Bankbuftot  and  Insou 

INSTRUCnOlWL 
SeeTniAL,  1-4, 
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insurakcb. 

!•  iHsiTmBD  mJCT  BB  HsLB  TO  Kkowlxdqb  Of  THB  OcmcrioKs  of  hb  pfm\ 
traet  of  insiiranoa.  Hie  fact  that  he  has  never  teen  hie  policy,  nor  read 
H^  eannot  help  hinot  when  no  adequate  reason  ii  shown  why  he  oonldnol 
hwre  eeen  it»  had  he  desired  lo  do  so.    Cleaver  t.  Traden'  fne,  Co.,  27ft. 

■L   ImWORASCM    cm    MOBTQAQU)    PbOFSRTT  —  EfTSOT    09    FORXOLOSUBB. — 

Where  insurance  is  taken  on  mortgaged  property  with  knowledge  that  the 
mortgage  is  overdue,  and  through  an  accidental  omission  on  the  part  of 
the  agent  the  insurance  is  not  made  payable  to  the  mortgagee,  the  in- 
•■red  being  ignorant  of  the  English  language,  and  relying  upon  the 
•gent,  the  mete  commencement  of  foreclosure  proceedings  will  not  avoid, 
the  policy,  notwithstanding  it  provides  that  it  shall  become  void  if  any 
proeeedings  are  taken  to  foreclose  a  lien  upon  the  property.  Bute  v« 
Ohio  Farmen*  Ins.  Co.,  810. 
8l  What  CoNarrruTis  Agent.  —  A  party  who  subscribes  hu  name  to 
•n  application  for  insurance  as  agent  of  the  company,  makes  a  state- 
ment of  the  exposures,  and  approves  the  risk  as  agent,  and  after  this  Is 
brought  to  the  notice  of  the  company,  receives  and  delivers  the  policy, 
lifts  the  premium,  and  reports  it,  and  then  collects  assessments,  and 
fives  receipts  recognized  by  the  company,  is  its  agent  in  effecting  the 
insurance.     Kiater  v.  Lebanon  Mutual  Ins.  Co.,  696. 

4k  COKDmOH    THAT    PBBSOIV    PbOGUBINO    InSUBANCB    BB    DbBMBD     AgBBT 

OF  AflSUBBD.  —  A  condition  in  a  policy  of  insurance  that  ''if  any 
broker,  or  other  person  than  the  assured,  shall  have  procured  this  in- 
surance to  be  taken  by  the  company,  such  broker  or  other  person  shall 
bo  considered  the  agent  of  the  assilred,  and  not  of  this  company,*  hat 
loference  to  parties  operating  on  their  own  account,  or  on  behalf  ol  tho 
assured,  and  not  to  agents  representing  the  company  in  procuring  in- 
•nrance.    Id. 

|L  Fbaud  OF  AoBRT  OT  mistake  on  his  part,  within  the  scope  of  the  powen 
given  him  by  the  insurance  company,  will  not  enable  the  latter  to 
avoid  a  policy  to  the  injury  of  the  assured,  who  innocently  became  a 
party  to  the  contract.    Id. 

C  Fbaud  OF  AoBNT  DOBS  BOT  Affbct  INSURED. — Where  an  insurance 
agent  has  fraudulently  cheated  the  insured  into  signing  a  false  war- 
ranty and  pajring  the  premium,  and  the  policy  was  issued  upon  tho 
false  statements  of  the  agents  the  false  warranty  thus  procured  will  not 
avoid  the  policy,  nor  is  the  assured  estopped  from  proving  the  fraud,  and 
holding  the  oumpauy  to  the  contract.     Id, 

7»  Company  OANNar  Rbfudiatb  thb  Fraud  of  its  Agent,  and  thus 
•scape  liability  on  a  policy  consummated  thereby,  simply  because  the 
insured  accepted  in  good  faith  the  false  representations  of  the  agent 
without  examination.    Id. 

ti  Insubancb.  — CoNDHioN  AGAINST  INCREASE  OF  Encuvbrancbs  ou  the  in- 
sured property  without  notice  thereof  |o  the  company  is  not  violated  by 
a  change,  but  not  an  increase,  of  enenmbrances  known  to  the  company 
at  the  time  the  insurance  was  effected.     Id» 

f.  FoBFBiTUBB  OF  PoLiCT  OF  Insubancb  incurred  by  taking  additional  in* 
suranoe  contrary  to  the  conditions  of  the  policy  is  not  saved  by  proof 
that  the  agent  had  authority  in  a  certain  manner  to  consent  to  the  tak- 
ing of  additional  insurance,  and  had  done  so  in  other  oases,  when  it  !• 
aot  shown  that  he  so  consented  in  plaintiff's  case^  withiB  the  lino  of  his 
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Mtthority  or  in  the  m«an«r  preMribed  in  the  poliey,  or  tiiftt  h&  was  «■• 
llioriMd  to  waive  any  of  its  conditioiia.  CUatfer  y,  TnuUn*  Im.  Cbu»  878l 
10.  Waivse  of  Fo&fbitubs.  —  A  forfeiture  of  a  policy  by  taking  aftditiwnaj 
Inen  ranee  in  violation  of  its  oonditiona  may  be  waived  by  tbe  ooaipftiiy, 
when,  with  knowledge  of  the  forfeiture,  and  euppoeing  it  to  be  waiv«d» 
it  faila  to  notify  the  inanred  of  ita  intention  to  inaiat  on  the  forfeiture 
nntQ  after  its  adjnater  has  yiaited  the  inanred,  and  obtained  ttomk  Uhi 
all  the  information  asked  for  in  relation  to  the  extent  and  vain*  of  kn 
kMk  Saoh  action  by  the  company  wiU  warrant  the  Jnry  in  firniSw^  ^ 
wairer  of  the  forfeitnre,  and  that  question  ahonld  be  sabmitted  to  IL 

Id. 
IL  Waxysh   of  OoKDRiDV.  — a  Condition  in  an  inanranee  poliey  vnqnh^ 

ing   snit   to   be   brooght  within   six   montha  after  the  kas  iBsigr  ko 

waived,  and  anch  waiver  need  not  be  express,  bnt  may  oonaiat  d  iSbm 

and  condnot  of  the  company  and  ita  officers  which  throw  the  inanred 

kis  gnard,  and  lull  him  into  aeenrity  nntil  the  expiration  of  tilie 

nenticned  in  the  condition.    Bonnert  v.  Petmsfflvama  Ing.  Gx,  738L 

WL  DuTT  OF  CoMPANT   AS  TO  CoNDmoNS  Df  ifs  Fatob.  —  Whesi 
inaaranee  company  attempta  to  defeat  a  recovery  upon  a  poliogr 
a  condition  for  its  own  benefit,  and  which  deprives  the  assored,  no 
ter  how  honest  his  claim,  of  the  indemnity  which  he  paid  for,  the 
pany  mnst  be  held  to  entire  good  faith,  and  the  breach  of  conditiom 
be  promptly  taken  advantage  of.    Nothing  else  moat  be  alleged  aa  i 
eon  for  non-payment^  and  tbe  insured  must  not  be  led  astray  by 
ing  settlement  on  grounda  either  than  the  alleged  breach  cC  oondttaoik 
Id. 

IS.  Waitbe  of  CovDinoH  Qunnov  fob  Jubt.  —  A  limitaticii  « 
dition  in  a  policy  of   insurance  intended  for  the  benefit  of  tiie 
pany  may  be  waived  by  i%  and  the  fact  of  anch  waiver  is  a  ^ptm&tm  §m 
the  jnry.    id, 

14.  Waiybb  of  OoiTDinoir  m  Pouor  of  iNavBAKOB  in  favor  of  ike 
company  need  not  be  express.  It  may  be  inferred  from  the  aela  ef 
the  insurer  evidencing  a  recognition  of  liability  after  the  conditioa  ia 
broken,  or  even  from  denial  of  obligation  exclusively  for  other 
Id. 

li.   LXFB    IBSDBAKOB.— CONSTBUOnOH   OF   POUOT  OF   IhBVBAIIOB 

waya  be  in  favor  of  upholding  the  contract^  and  no  oonstmction 

ing  a  forfeiture  wiU  be  given  if  any  other  ia  permissible  from  the  langoa^ 

need.    Dorroto  v.  Familif  etc  Soc,  430. 

IC  Lifb  Ikbitbakob.  —  Suicidb  of  Omb  whosb  Liib  b  ImuBSD  Oovns- 
TUTB8  Np  Dbfbnsb  to  an  action  on  the  policy  of  insnranoe,  nnleaa  H 
comes  within  some  condition  of  the  contract  of  insurance  relieving  the 
insurer  from  liability  in  anch  a  case.    Id. 

17.  LxFB  Ikbubancb.  —  Suicidb  of  ah  AasvBBB  dobs  bot  Rbubtb  fboh 
LiABiLiTT  the  company  which  has  insured  his  life,  and  haa  iasaed  a 
policy  which  provided  thatet  was  "to  be  void  if  the  member  herein 
shall  die  in  consequence  of  a  duel,  or  by  the  hands  of  justice,  or  of  any 
violation  of  or  attempt  to  violate  any  criminal  law  of  the  United  States^ 
or  of  any  state  or  country  in  which  the  member  herein  named  may  be^* 
when  by  the  law  of  the  state  wherein  the  assured  diea  an  attempt  Is 
commit  suicide  is  not  is  not  a  crime  if  successfuL     Id. 

IB,  Mutual  Assuranob  Association,  Remedy  when  It  Fails  to  Ooulbof 
AsBEasMBNT  FOB  THE  DEATH  FuND.  — If  a  mutual  assurance 
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ft  paBe^  to  on*  of  Iti  momlMn  whrnnkf  11  Agroao  to  pogr,  •■  Ui 
dtrth,  tho  Mnoiuit  tberoia  luuBod  **  from  the  daalli  tend  of  tho  mod>* 
tioa  ■*  tfM  tino  ol  rach  4oMh»"  and  if  tfio  oontiMl  fnrtlMr  proridoo 
tka*  wlieiiovor  tho  dofttii  fnad  fm  iasaffieient  to  moot  oslotmg  olaimi^*'  % 
mSL  ■ball  bo  mode  upon  this  ontixo  olaaa  of  ■Mmbonhip  in  foroi^'*  oad 
tto  oaiooiatioii,  oftor  duo  notioo  of  death,  ne^^eola  to  aako  tiie  oall  neooa 
wtaj  to  prodnoo  tiM  doalli  fond  requiredt  an  ootion  naj  bo  matainod 
■gainat  it  lor  tiio  aaioaftt  ol  a  policy  without  fiiat  loaortmg  to  prooood- 
iaga  in  oq[aity  to  compel  the  levying  of  a  call  or  aaaeaamonl  Xliia  lattw 
%  onmnlatiTo  merely,  and  the  amooiation  oannot  ancceaafnlly  niga  ita 
oi»n  laok  of  doty  in  not  making  a  call  aa  a  dafenao  to  an  aotion  faroogbt 
vpca  ita  policy,    id, 

JUDGMENTS. 

!•  VonoB.  -i->  Glaim  garnot  u  Barbxd  by  a  proceeding  in  which  it  waa  ip 
no  way  involved,  and  of  which  tho  party  to  be  ostopped  had  no  notioCb 
jfoymofulv.  Vatighnf  112. 

IL  JvDOiCBNT,  BowsYSR  Bbbonboits,  b  6iN]>ofo  opon  ttio  partice  ontQ 
▼acated  and  reveraed,  and  when  affirmed  by  the  anpreme  oonrt^  ia  fo* 
garded  aa  free  from  error.    Oauld  v.  Siembery,  138. 

lb  Bb  Juduata.  ^—  A  jndgment  or  decree  necesearily  affirming  the  eziafeenoo 
of  any  fact  ib  condnaive  npon  the  partiea  or  their  priviee  whenever  tho 
•siatencO  of  that  fact  ia  again  in  tBsne  between  them.  It  ia  rujudkala, 
and  cannot  be  collaterally  attacked,  even  open  facta  not  brought  out  in 
tiio  auit  in  which  it  was  rendered.    Jd, 

4i  JfrsoMSNT  OB  Dionu  BwDiiio  VFOM  TBS  Pabtub  aa  the  facta  eziated 
when  it  waa  rendered  ii  not  rendered  lesa  blading  becanao  anbeequont 
ovonts  have  changed  thoeo  facta.    Id, 

IL  Rn  JiOHOATA. — A  finding  that  a  piece  of  land  had  been  dedia^ted,  ao- 
oeptod,  uaed,  and  occnpied  aa  a  public  atreet  more  than  twenty  yean 
before  the  oommenoement  of  the  action,  ia  not  conclusive  against  the  do- 
lendant  in  a  subsequent  action  that,  at  the  time  he  purchased  such  land, 
and  within  such  twenty  years,  he  had  notice  of  tbe  existence  of  such 
street^  or  that  its  use  was  so  notorious  that  he  mnat  be  deemed  to  have 
notice  of  it     HymeB  v.  BtUey,  421. 

iL  JvpoxsMT  BiMDKBSD  0TO1I  Skbyiob  bt  Pvbuoation,  ombracfaig  A  recital 
of  the  evidence  npon  which  it  was  based,  and  in  a  case  where  there  were 
DO  unknown  heirs,  was  sufficient  under  the  law  Of  Tozaa  aa  it  existed  in 
January,  1879.    Harru  v.  Jkutgherty,  812. 

%  OsmcB  or  Sali  upon  Dkcrsb  Emforciko  Libh  oahnot  lasuB  aitbb  Fitb 
Tbabb.  —  Section  681  of  the  Code  of  Civil  Procedure,  which  limita  tho 
time  within  which  an  execution  can  issue  to  five  years  after  the  entry  of 
tho  judgment,  appliea  aa  well  to  a  decree  foreclosing  the  lien  of  a  street 
aaaeesment,  and  au  order  of  sale  thereunder,  aa  to  a  personal  judgment 
lor  the  recovery  of  money  and  an  execution  thereon.  Section  685,  which 
allowa  a  judgment  to  be  enf oroed  or  carried  into  execution  after  the  lapeo 
ol  five  years  from  the  date  of  its  entry,  by  leave  of  the  court,  upon  mo- 
tioB,  or  by  jndgment  for  that  purpoee,  founded  upon  aupplemental  plead- 
iBga,  applies  only  to  a  judgment  requiring  the  party  againat  whom  it  It 
rendered  to  do  aome  specific  act.    Dcrlamd  ▼.  Hammm^  44. 

iL  IffBOT    OF     RbVBBSAL  ~  SUBSBQUBNT    PUBOHABBB.  —  When    B     judg* 

BMBt  forodoaing  a  mortgage,  and  directing  the  sale  of  certain  lando 
named  ia  the  mortgage,  and  also  of  oertaiu  substituted  lands  not 
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tfoMd  «hMb,  bfeiTMad  m  to  the  ida  if  llw otImMbM 

•Aot  of  «Boh  reraml  i«  to  dertroj  the  titto  to  sooh  kadi  ao^vmil  bj 

Hi*  morlgiigM  ftt  a  •»!•  mad»  before  mob  lerenal*  nader  pfooeei  ienied 

eiUy  to  oarry  out  the  judgmeot  of  foreeLoeiue.    Therefore^  a 

from  the  mortgagee  ealMeqaeat  to  the  roTenal  aoqairee  ao  title  to 

laada    AdamM  r.  Mom,  827. 

Il  Bmor  OF  Rbwbbau  —  When  proper^  ol  a  defendant  haa 

idld  nnder  a  jndgmeati  afterward*  rerereedy  to  a  party  to  tiio  ju^g- 
nient»  the  defendant  may  reooTor  it  back,  or  if  pnrobaaed  by  a  third 
party,  he  may  reoorer  from  phuatiff  the  valne  thereof;  bnt  the  title  it 
anaflboted  by  the  roTereaL  Only  defendant  or  hie  pririoi  caa  tako  ad- 
^aatege  of  the  revenal,  and  thie  right  may  be  waiTod,  or  if  aotUag  ii 
loot  by  the  jndgmeati  nothing  can  be  gpnned  by  its  reyniMli  QmM  w, 
SUmberg^  188. 

Ml  Sau  on  BxaoonoH  VHDaE  JuDomirr  AinawABM  RirsaasD  la  ael 
▼aid,  bat  roidable  only,  at  the  eleefeioa  of  tiie  owaer  of  the  ptopetiy  eold; 
aad  if  the  property  of  a  third  pereon  ii  eold,  the  jadgmeat  defeadaat  caa 
take  ao  adTantege  of  the  reyereaL    Id, 

tL  Bvnor  of  RsyuaAL.  •—  A  Jadgmeat  ooaflrmtag  title  to  lead  aold  aa- 
dm  ezeoatioa  ie  ooaolasiTa  aad  binding  on  the  partiee  tad 
tiio  Jadgmeat  ea  whioh  the  ezeoatioa  waa  baaed  ii  afUrwarda 
AL 

JUDICIAL  8ALBS. 
flae  1lAti.aciAi>  OoMPAVxii^  U^  UL 

JUBISDICnON. 
8ea  Aptbal  Ajn»  Baaoi^  4;  Attaohmkict,  S;  Eauufaa^  l-lL 


JURY  AND  JURORS. 
8ea  Obqcxmal  Law,  2^;  Evzoaiiai^  L 

« 

LACHES. 
Sea  IquFxrri  Lnowia,  3;  Kiootiabls  lammuMai^  C 

LANDLORD  AND  TENANT. 

1.  LAVMdOBO^  Who  Liabls  Ai.— One  may  be  a  landlord  who  fa  not  m 
owner,  aad  a  landlord  eannot  eeoape  from  hit  obligation  aeeaob  by  riioa^ 
tag  that  he  ii  not  an  owner  of  the  property.  A  verdiot  against  one  ae  a 
landlord  of  prenuaee,  the  title  to  which  ie  in  his  wife,  is  sastained  by 
aridenoe  that  when  applied  to  by  plsintifl^  and  asked  whether  ha  had  a 
taaemeat  to  let,  he  answered  ''yes,"  gare  plaintiff  the  key,  talked  with 
him  abont  repsin,  aad  afterwarde  ooUeoted  rent  from  him  for  aa?eial 
months^  giving  reoeiptB  therefor,  generally  ia  his  own  naaie.  TJaifmrT 
LdgkUm.  IM. 

ti  Lakdlobd  n  ANswsnABUi  bob  Dkfboti  oi  th«  PaaicBBi  ov  WnoB 
Ha  BAi  No  AorvAL  Khowubdqb,  and  throagh  whioh  his  tmiaati  an 
l^jared.  The  landlord*i  daty  ii  that  of  eare^  aad  hfa  igaoraaoe  fa  as 
^aefeaee.    M 

IL  BioBia  OF  SuaTBNAMT.  —A  tenant  for  a  term  oertoin,  who  hae  aaderlet  a 
portion  of  the  premise^  has  no  right  to  snrrendar  hfa  leaae  to  the  pceja- 
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of  HIm  mite*toiMuit;  uid  in  such  esM  the  latter  wfll  be  held  to  hav^ 
attorned  to  the  landlord  under  the  oonditiona  of  hie  snbleaee.    H€$^  t. 

^  BiOHTB  OF  SvwasAMV,  —  Where  a  tenant  for  a  term  certain  haa  nnder- 
let  a  portion  of  the  premiaee  and  anzrendered  hia  lease,  the  eabtenant 
remaining  in  poeeeauon,  hia  gooda  cannot  be  distrained  for  rent  owing 
bj  a  sabeeqaent  tenant,  to  whom  the  landlord  haa  leased  the  whole 
premiaea  after  the  anrrender.    Id. 

^  Atowbt  lOR  Runr  ni  a»»«a»  will  hot  Lis  until  the  tenant  aoqniree 
peseesaion,  and  the  relation  of  landlord  and  tenant  is  shown  to  exist  aa  to 
the  premises  npon  which  the  seisore  is  made,  if  the  gooda  distrained  be* 
long  to  a  stranger.    Id, 

#.  Wbr  of  Poflgunov,  What  0>ir8Tmm8  ExiouTioir  of,  in  Unlawful 
DiTAZNXR.  —In  order  to  conatitBte  a  fnll  execution  of  a  writ  of  possea- 
aioo  in  aa  action  of  unlawful  detainer,  under  the  landlord  and  tenant 
acl|  the  defendant  and  hia  property  must  be  removed  from  the  premises^ 
and  poaseasion  el  the  real  estate  given  to  the  plainti4  unless  the  re- 
noral  of  the  personal  property  la  in  some  way  waived  by  the  defend- 
ant. And  i^  before  aoeh  removal  |a  substantially  completed,  the  judge 
^ireeti  a  atay  of  proceedings  upon  appeal,  and  a  bond  is  given  in  pursn* 
aaoe  of  the  direction,  the  proceedings  are  stayed,  and  the  defendant  may 
lenain  la  posasesioa  pending  the  appeaL    Le$  Ohmdt  v.  Qwm  Wo  CObea^ 

LIBEL  AND  SLANDBR^ 

!•  PvBUOATiov  OF  KswfiPApnt  Itnm  Confessndlt  Uhtxui  nr  Simiii 
PABTiocrLABa,  all  of  which  tended,  in  the  connection  used,  to  carry  the 
impression  that  the  partiee  named  therein  were  guilty  of  felony.  Is 
dearly  libeloua  per  se,  and  the  question  for  the  jury  is  only  one  of  dam* 
agea.    McAUUier  v.  DetroU  Free  Preee  Co.,  318. 

%  Ho  KBWSPAPnt  HAS  Akt  Riobt  to  trifle  with  the  reputation  el  any 
citiien,  or  by  carelessness  or  recklessnees  to  injure  his  good  name  and 
business,  without  answering  for  the  libel  in  damages,  and  the  greater 
the  circulation  of  the  paper  the  greater  the  wrong,  and  the  more  reason 
why  greater  cars  should  be  exercised  in  the  publication  of  personal 
items.    Id. 

H  Kbwbpapxb  Rkportbr  has  Ko  Rtobt  to  collect  storiee  on  the  street^ 
er  gather  information  from  policemen  or  roagistratea  out  of  court,  about 
a  eitiaen,  to  hia  detriment,  and  to  publish  them  aa  facts  in  his  news- 
paper. If  true,  such  publication  may  be  privileged;  but  if  false,  the 
newspaper  ia  responsible  to  any  one  who  is  wronged  thereby.     Id. 

4  Fauu  Pubuoation  of  ARRitfr  and  Imfbisonmsnt.  —  A  party  can- 
not be  subjected  to  the  wrong  and  outrage  of  a  false  publication  of  hia 
arrest  and  imprisonment,  looking  toward  his  guilt,  without  remedy; 
and  no  excuse  of  the  demand  of  the  public  for  news,  or  of  the  peculiarity 
and  magnitude  of  newspaper  work,  can  avail  to  alter  the  law  so  sa  to 
Isave  the  injured  party  without  redress  and  recompense  for  a  wrong; 
wfaieh,  under  the  law,  can  never  be  adequately  compensated  to  one  who 
vahies  his  reputation  more  than  money.    Id. 

fwrm^awD  OoMMUNiCATiONa.  —  The  truth  is  privileged  when  published 
from  good  motivee  and  for  justifiable  ends,  and  that  which  is  not  trus^ 
bat  honestly  believed  to  be  true,  and  publlBhed.  in  good  faith  by  one  la 
the  performanos  d  pnblie  cr  Official  duty,  in  certain  cases^  is  also  prifi* 
ligsd.    Id. 
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4  Fbitxliobd  OoMMOWfOAWoiia  —  CommttBicmtioBi  wm9»  te  a  te^  «r 
tfOear  haying  power  to  redrett  «  grievuioe  eomptalaed  of,  or  iMmog 
oogninaoo  of  the  mbjeot-matter  of  tho  oommuiiicatioiit,  to  aooM  iataaa 
or  purpote,  are  privileged,  and  to  in  eases  where  the  eoinmnnicataoB  ia 
■Mde  oonfidentiidly,  or  opon  request,  where  the  party  reqairin^  the  in- 
formation  hat  an  interest  in  knowing  the  character  of  the  person  tnqaxred 
after.  So  a  person  may  be  justified  when  honestly  endeaTorioK  to  Tin* 
dioato  his  own  interests,  aa  in  a  ease  of  slander  of  title,  or  gwardiag 
against  any  transaction  whioh  might  operate  to  his  own  injury.     /dL 

1«  IttlBTr  or  THB  Pbus,  as  the  law  now  stands,  is  only  a  moi!«  ss* 
tended  and  improved  nse  of  the  liberty  of  speech  prevailing  befoto 
printing  beoame  general;  and,  independent  of  statate^  ihe  law  reoog^ 
BJMs  no  distinction  in  principle  between  a  pnUication  by  a  newvpapsr 
•ad  a  pnblication  by  any  other  person.  A  newspaper  is  not  privfleged^ 
as  snob,  in  the  dissemination  of  the  news,  bnt  ia  liable  for  what  it  pdh> 
Ushee  in  the  same  manner  aa  any  other  individaal.    Id. 

%  OOBPORATIOir   MAT  BSOOMB  ClTlLLT    RlSPOHSIBLa  foT  libel  in 

aotaal  or  exemplary.    MUmmii  P.  B^p  Oo.  v.  JKdbnond;  Tfi. 

IL   BXSMPLART  DaXAOaS  MAT  U  AWARDID  AOAIHffr   00BfORATXnia» 

it  is  shown  that  they  have  published  a  libel  with  express  malioa.     /dL 
Kl  AonoNASLB    Lamovaob.  —  PuBUOATiO!!    BT   CoKfOKATioir   aboiii  aa 
amployee  that  he  was  discharged  for  earelessaess  is  saoeeptthla  of  a 
Hb^ous  meaning.    Id. 

IL  AonOKABLB   liAHOUAttB    OONOBBUDIO    PbRSOH    IB  BIB   SmPLOTMI 

langnage  which  oonoems  a  person  in  a  lawful  employment  is 
able,  if  false  and  published  with  malice,  and  if  it  affecto  him  in 
•mployment  in  a  manner  that  may,  as  a  necessary  consequence,  or  doe% 
as  a  natural  consequence,  prevent  him  from  deriving  there&om  that  p^ 
onniary  reward  which,  probably,  otherwise  he  might  have  obtained.    /dL 

It.  Bailboad  Compamt  has  a  Right  to  Pribt  and  Cibculatb  to  ite 
offioers  and  employees  a  discharge  list,  in  order  to  guard  against  r^ 
amploying  men  who  have  proved  themselvee  incompetent  and  nntniat- 
worthy,  and  an  ex-employee,  whose  name  appears  thereon  aa  diadiaiged 
for  carelessness,  cannot  maintain  libel  against  the  company  ia  the  al^ 
sence  of  proof  that  snch  publication  was  known  to  be  false  and  aetoated 
by  malice,  and  if  false,  but  not  published  with  malice,  the  oompaajr 
might  be  liable  in  libel  to  actual  but  not  to  exemplary  damages.    Ai. 

Ub  Pbitilbobd  OoMMaMiOATiOBS.  —  A  communication  made  in  good  tulk 
in  reference  to  a  matter  in  whioh  the.  person  communicating  baa  aa 
interest,  or  in  which  the  public  is  interested,  is  privileged,  if  made  to 
another  for  the  purpose  of  protecting  that  interest;  or  if  it  is  made  ia 
the  discharge  of  a  duty,  and  looking  to  the  prevention  of  wrong  toward 
another  or  the  public,  it  is  privileged  if  made  in  good  faith;  and  fa  saeh 
case,  even  if  the  stotement  made  is  untrue,  malice  is  aot  impliad,  hat 
must  be  proved.    Id. 

14.  Pbztilbqbd  Communioatiom.  —  Where  a  publication  by  a  nShn^ 
company  of  ite  dischaiged  employeea  is  placed  in  the  hands  of  aa  ageai 
of  another  railway  company  to  enable  it  to  avoid  the  employoMUt  of  aa* 
•nitablo  persons,  whether  communicated  by  request  or  not^  looking  to 
the  public  interesto  involved,  it  is  not  an  actionable  publioatioa  io  long 
•a  the  oommnnioation  is  made  in  good  faith,  and  believed  to  be  tma.   AL 

llw  ParviLBOBD  CoMMuniCATiOMS.  —  A  raOway  company  having  reaaon  to 
believe  that  a  discharged  employee^  seeking  aa  important  posltica  ia 


Index.  Mi 


ik^  nStwkj  w&r^m.  Is  fai«o«p€«tat»  «Ml«ii,  or  etorwlie  wftli  It 
«UigBlm  to  MAmamMte  ili  kiMwMgo  or  btliif  to  aU  i^m  tM  Kkilj 
^•mfkffhim  ia  wtk  Mnrioo,  Mid  if  viiob  paliUtliod  oommmiiMtiM  k 
WMdm  in  good  faUth»  it  io  privileged.    Id. 
M.  Whrhsr  or  vot  a  Pvbuoaiion  n  Putiummd  it  o  qoottion  ol  htw  §m 
thooovrt    OoiMiw.  Xmr,Si9. 

If.  Tmoiwaim  99  Oavn  Am  Jubt.  —In  Ibo  aImhioo  of  donU  or  mb- 
Ugnily  In  tlio  Ungttogo  nood,  it  k  the  duty  of  tbo  oonrt  to  dotonnino 
•nd  Inotraot  tlio  jtiry  whotbor  or  not  it  k  libelom;  Irat  whon  donbt  or 
nnoortniaty  ozuti»  it  io  tlio  duty  of  tho  oonrt  to  defino  libol,  and  Iooto 
tho  Jnry  to  dotermino  whothor  tho  otfenio  hat  boon  proTod.    /dL 

Ml-  LmL  09  Public  Omon. —It  k  libolona  perm  to  impnto  toaponon  in 
hk  official  oharaotor  incapaoity,  or  any  kind  of  fraad,  diahonooty,  or 
BHoondnctb    Id* 

It.  Libel  of  Pubuo  Omcaa.  —To  impnto  to  an  offioor*  in  hk  offiokl  fliuu> 
actor»  a  want  of  integrity,  and  charge  that  he  haa  boea  indnood  to  not  m 
hk  offiokl  eapaoity  l^  a  peonniary  or  Talnabk  oonsidomtion,  k  prima 
/aek  UbelcMia.    Id. 

SQL  Libkl  or  Public  Onno&Ry  aflboting  hlm  peroonally,  k  goremod  hy  tho 
aamo  mlos  that  apply  to  an  individual;  bnt  if  it  affeoto  him  in  hk  offi- 
otal  character,  and  k  of  rach  nature  that,  if  true,  it  would  be  cause  for 
hk  removal  from  office,  it  k  then  actionable  per  ee.  A  charge  that  a 
county  oommiisioner,  in  the  discharge  of  the  duties  of  hk  offioe^  was 
influenced  by  a  pecuniary  oonsideration,  and  willfully  sat  in  judgment 
in  matters  in  which  he  was  personally  pecuniarily  interested,  k  libelons 
per  ee,  and  the  court  should  so  instruct  the  jury.    Id, 

IL  OntcOLATiMO  AND  pRiBTiMQ,  What  IB.  —  Evory  signor  of  a  libelons 
paper  knowing  that  it  k  intended  to  be  printed,  or  who  signs  and 
delivers  it  to  another  without  knowing  that  it  Would  ba  printed,  kgufl^ 
of  okonkting  and  publishing  it  before  it  k  printed,  and  if  he  signs  with- 
«■!  protsot  «r  direetion  against  ito  being  printed,  and  it  k  afterwaida 
printed  by  the  person  to  whom  it  was  delivered,  or  l^  hk  anthori^^  k 
k  BO  defense  for  the  signer  to  say  thai  he  did  not  intend  nor  dirset  Hi 
pnUioatum.     Id. 

ttL  Lbbl  ov  Pvhuo  Omam  in  bxi  OftntAL  OBABAonnt  may  be  Justified 
by  proving  it  tru%  or  by  showing  probabk  oanse  and  rsasonable  grounds 
lor  bdieving  it  to  be  true.    Id. 

Wk  liiBBLOvPvBUoOfncEK  — MBASURBorDAMAQBa.  — libelof  publkoffi- 
oer  in  hk  official  character,  not  justified  by  proof  of  ite  truth,  makes  eaeh 
Kbeler  Ikble  for  at  least  nominal  damages,  and  for  such  fkurther  actual 
damages  aa  are  ahown  to  be  the  proximate  result  of  the  publication,  but 
not  for  remote  or  speculative  damages,  such  aa  less  of  financial  credit^ 
espense  of  borrowing  money,  or  other  things  not  ooniieoted  with  hk 
official  dharaetsr,  and  also  Ikble  for  exemplary  damagee  if  the  pttUiea- 
MoB  was  actuated  by  malice  inferable  from  the  abesaoe  of  probable 
or  from  eridenee  el  express  melioe.    Id* 

8ee  CoiiTBMPT,  8»  4^  fii 

UCENSK8. 

L  (huL  LraDBB  10  DO  Aht  Act  ob  thb  Land  or  Abohrb  Qtwrn 

Lmbmbbb  No  InTBRBar  in  the  land,  and  k  revocable^  not  only  at  tho 
will  of  the  owner  of  the  property  on  which  it  k  te  be  eKoroised,  hot  by 
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Ml  4mA,  m  Ui  nfftrifttiiHi  «  ^^««^  of  ^^  bad.  aad  fef 
wmdd  depriro  ilM  edgual  «wii«r  of  the  rif^t  to  do  tlM  octi  m 
or  flro  ptnnitnoa  to  otiioni  to  do  tbom.    Badgkbu  ▼•  JWri^^fH^  Itt. 

%  Oeaii  Licbmu  Oitsh  io  Om  Who  n  Bbbciiho  ▲  BvnAoia  to  IbmkI 
Ite  timbon  into  o  wall  on  tlio  londof  openoa  giviag  ooob  homm,  thoofk 
foUowad  by  tho  orootutt  ol  tho  bofldrng  and  tho  famrtion  of  tlio  tbo- 
beK%  may  bo  revokad  by  «y  ono  wbo  foboaqoontly  booomoo  tho 
of  tho  land,  by  gtying  notioa  of  anob  goyoo*tioB»  and  iiii|«aaling  tho 
owaor  of  tho  bulding  to  romoTO  tho  tiadMn.  Tho  faol  thai  tho  plafai^ 
as  wiU  aaatain  no  anbataatial  iajniy  if  tho  wall  loaaaino  ao  it  k^  ond 
that  tho  defondanta  will  anffor  haavy  koa  if  it  la  raoMVodr  oiid  thay 
oompoUad  to  tako  oat  thair  timbanb  will  not  pforant  tho  ploiatiff 
■Muntaining  a  bill  in  aqnity  to  eompal  thair  reraofaL    Id, 

H  Lagbbb  nf  MOT  OoMPKLUHO  Okb  to  Bmmotm  Tuasatm,  whioh  ho  ii 

in  a  waU  on  tho  plaintiff 'a  laad  by  tho  ofol  lioaaaa  of  plaintiff 'a  piodo- 
oaaaor  in  iatoraat»  will  not  preyent  plaintiff  firam  maintaining  m  bUl  ia 
aqnity  to  oompal  anoh  mmoval,  if  anoh  timbon  havo  not  boon  hapt  ia 
thotr  praaent  poaitioa  a  anffioiont  longth  of  timo  to  araai 
if^ht  to  havo  thom  oontinno  nndiatorbod.    Id» 

IJBN& 
Baa  ATTAOHifsai;  4. 

UFB  INSURANOB. 

Boa  iNSURANd. 

LIMITATIOK   OF   ACnOK& 

L  Dvrr  ov  AnoBinnr  to  Fat  otxe  Momxt  CoLLnoiBD  mn 
not  giTO  riaa  to  a  oontinning  and  anbaiating  tniat^  within  tho 
n  atatata  ozooptiiig  anoh  trnata  from  tho  opaintion  of  Iho 
tationa.    Dott^fioB  ▼.  Oarrih  90L 

%  BuxuTM  or  LmiTATiom  Bmaum  to  Bun  imk  Tdn  ov 

monay  by  an  attoniay  far  bia  diant^  wbioh  ahonld  luvro  boon  paid 
whaco  thora  baa  baon  no  fiandnlont  oonoaalmant  of  Iha  loaMgtof  Iho 
monay.    id, 

H  PLAornii  Bmltjkq  on  UmBMnamaanjasom  on  OcHraBAUOBR  «o  Tad 
Gabb  out  of  Omratioh  of  Statutb  of  LoiiTAnoiia  mnat  in  hb  peAt 
tion  OTor  tho  laota  oonatitating  tho  fraud,  and  tho  tiaM  of  ita  dlaooiwyi 
othorwiao  tha  patition  will  ba  opon  to  domnrror,  whMO  it  appaan  an  Ihi 
faoo  of  the  patition  that  tho  aotion  woold  otharwiaa  ba  bacrad.    id, 

4  Kaw  Pbomxsb.  —  An  agroamont  by  an  indoiaor  that  a  boldar  may  oall.  for 
leas  than  ita  faoo  Talae,  a  jndgmontagainat  tho  makar  for  tho  fall  nmaoat 
of  a  nota^  and  a  ranawal  of  anoh  agroomant,  with  a  watrar  *'of  any  alat- 
nto  ploa  tharoon,"  ia  not  anoh  aoknowlodgmont  of  indabtadnaaa  aa  will 
ramovo  the  bar  of  the  atatata  of  limitatiooa.    Jfoemm  ▼.  MankaU,  TIOi 

i.  Niw  PROMISB.  —  An  acknowledgment  of  indebtadnaai^  to  tako  a  oaaa  aat 
of  the  operation  of  the  atatata  of  limitationa,  mnat  ba  doar  and  an* 
ambignoaiy  and  most  rooogniaa  and  be  diraetad  to  tho  debt  with 
oiant  cleamaaa  to  amoant  to  an  «pqn*^l*fl^  admiaaian  timt  it 
dno  and  nnpaid.    Id. 

Baa  ABTSII8B  PoasawiOK,  8|  Atpbal  ahd  Bbbob,  8;  Hxbodtom  amb  A» 
mnoTnATosa,  4;  JixDomim^  7;  Nbootiabui  laaimuiiMT^  Ig  % 


Indbx.  TO7 

LIS  PEKDEN8. 

m  AHD  VnTDBX.  —A  parobaser  of  land,  after  iaatitatlim  of  and  d»- 

ing  tha  pendancy  of  tnit  by  a  tbird  party  to  raoover  it»  it  obargad  with 

•rarything  that  iajnriovaly  affeoto  bis  vendor'a  title.  As  *  porchaaer 

jMNc^mle  Ote,  be  oaa  make  no  defense  not  open  to  his  vender    Wmm  ▼• 

Wtlbom,  8S8L 

MALICIOnS  PROSBCUTIOK. 

1.  MAuaanm  Vtuonocnon  ot  Cmh  Sun  n  AonoirABLB  WHBir.  —The prose 
ention,  malidonBly  and  witbont  probable  oanae,  of  a  suit  in  forcible 
entry  and  detainer,  wbicb  reanlta  in  a  Terdiot  for  the  defendant^  affords 
ground  for  an  action  in  tbe  nature  of  a  snit  for  malioioas  proaeontioo. 
Pope  r.  PoUoek,  e08. 

%  PmoBABLB  Causi,  whsn  A  QirxflTioir  lOB  Jury.  — When,  in  an  action  el 
malioioas  prosecution,  tbe  ^ts  are  in  controTcrsyt  the  question  of  prol^ 
able  cause  must  go  to  tbe  jury,  after  tbe  court  has  properly  defined  it^ 
and  given  such  instructions  as  will  enable  tbe  jurors  to  draw  oorrect 
eondusions  from  the  facts  as  they  find  them.  QvJtftU.  ^y  Ck^  t.  Jamn^ 
748. 

&  PlKOBABU  Oavsi — Malxc» — VxRDiGT. — When,  in  an  action  for  mali* 
eious  prosecution,  tbe  jury  find  both  want  of  probable  cause  and  malios^ 
and  return  actual  damages,  when  they  might  have  assessed  exemplary 
damages,  this  is  no  ground  for  setting  aside  the  verdict,  for  the  reaeon 
that  such  finding  indicated  thnt  there  was  no  malice.    Id. 

4b  FuMoiPAL  AHD  AoBirr.— Thb  Gbkual  Mavaoxh  of  a  Railboas  wh* 
has  the  entire  control  and  management  of  the  business  'intereets  of  the 
•mnpany  may  have  the  right  to  institute  a  prosecution  for  perjury  on  be* 
half  of  the  company,  and  with  this  right  goes  a  corresponding  liability 
en  the  part  of  the  company  to  answer  in  damages  if  the  right  is  ezerdeed 
witbont  probable  cause.    IdL 

iL  Fbobablb  Causb  is  not  eondusively  establisbed  by  proof  that  defendant 
aoted  under  the  adrioe  of  connseL  This  is  only  a  eircumstanee  showiof 
want  of  malios^  and  supporting  the  defense  of  probable  oanse.    /d» 

MABRIAOB  AND  DIYOROB. 

!•  DvAvu;  Bblop  aoaxiict,  ih  AonoH  ion  AvHULnifT  or  MARBuaa.  -» 
In  aotiona  for  divorce  or  for  annulment  of  marriage,  courts  should 
aAwd  to  the  partiee  the  fullest  possible  bearings  and  should  be  mors 
liberal  in  relieving  against  defaults  than  in  other  actions.  WadMmoHk  ▼• 
WatUwoiih,  38. 

%  OBoas-coifii.AiNT  IH  AonoB  or  Dxtobob  ob  iob  AmnruiBinr  or  Mab- 
BIAOB.  —  There  may  be  n  oraee-oomplaint  in  an  sstioa  for  divoroe  or  for 
annulment  el  mHriaga.     Id, 

MARBIBD  WOMSN. 

L  fiiPABATB  Pbopbbtt  —  LiABiurr  IOB  Hosbahd's  Dbvib  —  iBBOCUUrr 
PuBOHASBB.  —  When  a  deed  in  tbe  wife's  name  faiU  to  show  that  money 
paid  for  land  belonged  to  her  eeparate  estate,  or  that  it  was  intended 
to  make  tbe  land  her  separate  property,  tbe  land  is  liable  to  be  eeined 
and  sold  by  her  husband's  creditors  so  as  to  vest  title  in  a  purohaser 
who  pays  a  valuable  consideration  without  notioe  of  her  eqnitiee  before 
the  pnrchaee.  Tbe  payment  of  five  dollars  by  a  creditor  at  a  sale  nndsr 


MS  Indxz. 

Idi  flfWB  Judgment  will  atfl  «itHI«  him  to  prolMlion  m  as 
pwebaaer  for  Talott.    Ji^NmfT.  ITfl&orN*  868. 
S.  Skfabats  PBonKTr---&Biui.TiHoTEUiT. ---Whoro  land  u  paid  lor  wilk 

tho  aoparate  moaey  of  the  wife,  and  the  deed  i»  taken  in  her  naoiAi  a 
resulting  tnut  is  ereated  in  her  faror  which  cannot  be  defeated  by  lerj 
of  attachment  against  her  hnsband,  or  any  proceeding  ahort  of  n  mIo 
of  tho  had  to  an  inoocont  porehaaer  for  Talne.    Id, 

S.  Wm'a  Skpaxatb  Taonaar  m  Famr  k  not  liable  for  her  hnaband'a  dob«^ 
and  therefore  no  kind  of  oonreyance  or  disposition  of  si  aan  have  the 
sff»ot  to  defrand  his  ereditors.    Id, 

4  WiPB*a  Skpabatb  Pbopsbtt  may  be  oonveyed  by  herself  and  hnaband  in 
trast,  to  be  held  and  disposed  of  for  her  benefit^  and  if  the  property  is 
intentionally  or  otherwise  diverted  from  the  porposes  of  the  trusty  the 
wife  may  sue  foa  and  reoover  it.    Id, 

fti  Marribd  WoMAM'a  DxKB,  in  which  she  is  not  joined  hj  hor  hoaboad 
nor  privily  ezamined,  is  invalid.    Cramna  v.  WkUe^  803. 

6b  Pabtition.  —  Marbrd  WoKAH'a  Dkbd  in  Voi.uirrABT  Pabtrxoh  not  ao> 
knowledged  nor  signed  by  the  husband  may  ha  enforoed  when  it  i^peara 
that  all  parties  in  intereet  regard  the  property  thus  conveyed  by  her  aa 
part  of  the  partitiont  and  she  has  aetod  upon  it  aa  snch,  by  aocaptiqg 
ether  property  conveyed  to  her  in  the  general  partition.     Id, 

t«  MiRRiap  WoMAN'a  Desd  aj  EviDiMaB^DancnvB  Axslvowjmdommbt. 
—A  certificate  of  an  officer  to  a  married  woman 'a  deed,  not  shoiUng  thai 
she  was  known  to  him  or  proved  to  him  to  be  the  person  whoae  nana  is 
aubsoribed  to  the  deed,  nor  that  abe  waa  examined  by  him  privily  and 
apart  from  her  husband,  and  the  deed  explained  to  her,  nor  that  she  d»> 
elared  that  she  had  willingly  signed  the  same  for  the  purposes  and  con- 
sideration therein  expressed,  is  fatally  defective,  and  insuffioiont  toentills 
the  deed  to  registration,  and  therefore  it  is  not  admiasibla  in  avidsooa. 
Baydem  v.  Mqfali,  868. 

ib  MAmntp  Woman  'a  Dbbd — Daraon  vb  CsRTincsATX  or  AcxnowiJOMiaDnL 
—  A  certificate  of  an  officer  to  a  married  woman'a  deed,  atating  that 
*'ahe  acknowledged  the  same  freely  and  willingly,"  is  not  a  snhstaatisl 
aomplianoa  with  a  atatute  requiring  such  certificate  to  state  tiiat  she 
'*aoknowladged  such  instrument  to  be  her  not  aad  dead,  and  daoiwail 
that  she  had  willingly  signed  the  same."    Id, 

ft  M ABRBED  W01IAN*8  DXED  AB  NonOB.  —  WrTHOUT  SUCB  ACPtOWUmOMBIIt 

aa  the  statnte  preaeribes,  there  can  be  no  oonveyance  el  the  laada  of  a 
amrriad  wouaai  and  before  such  conveyance  can  be  recorded  aa  aa  la 
operate  as  notioa^  there  must  be  attached  to  it  a  caftificala  M  har  aa- 
knowledgment  In  aabstantial  oonformity  to  the  preacribed  form.    ML 

10.  Marribd  WoifAV'a  Dbbd  Propbblt  Agknowledoed  in  the  manner  aal 
under  the  circumstances  prescribed  by  law  conveys  tiw  title.    Id, 

11.  Marbibd  WoMAv'a  Dbbd  ^  Rboord  ab  Notigb.  —  Pbocpbe  GxRTmcaTB  sf 
an  officer  ia  soflleient  evidence  of  the  proper  azeoutioa  of  a  auifisd 
woman's  deed  to  admit  it  la  raoord,  and  give  it  the  effect  of  aoHaa  Is 
aahsequant  purchasara.  But  if  not  properly  aeknowlsdged,  tha  i^gisUa 
tioa  of  the  instmment  is  illegal,  and  does  not  eonslitiita  aotioa.    Id, 

IlL  Msbbibp  WoMAir'a  Dbbd  —  Bboord  of,  ab  Nomnk  —la  a aait  hmghl 
for  that  pofpooa^  the  proper  acknowledgment  of  a  amiried  womaa  la 
ksv  deed  bmj  ba  ahown»  and  Jadgmaal  ahfeainad  ooRoatinf  Ifaa 
aalaf  bat  aaoh  proof  aad  jadgmant  will  not  validata  Iha  prior 


Hott  dt  ttM  deed  m  defectively  aokjiowledfad,  and  ghv  11  iffiQl  m  boUmi 
to  eabM^Mit  punohMen.    HI 

8m  OoMniiov  OF  Law%  1l 

MASTER  AND  SERVANT. 

'Mm  CoMTRAor  fOK  Fkeicansiit  Bmploymxiit,  Mxavznq  or.  —  Where  «  em- 
ployer agrees  that  the  employment  ehiJl  be  permaaent  ae  looff  ae  the 
employee  deeiree  to  make  it  so,  in  coneideration  of  the  latter'a  nung  hie 
best  efforts  to  extend  the  bosiness,  sach  agreement  does  not  mean  that 
the  employment  shall  be  for  life,  or  for  any  fixed  or  certtun  period^  boil 
only  that  it  shall  oontinne  indefinitely,  and  nntil  one  or  the  other  of  the 
parties  shall  wish  lor  some  good  reasoB  to  sever  the  relation.  Lcrd  t. 
Qoldberff,82. 

%,  EiiPU>TiE  JusTunaD  nr  Tbbuikatiho  CktiiTRAor  ov  Hibzng  whv.  — 
Where  an  employer  agreee  to  pay  an  employee  a  fixed  minimnm  aal- 
•ary,  mpon  the  letter's  representations  as  to  the  bnsinees  at  his  command, 
with  an  understanding  that  the  oompensatieB  shall  be  increased  as  the 
bosinees  inoreases,  and  the  representations  of  the  employee  proTo  to  be 
■ntriMb  and  the  busineae  doee  not  Justify  the  payment  of  the  minimnm 
nlary  promised,  the  employer  is  justified  in  refusing  to  continue  the 
employment,  uidess  the  employee  will  aooept  for  his  servioee  a  fair  and 
mtaUe  proportion  of  the  profits  aetoally  arising  from  the  busineas  eoii- 
troUed  by  him;  and  if  each  an  cffir  is  nssde  to  him,  and  refused  by  him, 
and  he  thereupon  leavea  the  employment^  his  leaving  will  be  deemed 
▼oluntaiy.    Id, 

9l  ILitnE'a  Liabilitt  torn  SuTAirr'a  WnoiroruL  Aor.  -*  When  the  mas- 
ter, by  contract^  express  cr  implied,  is  under  obUgatiott  to  protect 
the  injured  pereon  from  the  servant's  wrongful  act  as  well  as  his  own, 
and  when  the  servant  does  what  the  master  could  not  do^  nor  suf- 
fer to  be  dcne^  without  violation  el  the  particular  duty  resting  mpon 
Um»  or  when  the  eervant  omits  to  do  that  requisite  to  the  full  die- 
iiiarge  of  the  Blaster's  incumbent  duty,  then  the  latter  is  responsible 
fer  the  eervant's  wrongful  or  malicious  act  or  omissica;  and  whether  the 
est  I  ant's  aet  violative  of  the  master's  duty  is  willful  or  malicious  is  a 
matter  el  no  importance  in  determining  the  liability  and  obligation  ol 
the  master  to  make  aetoal  compensation  to  the  injured  party.    DUBnff- 

^  Durr  TO  Tvbiiibb  Saib  HAomirnT.  —  Though  a  railway  company  need 
not  furnish  Ha  employee  with  the  beet  and  most  improved  maobineiy, 
aftfll  it  mnst  nee  teaeonable  care  in  furnishing  him  with  such  ss  is  rea- 
sonably safe,  soitable»  and  adapted  to  the  work  to  be  performed.  If 
Ifes  company,  by  negUgence^  fails  to  furnish  such  machinery  and  appU- 
aaees^  by  reason  d  wfedoh  the  employee,  in  the  diMsharge  of  his  doty, 
lyaeinnt  of  defects  therein,  and  not  chargeable  with  notice,  actual  cr 
oenatraotiv%  thereof^  and  exercising  ordioary  care,  is  injured,  the  com- 
pany fe  liable  in  damagee,    Oalvulon  cte.  JS'y  Cn.  v.  OarreU,  781. 

§k  Dorr  io  Wabh  EmpIiOTxx  or  Dxnonva  Maohxhxbt.  —  When  a  rail- 
way employee  does  not  know  ol  a  defect  in  machinery  furnished  him 
by  the  company,  and  oould  not  have  awsertained  it  by  the  use  of  ordi- 
nary ear%  while  the  company  doee  know  of  it,  or  is,  under  the  oircnm- 
iNneesb  siMvysalile  with  snob  knowledge,  it  is  bound  to  wpk  the 
tmployeeb  er  leapond  in  damagee  if  he  ie  injured.    Ai. 


MO  Iron. 

4  Dorr  to  Warh  SMFLaTxs  ov  Dbtiotitb  MAonvBtT  oe  Ui 
RmK.  —  A  nSlmy  employM  hM  a  right  to  tmnmrn  tfa»t  tlM 
fomiah^d  lum  bj  tb«  compuqr  is  9$i%  sutabla,  aird  ndapteA  to  tito  m^ 
▼ice  in  whioh  it  and  ho  aro  employed.  Ho  OMamoe  oqIjt  tho  ridks  or- 
dinarily incident  to  hii  oaploymont,  and  anch  aa  ho  knowa  to  oidotfe  or 
■My  know  by  tho  ozoreiao  of  ordinary  care;  and  if  a  dofoot  in  tiao  n»- 
ohinory  or  an  nncommon  riak  ozirta,  known  to  tho  company,  but  doI 
known  to  him  by  tho  ozoroiae  of  ordinaiy  care,  and  of  whioh  ho  in  not 
warned,  tho  company  mnat  respond  in  damagea^  in  caae  of  injuiy  to 
him  through  anch  defect  cr  riak.    ItL 

T*  Dmnr  as  to  MAOHimwT  and  AFPUAMon.— Aa  between  employor  and 
hie  employee,  it  ta  the  dnty  of  the  maater  to  fnmiah  — itablo  n»- 
ohinery,  keep  it  in  proper  repair,  and  ezeroiae  reaaonablo  care  to  pro> 
▼ont  aocidenta.  Thia  doty  ia  not  diaohaiged  l^  fanuahing  miitablo 
machinery  and  appliancea  in  the  firat  inatanco.  Iho  employer  ■raot  aoo 
that  they  are  kept  ao^  and  ezertiiao  reaaonablo  and  proper  watrhfnlnoaa 
At  to  their  condition,  and  guard  againat  dangora  liable  to  ariae  &oia  or» 
dinary  wear  and  nse  from  whioh  they  may  become  weakened  or  vnlli  for 
the  porpooo  for  which  they  are  anpplied.    Joftiiaoii  ▼.  Spear^  998. 

4  Dorr  AS  to  Maohdhkt  ahd  ApruAHon^The  care  required  of  a  mnator 
in  fnmiahing  aafe  machinery  and  appliancea  for  tho  nao  of  hie  employoaa 
■oceaaarfly  haa  relation  to  the  bnaineaa  in  which  they  are  engaged,  tiie 
wear  and  tear  upon  the  machinery,  and  the  Tarying  eorigeneiea  wineh  lo- 
qnire  Tigilanoe  and  attention  conforming  ia  amonnt  and  degree  to  tho 
circnmatanoea  of  each  particalar  caae.    Id, 

IL  Duty  as  to  Satb  MAOHmsET  and  Applianois.  — It  ia  not  nooeeaary,  to 
entitle  a  aervant  to  recover  for  injaries  ariaing  from  defectire  maohiaoiy, 
that  the  maater  had  aotnal  knowledge  of  anch  dofeota.  It  ia  oiuni^ 
to  ahow  that  if  he  had  exeroiaed  reasonable  care  and  diligenoew  ho 
would  have  aaoertained  ita  true  condition  by  examinatico  and  inapon 
tiou.    Id. 

Kl  KnouoB5c»— Dittt  of  Ownbb  to  Kskp  ySjiCBuiMKT  in  Savb  Cainn* 
noN — LzABiLrrr  to  Third  Partt.  —Where  the  owner  famiaheo  n»- 
chinery  to  a  contractor  while  work  is  being  done  upon  his  premiaea*  and 
injury  reeulta  through  hie  fault  in  not  keeping  it  in  auitable  and  aafe 
oondision,  he  is  liable  to  any  aervant  of  tho  contraotor  for  an  iajniy 
raaulting  to  him  from  defects  therein*  and  hia  liability  ariaes  ont  of  lua 
obligation  to  provide  aafe  appliancea  for  the  contractor  to  uae^  and  ta 
keep  his  promisee  in  aafe  condition,  independent  of  any  contraoi  provi^ 
icn  to  that  effect    Id, 

IL  HnouosNOB— OwNn's  Dutt  to  Kbbp  Maorinbrt  and  Aptuavcib 
Dr  Saps  Condition  —  Liabilixt  to  Third  Prbsons.  —An  owner  who 
funishee  a  stationary  engine  on  his  premisesi  and  the  appliancee  oott- 
nected  therewith,  for  hoisting  coal,  to  a  contractor,  ia  bonnd  to  keep 
the  machinery  and  premises  in  safe  conditioni  and  is  Uablo  tor  an  injnxy 
to  the  contractor's  aervant  reaulting  from  a  defect  in  llie  maohinoiy  of 
which  he  know,  cr  1^  inapection  might  have  known.    M 

1&  Master's  Dutt to  Furnish  Sajr  BIackinsrt.  —An  employer  is  not 
bound  to  furmah  his  workmen  with  tho  safest  machinery,  nor  to  pro- 
Tide  tho  beat  mothoda  for  its  operaticn,  in  order  to  save  hiaasolf  from 
leaponsibili^  for  aocidenta  reaulting  from  ita  nao;  and  if  the  macihimaii 
ia  anch  aa  is  ordinarily  used  by  persona  in  tiio  aamo  bnainsas^  and  anch 
as  mn,  with  reaaonablo  oare,  be  need  without  danger  to  tho  eoaployos^ 
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flMd  b  an  that  b  ro^piired  of  the  •iiiplo7«r,  and  li  ttM  Ifasil  of  hb  i» 
■ponnbility.    JM^A  ««&  Goal  Ch,  ▼.  ^Tqiiai^  68a 

in  Hbouobvos  or  Mnoft  Bicplotbi.— Ab  inlaat  «aipl«fM  smmIjp  loor- 
tMn  jMn  of  ago  b  bound  to  avoid  a  danger  whioh  ho  know  wm  likolj 
to  oooar  immOdiatoly»  and  the  master  b  not  bound  to  warn  him  of  euoh 
danger.    Id. 

Mb  DuTr  OF  Skflotbe  io  Iin'ftuor  Youthful  avd  Irnxmimou)  Bh* 
FLOTSi.  —  One  who  employe  children  to  work  with  or  about  dangerooe 
■iaehinery»  or  in  dangerooe  places,  ehonld  anttoipate  that  they  will  es* 
erobe  only  each  Jadgroent»  discretion,  and  oare  ae  b  nsoal  among  ohil* 
dren  of  the  same  age,  under  similar  eircnmstancee,  and  b  bound  to  use 
due  oare,  having  regard  to  their  age  and  inezperienee^  to  protect  them 
from  the  dangers  incident  to  the  situation  in  whioh  they  are  placed;  and 
as  a  reasonable  precaution,  in  the  ezeroise  of  such  oaie  in  that  behalf,  it 
b  hb  duty  to  so  instruct  such  employees  concerning  the  dangers  ooa- 
nected  with  their  employment,  which,  from  their  youth  and  inexperi- 
ence, they  may  not  appreciate  or  comprehend,  that  they  may,  1^  the 
ezoreise  of  such  care  as  ought  reasonably  to  be  expected  of  them,  guard 
against  and  aroid  injuries  arising  therefrom.  BoQhig  MiU  Co,  ▼•  Oorri- 
gam,  586. 

16.  JxwAwr  Bmflotxx  hat  Rbcoveb  fob  Injury  to  Whioh  Hb  Cohtbxbutis 
WHBH.  —  An  infant  employee  whose  employer  has  not  instrueted  him, 
•a  it  was  hb  duty  to  do,  and  who,  while  in  the  dbcharge  of  hb  duty  as 
lie  understands  it,  suffers  an  injury  in  oonsequenoe  of  the  employer's 
segligence,  may  maintain  an  action  against  hb  employer  therefor,  not- 
withstanding that,  by  reason  of  hb  youth  and  inexperience,  and  the 
lailnre  of  the  employer  to  instruct  him,  he  did  some  act,  in  the  perform- 
•ace  of  hb  duty  according  to  the  judgment  and  knowledge  he  possessed, 
whioh  contributed  to  the  injury,  but  which  he  did  not  know,  and  was 
not  advised,  would  be  likely  to  injure  him.    IdU 

Ml  Oomtbibutobt  Nbquobnob  of  Mimob  Emplotbb. — The  capacity  ol  a 
minor  employee  aged  thirteen  years  and  four  months  b  the  measure  of 
hb  responsibility;  and  if  he  has  not  the  ability  to  foresee  and  avoid  the 
danger  to  which  he  may  be  exposed,  negligence  will  not  be  imputed  to 
him  if  he  unwittingly  expoees  himself  to  danger,  but  hb  employer  will 
be  held  answenible.    Btrawbridge  v.  Bradlford^  670. 

Xi*  O0inBIBU1X>BT  NXOUOKNOB  OF  MiNOB  EmPLOTBB — QuXSTZOir  FOB  JUBT. 

—When  employee  aged  thirteen  years  and  four  months  b  charged  with 
oontributory  negligence,  the  question  as  to  whether  he  had  sufficient  un« 
derstanding  to  comprehend  and  guard  against  the  peril  he  was  in  b  fer 
the  jury  under  all  of  the  circumstances  of  the  oase.  IiiL 
UL  Bmflotbb  Don  mot  Assumb  thb  Bisk  of  thb  Safrt  of  Maohiiibbt 
UVL18S  Hb  Knows  the  danger,  or  it  b  so  obvious  that  he  will  be  pre- 
sumed to  know  it.  He  takes  the  risk  of  known  dangers^  and  not  d 
others.    Myen  v.  HucUon  Iron  Co.,  176. 

It.   BmFLOTXXS  CANNOT  BB  HbLD,  A8  A  MaTTBB  OF  LaW,  TO  HAYB  AMUMBD 

THB  Bisk  of  a  wire  rope,  drum,  or  other  appliancee  on  the  surface  of  a 
mine  used  in  lowering  them  to  their  place  of  labor  underground,  when 
it  was  no  part  of  their  duty  to  operate  such  appliancee,  and  they  were 
Bot  clearly  and  obviously  dangerous  and  unfit  for  use.  An  employee 
may  rely  somewhat  upon  the  expectation  that  hb  master  will  provido 
■lachineiy  for  lowering  him  to  hb  work,  and  b  thorefore  not  eallod  upoB 
to  be  veiy  strict  in  examining  into  its  safety.    Id. 
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Wk  Mmrumm  ahd  Smom— SAisrr  m  Maoomkbt.  ^Ihe  tsHM  ^ 
ft  Jwrj  io  IftTor  of  employoet,  who  haf  •  boon  injnrod  bj  tho  faOiiig  of  a 
kttlM  in  wittok  tiMf  von  riding,  ii  npportod  by  ovidonoo  which  tndi 
to  thaw  thai  tboro  wm  &  want  of  sniBoiont  powor  in  tho  bcmkcb  9ad  Hio 
aboenoo  of  anything  to  ftop  tho  backot  in  omo  tho  bcako  ahonld  Inl; 
that  the  defendants  had  in  other  placet  other  oontriTanoti^  which  weco 
boMor  than  thooe  need  where  tho  aoeidentoeonrred;  and  that  tho  original 
offioienqy  ol  the  brake  had  been  romored  by  nee.    Id, 

fL  Ah  Bhplotib  n  Ahswirabli  to  bib  EMPLorxM  Who  saTB  mmmm  Iv- 
JUBXD  BT  ▲  DiraoT  or  Maohihxrt.  though  ho  had  employed  n  bmp 
ohtniet  to  pnt  it  in  good  order,  if  the  latte»  failed  to  do  ao^  thoogih  tlMra 
wae  no  reaeon  to  aappoee  him  not  to  be  woU  ^alified  for  hie  dnty.     ML 

9k  Dun  Gaul  — Thb  Fact  that  Kg  Ova  bad  >▼»  Baou  bbbv  Iminmm 
in  deeoending  tho  shaft  of  a  mine  ie  not  oonclnaiTO  that  the  nino-ownsr 
had  oxerciaeddaeearein  aelooting  and  keeping  inproper  repair  Aei^ppli- 
anoee  by  which  each  descent  was  effected,  when  an  accident  has  aotnally 
ooonrred,  and  there  is  evidence  tending  to  show  that  the  original  oft- 
oien^  of  eaoh  appliances  has  been  impaired.    Id. 

ML  JoziT  NKHjamcB  of  Mastxr  axv  FELU>w4aniTAin.  —  Wharo  tho 
negligence  of  a  fellow-servant  and  want  of  due  oaro  on  the  part  of  tiio 
master  Jointly  contribute  to  an  accident,  the  master  may  be  held  an- 
swerable to  a  servant  injured  thereby.    Id. 

•1  Bvmmos  that  Othu  Maokwkkt  was  Safbr  than  that  naad  bj  tho 
dsfoDdaat  at  tho  time  when  the  accident  oocnrred  is  admiasibli  to  aid 
the  Jnfy  in  determining  whether  the  defendant  had  oxeroised  rsasonebla 
ears  in  providing  and  maintaining  the  machinery  aotnally  in  uao.    Id* 

Mt  SviPBion  OF  FoBMBB  Slits  ih  Maobihbbt  by  iriiieh  pbintifh  weco 
ii^nied,  brought  home  to  the  knowledge  of  defendant's  snpertntandin^ 
la  admiasibK  as  tonding  to  prove  that  the  machinoiy  wna  inonfloianl^ 
and  that  the  dttfendant  did  not  oxoreiae  reaaonablo  care  in  oontinnxnc  Us 
nea.    Id. 

Mk  NaouaBBOB^LiABiurr  fbom  Unvo  DBFaomni  Maobibbbt.  —  WUK 
as  a  general  mle^  an  employee  who  oontinneo  tonaomadhinery  wUei^  bo 
knowa  to  bo  dangerona  takea  upon  himself  the  riak  el  any  aooident  tiiat 
may  reaolt  therefrom^  atill,  if  snob  employoe^  in  pnrananoe  of  tho 
iae  el  hia  employer  to  remedy  tho  defoot^  and  when  tho  riek  la  not 
aa  to  threaten  immediate  danger,  oontinuea  in  hia  employment^  and  |p 
Injured,  without  fault  on  hia  port,  the  employer  ia  liable.    BmmifitU  t. 

9.  BviDBNCB.  — SFnunoB  THAT  AB  BmfiiOTbb  WAS  Obbbbai&t  Bbtotbb 
to  be  infirm  in  his  senses  of  sight  and  hearing,  and  in  phyaioal  strangth, 
la  admiaaible  for  the  purpoee  of  proving  that  his  employer  either  know 
el  theae  infirmitiea,  or  by  the  exercise  of  reasonable  care  would  have 
known  of  them.    Mcmtkan  r.  Woreettert  220. 

fl8w  EzFLoaioii  OF  Stbam-boiuer  bot  Pbima  Facob  SvmBBOB  OF  Kboubbbob 
WHBB.  —  Where  an  employee  of  the  vendor  of  a  saw-miU,  while  eesiat- 
ing  in  setting  up  and  getting  the  mill  in  order,  is  injured  by  the  ex- 
plosion of  the  steam-boiler  in  the  mill,  the  mere  happening  of  the 
aoeident  doee  not  raise  a  prima  /aek  presumption  of  negligonoe  on  tlM 
part  of  the  owner  of  the  mill  in  managing  and  oondneting  tho 
Aff  V.  AmUm,  613. 

8oo  AoBKor,  I|  OiBBiBM;  KinjwuB  OoHrABn%  1^  Ml» 


INDIX.  ^ 

MORTGAQBSL 

Mm  AmmmnwT  bt  a  Mobtoaoki  to  Amana  avd  Doobabob  a  Momoaos 
mi  nn  Pbopbbtt  Oohtktbd  to  Him  oavvot  bb  Rblbahbd  er  aaaiiUad 
bgr  tli«  grmator  after  th«  mortgagM  hM  elaotod  to  aooepi  tht  agftemil 
M  iDAde  for  hit  benofit^  uid  hM  notifiod  iho  graatMof  noli  aooeptAiiooi. 
6Mfoitl  ▼.  Corrlgant  KB, 

&  FOB1OLO0I7BB— Ck>NiiRKATiOB  OF  Salb.— An  objootioii  to  tfao  oonfiniift- 
tion  ol  ft  f orooloraro  sale  that  it  was  offseted  ■eoretly,  and  withont  aotioo 
to  defendant  or  hie  eoansel,  is  witboat  merits  when  the  reoord  ehowa  thai 
defendant  had  foil  notioe  of  the  lale.  It  was  hia  da^  to  infonn  hit 
oonniML    Farmtn*  Bank  r.  Quick,  280. 

&  FoBBCLOBUBB — CoLLATBBAL  ATTACK  OB  Dbobbb. — An  Appeal  fipom  an 
order  oonfirming  a  eale  cannot  be  need  to  review  the  decree  of  foreclo»> 
nre,  when  the  oonrt  below  had  jnrJBdietion  of  the  subjeet-matter  and  of 
the  partiee.    Id, 

4b  Fobbolosurb — CJoBiiBMATiOB  OF  Salb.  —  An  objeetioa  to  llie  confirma- 
tion of  a  foredoenre  sale  alleging  that  the  property  wae  eold  and  bid  ib 
at  a  great  eaerifice,  and,  in  equity,  onght  to  be  reedld,  ia  without  merits 
in  the  abeence  of  a  showing  that  if  a  new  sale  were  ordered*  a  larger  or 
•ren  as  large  a  price  oould  be  obtained.    Id, 

Cbattbl  MoBTQAOBa;  DowBBy  2;  Toctubbb;  CNrABABrri  Ibbobamoi^  % 


MOTIONS  AND  OBDSRa 

1.  Obobb  SrATnra  Pbocdudxnos  cahnot  bb  Odobabobd  wnnr. «  What  n 
Judge  baa  direoted  a  stay  of  prooeedings,  and  an  undertaking  on  appeal 
haa  been  eKcouted  pursuant  to  his  direction,  the  lower  court  baa  no 
further  control  over  the  matter,  and  cannot  discharge  the  order  staying 
proeeedinp  after  it  haa  been  eomplied  with,    (^^mek  t.  Qmm  9f •  OSlb^f 

Ok,  to. 
%  0!B]>BB  Madb  bt  Obb  Dbpabtmbbt  of  Bufbriob  Coobt  mat  bb  Vagatbb 
BT  Ahotbbb  Dbfabtmbht.  ^  Where  one  department  of  a  superior  oourl 
Biakes  an  order  anthoriang  the  issuanee  of  an  execution,  another  da- 
partment  of  tho  same  court  may,  in  a  proper  caae^  make  an  order  vaeal- 
ing  such  order.  It  ia  the  same  court  acting  in  each  instance,  and  tlit 
faet  that  the  orders  are  mads  in  diflerent  departments  is  immatariaL 
Zhrkmd  ▼.  Hamatmt  44. 

H  0!B]>BB  AvmOBlZDIO  ISSUABCSB  OF  EZBOOTIDir,  TBOVOM  APTBALABLl^  MAT 

BB  Sbt  AatDB.  -~An  order  anthoriiing  the  issuance  of  an  execution 
thoui^  an  appealable  order,  may  be  attacked  by  a  motion  to  vaoata  aad 
•at  it  aside^  and  the  same  is  true  of  the  sale  made  under  il.    M» 
See  Atfbal  abb  Bbbob,  6;  Judombmti^  7. 

MUNICIPAL  00RP0RATI0N& 

L  CtaBBBAL  FbiWBBB.  — A  municipal  corporation  can  only  ezerelae  sBek 
powers  as  are  expready  granted,  or  thoee  necessarily  oir  fairly  implied  in 
or  Incident  to  the  former,  and  those  which  m  eesential  and  indispensa- 
ble to  the  declared  objects  and  purposee  of  the  corporation.  Hutthg  t. 
(%  ^  Am*  Mmd;  129. 

%  l^—mM  OF  Obbbbal ABB  SwwiAL  PowBBB.  —  Ab  oxprsss  graatcf  powsr 
to  pass  crdinaneee  upon  a  epecisl  snbjeot>  limited  by  the  terms  of  Um 
grants  in  extent^  objeot^  or  pnrpoee^  or  in  reference  to  the  mads  Ib  wUtk 

Am,  Br.  KBP.,  YOb  XY«'« 
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H  BAj  Tm  wrd— <,  «rflltt^«t  all  poww  to  legbUte  mptm  Unl  wt)M^ 
^«id  tlM  prtwritiid  limiti,  QahM  &  oontnry  intoQt  afpaan  froM  te 

H  liixim  or  6BirxBA&  aiid  Spmeal  Powbbs.  —  WImm  both  fsMnl 
Mid  ■paoial  powon  are  granted  by  tho  aot  of  inoorpora^uMi,  te 
power  to  paae  by-Uwi  or  ordinaneea  reUtmg  to  bealtb  and  aaBxtuy 
Mittere  vndor  the  epeebl  or  eatpieee  grant  can  only  bo  ozereieed  ia 
Hm  eaaea  aad  to  tbe  oxtent,  aa  reapeote  thoee  inaHmi,  aUowod  hj  te 
•et  Tbe  power  to  paea  enoh  by-Uwa  under  the  general  grant  doae 
■a*  enlarge  or  annul  the  power  granted  by  the  speoial  olaaae  in  re- 
lation to  ite  Tarione  matters,  bat  gives  authority  to  paee  reaeonible  b>« 
IftWB  upon  all  ottier  matters  within  the  eoope  of  auinicqMd  antbori^* 
Id. 

4  V6WJUI  «o  MAunAXM  ABATfont  —  The  liyslatnre  mayt  bj  appropriate 
legislation,  anthoriae  an  incorporated  town  to  maintain  an  QbaUotr^  sr 
pnblio  eUughter-houae.    Id, 

t»  P^ywxs  TO  yULoriAa  Paauo  8LAV«HTnt»HOUBS, — Where  power  leipe^ 
oially  ounferred  upon  inoorporated  towae  to  prohibit  elaagbter-honess  sr 
any  unwboleeome  boainess  or  establishment  within  their  Umiti^  and  tte 
oommon  ooonoil  of  the  town  ie  anthoriaed*  by  impropriate  ordinaas^ 
to  regulate  the  location  of  any  unwholesome  bosinees,  and  to  deansi^ 
abate,  or  remove  the  same,  such  power  doee  not  anthoriae  the  passage  of 
an  ordinanoe  to  approt>riate  publio  funds  for  the  erection  and  mainte- 
aanee  of  *  pnblio  mbattoir,  or  alanghter-honse,  nor  ie  such  powor  ezpresdj 
or  impliedly  granted  by  the  general  incorporation  act  of  niinoiBk    Id. 

4  TjAZAif  oi  BRwnof  ALLBOATioir  AHD  pBOOi.  ^Under  a  complaint  aUsgiag 
B^ligence  on  the  part  of  *  dty  in  excavating  a  dangerone  holo  or  trench 
and  throwing  up  *  dangerone  embankment  therefrom  in  the  atieeUy  \j 
and  under  the  direction  of  defendanti  and  in  suffering  the  tronoh  aad 
embankment  to  be  without  protection  or  notice  to  travelera,  evidence  is 
admieeible  to  ehow  either  a  dangerous  obstruction  created  by  the  dly» 
and  left  unguarded,  or  a  like  obetmotion  created  by  eome  third  persoa, 
and  loft  unguarded  by  the  eitgf  after  notice  of  ita  exiatenoe.  PeUeHgiUY. 
CHif  <^  T<mhen,  4Alt 

%  MVXXOIPAL    OoBPOBATIOir    UOWt   BS   DsSMUn    TO    HATB  KVOWUEDOI  09 

Davobbovi  CoHDRXOir  or  a  SniBR  when  it  had  bean  in  snob  oonditien 
two  months  before  an  accident.  Id, 
4  HvmetFAL  OoBPOBAnoir  has  a  Durr  to  Kbsp  m  Snunn  m  SaibOdm- 
BmoK  lOB  Public  Tbavbl,  and  mnet  eareroise  reesonsble  diligenee  te 
aooomplish  that  end;  and  this  rule  ia  equally  applicable^  whether  the  set 
or  omiaeioQ  complained  of  ia  that  of  the  munioipali^p  or  of  aome  tluri 

M,  MUHIGIPAL  OOBPOBATIOV,  WHXB  PbITATB  OB  PUBLIO  IltrBOTBIfBHTS  ABB 

BBiHO  Mabb  IB  m  SrBBBiB,  MUR  OuABB  Thbk  ao  oa  to  protest 
travelers  from  resulting  injuries  therefrom,  and  if  neeeeeaiy  te  preteat 
aooident,  should,  by  some  barrier,  oloee  the  street  against  the  paUifl^  ae 
that  no  harm  may  happen  if  the  work  ehould  be  delayed.    M 

Ml  FvTBLio  Stbbbts— Kbouobnob  —  OvB  UaiBG  A  PuBUD  8nunr  hat 
Amxna  that  tbb  M  wioiPALiTr,  whoee  da^  it  ie  eo  to  de^  baa  kept  tte 
itreet  in  safe  condition,  and  be  ia  therefore  not  guilty  of  Begliganoaia  ast 
eoreroising  diligence  to  diecover  a  dangerona  ohetraetion.    ML 

It*  Thb  Fact  that  It  is  tbb  Dott  ob  a  OoBTBA0n»»  doing  work  on  palK 
lie  streets,  te  maintain  warning  lighta  at  am  ezoavatioB  ha  baa  amd^ 
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MlnHtfiAlbe'riraliMpali^irom  liability  te  an  aooidintremiltiiig 
Inib  the  oagligtat  omiwion  to  maintain  taeh  lighti.  UL 
ItwnmfAL  ConomAruM  n  AirawsRABLa  iob  ira  Boabd  ov  Watsb  Goii* 
MiMOiraB8»  WHBN  SuoH  BoABD,  though  ereated  by  special  itatnte,  ii 
laoogniied  ai  a  dopartmont  of  the  oitjr  goYemmeat  in  the  oharter,  and 
ehai^ed  with  the  duty  of  making  neoeeaary  raireyi,  and  preparing- a 
gmeral  plan  and  ^yitem  of  eewen  for  the  eitj,  and  of  preparing  and  ap> 
pronring  ■peoiileations  for  eonatmcting  all  ■ewerB,  draina,  well%  fire  de- 
terMp  laying  water-pipea,  and  erecting  hydranta.    Id, 

IIL  To  Dbtxrioiii  wksthbr  THUtB  IB  A  MuKioiPAL  BxsPOKaiBXLXTr,  the 
inqniiy  mvat  be^  whether  the  department  whoee  misfeaaance  ia  com*  . 
plafaad  el  ia  a  part  of  the  machinery  for  carrying  on  the  mnnicipal 
fvremment^  and  whether  it  waa  at  the  time  engaged  in  the  diaoharge 
•(  a  dnty,  er  ehavged  with  a  dnty  primarily  reating  npon  the  mnnici^ 
pality.    Id. 

lib  LiABXUTT  or  OinoBB  ow  Cm  and  his  CoMVXDiBAn  fom  PBOvm 
BiBAUBS»  WRxm  VHS  Usi  or  VBB  FoRXKH'a  Kmowlxdgi  Obtainsd  as 
81FOB .  Omom.  — -  If  a  member  of  a  mnnicipal  board  anthoriaed  to  aeleel 
and  pnrehaae  a  aite  for  pnblio  pnrpoeee  agreea  with  a  third  peraon  to  in* 
iorm  llie  latter  of  the  aite  aelected  by  anoh  board,  and  that  the  latter 
rimll  therenpon  pnrehaae  anoh  site,  and  then  sell  it  to  the  board  at  a 
jfnAi,  and  tiie  agreement  ia  oarried  ont  throagh  the  aid  of  auch  officer^ 
whereby  the  mnnieipality  ia  made  to  pay  aldgher  prioe  for  the  property 
than  it  eonld  hara  been  porohaaed  for  from  the  original  owner^  a  joint 
ean  be  snetained  againat  aaid  officer  and  hia  confederate  lor  the 
i  el  profit  by  them  realiied.    BoitoH  t.  Shmmmaf  OHk 

See  NuiaAKOM. 

MUTUAL  BENBFTT  ASSOdATIOKBL 
8ee  InmjvjLXOE,  18. 

NBQUOENGK 

1.  VmrnHOB  u  HOT  PmsumD  AOAixsr  PLAUfiirr)  bnt  iHien  hia  own  eri» 
4anea  tanda  to  eraate  aooh  presnmption,  he  mnat  lebnt  it  by  anfficient 
proof  to  prodnoe  belief  in  the  minda  of  the  jnry  that  negligence  on  hia 
part  did  not  in  fact  eziat    Minoari  P.  ffy  Co,  ▼.  Foreman,  786. 

iL  ImrffBQOnoira.  —  In  an  action  to  recover  damagee  for  injnry  from 
en  engine^  the  jnry  ia  properly  instmoted  that  "the  burden  waa  on 
plaint^  to  ahow  a  negligent  act  of  the  defendant  whioh  waa  the  proxi* 
mate  caoae  of  the  injnry  ";  and  that  **  nnleaa  the  omiaaian  to  have  a  plat- 
form erected  aronnd  the  engine  waa  the  proximate  caoae  of  the  injnry/' 
the  pK^'n^alf  conld  not  recover.  It  wu  alao  held  proper,  in  thia  oaae^  to 
lafoae  to  charge^  the  evidence  being  conflicting,  **  that  there  ia  no  evi- 
danee  in  thia  caae  that  the  omiaaion  to  erect  the  platform  waa  the  prozi* 
mate  eanee  of  the  injury.**    Bmof\/ieid  v.  HughM,  M7* 

It  Vbb  Warn  or  Oostubutobt  Kaououroa  mat  bb  DBiBBioirBD  bt  tbb 
OovBT  AS  A  Mattbb  or  Law  when  there  are  no  facta  in  evidence  from 
fribioh  any  inf eranoa  el  n^ligenee  can  ariae.  JitDomUd  v.  Xoh^  Iskmd 
tLB.  0^.4X1. 

4  OonTBiBOTOBT  Kbouobnob.  ~  A  Bbakbkab  Who  n  nr  nu  Acrr  or 
OoorLlvo  Gab%  and  who^  when  the  care  are  fonr  or  five  feet  apart,  aeeo 
that  the  bnmpei  of  the  moving  car  ia  lower  than  that  el  the  atationaiy 
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«r,  k  aol^  M  ft  maMff  of  law,  to  bo  adjadgiad  gaSlgr  cf  Mvt 
Begligenoe,  in  attemptiiig  to  make  tha  onwplingi    WIma  Hm  wli«la 
aofeioa  is  fha  oooarreooe  ol  a  moment^  a  aaa  ta  aol  to  ba  bald 
Bible  if  ba  am  aa  to  tbe  astimato  of  tba  dangtf  ooofraiitiog  bioa.     Oonii' 
fkk ▼.  Ntm  Ym-kMe.  B.  B.  Co.^  4ia 

IL'  A  Steanobb  Coimia  oh  Buaaran  ob  Othbbwxbb  ukni  thb 
OF  Anotkbb  bas  ao  rigbi  to  ebooM  for  bimaelf  bis  maaas  of 
agre88»  aad  baa  no  rigbt  to  detormina  wbara  balky  aftiolaa  aball  ba 
biaded,  or  to  unload  tham  withoot  inquiry  or  notice^  and  if  in 
ba  raoaives  an  injury*  ba  oannoi  raooTor.    Bedell  r,  Bertqft  370. 

§k  Fkbsoms  Who  Stbat  about  Othbb  Pboplb's  PBsiaBBi  at  their 
will  mutt  look  out  for  tbair  lafety  in  dangarona  and  untafa 
tbemselves  suffer  tba  aooaequenoee.    fd, 

t*  No  Onb  KA8  Abt  Rigbt  to  Bndanobb  Himbbu;  ar  to  dietuzb 

paopla'a  arrangemanU  on  tbeir  premiBea,  by  moving  around  in  the  dmxk 
in  a  etranga  room,  into  wbicb  ba  baa  antorad  of  bia  own  aooord  and 
wiibottt  dmotion,  and  if  he  raeaiTaa  an  injury  in  ao  doiagi  ba  la  Uib- 
aalf  rasponaible  f or  it.   Id, 

9k  COBTBDIITOBT     KBOUOBmiB    OT  DbITBR   ImPOTBD  TO  PaBBBKOBB.  —  A 

drirar  of  a  prifato  Tahuda  is  under  duty  to  at<^  look,  and  liatan  baiota 
attompting  to  aroas  a  imilroad  track,  and  failure  to  perform  this  dxty 
■lakaa  bim  guilty  of  oontributory  negligonoa^  barring  reoovery  for  ba- 
Jory  from  ooUisioa,  an(9  bis  negligenoe  may  ba  imputed  to  ona  wIm  ta 
riding  witb  bim  by  invitation  and  withaut  oompeaaation,  and  wbo  knaw 
the  looality,  and  tbat  a  train  was  about  dua^  that  be  was  approaciiii^ 
the  railroad  traok  at  a  fast  trot^  and  who  sat  with  his  baok  to  tba  driTai; 
and  did  not  ask  bim  to  stop^  look,  or  listen,  or  to  permit  bim  to  gad  awk 
Dmm  T.  Pemiuffhaida  B,  B.  Co,,  733. 

it  OomSIBUTOBT  NbOUOBMOB  OV  DaiVBB  WHBV  IlCPDTBD  TO  PaBBBNCIBB.  -> 

Tba  negligenoe  of  tbe  driver  of  a  private  vehicle  cannot  be  ioipntad  to 
a  party  riding  with  him  by  invitation  and  without  compensation  wl 
such  party  is  free  from  blame;  still,  tba  latter  is  liable  for  bia  own 
ligenoa.    Id. 

Oabbtbiw,  <^11,  14;  OoBPOBAnoBS,  21;  Ibfabtb  ahs  iBiuurar.  9^  % 
ILiBiBB  AND  Sbbtaht;  MwioirAL  OoBPOKAnoBB;  lUnjoa»  OOHFA- 

l;  TBLBOBAPB  OOMFAHIBBi 


KBQOTIABLB  nCSTRUICBNTa 

l»  BrATOTB  or  Ddotatioh  on  Koran  Patablb  oh  Dbkabb  doea  nal  ao»> 
manoa  running  until  the  day  after  tbat  on  which  snob  notee  bear  date. 
Seward  v.  Harden,  183. 

IL  Pbombbobt  Notb  Patablb  oh  Dbmavd  n  Dub  Immbdiatblt 
Dbkabis  and  the  statoto  of  limitations  commences  to  ran  at 
tba  tima  of  ito  axacution.    O'HtU  v.  Magner,  88. 

iL  Notb  Patablb  oh  Dbmavd  avtbb  Datb  is  Obdim abt  Demakd  Kotb  pay<- 
able  at  onoe^  and  may  be  sued  on  immediately  after  it  is  given.     /dL 

4^  Ibdobbbmbbt,  iob  Collbotioh,  of  a  draft  or  check  is  not  a  transfer  of  tke 
title  to  tbe  indorsee,  but  merely  constitutas  him  tba  agent  of  tba  in- 
dorser  to  preeent  tbe  paper,  demand  and  receive  payment,  aad  remit  tlM 
proceada.  Nor  does  a  difforent  result  follow  hom  the  fact  tiwt  tba  ia- 
doraer  is  credited,  and  the  indorsee  chained,  with  tbe  amount  of 
draft  ar  ohaok,  where  it  appears  that  the  indorsee  doea  not 
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iiiiwmdtiiuMilly  reBpoutbte  for  iaeh  amount  mitil  Hm  draft  or  dioek  k 
aotaally  paid.    Butdm^  omd  Drtntri  Bamk  t.  ^TaUefl;  51S. 

A»    in^HBUI  DBAm  AND  CbSOKS  ABB  IXDOIBSKD  TO  A  BABB  VOB  OOLLBOIIOB, 

and  tho  oonne  of  bnsiness  ia  for  tho  oolleeting  1>ank  to  remit  bat  onoe  a 
waok,  it  ia  under  no  obligation  to  remit  the  identical  moneys  collected, 
and  if  it  pays  them  oat  in  the  asaal  coarse  of  basinees,  it  becomes  tfaa 
debtor  of  the  bank  which  sent  sneh  drafts  or  dheoks,  and  the  position 
of  the  latter  is  not  different  from  that  of  an  ordinary  creditor.     Id,  . 

0b  IjAOhbs.  —  Tbb  Owmbb  or  a  Dratt  oe  Chsgb  Indobsbd  iob  Collxctiob 
TO  A  Bank,  which  snbseqaently  makes  an  assignment  for  the  benefit  of 
its  creditors,  is  not  gailty  of  laches  becanse  he  delays  for  sixteen  days 
after  having  notioe  of  tiie  assignment  to  demand  of  tho  assignee  the 
proeeeda  of  each  drafts  or  cheeks  by  him  received,     fd, 

7m  Chboe  Patablx  to  Non-kxistiko  Pxrson  box  Treated  as  Payable  to 
BxABBB  WHEB.  —  The  doctrine  which  treats  a  check  or  bill  made  pay* 
able  to  a  fictitions  person  or  order,  as  one  made  payable  to  bearer,  and 
so  negotiable  withoat  indorsement,  applies  only  where  it  is  so  drawn 
with  the  knowledge  of  the  partiea  It  does  not  apply  to  a  check  made 
payable  to  a  non-existing  person  or  order,  the  drawer  of  which  has  been 
indaced  by  the  fraad  of  a  third  person  to  so  draw  it,  in  the  belief  that 
the  payee  was  a  real  person,  snd  intending  that  payment  shoald  be  made 
to  each  person.  Where,  therefore,  a  bank  depositor  is,  by  the  fraad  of 
a  third  person,  indaced  to  draw  his  check  on  the  bank  payable  to  a  non* 
existing  person,  or  order,  in  ignorance  of  the  fact,  and  intending  no  fraad, 
the  bank  has  no  right  to  pay  the  check  and  charge  the  amonnt  to  the  de- 
positor npon  its  being  presented  by  sncb  third  person  indorsed  by  him 
and  pnrporting  to  be  indorsed  by  the  person  named  therein  as  payees 
Armstrong  v.  NaUonal  Bank,  655. 
8w  Bank  is  Bound  to  Satibft  Itself  of  GENUiBENxas  of  Ibdorsbmebt  on  a 
check  made  payable  to  a  certain  person  or  order;  and  the  fact  that  tha 
drawer  of  a  check,  acting  in  good  faith,  makes  it  payable  to  a  certain 
person  or  order,  snpposing  there  is  such  a  person,  when  in  fact  there  ie 
not,  does  not  excnse  it  for  paying  the  check  to  a  fraadnleot  holder  apon 
any  less  precantions  than  if  it  had  been  made  payable  to  a  real  person. 

Id. 
§.  Svbxtt — Fraud  ib  Obtainibq  Siobature.  —  The  non-performance  of  an 
oral  agreement  made  at  the  time  a  note  ia  signed  by  one  as  snrety,  that 
ha  shall  not  be  liable  thereon,  and  which  agreement  is  at  variance  with 
the  terms  of  the  note,  is  not  snch  fraad  as  will  release  sach  taicty.  JM- 
enkamp  v.  Oroff^  283. 

10.  SuRETT.  —  Proof  of  ab  Oral  Agreement  made  at  the  time  a  note  is 
aigned  by  one  as  snrety,  that  he  shoald  not  be  liable  thereon,  is  not  ad- 
missible nnder  a  claim  of  fraud  to  defeat  the  terms  and  purpose  of  the 
nota.     Id. 

11.  SiniBTY  — Evidence  to  Show  Want  of  Considsratiob  for  Sigbibo 
Kotb.  —  Proof  of  the  non-performaoce  of  an  oral  agreement  made  at  tha 
time  a  note  ia  signed  by  one  as  surety,  that  he  shall  not  be  liable  thereon, 
is  admissible  to  show  want  of  consideration  for  the  promise  made  in 
tha  note^  and  that  it  was  so  signed  simply  to  accommodate  tha  payee 
tharain.    Id. 

n,   OOBfllDBBATIOB.  ^  COBTRACT  OF  SaRETTSHV  BOT  mnUDl  ft*^*  WOUA  bo 

snpportad  by  a  safficient  consideration.     Id, 

See  Limitation  or  AarioBa»  4 
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HIWSPAFBB  LDKBL 
8m  LmL  Avp  SLAnnty  U9» 

NEW  TRIAL. 

OmMwoKQ  AM  Qbdb  iob  A  Kiw  Tbxal  oq  tiM  omUm  cf 

wfao^  with  oth«r  dafeadAiiti^  it  jointly  md  MTorally  Miad» 
th«  foimar  Judgment^  And  operatas  ai  a  daw  iriAl  ai  to  dQ  cf  thi 
Asta.    09i{f§k.  B^jf  Osb  ▼•  /oNMi^  74S. 

KOnOBi 
Baa  Ln  Pmoma;  IfAmBziD  Worn,  $-lL 

NUISANGBS. 

L  LiABiLnrr  €V  Oirr  iob  MAUiTADrxiio.  —  A  oi^  bAvisf  oonkvl 
pnwetdon  Af   a  dnmp-jArd  And  barying-groand  w  OA^igoAtly 
OArelaoly  kApt  Ai  to  oomtitiiiA  a  iiiiiaAnoo  ia  liabU  in  dAuiAgeA  to  ut 
Joining  lAnd-ownor  injnrod  thereby.    CUff  ^  Wert  Worth  ▼.  Otm^w^^ 
MO. 

1.  SufiionifOT  or  Pbtitiov  AOAiifar.  —  A  petition  in  An  Aotion 
A  dty  for  ereating  And  maintaining  a  nniaanoo  oontaining  the 
•ary  aTermenti^  and  alleging  that  plainti£F'i  home  wae  free  of  aH 
norioqA  And  olSniaiTo  odon»  And  wae  a  deairooa  and  healthy  nbodo 
to  the  time  defendnnt  oommitted  and  permitted  the  nninni 
el»  deecribing  them,  ia  mffioianti  without  direet  arerment  to 
the  Aoppoiition  that  the  aickneee  and  injory  to  plaintiff  and  hit  faadiy 
were  canaed  by  other  than  the  groond  constituting  the  foondatioo  of  tho 
AOtiOQ.     Id, 

H  LiABiUTT  ov  Oirr  iob  Maintaui no.  —  In  on  notion  Afynet 
Cor   creating   and  maintaining   a   nijmnoe,    it    ia  not 
plead  the  charaoter  and  nature  of  ite  possession;  and  if  the  proof 
a  maintenanoe  of  the  nuisanoe  while  in  the  poBsession  and  control  of 
dty,  ite  liAbility  attaohee,  no  matter  how  it  obtained  poseeenoou    ItL 

4.  Btbet  Pbmoh  HiA  THB  RiOHr  to  have  the  air  difineed  over  htb 
premiees  free  from  noxions  yapors  and  noiiome  ameUe  that  would  aol 
exist  there  except  for  the  Acts  of  the  party  complained  o^  and  whioli  nio 
prejudicial  to  health,  or  nauseous  to  tiie  smell,  or  trenoh  upon  the  iJ^ts 
of  the  person  affsoted  thereby,  but  they  must  be  of  sueh  charaotsr  no  to 
be  offensiTO  to  the  senses  or  to  produce  actual  physical  discomfort,  not* 
vrally  interfering  with  the  comfortable  enjoyment  of  property,  thoa|^ 
they  need  not  be  hurtful  or  unwholesome.    Id, 

lb  LuBiLiTT  or  Out  iok  Maintaihzno.  —  When  a  monietpAl  oorpo> 
rotion  has  ample  power  to  remove  a  nuisance  injuriona  to  health, 
endangering  the  safety  or  impairing  the  couTenience  of  its  oitiaans^  or 
when  in  the  prosecution  of  a  public  work  it  createe  or  maintAine  a  nni^ 
sauce,  it  is  liable  for  all  the  injuries  resulting  from  a  failurA  on  its  part 
to  properly  exercise  the  power  possessed  by  it^  and  for  the  injuries  re* 
suiting  from  its  unlawful  acts.     Id. 

OFFIGB  AND  OFFICEBa 

1.  Omom  tm  Fioia^OHi  Svsd  vok  iHTSBrBnnio  wxm  nn  Pbbaov  ob 
Pbopsbtt  or  Anothxr,  and  attempting  to  justify  on  the  ground  flml 
his  AOt  was  properly  done  by  him  as  a  public  officer,  must  show,  not 


«Mi*  be  WM  n  nOov 4»fiul9i bat ttetW wit Mtf  wA  iimi> 

lariyqnalifisdtoaolMtoehoffioar.  Abr<  ▼.  SjyiMiMb^  SM. 
Omen  m  Faani— Oiib  Masdw  a«  ABBnr  as  a  BouoMivnaHk 
mor;  wbbk  Subd  iob  Amavut  joid  Fii«E  iMnaaovianrt;  profv  Ui 
legal  qnalifioationt  m  tneh  offioor»  or  that  be  paUioly  eetod  and  wee 
Tecognisad  ea  aaob  oflioer  before  or  after  act  broagbt  in  qaeetlen.  iSl  ^ 
IvooifPATiBLi  Qmon.  —  Oflloe  of  eomitj  eemmiawoner  and  tbaft  ef 
poatmaater  are  faioompatible^  independent  of  anj  atatota  to  tbat  eflbel^ 
nader  oooBtitational  proviaiea  tbat  anj  penon  bolding  an  ofl&oe  of  'tniat 
er  profit  onder  the  United  Statea  cannot  at  the  aame  time  bold  an  -cAoe 
in  tiie  atata  to  wbidi  a  aalarr  ia  attadiad.  Da  Tmh  t.  GbamieMaflaJtiL 
706. 

L  IvomPATiBUi  Omois.  —  Where  a  peraon  la  appomted  to  a  atate  cAoe 
who  ia  alraadj  boUUng  a  federal  oflicev  and  theee  cffieee  are  made  ineoaa* 
patiUe  bj  the  etate  oonatitation,  bla  aeceptanee  and  entering  npon  the 
dntiee  of  the  atate  office  doea  not  create  a  Tacanoy  in  the  federal  office; 
but  hie  right  to  bold  the  former  may  be  qneetioned  if  be  attempt!  to 
bold  them  both.    Id. 

H  IvooacPATDLB  OffioML  —  Where  a  parecQ  ia  bolding  a  federal  and  a  atate 
office,  made  incompatible  by  atate  conatitation,  bat  before  anawer  and 
iaeoe  Joined  in  quo  warranto  to  ooat  him  from  the  atate  office  be  formally 
reaigna  and  anrrendera  the  federal  office,  faia  title  to  the  atate  office  la 
thereby  perfected  ao  that  he  cannot  be  onated  therefrom  by  judgment  in 
the  fw  womMld  prooeeding.    JdL 

C  FiLXiro  or  PAPuta.-— Papere  are  properly  filed  when  deliTcred  to  the 
proper  officer,  and  by  him  reoeiTcd  to  be  kept  on  file.    JMb$  ▼.  Jforw^ 


8ee  Ammmui  ExMWiTKWg;  Lnn  a>»  Slaviib,  IS-filL 

OSDBRS. 
See  MonoHa  amp  Omdwu^ 

PABBNT  AKD  OHILa 

OuMJmiiaATWdr  dob  SBBVioia  Rutdbbbd  sr  Okha.— When  a  eca  aeeka  to 
fooover  compensation  for  aaeb  aervicee  aa  hie  filial  dnty  and  <*»"'-y«ii 
bnmanity  require  him  to  render  hie  aged  parent^  be  mnat  prore  an  ex* 
preaa  and  actual  contract  definite  in  ita  temu^  and  proof  of  looae  deda- 
tntiona  of  gratitade  and  of  an  .intention  to  compeneate,  made  by  an  old 
■Hui  in  the  extremity  of  hie  laat  aiokneea,  will  not  be  anfficient  to  aa|^ 
port  the  dainu    Zimmermam  ▼.  Zknmemum,  720. 

PABOL  TBSTIMOKY. 

See  AajDiorf  7-10;  Cbabitablb  Uan,  1;  CoMTJUon,  2;  DixDi^  1-S;  Fiaub> 
vuwT  CoHTZTANan^  4;  SraozKO  Pujobmavox. 

PARTNERSHIP. 

ov  DmoLirannr  bt  Dbatb.  —  The  retention  and  nae  el  Hm  firm 

after  the  death  of  one  of  the  partnera  createa  no  liability  en  the 

eetate  el  the  deeeaeed,  and  the  aonriving  partner,  by  accepting  a  draft  im 

Am  fimi  w^tiMi-  mikai  himaelf  naraonallT  m^m^  therefor.     Wattdward  w 

Bra»b,10i. 


«v  OamTMamtm  botb  vor,  mt  BtuwtAm  AdhAHrfii 


My  » tHi^flncy  «4jt  wilh  a  fur  pra^Mt  of 
igfljfgiiJ  ▼.  Vauffhif  1I2L 

or  pAKfUBL  —  An  adlndioMtum  bj 

ADd  «poa  a  Wll  fikd  for  that  pstpooo^  ft  kai  m  «ikv 
to  ooteUiih  tho  iiMttilgr.  In  oooh  omo  oqoi^  wfll  loik  l»^ 
opott  the  portDflnhip  rfJotiwit,  ood  lefoH  to  donbt 
oad  apply  tho  ■■!!<■,  vakn  tlie  ioaanitj  owlorially  iftdi  fti 
oapaoitj  of  tho  partev  to  diwhargo  iho  dntioo  impoood  by  kn 

C  FaanoBt  fciwiii»i  CaaKAcna  or  Bom 
For  kuaoil^  with  iwptct  to  tiM  parfcaoniuph 

t  lor  Ui  pMrlB«%  with  an  intvest  in  all  tiwi  partni  ti  At 
of  tho  fink  H  theraforob  for  any  reawm.  om  maAmd 
mmmm  eontrol,  ho  mnsfek  whilo  ao  ooatroUii^  waaigw  krmi 
in  tho  intMrt  fli  aU  tho  partem.  Hia  dntyk  aaalogMitoltetift 
and  ho  ia  not  aDowod  to  darivo  peraooal  profit  inm  Iht  aa  rf 
partnonhip  aawti  or  bwuien  or  good- will  of  tho  finn.  M. 
OP  InaniT  ov  PAnnnER.  —  After  an  adjudication  of  the  ■■>> 
i^  of  ono  partaor,  tho  oontinaing  partner  may  apply  for  a  dmdaAm 
of  th/ paiinenhip  if  hoM  deairea;  or  if  it  ia  a  portnonh^  at «%  h 
Bf^  diMolTo  it  ot  hit  own  Tolition.    Id, 

iw  IbvBor  OP  Coiminmro  Busihsbs  Aimt  Ikbahxtt  am  Qvb  Pi 
Whora  ono  parteor  haa  baon  adjndgod  xnaane^  and  tha 
partnor  oontinoao  tho  baiinaaa  at  baforo,  withont  objection  or  afltin 
to  any  one»  it  ia  praaumod  that  he  did  not  intend  a  diasotetioB  d 
Hm  firm,  bat  that  he  waited  to  determine  whether  the  ineapacitf  of  ^ 
paitoai  woald  proTO  meralj  tomporaryp  and  it  would  beoome  |aactifiliir 
lor  hini  to  raanme  bnsineaa.  So  long  aa  he  thna  eontinnea  to  euiy  « 
tiw  bB8ineaa»  withont  aeeking  to  diaaoWe  the  parteerahip*  thoraia  ao^ 
aolntionv  nar  ia  ho  oxenaed  from  aoooanting  lor  tho  profita  dntfed  hf 
ham  horn  the  baainoaa  of  the  firm.    Id. 

%  FAMBKwa,^  Bnbt  to  OoMPxiiaAnoif  vqb  Closuio  BoainMa  MWtm,  Htm- 
umoii.  —  A  partner  daiming  oomponaation  for  peraooal  aatriac^  ib^ 
lor  oloaiag  tho  bnrinaaa  after  diaadlation  of  tho  partnordiip^  nHMtika* 
ttat  ho  paif ormad  a  greater  amoont  of  labor  than  haa  paitnai,  tgnnHi 
UmtoioooTor.    HettfiM  y.  Oleamm,  SS». 

t,  Bankebs  AMD  BiaoKXM-— PuBUxmoK  Aa  TO  8oDPXorBinBn»«K- 
Where  it  appeaia  that  certain  peraona  were  doing  bnainoaa  aa  baaka 
and  brokera^  and  that  th^  by  their  managing  partner  agreed  to  pm^m 
oertain  bonda,  and  that  if  tfaA  pnrchaaer  ahoold  beoomo  diaaatiifiwi  wiA 
the  parchaae,  that  they  would  take  thorn  offhia  handa  at  what  fSbtf  mi^ 
him,  it  will  not  be  praanmod  that  thia  oontraot  waa  beyond  the  Mopt  d 
the  baainoaa  of  the  fina  nor  of  the  managing  partnar'a  antimrity.  Jd^     \ 


PA7MBNT. 
8oa  Bavks  Axn  BAinDura»  S| 


iimBz.  ton 


8mWiiu^  1^ 

PLBADINO. 

SuffiBuaT  AixioATiOH  or. — Aa  alltgilios  fai  % 

tonoovtrBMnflyaliegodtobtdMOQAOoainMi^llMi*  ''^m 

^•f mdanty  altboagh  tiMnto  often  nqaattod  by  pkintifl;  Iim  fMUd.  b«- 

gjliiiltfl,  Mid  refiiMd  to  jgmy  **  the  moneys  or  toy  part  tliereol^  k  »  mA- 

«Uat  aUegatloA  el  n^^paymeiit.    0'Ba$ilom  ▼•  I^Mirt  Ifll 

ComcBAon^  10;  Fbavs^  1-0;  Mabbiaob  aho  I>it«mm%  %  MnonFAL 

OraffOftAnmii^  6|  NvnAVOMb  & 

FOUOB  POWBR. 
8ee  OoMTiTOTiOHAL  Law,  6^  7* 

POWER  OF  ATTORNEY. 

'Waxeaxt  or  Attorkbt  to  C6krss  Jodombiit  moot  ■■  Sibboilt  Gov* 
wituJix    Spenee  ▼.  JBmerhe^  684. 

WAsmAirr  or  Atiosnbt  Attaobvd  to  Sialkd  Kotb  Patablb  *o  Patbi 
or  beerer,  authorudog  "  any  attorney  at  law,  at  any  time  after  the  abore 
■am  beoomea  due,  with  or  withoat  prooeai,  to  appear  for  oa  in  any  ooort 
ol  record  in  the  atate  of  Ohio  and  oonfen  judgment  againat  na  for  the 
omoant  due  thereon,  with  interest  and  ooets,  and  to  releaae  all  errora 
and  the  right  of  appeal,"  does  not  confer  authority  to  oonfeai  judgment 
against  the  maker  of  the  note  in  favor  of  a  holder  to  whom  the  payee 
traaaferred  it  by  delivery;  and  judgment  cannot,  by  Tirtne  el  each  war- 
rant of  attorney,  be  rendered  againat  the  maker  ol  the  note  in  farer  ol 
■oeh  bolder  without  nimmona  or  other  notioe  to  the  maker  el  the  bcing- 
faig  el  the  aetion.    Id, 

POWER  OF  SALE. 
8oo  Charbl  MouoAoaii  1,  2;  EzxcuroBa  avd  Ai»MiiiamAio«%  1,  & 


PRESCRIPTIOH. 
8aa  Amrnn  PosBiaaioH;  WATntoovBmb  & 


PROCESS. 

jMMDBnt  WBKm  Sbbvioi  or  Summons,  wbxh  Pastt  Eimnn>  «a  —  A 
perwm  attending  the  hearing  of  an  application  for  an  injunetkm  In  a 
ease  in  which  he  ia  interested  as  a  party,  in  a  jvriediotioa  outsido  ol  that 
ef  his  residence^  ia  privileged  from  the  service  ol  summons  while  going 
to^  remaining  at,  and  returning  from  the  place  el  aneh  hearings  An- 
inm  ▼•  LmAetk,  647. 

See  Attaohmxiit,  S. 

PUBUO  LAND& 

L  Pouio  Laraa  mat  bs  Clbarkd  ros  Cultiyatiov  sr  Pbmoh  nr  Pomw* 
auNi.  A  parson  in  possession  of  public  lands  of  the  United  States  haa 
a  fight  to  clear  them  of  sorub-oaks  and  other  wild  shrubbery,  for  the 
|Uiposa  el  preparing  them  for  cultivation.    (yEmdom  ▼.  Deaeir,  Ifll 


lOOi  Indiz. 


%  IicFiommm  oir  Pubejo  X«AFn  €V  na  9vxx>i^  8rm  hat 
bj  OM  tD  tiM  mn9  powtrion  thtNof ,  and  will 

te  IIm  proBUM  of  th«  Imyer  to  poj  the  priM 


RAILROAD  OOMPAHIEia 

L  FowBi  or  GsKSBAL  llAVAont  TO  Miri  Tiiw  A  iwiml  Buinjiiw  rf 
a  nSLmj  with  powir  to  manage  and  eontool  ito  atook-yarda  liaa  Da 
powar  to  laaaa  thanit  and  tarn  ovar  thab  eontrol  and  BiaaafaaMoft  to  m^ 
olhar»  nnlaai  axpreadj  anthoriaed  ao  to  do  in  writing.  Bm  ▼.  Mkmmi 
P.  Iff  Ch,,  BB&. 

t.  Niauomci — Baiiju»4d's  Lubilrt  fo&  Wxoira  ov  OovmioroB. — U  a 
aondnotor  of  a  atraat-railroad  advanoaa  in  a  thraatening  manner  towaidi 
and  kick*  at  a  boy  who  ie  trespaming  on  the  platform  of  tiie  oar,  and  tta 
boy,  to  avoid  the  kick,  jnmpa  off  the  platform,  landing  in  the  middla  af 
another  traok  of  the  lame  railway,  where  he  ia  ran  over  by  anolhar  ear 
belonging  to  the  same  company,  which  waa  rnnning  at  an  nnlawfnl 
■peed,  the  corporation  ie  anawerable  for  the  injnriea  thoa  reoeiTed  by  the 
boy,  though  the  boy  did  not  see  nor  look  for  the  oar  by  whioh  he  waa 
injured.  Except  for  the  aot  of  the  conductor,  the  haato  of  the  boy 
would  seem  heedless,  and  his  omission  to  look  for  the  approaehing  ear 
would  afford  evidence  of  carelesenese;  but  his  oonduot  has  to  be  weighed 
with  that  of  the  oonduotor;  and  whether  the  boy  waa  in  faet  infhi«iiM)ed 
by  the  threat  of  assault,  and  how  for  the  obedienoe  to  the  inatinet  el 
self*preeervation  from  a  visible  danger  should  axouae  the  lailnia  to  leek 
for  another  not  then  before  him,  were  queations  for  the  jury.  M^Omm 
▼.  SkOk  Ave,  B.  R.  Co.,  SS». 

ti  LuKUTT  lou  FiJUL  — Where  a  fire  has  its  origin  from  sparka  nagiigently 
allowed  to  escape  from  a  railroad  company's  engine^  it  is  liable  in  dam- 
ages, no  matter  how  strenuous  efforts  may  have  been  afterwaida  made 
by  the  company's  servants  to  extinguish  the  fire.  Mitsamri  Paeffic  Btf 
Co.  V.  PkUMer,  111. 

C  IHjtt  to  PaBVBNT  AND  LuBiUTT  lOB  FlKBi.  —  Bailroad  oompanies 
are  not  only  required  to  exercise  a  high  degree  of  care  to  prevent  the 
kindling  of  fires  by  escaping  sparka  from  their  looomotivee,  hut  are 
also  under  obligation  to  extinguish  them  when  they  have  their  otsgia  in 
the  conduct  of  the  company's  busineesi  if  this  can  be  done  by  tlie  axa<- 
eise  of  ordinary  care.     Id. 

ii  DuTT  TO  ExTiNQUiSH  FiBSs.  —  Where  a  fire  has  been  kindled  by  eeoap* 
ing  sparks  from  a  railroad  company'a  locomotive,  when  the  wtmoet 
care  has  been  used  to  prevent  their  escape,  and  to  prevent  their  kindling 
when  they  do  escape,  the  company  is  atill  under  duty  to  uae  cvdinary 
oare  to  extinguiah  the  fire,  no  matter  whether  it  arose  en  the  oom- 
pany's  right  of  way  or  on  contiguous  landa;  and  failure  to  exeroiae 
such  care  aa  the  circumstances  of  the  caae  indicates  to  a  pradent  man  aa 
proper  gives  a  cause  of  action  for  injury  resulting.  In  such  caae,  the 
question  of  due  diligence  in  extinguishing  t|ie  fire  is  for  the  jury.     IdL 

C  Durr  to  Maimtain  CaosaiNa,  ahd  LiABiuTr  iob  Nbouoshoi  is  m 
CoMflrrRUCiioK.  —  When  a  railway  company  voluntarily  aaanmea  to 
maintain  a  crossing  over  its  track  for  the  uae  of  the  public^  knowing 
that  it  ia  so  used,  it  is  bound  to  keep  it  in  safe  condition,  and  ia  Uahla 
for  any  injnriea  resulting  to  passengers  over  the  oroeaing  by  reaaoa  af  ila 
negligent  oooatraction.    MiMtomri  P.  ^y  Co.  v.  BrUigt^  8M. 


Iin>BL  lOOS 

H  toHMnuoKt  BmnmsD  ntoM  thb  Maxv  Lnra  of  a  IUxumud  onto  iho 
Inda  odjoiiitng  tho  oorvoyod  limite  of  Hio  road  M  loootodt  aader  a  parol 
ttoame  from  aod  agroomoat  with  tho  laad-ownon,  Irat  without  aoquiring 
titlo  to  tbo  land,  aro  a  part  of  tho  main  lino,  and,  aa  to  thorn,  tho  aamo 
t%hti  aro  oonferrod  npon  tho  oompany  and  tho  aamo  obligationi  im- 
poood  aa  oxiot  at  to  the  main  lino.  Tho  right  to  prevont  anothor  railroad 
from  oroosing  tho  oide-traoka  ia  good,  nndor  raoh  lioonao,  nntil  tho  latter 
k  reroked.     Bant  R.  R.Ch.'w.  JioiUpeSer  etc  X.  R.  Co.p  877. 

•i  Rioirr  ov  On  Boas  to  Lay  Track  on  thx  Lands  ov  Ahothbh.  ^  Oao 
railroad  oompany  haa  no  right  to  lay  its  traok  on  tho  land  of  another 
railroad  oompany  unless  there,  is  an  absolnte  neoessity  therefor.  Thai 
it  would  bo  a  conTonlonoe  ao  to  do  does  not  confer  tho  right.    Id, 

iL  Balzroaa  OoMPAinr  Usnio  thb  Oabs  ow  Avothbb  Cobpobatioh  upoh 
m  BoAD  n  Boinn>  to  inspect  them  jost  as  it  would  inspect  its  own  oars. 
This  duty  it  owes  as  master  to  its  sorrants,  and  it  is  responsiblo  ta  them 
lor  tho  oonaequenoe  of  such  dofoota  aa  would  haye  been  discovered  by  or- 
dinary inspection.  This  ozamination  of  tho  oars  of  other  roads  must  bo 
porfonnod  before  they  aro  placed  in  trains,  or  furnished  to  employees  to 
bo  vaod.    Ododridk  ▼.  Nem  Torh  tie.  B.  B.  Oo,,  410l 

Mi  Bicrunm  or  a  Bailboad  Compaht,  whbv  tbb  Oabs  ov  Avothbb 
Bailboad  abb  FuBBmiBD  TO  Thbm  tob  Usb,  have  the  right  to  assume 
that,  as  for  as  ordinary  oaro  can  accomplish  it^  the  oars  aro  suitably 
equipped  with  safe  and  snitabla  appliances  for  tho  discharge  of  their 
duty,  and  that  they  are  not  to  be  ozpoeed  to  risk  and  danger  through  the 
BOgligonoo  of  their  employer.    Id. 

U.  It  D  HOT  THB  DuTT  or  THB  Bbabbmbh  ot  A  Bailboad  Compabt  to 
BxAKniB  Oabs  to  Asobbtaxh  whbthbb  thb  Ooupubo  Applxanobs 
aro  ia  proper  ooadition  before  undertaking  to  make  tho  coupling.  The 
duty  of  tho  ozamination  in  the  first  instance  rests  upon  the  master.    Id. 

I&  DbOBBB  or  ViOXLAMOB  BxQUIBBD  from  a  BaILWAT  CORPORATIOir  m 
TBB  EZAHIKATIOH  OF  THB  OaB8  OF  AlfOTBBB  RAILWAY,  whioh  it  ftur- 

niahes  to  its  omployees  for  their  use,  to  ascertain  that  such  cars  aro  safe, 
ia  measured  by  tho  danger  to  be  apprehended  and  aToided.    Id. 

UL  Beakbmah  or  a  Railway  Comfakt  dobs  mot  Assumb  thb  Risk  of 
BBDie  Injvrbd  by  the  coming  together  of  oars  which  he  is  coupling,  if 
they  oould  not  have  oomo  together  if  tho  bnmpera  had  been  in  proper 
condition.    Id, 

IC  Sffbot  or  Bboobdoto  Loqatiov  vob  Boad.  —  A  raflroad  com- 
pany, by  recording  the  surveyed  location  for  its  road,  acquirea  a  prior, 
vested,  and  ozolusivo  right  to  build  on  the  line  of  location,  aa  against 
aaothor  railroad  company  which  subsequently  purchases  the  land  on 
anoh  location,  or  which,  having  previously  purchased  or  agreed  to  pur- 
ohaae  such  land,  has  not  recorded  its  conveyance  or  agreement  of  pur- 
chaao.    Bam  B,  B,Oo,r,  MotUpelitr  €ie,B,B,Oo,t  877. 

If.  BmorrBL  Aruino  ibom  PBRMnnvo  MoRraAOB,  vfok  Labdo  ovbb 
Wkksh  a  Railway  n  Coh8Tri70xbd^  to  bb  Fobbolobbd.  —  Where 
a  railroad  oompany  haa*oonstruotod  and  operated  its  road  across  mort- 
gaged pronuses  with  the  consent  of  the  parties,  and  has  been  made  a  party 
to  tho  forodosuroof  tho  mortgage,  it  cannot,  in  an  action  to  condemn  the 
land  for  railroad  purposes^  sot  up  an  adverse  title  to  a  part  of  tho  promises 
acquired  by  it  while  they  were  mortgaged,  as  such  title  mi^t  have  boea 
litigatod  IB  tha  forssioanra  sai*.    SL  JokmAmrp  tie.  B.  B.  O9.  r.  WUh/d, 


lOM  IMDBZ. 

11^  Kmiiikiit  DoMAiir  ^  Tfciar ass.  ^  A   nilpoad  eoDiMiiy  ivUA 

vpoii  hund  with  ilM  MaMnt  of  tlM  owiicr  or  mortgagor,  and,  wHiioBt 
objeotioii  from  ony  ono,  oonstniots  and  oporatoa  ita  road  far  fifteaa 
7«aJra  withont  aoqairittg  title  to  the  laiid,  or  payidg  land  damagaa,  or 
making  any  anrangement  in  respect  thoretOb  doea  not  thoraby  oooalitnto 
Haalf  a  treapaaaer  aa  to  tho  mortgagor  or  owner,  and  the  latter  ia  not  aa- 
tttiod  to  the  improTomenta  or  their  valne  aa  damagei^  bvt  only  to  aetoal 
oompeiiaatkm  for  the  land  taken.   Id, 

If.  PmtcBASB  or  05S  it  Ahoisxe  does  vot  Work  Conbolidatiov.  ^ 
A  pnrdiaae  at  8heriff*8  aale  of  one  nulroad  franchiae  and  ooiporale 
property  by  another  railroad  company  doea  not  deatroy  the  oorporats 
oziateoce  al  the  former.  That  existenoe  continnea  aa  before^  neitber 
tnlarged  nor  restricted.  The  purohaaer  takea  tho  property  freed  froia 
liabOity  for  existing  debta  not  aecnred  by  prior  Uena  and  from  all  oUi- 
gationa  atriotly  personal  in  ohaxaoter.     Oulftte.  jB'y  ^  ^»  NeweU,  788L 

It^  PvBGHAflB  D0B8  HOT  Crxatb  Comboliiutiom.  —  Ownership  by  par- 
ehaae  of  one  railroad  by  another  railroad  company  will  not  alone 
operate  a  oonsoUdation  of  the  two  withont  the  eonaent  of  the  state. 
Thia  oonaent  will  not  be  implied,  nor  can  it  be  effeotaal  without  the  eoa- 
atnt  of  the  atockholdera  of  the  companiaa  to  be  consolidated,    /d. 

M.  BiGHTB  ov  PuBOBABBR  UHVEB  BxBCimair. — A  person  or  oorporatioa 
who  aoqnfrea  the  property  and  franohise  of  a  railway  oorpotaticn 
throngh  aale  under  execution  takea  them  freed  from  aU  Uahittty  for 
lormer  faidebtedneaa  not  aeenrad  by  prior  lien,  and  from  all  mere  per^ 
•onal  oUigationa  aaaumed  by  the  former  owner.    Id. 

M.  PuBCBin  WBBE  BzsoDTioH — C0H8OLIDATIOH — SBnoFRL.  ^  Purchass 
el  the  property  and  francluae  of  one  railway  mder  exeontaoii  by  aa* 
ether  railway  company  doea  not  of  itaelf  work  a  eooaolidatiQB  of  the 
two  eompaniea^  nor  ia  the  pvrdhaaer  eatopped  from  denying  tta  fact  of 

fll.  OwKEBSBJf  —  DCTT  TO  PuBua — A  railway,  no  matter  who  owna  il^ 
k  diatged  with  erery  duty  and  obligation  to  the  ]p«blic  impoeed  npon 
It  by  ita  charter  and  the  nature  of  ita  bnaineas,  and  from  them  it  can- 
not  eeoape  without  legislative  permission,  ao  long  aa  ita  corporate  ex- 
iatenoe  continue^  no  matter  if  it  ia  leased  or  otfaorwiae  oontroUed  and 
operated  by  anotiier  person  or  corporation.    Id, 

ti.  OwMSBSHir — Dvma  to  PuBUC^When  a  railway  oompany'a  charter 
impooea  upon  it  cbligationa  and  responaibilitiee  oontinuons  in  tiieir  na- 
tare,  in  the  disdiarge  of  which  individnala,  aa  distingniahod  from  (ha 
public^  have  an  intereat,  anch  dntiea  and  obligationa  teat  npon  it  in  the 
handa  of  whomteever  may  become  the  owner  of  ite  property  and  fraa- 
ehiae,  and  anch  anbaequent  owner  ia  bound  by  any  eorenant  ranning 
with  the  proper^  purohaeed.    M 

Ob  liUBiUTr  ov  BuuKNO-OAE  OoMPASfT.  —  A  doephig-ear  company  whick 
hirea  cara  te  iailroad%  reaerring  only  the  right  te  ooUeol  tern  lor  the 
nae  el  bertha^  and  te  retain  on  each  car  ite  own  eondnetor  and  porter, 
la  not  liable  aa  a  common  caniar  or  Inhkeeper,  hot  mnat  aaaroias 
vaaacnable  care  te  guard  paasengera  frwn  theft;  and  if  through  want  d 
anch  care^  the  penooal  effecte  of  a  paaaenger,  anch  aa  he  may  reaeoa- 
ably  carry  with  him,  are  atolen,  the  eampanj  ia  liaUa  thaiafor.  PuU- 
anm  Pahee  Cmr  Co,  ▼.  JiatthewB,  873. 

WL  laasniTT  or  Suuniio-OAR  OoMFAinr  ion  NBauuMSB.  *- A  aleaping" 
paaaenger'a  negligence  f umiahing  an  opportunity  to  the  campany'i 
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ili  lo  tlMl  lib  mnuf  will  not  rdeaso  II  from  Hi  fMfpMim  to  fco- 
iNt  bim  from  mob  mmnW  wroagf ill  aeli.    AL 

ArriAii  AMD  Bbsob,  0}  Mjuoiovb  Paoaioiniov^  if  NaaiJBBra%  4|  1^ 

RAPE. 
8m  CBnaifAL  Law,  14. 

RECEIVERS. 

1.  Raomnnui  Amxarwo  bt  Ukitbd  Statss  Courts  abi  Subjbot  to  Sun 
in  Miy  court  haviiig  jorisdiotioii  of  the  sabject-matter,  without  aaking 
kmro  of  tho  oourt  which  appointed  thcoi.    DilUnf^m  ▼.  RtuaeO,  753. 

%  JvsnDionov  lo  Sntbr  Judombntb  against.  —  No  ooart  can  in- 
torfere  with  tho  enttody  of  property  hold  by  another  court  through  a 
loceiTor,  bat  may  oatabliih,  by  its  judgment,  a  debt  against  tho  receiT* 
orship,  which  must  be  recognized  by  the  court  appointing  the  reoeiver, 
and  is  not  open  to  reyision  by  it,  if  the  court  rendering  it  had  jnrisdio- 
tUm  of  the  rabjeot-matter  and  of  the  parties.    IcL 

%  JvuBDionoM  TO  BBTABiii8H  Jusonim  AOAI1I8T.  —  Tho  manner  in 
which  a  Judgment  rendered  against  a  receiver  in  another  jurisdlo- 
tioa  shall  be  paid,  and  the  sdjastment  of  equities  between  persons 
baTing  claims  on  the  property  and  effects  in  the  hands  of  such  reoeivery 
•TO  under  the  oontrol  of  the  oourt  having  custody  through  its  receiver; 
but  this  doee  not  affect  the  jurisdiction  of  other  courts  to  oonduaively 
establish  by  judgment  the  existence  and  extent  of  a  claim.    IcL 

C  PowsRS  ow  Rbodtxri  Afpointxd  im  Omx  Stati  are  only  co-ex tenslT* 
with  the  jurisdiction  of  the  court  appointing  them,  but  they  may  be 
permitted,  by  comity,  to  recover  possession  of  property  in  another  states 
if  no  citizen  nor  suitor  of  that  state  is  thereby  prejudiced  or  injured. 
Sertomh  ▼.  Catiln,  147. 

!•  OoHTUCPT  IV  Iktvrfuumo  with  Rboxivxb*s  PoflSBSSioB.  —  Though  ft 
receiver  may  not  have  reduced  the  funds  of  the  insolvent  to  his  posses- 
sion,  and  though  part  of  them  may  be  in  another  state,  still  the  title  to 
an  of  them  and  the  constructiTe  possession  of  them  is  in  him  by  virtue  of 
bis  appointment;  and  a  cttiaen  within  the  Jurisdiction  of  tho  oourt  a|^ 
pointing  him  cannot  attach  the  funds  in  the  other  state  without  tho 
sanction  of  that  court,  and  by  so  doing,  and  refusing  to  dismiss  liis  sniti 
be  is  guilty  of  and  may  be  punished  for  contempt.    Id, 

C  ARAomfXHT  ov  PisoPBBTT  IH  CusTODT  07  FoRKGir  Rbgxivxb.  — A  rccelTer 
appc^ted  in  a  foreign  jurisdiction  to  take  possession  of  the  property  of  a 
railway  corporation  and  carry  on  its  business,  and  who  in  pursuance  of 
authority  as  such  receiver  has  taken  the  property  into  his  actual  poo- 
within  the  jurisdiction  of  the  court  by  which  he  was  appointed, 
oannot  hold  such  property  against  the  claim  of  a  citiien  of  California, 
wbo^  upon  finding  the  property  in  that  state,  has,  in  pursuance  of  its 
bKw%  eansed  it  to  be  attached  as  seenrity  for  his  just  demanda  against 
the  railway  company.    Hwmipkrey  ▼.  Bopkhu,  76. 

1^  BiTLBfui  BT  PoBBioH  RiOEiYXB.  —  A  roceirer  appointed  by  the  court  of 
another  state,  for  the  benefit  of  ereditors  there,  can  only  sue  in  this  static 
as  snob  reoeiver,  on  the  groond  of  eomity;  and  the  principle  of  oomity 
will  not  be  BO  fiir  ozteaded  as  to  sustain  a  suit  by  him  to  replevy  prop- 
erty of  the  debtor  wbieh  baa  been  attadiod  in  this  atate  by  a  creditor  re- 
Miag  thsrein,  aotwitfaatanding  the  property  whoa  altaobod  was  ia  ths 
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1.  OuuifuwMH  Bamnnwnu  —  Whw  >  wiil  ptwIdM  tl^l  gpM  tM  d»alli  m 
iviMiTMgt  €l  tt»  widow  of  the  tovtiitor  the  ooMten  olioll  ptoootd  ti 
diTido  his  ootato  amoog  his  ohildren,  or  meh  of  Umm  **m  waj  bt  Am 
•Kto,  or  the  lawful  iwao  of  saeh  of  them  ae  may  be  deed  leevfaig  Uwfel 
iaoM,**  eeeh  ohild,  or  if  dead,  hie  inae,  takes  only  a  eontingeiit 
der  dependent  npon  the  termination  of  tiio  partiealar  eatate^  and 
hie  or  their  being  aliT*  at  that  time.    Hawmd  t.  iVoe^  liOL 

t.  RxKAiiiDEB  n  Vmtsd  wbxh  a  Pambht  IirmBsr  Pabm  to  a  paf^»  te 
be  enjoyed  in  the  fntnre,  so  that  the  estate  it  inTartably  flzod  in  a  datei^ 
minate  person  after  the  partienlar  estate  terminates.    AL 

ti  OoxTiKOBMT  RmiAiKDm  D  Onb  LiMTm  TO  Tame  Sumi^  eiflier  to  a  da- 
bioos  or  nnoertain  {nrson,  or  npon  a^Hnbione  and  nneertain  event.    M 

4.  Sybrt  BsTAra  nr  Rbsiaindbb  Stwior  to  a  Ck>irn]iositor  o»  Oomamm 
m  not  necessarily  a  contingent  remainder.  The  condition  may  be  prece- 
dent or  subsequent.  If  the  former,  the  remainder  cannot  Test  nnlfl  that 
which  is  contingent  has  happened  and  thereby  beoomea  certain.  If  the 
latter,  the  estate  vesta  immediately,  subject  to  be  defeated  by  the  hsp- 
pening  of  the  oondition.    Id, 

•b  OovnMQwan  Rbkairdbb  n  hot  SunJMt  io  Lbvt  ahd  8aui 

U. 

KEPLKVIN. 
Bee  RiOBi¥B%  7. 

BBS  JimiOATA. 
8m  CcmfiOLATWK^  S;  Ji 

SALES, 
FkAim%i. 

SBr-OPP  AND  OOUWTBRCfiATM, 
8m  Appsal  and  BBBOti^  A 

8LEBPIKG-0AB  OOMPANIBS. 
8m  RinjHiap  Oqhf AMm^  8^  tt 

8PBCIFIC  FEKTORMAKOB. 

SraoiFio  PinfOBMANai  with  Paboi.  Vabiatiov  without  Gnoaa-i 
Where  spedfio  performance  of  a  written  agreement  ie  demanded, 
parol  eridenM  is  admitted  to  prore  a  conteroporaneoM  oral 
alleged  in  the  answer,  and  varying  the  written  oontradi  the  eeut  msy 
decTM  specific  performanM  of  the  contract  with  the  parol  varialiM 
npon  the  allegations  in  the  answer^  without  rs^airi^g  a  nrnashin  Jid> 
fald  V.  Oimmm,  889. 


Index.  X007 

8TATDTE  OP  FRAUDS 

1.  Oral  Pboxui  to  Pat  Dm  or  Amothbb.  —  An  oral  promise  hf  »  mort- 
gagee to  paj  the  debt  oi  his  mortgagor,  given  in  oonsideration  el  a 
lorbearanoe  to  attaeh  property  of  the  mortgagor  not  inolnded  in  tbd 
mortgage,  is  void  vnder  the  statute  of  frauds,  although  the  mortgagee 
eoBVerted  sneh  snch  property  to  his  own  use.    Stewart  t.  Jtrcme,  9SL 

%,  Fsoiora  TO  Pat  Dxbt  of  Anothbb.  —There  mnst  be  a  consideratioD  to 
support  erery  promise,  whether  evidenoed  by  writing  or  not^  and  where 
the  promise  is  to  answer  for  the  debt,  de&ult^  or  misdoing  of  another, 
itteh  promise  mnst  be  eridenoed  by  writing.    Id, 

Si  Paowss  TO  Pat  Debt  ow  Amothxr.— A  special  promise  to  pay  the 
debt  of  another,  given  in  consideration  of  a  forbearance  to  attach  prop- 
erty  of  the  debtor,  to  which  neither  the  'promisor  nor  the  ereditor  has 
any  rights  lien,  or  title,  is  void  under  the  statute  of  frauds.    EdL 

C  AoniXMBiiT  TO  RspiTROHAsa.  —  An  oral  contract  by  which  a  person  sslk 
his  own  chattels  or  ohoees  in  a^on  for  more  than  fifty  dollars,  payment 
and  delivery  being  made,  and  agreeing  to  take  them  baok  from  and  to 
repay  the  purchase  price  to  the  purchaser  on  demand,  is  an  entire  eon- 
traot^  and  the  promise  to  take  baok  the  property  and  repay  the  pnrehaee 
price  ia  not  void  by  the  statute  of  frauds.    Johutom  ▼•  Trails^  894 

STATUTEa 

L  SionoHa  ov  8tatdtx  im  Pari  Matbria  must  bb  Rbad  Togbthrb*  and 
efifoet  given  to  each.     Oleason  v.  Spray,  47. 

t.  OoNSTRUonoH  or  Statutx  PRBscRiBiNa  MoDx  OR Donro  Act.  —When  a 
statute  says  an  act  oannot  be  done  unless  performed  in  a  oertain  mod% 
the  inhibition  against  periorming  it  in  any  other  way  is  Just  as  strong 
and  complete  as  when  the  statute  says  that  an  aot|  nnleso  done  in  a 
tain  mods^  shall  not  be  valid  for  any  purpose.    JiL 

8ee  OomuBOiAL  Law;  OmnnTirniuiAL  Law;  GooRmt;  BvnoRVo^  t. 

8TRKBT-RAILR0AD  00MPANIB8. 
See  Oarribrb,  21-24. 

8UICID& 
8m  Obmmdkal  Law,  15;  IvBURAVOii 

8UMM0K& 
See  Proobss. 

8URBT78HIP. 
8m  Amui.  AV»  Buor,  I;  Ezroiitors  ard  ABimmnuiOM^  8^  %  V 

TIARLR  iRBTRVXRRTl^  9-12. 

TAXATION. 

Hom  or  OrRORTURffi  to  batr  ABnamRRn  Bbvirwrr  arr  CtaRRROiRa 
—If  a  pnUio  statnta  deaignatee  a  time  when  and  a  place  where  tax* 
payers  may  appear  lor  the  purpose  el  having  asssssments  agsiast  tiiam 
and  their  property  reviewed  and  eoneoted,  thia  aflbrda  to  tlMm  adequate 
Rotioe  and  an  eppertanity  to  be  hearc^  and  an  asssssment  made  under 
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waA  MM^  b  BolToid  on  tho  groand  tliift  tt  cbpriTod 
IMr  j^ropvtj  witliotti  dse  proo6«  of  law.    Peopk  ▼• 

8oe  0oBPOsAnoH8»  l(kS2. 
TBLEGRAPH  00BIPAKIR8. 

L  OOMTBACV  BSBIFTIVO  IBOlM  LlABILirr  lOK  KBOUOBina  Vooi — Al 

UUon  in  Hm  printed  blanko  mod  by  a  telogcmph  oompany  oznnvtii^  II 
from  liability  for  ite  negligeaoo  in  tho  tnnmianon  ol  nnropoated  am^ 
Mgoa  beyond  Iho  prioe  reoeivod  for  Mnding  tho  oamo^  io  nnrwiinmiblo  and 
▼oid  ao  against  pnblio  policy.    GUiU  w.  Weakm  Umkm  TiL,  Oo^  911. 

%  Dmru  ov  Ga&b  Dub  wbom  —  SxiruLATiovt  .aoaonr  LianiLnT  worn 
Knauourai  Von>. — Tolognph  oompanieo  aro  bonnd.  in  tho  di^ 
ohargo  of  tboir  dvtiet  te  tho  pnblio»  te  ozoroiso  that  dogino  of  oaro  and 
•kill  that  oorofnl  and  prudent  men  ezeroiae  in  like  oironmstanooi^  and 
they  eannot  reatriot  this  liability  by  oontraot  or  netioo^  nor  oan  th^ 
•tipnlate  against  liability  for  negligeooe  of  any  kind.    ItL 

1  IiLLBZLmr  ion  Dbliybbt  ov  Chahoed  MassiaB. — A  telegraph  oompaay^ 
with  notice  of  the  pnrpoee  for  which  a  meoMge  ia  aenlh  ia  liable  te  the 
sender  for  all  damagee  and  expense  natnrally  and  pmrrimstsly  rnsnltifng 
from  ite  negligence  in  deliToring  the  message  in  a  ehanged  oondition. 
Weatem  Unitm  Telegraph  Co.  t.  SdmU,  836. 

A  Koncn  of  Purfou  of  Txliobaii.  —  When  a  telegraph  oompany  is  giTsn 
notioe  of  the  main  purpose  for  which  a  telegram  is  ssnt^  it  is  ohargesUs 
with  notioe  of  whatever  the  dispateh  suggests^  and  of  erory  ineidstttid 
foot  attending  the  transaction  which  it  ooold  have  asoertained  bj  the 
most  minute  inquiry;  and  if»  under  snob  oironmstances^  it  deliYois  a 
ehanged  telegram,  it  is  liable  for  all  damagee  naturally  resnlting  horn 
hs  negligence  in  failing  te  make  snob  inquiries.    idL 

C  NnauaxNCB  or  Tbliorafb  Oompant  in  delivering  a  ehanged  tsl^gram 
eannot  be  attributed  te  the  receiver  thereof  whoaote  mpoa  ite  direetian, 
when  there  is  nothing  te  the  message  as  reoeived  te  euggsst  n  dsnbt  aa  te 
itoaocuracy.    Id. 

C  LiABiUTT  FOB  NBQUOBBOa  —  Tbo  /oooiver  of  a  tafegraphio  dispateh 
may  maintain  an  action  against  the  company,  through  whoae  no^ 
ginee  the  messsge  has  been  altered  or  ehanged,  for  sueh  lose  or  daiHfi 
aa  he  has  sustained  by  reason  of  having  been  led  te  act  npon  tiM  di^ 
patoh,  and  proof  of  such  alteration  is  frima  fade  proof  of  the  nsgUgense 
el  the  oompany.  It  must  then  assume  the  burden  of  showing  that  the 
error  was  cauied  by  an  agency  for  which  it  is  not  liable.  IFetfcm  U. 
Td.Oo.Y.  Dmbok,  109. 

7.  RaiiBDT  AGADirr,  fob  NnaLiOBHOB.  —  Where  no  eontraet  reiatien  eskte 
between  the  receiver  of  a  dispateh  and  the  telogn^h  company,  the  rsM- 
edy  of  the  former  for  negligenoe  te  transmitting  the  message  is  m  an  a»> 
tioQ  of  tort.    Id. 

A  Abb  Com  mob  Oabbxbbs  and  public  servants^  and  are  boond  te  act  wiiett> 
ever  called  upon,  their  chargee  being  paid  or  tendinA  Theaztentel 
their  liability  is  to  transmit  oorreotly  the  meesage  aa  deliveroA    UL 

A  Liabiutt  fob  Nbouobbob,  abd  Mbabdbs  op  DAMAOBB.--Wh«n  the 
receiver  of  a  dispatch  suiSws  loss  from  the  careless  and  aqgligsnt  p«w 
tennance  of  ite  duty  by  a  telegraph  oompany,  he  may; 
tetert  In  sndi  a  ease^  the  measure  of  daflMfis  ia  eompensation  for 
aetnal  lsai»  following  ••  the  natural  and  pnuMate  iansiqiSBsi  of 
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.  46atrict8  ip  f^i^i^i  ah  oil.  Uroker^th  1icctff^tjB>  '<)Qpta^Q||f  j^  pim*  of 
'*'"  oil,  ahd'to  traiiAimt  his  messages  for  jparchis^'and  saliss,  he  may  jhow» 
when  sued  oa  the  contract,  the  quotations  furnished  and  directions  given 
in  reliance  thereon;  and  his  testiinoiijr  ks  to  purchases  and  sales  made 
nnder  such  directions,  at  pl||CQ8-wh^  he  was  not  personally  presenii  la 
admissible,  and  cannot  1)6  excluded  nnder  the  rule  requiring  the  prodao* 
tion  of  the  best  evidence,  as  the  purpose  of  that  rule  ia'  to  exclude  eri* 
dence  merely  substitutional.     Westerp  Union  Tel,  Co,  x.  SteveMon^  687. 

11.  Tklbgraph  CoMPAViES'—W^i^ik  Of  Conditions.  — A  rule  printed  on  a 
telegraph  company's  blanks  restricting  its  liability  for  the  accuracy  bf 
messages  transmitted  to 'such  atf  are  repeated,  is  reasonable,  and  binding 
upon  one  sending  a  messa^  with  knowledge  of  it,  unless  it  is  waived  hy 
the  company.  If  the  company  receives  and  delivers  messages  orally/ it 
then  becomes  A  question  for  the  jury,  under  the  evidence  and  dircnm* 
stances  of  the  case,  whether  the  company,  by  dispensing  with  the  use  of 
blanks,  did  not  intend  to  relieve  its  patrons  from  the  stipulations  oon<> 
tained  therein.     fcL 

12.  Tblho&aph  Gohfanies  —  LiABiLmr  tor  Inaooubatx  Mbssaok.  —  Where 
a  telegraph  company  has  contracted  to  furnish  an  oil  merchant  with  qiro* 
tations  of  the  price  of  oil,  he  has  a  right  to  rely  upon  their  accuraby, 
and  the  company  is  liable  to  him  for  any  loss  resulting  to  him  from  an 
inaccurate  quotation  received  and  acted  upon.    Id. 

TELEPHONE  COMPANIES 

1.    TiLEFHONB  GOMPABIIS  ABX  COMMON  CaKRISBS  07  SpSRCK  VOB  HiBR,   S«ld 

bound  to  serve  all  persons  and  corporations  alike,  upon  their  tender  tfl 
equal  pay  for  equal  service,  and  compliance  with  the  company's  reikson- 
able  rules  and  regulations,  notlvithstanding  an  agreement  between  theoi 
and  the  patentee  and  licensor  that  the  oae  of  the  telephone  ia  to  be  re-' 
strioted  to  a  portion  of  the  public  CoTnmerdai  (/nion  TeL  Co,  v.  iV^ 
England  TeL  etc  Co.,  893. 
f.  CoHTRaor  RBrrRicmif o  XJtn  ov  Tblbphoni  Yonx  —  A  contract  between 

■ 

the  patentee  and  licensor  of  the  telephone  and  telephone  companies  re- 
stricting tha  nae  thareof  to  certain  portiona  of  the  pnUio  k  ▼cid.    Id, 

TSNAKTS  IK  COMMOH. 

See  CO-TBHANOT* 

.  -  * 

TORT-FEASORa 

1.  CoNTRiBunov  AUOK9  WB0iia*i>0B88.  —  Onc  of  mrtnX  Jqint  wrang-doera 
cannot^  by  paying  off  a  judgment  obtained  against  them  all,  and  taking 
a  ftotitMHia  «nd  teadnlent  asiignment  of  the  judgment  in  the  name  .of 
bis  son,  enforce  sioBtribntioii  from  the  other  wrong-doera.  Boiftr  ▼•  Bo» 
lender,  723. 

t.   VxRDICr  AOAINBT  OnB  Of  SxVBRAL  WBOBChDOBBfly  VaLIDITT  07.  — In  ac> 

tions  growing  out  of  that  class  of  torts  charaoteriaed  by  the  czistenoe  of 
a  wrongful  intent^  as  diatingnished  from  torts  arising  from  negligenoe, 
each  of  the  wrong-doera  when  sued  is  compelled  to  bear  the  responsi- 
bility of  alL  Therefore,  the  faot  that  a  verdict  is  found  against  one  of 
such  defendants  withont  mentiontng  hia  o6-defendanta  will  not  alone  be 

•nfficieut  to  impair  its  Talidity.    Onifeic  £^y  Oo^  ▼.  Jmm^  748. 
AM.  St.  Kap..  Vol.  ZV.— 64 
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th»  mtgaml  aol  nuMt  baT*  bem  doMy  or  ialMd^d  to  W 
DW^Aaai  t.  Jimf/t,  763. 


8m  Xnomon^  $-7;  Razlroad  OoiirAvn%  liw 

TRIAL. 

1.  CiMfB  Bol  applioabl*  to  wv  mpported  bj  lay  trMtaw  •boaU  •§•  h% 
giT«D.    Ootaifo  ▼.  JTerr,  S19. 

&  iMffROonoiUL  —  A  elMtfgt  alioold  aot  be  giTVi  wben  tiMM  to 
ciMit  evkUnoa  to  furly  imiao  an  iatoo  of  imet  to  wbidi  it  retotn^ 
to  giTo  it  indiiOM  tbo  Jury  to  beliovo  tbat^  ia  tho  opnioa  ol  tto 
tbora  to  toeh  oridoMO.     Miaumi  P.  JTy  Osb  ▼.  Ptoter,  77L 

•^  iMcnuyomuia  -~  Wnna  Ky4A>—UB  d  OoawucnMo^  tbo  jvj  drndd  mI 
bo  inotraolod  that  tho  Tfgdict "  ««■»  bo  tor  tho  iJofaadoat  *  J^mn|^ 
V,  .i7i(0itoi^  M7. 

ii  Aomnr  ibovld  nor  is  Dimiimm>  altboiigb  o  ooit  bood  mmj  nut  have 
boos  lUod  within  tbo  timo  proicribed  by  ctatiite^  if  it  is  towtocoii  before 
tbo  0000  to  ootoollj  diimiwod,  ond  m  ofidarit  of  inobility  to  give  a^ 
muitj  tor  oooto  wiU  mpply  tbo  ptooo  of  a  ooot  bond.    MimmiH  /*«<« 

8oo  VxRDior. 

TRUSn  AKD  TBUSTERflL 

L  To  Ooimmrum  mm  Bzfmh  Xmir;  tboroHMot  booMMriB  osfBoil 

torotioa  of  trort^  or  oiraunotMioos  wbiob  obov 

doobt  ^rt  a  traot  woo  intoadod  to  bo  oreotod.    Bmnm  w.  Aowi;  Ol. 
&  Tkimr  amvov  aa  Imfmbd  laoii  thb  Mbbb  Djpoain—  «v  Mohbib  n 

A  Bavx  by  ono  ponon  in  the  nanio  of  aootiior.    AL 

8oo  Aanonmnr  von  Bnmn  orOnuaoMy  1}  GBASiTAnB  Umt  Oobvo- 
i|  SnooTon  a>s  AimvnnuTOM^  S;  S| 


YXMDOB  AND  VWXDEK 
8oo  Lb  Pari 


VKRDIGT. 

L  VBaam;  laovaa  mv  Aiooosmn  OmiAnit  wn&  is 
moaning  con  bo  made  maaif oot  beyond  donbt  by 
rooord.    0aiV  tk.  S^wOa.r.Jmmm,  74X 

X  VAUDirrovYKunoravovIiiPAiBBDrinip^bowMototo 
inoonMtenti  ^i*  toot  otono  will  not  ontboriM  vovonal 
nothing  obo  in  tbo  fooordtondiaff  to  flbowatooMdnol.    Ai 

WAGIB& 
8oo  CmnmAttn^  %!. 

WARRANT  OF  ATTOBlin; 

floePownn  ov 
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WATERCOUBSB. 

To  Dmuiira  Xmor  ajid  Acnov  ov  Watib  wmbv  Owimuuiip  ob 
Poff  DSD  ia  ffuaiBf  ttrMiBip  aetaal  Itite  by  obMrvalte  and  apwiMiot 
•flbffd  «Im  mMl  MtiifMloij  iMtmio^r*  Md  iM  MBtn^^ 
ia  aoaliflt  wilb  th<ow>M>l  —d  Mtrw—tai  wMnnMiati,  hgwwr  — > 
Mraftdjr  Md  WMfoOj  liikM.    nirMr  ▼.  JVon;  MIL 

Wnw  Futnurmra  Boon  10  Flow  Lamm  op  Amfnn»  ■  O^^**"^ 

ttHi  jrwn ttllMMl^  «Mli  jMT flowwl «Im  lHidto«ht  MgM MnplalMd 
<  nd  Hull  tMk  «M  of  tiM  ImmI  hM  been  adfWM^  niitefttfltd» 

WILU. 

AiiMiiMi  Wimvni  ov  a  Wiu.  awrwruii 
Sasitv  «v  nn  T1hbaim»  ftroMd  At  Um  lis^  ara  eoB^Mtnt  eridcBM} 
Wl  11  ii  ofttairiM  willi  tMr  npinioM  teoMd  0ith«r  balora  or  after- 

1.  FMrmnr  nr  Wiu.  k»  AirsB-Boax  Gbilb^  —  A  daviat  1^  a  tartator  of 
Ida  nal  ailala  *a  Ua  wifa  lor  Ufa,  and  aftar  bar  daalh,  to  tha  haira  al  bar 
Mr  iNfottn.  k  aa*  a  yceriwMi  ia  «ha  wm  far  a  obild  bora  to  bim  aflw 
wilbbi  tba  BManiag  af  a  tiatoia  wbiob  proHdaa  tbat  «Mf 
bad  BO  abUdian  at  tba  t»a  of  azaeotiag  bia  will,  bat  abaO 
•Aanvaida  bava  a  abild  Uving^  or  bora  aliTa  aftar  bia  daatb*  aaob  wOl 
abatt  ba  daaawd  lavokad,  mn\tm  proriaifla  ibaU  bava  baaa  made  far  aaob 
abild  hf  aaaia  aattfanmil^  or'anlaH  Mob  abild  aball  bava  baaa  pmridad 
for  ia  tba  ariU.  or  m  aadi  way  Biaatioaad  tbareia  aa  ta  abow  aa  iataa* 
tiaa  aat  to  anba  aaob  |noTiaioa»  aad  ao  atlMr  avidaaoa  ta  rabat  tba 
frMaanytiaa  ar  laraoaftiaa  tbaU  ba  laaaivad.**    Mktdm  ▼.  W€Hih  'KM. 

H  Aiiaisoom  Wottsa  Ana  PMBAaat*  Covatauoinui  ot.  — '  Wbara  tba  ttmm 
ward  ar  pbiaaa  ia  aaad  aiora  tbaa  oaoa  ia  tba  aaaM  aat  ia  ralatiaa  to  tba 
aaaM  aabjaat-aMtler,  aad  loakiag  ta  tba  aaaia  ftaaral  parpoM^  if  ia  aaa 
aaaaaatiaa  tha  aMaatag  ia  alaar,  aad  ia  «ha  atbw  it  ia  ofebarwiaa  doabt- 
fal  ar  abaoBiab  il  ia  ia  tba  ktt«  aaaa  ta  ba  aaartraad  tba  aaaM  aa  ia  «ha 
fmar.    AfL 

4»  A  WiLLFaoDiieHAaKQiTiTABLBOainrBaanniflvRaALBnrAiiiaioPBa- 
aoaAAifT  wbaa  it  dariaM  aaob  laal  aatata  ta  Iba  aaaoatan^  aad  gitaa 
tbam  a  powar  of  aala  far  Iba  paipota  of  diapoiiag  of  tba  proawdi  aaatpg 
daaignatad  baaafloiariaa.    Oremkmiw.  WmidtU,4giO. 

&  XLBonoa. --PaBaoaaBaMsiiTBaBTTHBBQUiTABiJiOovTBBnnvorBaAii 
Iknjam  vno  fmuomAun  bt  Wou.  aiay  aUet  to  baTaafoooaTanioa  iata 
laal^,  aad  taba  it  aa  laad,  ratbar  tbaa  tba  proaaada  of  it    id. 

$.  iQOITABLB  C0»TBB«NI  IB  TBAT  CHAMOB  III  PBOrBBTT  bj  wblob,  Cor  OIT- 

IMB  parpoBtib  >wd  aitata  ii  aooaidarad  aa  paiaaaal,  aad  partaaal  aa  real, 
aad  traaimiwibia  and  daeoaodibla  aa  Miebt  and  tbara  maat  ba  an  abaa- 
lata  iataatioa  aad  diraotioa  tbat  tha  aonTertioa  ia  to  ba  aiada^  ia  ardar  ta 
araatiiti  bat  it  ia  not  laiaatia!  that  an  axpraw  daelaratioa  ta  tbat  aihat 
ba  aada  ia  tba  iaatraoMat;  it  any  aiiaa  by  aaoaHaiy  jaiplinatioa  Iroai 
Iba  aatara  af  tha  iartraawat  ar  tha  langwaga  aBy4«y>d.    Bmmrdw. 

1»  MopgABMi  OttBf BBMttg  OAM  OliLT  Tabb  PtACB  wbaa  tba f  apw  ijf  I aniainB 

ia  forB^  IkoBi  a  alaar  aad  imparatiTa  dinallM  ta  awfart  ii^ 
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'  If  thii  k  1«fl  to  the  option,  direction,  or  oboloe  off  tmsteoo 
•qnttable  oonvonloo  will  take  plaoo^  rid.  c 

A  Sqvitablb  Contbbsiom.  —  Where  a  will  proKidea  that  laDdm^  bo  abld  «ap 
dor  oertaiir  isoadittona,  and  givea  execuiora  power  to  aell,  and,  im  oaae  of 
tide, -limite  the  poouble  parchasecs  to  eoiiaiikpenoda, 'Qnleea  tho  ealo  le 
aetoailj  made  ander  the  power,  90  equitable  oooTonioii  takeo  plaoa,  bo- 
oatwo  tkore  is  no  aboolnto  roqniromeat  in  thowiU  that  the  aalo  akall 
take  pUoe.     Id, 

9L  DBvisn  Void  ior  UiroBftTAiNTT. -- A  pnmsion  in  m  irill  teqniring  tho 
oxeontor  to  parohaao^  ata  prioe  not  ezoeeding  $  ■  ■,  a  tract  of  land  at  or 
near  the  reeidenoe  of  oertain  persons  named,  at  a^  oortain  town,  for  • 
oattle  pastare,  the  free  and  exclasiTO  oee  of  which  said  persons  shnll 
have  during  their  lifetime  and  the  survivor  of  them,  bat  whieh  traot  of 
land  shall  at  the  death  of  both  of  thom  vest  in  fee  in  their  danghtert  is 
void  for  yagneness  and  nncertainty.     EiUafe  qf  Traylor^  17. 

Ml  PiRPBTUiTixs.  —  A  wiU  devising  and  bequeathing^roperty  to  earecntors,  - 
with  power  to  sell  the  same,  and  pay  the  ineonie  to  Mrs.  B.  doring  tho 
joint  lives  of  herself  and  husband,  and  in  caise  Mrs.'  S.  shonld  die  before 
her  hosband,  leaving  living  issue,  then  to  pay  such  iiidomb  towards  the 
support  of  any  child  or  children  she  may  leave,  iiritti  the  youngest  reaehao 
twenty -one  years  of  age,  to  pay  all  of  such  propeHy  that  may  be  left  to 
him  or  them,  and  if  none  of  such  children  al^ifis  twenty-one  years  of 
age,  then  to  pay  said  property  to  testator'^  brother,'  cfeatOs  a  perpet;aity 
forbidden  by  that  provuion  of  the  Revised  Statute  of  New  York  declar- 
ing that  the  ownership  of  persoaal  property  ^alt  'n^t  be  snspende*)  for  n 
longer  period  than  two  lives  in  being  at  .the  death  of  the 
hmd  V.  Wadddl,  400. 

See  Rbmaxkders,  1-^ 

WRIT  OF  POSSESSION.         ' 

8mLA2IDLOED  AMD  TSMAVi;  ti 
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